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INDIAN CASES, 


FULL REPORTS OF DECISIONS 


The Privy Council.,. dd High Courts of Allahabad, 
Bombay, Calcutta, Madr mand Patna, the Chief 
Courts of Lower Burma and ths. Punj ab, 
the Courts of the Judicial Commissione. of 
Central Provinces, Oudh, ~- 
Sind and Upper Burma 
REPORTED IN 
The following 25 Legal Periodicals: 
Ailahabad (1) Indian Law Reports, (2) Law Journal; Bom bay (1) Indian, 
Law Reports, (2) Law Reporter; Burma (1) Law Times, (2) Lower 
Burma Rulings, (3) Upper Burma Rulings; Calcutta (1) 
Indian Baw Reports, (2) Law Journal, (3) Weekly Notes; 
Madras (1) Indian Law Reports, (2) Law Journal, 
(8) Law Times, (4) Law Weekly, (5) Weekly Notes; 
Nagpur Law Reports; Oud h (1) Cases, (2) La 
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Journal; Patna (1) Cases, (2) Law Journal, > 7 
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Comparative Tables showing seriatim the Volumes 
and Pages of all Indian Law Journals and Reports 
for the period specified at the top of each table, with 
the corresponding Volumes and Pages of Indian 


Cases. 


il I. L. R., ALLAHABAD SERIES, ков MARCH-APRIL, 1919, 














Names of Parties. 








Gopi Lal v. Lakhpat Bai 
Kunj Bihari Lal у. Laltu 


Singh i 
Ganga v. Kanhai Lal : 


e 
moo 
e 
ARS 


288 | Sreemanthu 


Dildar Husain v. Shen Narain ... 

Municipal Board of Bonares v. 
Gajadhar 

Emperor v Mahadeo Singh iw 

Mabadeo Kori v. Sheoraj Ram 

eli m 

Raghunandan Ahir v Sheonandan 
Ahir 

Emperor v. Hadiyar Khan 


Raja  Yerlagadda 
Mallikharjuna Prasad v. Rajula. 
pati Somayya 


239 | Bal Krishna Das v. Hira Lal 


247 
219 
257 
266 


\ Sir Kishan Pershad Bahadur .., 
EIE NIE xL M EL E ——————— 


In the Goods of MacIntyre 


Brij Narain Rai v Mangla Prasad 
Sundar Bai v. Basdeo Singh - 
Badrun-Nissa Bibi v. Shankar 
Lal E 
Fazal Rasul v. Collector of Agra 
Umrao Beg v, Mukhtar Beg 
Guddar Mal v. Het Ram . 
Parthasaradhi Appa Rao v. 
Bommadevara Satyanarayana ., 
Narsingh Das v. Sada Ram 
Nanak Chand v. Chameli Kunwar 
Todar Singh v. Kehri Bingh 
Kalka Prasad у. Raj Rani 
Chunni Lal v. Biri Singh 
Sundar Pande v, Kumari 


Muhammad Habib-ullah + 
Muhammad Shafi sve 
Sheobaran Singh y, Bhagwan 


Sahai 


• 321 | Sakhawat Aji v. Emperor е ы 


| 























ыо y [ tog 
bo x A bo 
FES Lik 
PETS | Page. Names of Parties, aod 
D a 4 E] 8 а 
HO’ ' неч 
ge ES 
48 605] 200 | Mannu Lal v. Nolin Kumar 
48 847 Mukerji 48 443 x 
47 222] 203 | Baljit v. Mahipat 49 118 
49 113] 207 | Rupan Rai v. Subh Karan Rai .. | 49 367 
211 | Taimur Ali Shah v. Shah Muham- To be 
47 848 mad e | printed. / 
48 483 | 217 | Emperor v. Gopal Das e [49 774; 
To be 219; Mukat Lal v Gopal Sarup „|48 815 
printed. 223 | Bhola Nath Tiwari v. Suraj Bali 
Rai | 49 357 
49 306 | 226 | Muhammad Ehtisham Ali v, Lalji 
48 678 Singh | 49 362 
281 ! Emperor v. Sarju 49 654 
17 ALLAHABAD LAW JOURNAL, rog Magcu-Aprit, 1919, 
380 | Kamla Devi v. Gur Dayal 1 5I 263 
334 | Narain Das v. Emperor БЇ 351 
49 708 | 335 .Raj Kumar Das v. Emperor 51 470 
50 74| 337 | Sita; Rem v. Dulam Kuar „| БО 372 
To be 343 | Srish Chandra Sircar v. Emperor | 50 347 
rinted. 845 | Kulsum-un-nissa Bibi v. Khaslat 
50 101 Husain 50 179 
50 109 | 347 | Parsotam Das у. Jagan Nath 50 357 
352 | Suraj Kuar v. Chet Ram 49 591 
49 687] 354 | Parshotam Das v. Emperor 50 494 
50 70, 357 | Gulzari Lal v. Agiz Fatima 50 375 
БО 80 | 363 | Ram Lal v. Tamkin Bano 49 543 
50 87] 368 | Tulla v. Emperor To be 
i printed. 
49 818 | 371 | Madho Prasad v. Moti Chand 50 368 
БО 398] я74 Irshad Husain v. Gopi Nath 49 590 
50 777| 377 | Jaddo Tiwari v. Baram Deo Singh | 5] 88 
БО 126 | 379 | Lekha v. Emperor vx Not 
50 424 reportable, 
50 430! 881 | Mahadeo Misir v. Dirgpal Pandey | 5] 146 
БО 935] 386 | Ram Lal v. Emperor 51 205 
891 | Sheoraj Singh v. Naik Sahai 5I 153 
| БО 948 | 594 | Ohiranji Lal v. Naraini | 51 158 
398 | Maharajah Ram Narayan Singh v. 
50 953 Ram Saran Lal 50 1 
Sf 837 | 405 | Sadasuk Janki Das v. Maharaja 
50 286 
—--- --a 











Н . : INDIAN CASES. [1919 
' 17 ALLAHABAD LAW JOURNAL, rog Marcu-Apatt, 1919—oonold. 











==== 
410 | Ghansham Das v. Uma Pershad... | BO 264 | 452 Ram Bharosa Sahu v. Kébutra ... | 50 48 
418 | Rachappa Subrao Jadhav Desai v 4^6 | Emperor v Bindeshri Goshain ... | 50 161 
E Shidappa  Venkatrao Jadhav 458 | Maiku v Emperor we + BO 9t9 
Desai ..] 5O 280 | 461 | Chand Rai v. Bhagwant Rai... | 5O 90 
“426 | Emperor v Misri Lal ..| 501600 | 464 | Misra Kashi Prasad v Unien Bank 
499 | Sher Muhammad Khan ev. of India Ltd., Delhi . | 50 115 
Emperor .. | БО 994] 467 | Deokinandan v. Mahtab Rai ... | 50 200 
481 | Ram Sahai v. Emperor ..| БО 848 | 469 | Prabhu Narain Singh v Ramzan 49 §&65 
432 | Ghulam Jilani v. Emperor © ...| 51 161 | 474 | Amir-ul-Lah v. Rasul Baksh — ... БО 744 
434 | Frahmanath v. Sundar Nath ... | Б] 1% 478 | Emperor v. Mulia БО 1003 
443 | Barfi у. Kishori Lal БО 79 { 480 | Jugal Kishore v. Bankim Chandra | 51 192 


445 | Fazal Ahmad v. Tasadduq Husain | БО 92, 451 | Kadma Pasin v. Muhammad Ali ., | БО 134 
450 | Narain v. Emperor 50 164 | i 


43 I. L. R., BOMBAY SERIES, FOR Magug-Apait, 1919. 











- 181 Ratanial Chunilal v. Municipal 258 | Hanmantram Radhakison v. Shiv- 7 
Commissioner for City of narayan’ .. | 48 238 
Bombay 48 404] 277 | Savla bin Tukaram v. Santya ... | 48 224 
201 | Laxman Ganesh v Keshav Govind 48 467| 281 | Monie v Scott „47 642 
209 | Mallappa "arappa v. Gangava ... 49 517 | 300 | Emperor v. Waman Dinkar ..|51 257 
991 | Ganesh Mahadev v. Secretary of 810 | Murlidhar Bhagwandas, In re  ..., 48 674 
State for India 149 497 | 323: Dwarkadas Motilalv Bai Jakore | 51 179 
235 | Shivbai v. Yesoo .| 48 130 | 334' Ramji v Pandharinath a 149 $64 
94) | Morn Narsu Gujar v. Hasan .. | 48 186] 368 | Duckworth у. Duckworth a | 50 427 
# ‘949 | Rama bin Santu v. Daji bin Naru | 48 120 
-21 BOMBAY LAW REPORTER, ror Mascu-Apry, 1919. ° 
270 | Syed Yacoob Lallamian v. Emperor | 51 758, 363 | Daudbhai Allibhai v. Daya Rama 51 109 
274 | Vasudeo Pundlik Samant, In re ... | БО 491] 369 | Shahasaheb Sabduralli v. Sadashiv |. 
[ 276 | Hawaji Sakharam Mhalaskar, Inre| 5U 496 Supde | SE 228 
і 277 | Emperor v. Devappa Капарра Naik БО 4921 376 Krishnoji Ganesh Kulkarni ,v. 
-281 | Chimabai v. Dhula Kuppa ..150 384 Secretary of State for India... | 51 228 
302 | Govind Laxman (Gokhale v. 384 | Shirinbai v Katanbai 51 209 
: Harichand Mancharam .. BO 403 | 897 | Могагјі Gokuldas & Co. v. Asian 
308 | Gopalji Kuverji v. Morarji Jeram Commerc.al Assurance Co, Ltd. | 51 293 
Naranji БО 411 | 406 | Narsinggirji Manufacturing Uo. v. 
$29 | Mirkha Imamkha v. Bhagirathi Great Indian Peninsula ky. ... | 51 309 
: Mahadev Abhyankar 51 18] 419 | Khimji bhimsi v. Chunilal Ambai- |’ 
344 | Mahadeo Gopalbhat v. Trimbak- das 151 358 
bhat Balambkat БО 972 | 427 | Vaman Gururao Deshpande v. 
550 | Bhiva Bhika Chokekar v. Babu Krishnaji | immaji Kulkarni ... 51 363 
. Balshe: Bobhate 51 7 | 436 | Hanmant Kashinath Jushi v. 
858 | Gulam Gous Mia Khot v. Shriram Ganesh Annaji Pujari 51 612 
Pandurang Jairamrao 51 79 | 448 | Emperor v. Sabitkhan Bahadur- 
.857 | Shridhar Madhavrao Dhopaokat v v. | khan БЇ 657 
Ganpati Punja Godse 51 72} 472 Seth Ghunsham Das v. Uma 
861 | Chinto Mahadeo Khandekar v. Pershad » | 50 264 
Madhav Ramchandra Fatkar — ... 51 101 | 
19 BURMA LAW TIMES, ror JaNvaRY-FkBSRUARY, 1919. 
l | A. L. M. A.L, Obetty v, Aung Ba, 50 £03, 41, PoDwev. Е. М.Т. T. S. Chetty 51 574] 
2 | Joseph v. Shew Bux n | 49 691 43 | Po So у. Ba Zan bli i80; 
5 | Gonuur bagla v. Hookmanand ...| 47 781 44 | San Pe v. Ma Sbwe Zin s) | eZ 189 
У | Hormasj v. Ро Hmyim ..| 51 680] 46 | Shwe Lon v. Bla Gywe e| &7 123 
16 | Green v Ba Lon e| 51 бт 48 | Sophia Blin v. Maria David .. | 51 542 
19 | Kya Zan v. Maung Tun Gyaw 47 121 51 | Ah Kway v Emperor [54 7, 
Zi | Куш net v. Ма буо e | a7 145 55 | Ganga Chetty v. hmperor . | BI 480 
27 | ma Луі ља v. Aung myat | 50 8-4 66 | Emperor v Nawab Alij we | 54 478 
51 | ла Xyun v. lerena 51 663 58 | 1yo Gyi v kmpeior a | DE өз 
:6 ji ee v. A. P. B. А. В. P. as 60 | Sona Uligh v ma kin we | 40 7.5 
OL sux 19 52 |" А vee r 
39 | Ma bhwe Yin v. Ma On ve | 45 s лче тын. He m AN 
e . e 









































Vol. L] ‘ CONSOLIDATED COMPARATIVE TABLE, iit 
. 
10 LOWER BURMA RULINGS, From Janvanr то Mason, 1919. е 
s 
‚1 | Zainab Bibi №. A. L. Chetty | 15 | Gor Lum Hpaw v. Camillo Chami- 
* Firm 51 568 latos .. | SI 582 
' 4| Perianan Chetty v. ' Kudupoody ] 16 | Tun Ya v. Emperor БІ 686 
Mallaya w | ST 677 22 | Po Kin v. Ma Sein Tin! .. | ST 596 
. 8 | Official Assigne& v. Bham | 51 591 28 | Gyan Shi v. Kin Twe 151 608 
10 Ma Lay v. Tun Shwe 51 588 Н е 
46 I. L. R., CALCUTTA Series, ғов Marcu-Apriz, 1919. 
- 73 | Ranjit Singh Rahadur v. Maharaj 246 | Jogemaya Dassi у. Baidyanath 
Bahadur Singh . 48 262 Pramanick ` | 50 924 
188 | Gaurishankar Balmukund у. 249 | Lakhimani Dassi v. Dwijendra 
Chinnumiya 48 312 Nath Mukerjee І . | 51 94 
189 | Nafar Chandra Pal Chowdhury v у. 255 | Sharfuddin Hossain v. Radha 
Shukur Sheikh 5I 760 Charan Das 47 995 
199 | Seoretary of State for India v. Я 259 | Habibar Rahman Chowdhury v v. 
' Shib Narain Hajra 47 502 Altaf Ali Chowdhury 49 645 
207 |-Beni Madhab Kundu v. Emperor 46 513] 331 | Hazarimull Shohanlal v. Satish 
212 | Beni Madhab Kundu v. Emperor | 49 £49 | Chandra Ghose .. | 48 966 
216 | Manindra Mohan Sanyal v. Em- 342 | Roopchand Jankidas v. National 
peror 46 152 Bank of India, Ld. 48 975 
236 | Brojendra Kishore Roy Chow- 347 , Maharaj Bahadur Singh у, Jadab 
dhury v. Kali KumarChowdhury ! 46 967 Chandra Ghose Hazra 47 109 
* 29 CALCUTTA LAW JOURNAL, ror Maron: Арві, 1919, 
2:2 | Ohi Bhusan Adhikary v. Emperor | 50 1002 | 325 Arshed Mo la v. Emperor 4 [51 £55 
214| Kumudbandhu Saha v. Ramesh 828| Lakshmi Kanta Hazra v. Emperor | 50) (69 
Chandra Saha 49 609 | 332| Maharajah Ram Narayan Singh 
225 | Chandi Charan Saha v. Jnanendra у. Ram Saran Lal 150 1 
* Nath Bhattacharjee .. ГАТ 250 | 340 | Eirm of Sadasuk Janki Das т, 
280 | Badu Mia v. Badarannessa ..140 803 Maharaja Sir Kishan Pershad 
234 | Kanaraddi v Monmohiri Dadya... | 41 373 Bahadur 50 216 
237 Behary Lal Pandit v. Narain : 348 | Joseph, А. V. v. R. Shew Bux ... | 49 691 
Misra 51 127] 855 | Rani Kuar Mani Singh Mandhata 
241 | Chintamani Pramanik v. Hriday v. Nawab Bahadur of Murshi- 
Nath Kamila 51 123 dabad 50 202 
215 | Makund Singh v. Saraswati Bibi | 51 98 | 360 | Jatindra’ Nath Bose v. Sarat 
250 | Nitai Chandra Naskar ^ v. Ohandra Addya 51 375 
Champaklata Debi БІ 104 | 362 | Enday Ali Howladar v. Binodini 
253 | Sukraj Roy у Lal Bahadur Gope 51 34 Dutta Р ... S] 233 
266 | Raja Baikunth Nath De v Benode 866 | Chandi Charan Mitra v. Haribola 
Behari De 5I 13 Das > — 151 215 
259 | Khedon Lal у. Rajendra Narain 868 | Sridhar Maity v. Ram Gobinda : 
Singh” ` 5I 70]. Jana .. | 50 608 
: 262 | Bhuban, Ram v. Bibhuti Bhusan 371 | Abhoy Sankar Mazumdar у. 
Biswas „|47 287 kajani Mandal * 47 359 
264 | Ambalika Dasi v. Aparna Dasi ... | 47 402 | 379 | Chairman, Rajpur Municipality v. v. 
280 | Krishnadhan Banerji v. Sanyasi Nagendra Nath 150 894 
Charan Mandal 51 597 3! 332 Mritunjoy Gon v. Emperor БІ 545 
297 | Midnapore Zemindary Company -833 | Harihar Roy v Emperor 52 595 
: v. Abinash Chandra Mitra БО 790] #57 | Girish Chandra Das v. Bhusan 
305 | Biswanath Bhattacharjee y. . Das 51 476 
Govinda Chandra Das 51 sR| 388 | Nazir Ali Shikdar v Banshi 
E. 818 | Jadav Chandra Moulik v. Manik Badan Patwari : | 42 621 
р Sarkar 51 652 |. 391 | Mia Raja Patwari v. Ram Kumar 
314 | Ram Lal Dubey v. решен of De 41 846 
4 State for India 5I 690 394 | Shamsoonessa Bibi v. Satya Sebak 
318+; Bhairab «í handra Barua v. To be Ghosal SI 4:5 
Emperor 2. | printed. 899 | Dinabandhu J: ana у, Durga Prasad 
7 322 - Amrit Majhi v. Emperor 51 6.8 Jana . | SI 80 
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i INDIAN OASES, [1919 
. 
. 23 CALCUTTA WEEKLY NOTES, ror Marca- Арві, 1919. 
869 | Sheikh Sharfuddin Hossain v. 473 | Lakhimoni Dassi ve Dwijendra ? 
| Samanta Radha Charan Das ..‚ | #7 995 Nath Mullick 5I 941 
372 | Rakhal Chandra Chatterjee v. To be 475 | Chairman of the Rajpur Munici. 
Baji Santhal printed, pality v. Nagendra Nath Bagchi | 50 394 
375 | Nagendra Lal Chowdhury v. Fani 479 | Harihar Roy v. Emperor ..] 49 854 
Bhusan Das 44 265 | 48i | Harihar Roy v Emperor 52 595 
878 | Sarat Chandra Ghosh v. Seofotary 484 | Bhairab Chandra Barua v. Em- To be 
of State for India 50 732 peror wa | printed. 
380 | Tara Chand: Roy v. Seoretary of ` 488 | Nizamnddi v. Emperor І 839 
State for India БО 45 | 490 | Jenna Bahu v. Rai Parmeshwar ' 
383 | Kali Prasonno Maity v. Secretary Я Narayan Mahtha Rai Bahadur | 49 620 
of State for India 51 144 | 496 | Rustomjee Dhunkibhai Sethna v. 
385 | Abinash Chandra Sarkar v. Em. Frederick Gaebele БІ 486 
peror ..|48 678 | 600 | Krishnadhan Banerji v. Sanyasi i 
887 | Manik Chandra Roy у. Ізтай .. БО 1006 Charan Mandal 48 992 
389 | Chagmal Seraogi v. Emperor ... БО 981 | 513 | Hushmat v. Jamir ..]52 558 
392 | Fazlar Rahaman v. Abidar 516 | Baikuntha Nath Ghora v. Pra- 
Rahaman 49 495 sauna Kumar Mahapatra „146 287 
393 | Mohunt Paramanandra Das Go- 518 | Krishna Dhon Ghose v. Mohendra А 
swami у. Kripasindhu Roy 48 391 Nath Dutt ав 992 
398 | Amolia у. Ibrahim Ishak . | SL 221 | 529 | Mrityunjoy Gon v. Shristidhar 
401 | Mohesh Chandra Roy v. Gossain Mullick 51 845 
Ganpat Gir 51 884 | 521 | Chowdhri Gur Narayan v. Sheo 
419 | Kaikhushru  Bezonji ^Nanabhoy Lal Singh 49 1 
Capadia v. Shirinbai Bezonji 531  Srimati Rani Kuar Mani Singh 
Capadia 51 481 Mandhata v. Nawab Bahadur of 
426 | Emperor v. Peary and Lakshi. Murshidabad „| 50 292 
Peshakar ..1 50 348 | 534 | Sarada Nath Blf&ttacharyav. Go- 
431 | Suresh Chander Gooyee, In re ... | 51 654 binda Chandra Das 51 88 
435 | Nazir Ali Shikdar v. Banshi Badan 540 | Askar Mian v. Sabad Ali Bora 
Patwari 42 621 Bhuiya ЗІ A24 
437 | Alimuddi Bepari v. Ohintaharan 543 | Radha Tissen Goenka v. Fateh To be 
Mukhopadhyay 51 408 Chand Borah es | printed. 
439 | Akkach Mondal v. Aminuddi 643 | Kali Charan v. Abdul Rahman ... | БО 651 
Mullik .. БО 937 | 549 | Баја Rajeswara Dorai v. Sundara | ' 
441 | Ratanlal Choonilal  Panalal v. Pandiyasami Tevar 49 701 
Municipal Commissioner for 5°3 | Pramatha Nath Roy v. W. A. Lee | 52 582 
| _ City of Bombay 43 404 | F60 | Nanda Lal Roy v. Baser Ali ... | 5O 806 
453 | Kherode Behari Gossami v. Raja To be 563 | Joy Kanta Lahiri Chowdhury v. . 
| Narendra Lall Khan n | printed, Kailash Chandra Rhoumik 52 575 
461 | Gour Charan Ganga Charan ‘Saha 570 | Kali Chandra Chuckerbutty v. 2 
| v. Toyebuddin Ahamed . | 49 480 Kali Kumar Majumdar „| 94 637 
463 | Ohi Bhusan Adhikary v. Emperor | 50 1002 | 572 | Emperor v. (Lakshi Kanta Hazra 50 669 
456 i Siva Prashad Singh v. Tata Iron Te be 576 'Purna Ohunder Day v. Ambica To be 
! and Steel Co. Ld. printed. | Churn Adhikari printed, 
42 I. L. R., MADRAS SERIES, ron Marc.-Apr.t, 1919. 
-114 | Panangipalli Suramma v. Suriya. 185, Patchu Ramajogayya v. Vajjula 
narayana Jagápathirazu ..] 48 794 Jagannadhan 49 872 
121 | Official Assignee of Madras v. 197 | Vadamalai Thiruvanatha Sevuga 
Official Assignee of Rargoon ... 49 210 Pandia Thevar v. Sankaramocrthi А 
130 | Arunachelam Chettiar у. Mathu.. | 48 735 Naidu ..|49 688 
182 | Leslie Rogers v. Hajee Fakir Н 208 | Kandasami Pillai у Ramasami 
Mahomed Sait 49 630) ` Mannadi 51 507 
143 | Kottarathil Puthiyapurayil Pokker 219 | Bama Rao у. Raja of Pittapur 49 535 
у. Balathi] Purkum Chandran- 228 | Vaithilinga Mudaliar v. Somasun- | 
kandi Kunhamad 51 714 daram Chettiar „|49 434 
154 Nanjundaswami Chetti v. Kanaga- 231 | Parameswara  Aiyar v Land 
raju Chetty 49 666 Acquisition Collector, Palghat... | 49 659 
161 | Muhammad Hsuf Sahib v. Abdul 289 | Chinnappan Chetty v. Secretary А 
Sathur Sahib 49 821 of State for India 49 cy ` 
180 | Veradarajulu Naidu v. Publio 269 | Mahboot Bi v. Sherifa Bi 49 578 
Prosecutor, Madura ..| 49 602] 271 | Velan Pakkiri Taragao v. Sub- 
bayan Samban а 49 53% 
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Vol. L] CONSOLIDATED COMPARATIVE TABLE. 
. 
. 
36 MADRAS LAW SOUR AL FOR Marcu- кш 1919, 
а заан A. emere eiae этш ems) ше ass. nah Mm 

279 | Raja Parthasaradhi Appa Rao v. E 376 | Krishna Aiyar v. Savurimuthu ' 

. Raja Bommadevara Satya- | Pillai 50 
narayana | 4 818 | 385 | Muthuvelu Mudaliar v, Vythilinga ' 

284 Yuna Ramanayakudu v. Boya | '  Mudaliar 50 
Pedda Basappa «Ө 261 | 396 ' Ramachandra Iyer v. Parames- 

286 | Angia Kuppier v- Poriakaruppa | waram Мац 50 
Kavundan | БО 758 | 429 ' Firm of Sadasuk Janki Das v. Sir . 

288 | Venkatachallapathi ^ Aiyar v. i | Kishan Pershad Bahadur 50 
Thavasi Servai ~} 5I 67] 435 Arumugam Asari v. Gurunatha , 

: 291 | Chinna Venkatasami Naioken v. | Asari 50 
Venkatasami Naicken 151 827 | 436 | Secretary of State for India ` v, 

295 | Koyittal Parambil Parkum v. | Raja of Ramnad , 50 
Aitimana  Illoth Narayanan | 487 1 Rachappa Subrao Jadhav Desai v. 
Nambudiri 150 371 | Shidappa Venkatarao Jadhav 

296a, Vaitheeswara Iyer v. Srinivasa | Desai , 50 
Raghava Iyengar БО 309 | 448 | Govinda Iyer v. Emperor | 50 

2960] Nalluri Chenchiah, In re | 50 987 | 452 | Kamhala Narayan, In re . , 50 

2969) Dhulipulla Butchayya Y. Kuppa To be 453 | Vasudeva Kamath v. Lakshmi- 
Venkatakrishnayya printed. narayana Row | 52 

298 | Sethnramaswami Nayani Varu v. 455 | Rajah of Pittapuram v. Revenue 
Syed Mir Hussain Sahib 49 803 Divisional Officer, Cocanada .., | SI 

801 | Arunachallam Chettiar v. Naraya- 456 | Muhammad Abdul Gaffur Rowther | 
nan Chettiar 5I $00 v. Hamida Beevi Ammal d 

» 306 | Ramachandra Rao v. Ramachandra 461 | Criganti — Venkatar&thnam v. | 
Rac 52 94 Desikaochari 5:52 
318 | Kandasami Pillai v. Ramasami 463 | Pouniah Nadan у. Deivanai | 
е Mannadi 51 507 | Атта] 

320 | Periakaruppa Mukkandan v. Raja . 488 | Seth Ghunsham Das v. Uma Per. | 
Rajeswara Sethupathi 50 616 shad | 

844 | Ram Narayan Singh v. Ram Saran 493 | Rangasami Gounden v. Nachiappa 
Lal 50. 1 Gounden 50 

851 | Kulasexara Naicker v. Jagadam- | 507 : Ammalu Achi v. Ponnammal Achi | 49 
bal Ammal . 150 14] 5H | Pratapsing  Shivsing v. Thakor 

852 | Padmanabha Hebbara, In re | БО 485 Shri Agarsinghji Raisinghji 50 

355 | Rajam Bhattar v. Singarammal...| 51 979 | 521 | Nawab Nazir Begam v. Rao Raghu- 

#56 | Muthirulandi Poosari v. Muthandi nath Singh 50 
Poosari 50 43| 526 | Raghubar Dayal v. Bank of Upper | 

961 | Jagannadachariar ү, Seenu Bhatia- India Ltd. ssl 
chariar 51 869 | 529 | Nanikutti v Achutan Kutti Nair 

907 | Krishna Shetti v. Gilbert Pinto... | 50 898 | 532 Venkatachariar у, Rangasami | 

972 | Krishnamurthi Aiyar v. Talag Aiyar 
Board of Mayavaram 50 809 | 538 | Polita Pavana Panda v, Narasinga 

Panda «151 
25 MADRAS LAW TIMES, ros Мавов-Арап, 1919. 

191 | Kunhi Coya Haji v. Panikka чш 245 | Kadir Mohideen Sahib v. Syed | 
Assan Bava Haji 52 477 | Abubakkar Sahib 50 

192 | Municipal Соппс of Cocanada у. 247 | Ramaswami Pillai v. Govinda. : 
"Clan" Line Steamers Ld. 51 692 | swami Naioker | 49 

204 Ananga Bhima Deo v. Kunja 248 | Sevuga Pandia Thevar v. Sankara. ! 
Bihari Deo ..149 929 moorthi Nadiu | 

220 | Subbareddi v, Veerayya Tata 52 410 | 268 | Ramalinga Chetty v. Sivachidam. 

221 | Lakshmanun Chetty v. Sub- bara | 49 
ramaniam Chetty 50 69] 257! Firm, S. D. S. N. . Ponnuswami | 

| 228 | Venkatachariar v. Rangaswamy , Pillai ‚49 
| Aiyangar | 5I 709] 258! Sadasuk Janki Das v. Kishan | 

227 | Syed Mamshah Thaika v, Secretary Jp Pershad Bahadur . | 30 
of State for India 404 | 265 | Official Assignee of Madras v. 

229 | Krishna Chettiar v. Venkata. | | Mehta and Sons . 49 
chalapathi Chettiar 49 587] 272 | Checru v. Narayanan Nambudiri 50 

352 | Venkatarama Sivam v. Secretary 274 | Assan Alliar Maraikayar v. Masila- 1 

П of State for Stato ee 860 mani Nadar e 

35 | Joseph v. Shew Bux 49 69! | 278 | Jcuna Bahu v. Rai Parmeshwar 
242 | Abdul Gaffur Rbwther v. Hamida? А | Narayan Matha > | 
__‚ i. Beevi Ammal " 505 А тё, y : MEM eT 
dM ÓÁ————- = —° E — 
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vi INDIAN CASES. [1919 
e 
25 MADRAS LAW TIMES, rog Maron-Aprit, 1919—sonald. 
7986 | Lakshumanan Chetty v. Chidam- 851 Vaitheeswara Iyer ү. Srinivasa 
baram Chetty “ie 9 758 |: | kaghava Iyengar 50 309 
290 | Public Prosecutor v. Sennimalai 353 | Corporation of Madras v. Appa- ° 
Goundan ..| 49 6056 i sami Pillài 50 247 
291 | Sarvothama Row v. Chinnasami 856 ' Nelluri Chenchiah, In re 50 987° 
Pillai 49 729 | 358 | Bagirathi Ammal v. *Bagirathi 
292 | Kulasekara Naicker v. Jagad&mbal Ammal БО 597 
. Ammal 50 14] 360 | Arunachalam Pillai Vs Yellaya 
293 | Muthirulandi Poosari v. Sethurama Pillai 52 465 
Aiyar  - .. | BO 481 861 | Sivaramalinga Dikshitar v. Sabha- 
296 | Padmanabha Hebbara,In re ... | БО 485 ratna Dikshitar 51 822 
298 | Rachappa Subrao Jadhav Desai 365 | Suramma v. Datla Venkata Surya- . 
y. Shidappa Venkatrao Jadhav | narayana Jagapathi Raja ~. | 48 794 
Desai | 50 280] 371 | Lakshumanan Chetty v. Sacay- 
304 | Ramachandra Iyer v. Parames- : appa Chetty 48 176 
waran Munbu .150 693 | 374, Nanjundasamy Chetty v. Kanaka- / 
331 | Raghunathaiya у. Saldanha we | 49 722 raju ..]49 666 . 
832 | M uthnvelu Mudaliar v. Vythilinga 379 | Kamaramuthu Pillai v. Emperor... | 50 834 } 
Mudaliar ..| 50 205 | 395 | Marudai Muthirian v. Chinna- . 
841 | Rani Kuar Mani Singh у. Nawab : kannu Mu hirian 52 243 
, Bahadur of Murshidabad 1\50 202 | 397 | Chinna Venkatasami Naicken ` v. 
345 | Kamatchinatha Pillai, In re 50 175 | Venkatasami \аї“Кеп ..151 827 
347 | Srinivasa Raghava Iyengar v. 400 | Raja of Ramnad v. Sundara Pan- 
Ranganatha Iyengar iy | 51 903 diyasami Tevar 149 704 
9 LAW WEEKLY, ков Marca-Aprit, 1919. 
276 | Patrachariar v.  Ramaswami 376 Kambala Narayana, In re 50 82 
Chettiar | ДӘ 134 | 377 | Kanda Ponnappa Naicken v. Yen- n 
278 | Krishna Chettiar v. Yenkatachala- kataseshaiyar 50 363 
pathi ( hettiar . | 49 587 | 379 | Sarvothama Row v. Chinnasami | _. ў 
282 | Venkatachariar v. Rangaswamy Pillai 49 729 
Aiyangar ..1 51 709 | 381 | Vonkatarama Sivan v. Secretary 2- 
287 | Muthuramalinga Sethupathi Y. | of State for India 50 360 
Mahalinga Raja 52 468 | 885 | Sri Jagannadha Gajapati v. Sri ; 
989 | Chinnappan Chetty v. Secretary Kunja Behari Deo 49 929 
of State for India . |49 673 | 411 | Raja Р rthasaradbi v. Raja 
811 | Virupakshi Gowd v. Bandappa ..| 50 327 Bommadevara 49 818° 
312 | Lakshumanan vhetty v. Subrama- 413 | Parhum — Chirathodi Valappil 
nian Chetty : БО 69 Cheeru v. Narayanan Nambidii | 50 371 
314 | Uppara Chinngappa Y. Chinna 416 | Mewa Singh v. Basant Singh 48 540 
Hanumanna . | 50 471 | 422 | Govinda Iyer v. Rex . | 50 824 
315 | Padmanabha Hebbara, Inve ... | БО 485 | 427 | Seetharamayyar ү, Munisami 
318 | Venkatarama Aiyar v. Venkata- Mudaliar 150 87 
. rama Aiyar -. | 50 969 | 431 | Krishna Shetti v. Gilbert Pinto ... 50 898 
322 | Kulasekara Naicker v. Jagadam- 435 | Venkatakrishnamucharlu v, Aruna- 
bal Ammal 50 14 chala Pillay . | 5L 857 
323 | Muthirulandi Poosari v. Sethurama 438 | Aranachalam Chettiar v. Nara- ; 
Aiyar БО 48 yanan Chettiar 51 800 
327 | Güurishankar — Balmuknmnd + 443 | Krisuna  Aiyar v. Savurimuthu 
Chinuumiya 4|48 312 Pillai БО 684 
329 | Rama Rao Bahadur v. Surya Rao 453 | Ponniah Nadan v. Deivanai Ammal 52 247 
Bahadur 49 835 | 471 | Ookerjee Cowasjee Oomrigar v. 
385 | Chowdhri Gur Narayan v. Sheo Sabnapathy Mudaliar 51 98 
Lal Singh 49 1] 474 | Secretary of State for India ү. 
345 Arunachalam Pillai v. Vellaya Pillai 52 405 Raja Rajeswara Sethupathi 50 613 
347 | Sethuramaswami Nayani Varu v. 476 | Vasudeva Kamath v. Nattoji 
: Syed Mir Hussain Sahib 49 806 Lakshminarayana Rao 52 442 
349 | Nalluri Chenchiah, In re БО 987! 476 | Kommareddi Subbareddi v. Kolli- 
353 | Krishnamurthilyer v. Taluq Board para Veerayya Tata 52 4:0 
of Mayavaram БО 809 | 479. Ramadh Bibi Ammal v. Kaxdasami 
357 | Sivaramalinga Dikshitar v. Sabha- ! Pillai 51 724 
ratna Dikshitar .. 151 822 | 485 | Kaikhushru Bezonji Nanabhoy v. ' 
362 | Vaitheeswara yer v. Srinivasa Bhiriobai Bezouji 51 491 
Raghava Iyengar 50 309] 492 | Ramachandra Iyer v. Parames. 4 
865 Muthuvelu Mudaliar v. Vythilinga 1 woran Munpu х „БО 693 
Mudaliar" „з! 90 205 i 
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Vol. L] CONSOLIDATED ООМРАВАТІҮЕ TABLE, e УП 
(1919) MADRAS WEEKLY NOTES, ron Makon- APRIL, 
є = a = ааа ООБА 
189 | Nanjundasamy Chetty v, Subbara- 248 | P.S. Krishna Aiyar v. Savurimathu 
yalu Chetty ..| 49 666 Pillai | БО 684 
144 | Ammalu Achi v. Ponnammal Achi | 49 527 | 254 | Sunderbai v.Collector of Belgaum | 52 897 
146 | Thatha Pillaé v. Emperor ~. | 45 604] 258 | Juscurn Boid v. Pirthichand Lal .. БО 444 
148 | Batchu Ramajogayya у. Vajjula 262 | Rangasati Goundan v. Nachiappa 
Jagannadham ..]49 872 Goundan ..| 50 498 
165 | Chaudhri Righal Singh v. Balwant 271 | Maharajah of J eypore v. Rukmani 
Singh ..| 48 553 Pattemahadevi 1 50 631 
161 | Periakaruppa Mukkandan у. В. 278 | Siva Prashad Singh у. Tata Iron 
Raja Rajeswara Sethupathi ...| 50 616 and Steel Co, Ld. 41 52 909 
180 | Venkatarama Iyer v. Venkata- 284, Gulusam Bivi v. Ahamadsa 
rama Iyer 50 969 Rowther « | 5E 140 
183 | Nelluri Chenohiah v. Rex БО 987 | 287 Mangalathammal v, Veerappa 
186 | Seetharamayyar ү, Munisamy Goundan ..152 813 
Mudaliar «| 50 87 | 298 | Official Assignee of Madras v. 
188 | Arunachalam Chettiar ү, Nara. Mehta and sons ..| 49 568 
yanan Chettiar - ..] 5I 800] 299 | Vaitheeswara Iyer v. Srinivasa 
191 | Venkatarama Sivan v, Secretary Raghava Iyengar .. | 50 309 
of State for India .. | 50 360 | 301 | Guruswami Nadar v. Gopala- 
194 | Kandasami Pillai v. Ramasami swami Odayar «| БО 775 
Mannadi « | 51 507 | 802 | Kalavoor Chambbazhi Govinden 
199 | Emperorv. Kumaramuthu Pillai | БО 834 Nair v. Kunju Nayar «| ST 326 
216 | Sivaramalinga Dikshitar v. Suba- 805 | V, T. Kuniparambil Parkum v 
ratna Dikshitar 151 822 T. Kuttiammoo .. БО 291 
219 | Kommareddi Subbareddi v. Kolli- 310 | Firm of Sadasuk-Jankidas v. 
para Veerayya Tata ..|52 410 Maharaja Sir Krishan Pershad | 50 216 
221 | Chinna Venkatasami Naicken v. 313 | Pratapsing Shivsing у, Agarsingji 
Venkataswam! Naicken 51 827 Raisingji .. | 50 457 
223 | Padmanabha Hebbara,In re `. SO 485 | 318 | Bani Kuar Mani Singh Mandhata 
225 | Muthirulandi Poosari v. Sethu. v. Nawab, Murshidabad с | 50 202 
rama Aiyar {| 90 аз ү 321 | Ratenlal О. Panalal v. Muni. 
228 | Kozhikkot Kirhekke ү, Zamorin cipal Commissioner for the City ' 
Raja „. | 49 воз of Bombay . | 48 404 
228 | Muhammad Esup Sahib v, Moulvi 828 | Kumarappa Chettiar у, Saminatha 
Abdul Sathar Sahib | 49 821 Chettiar [52 470 
240 | Chakravarthi v. Seenu Batta- 332 | Rajah В. S. Harichandra Deo 
chariar «| ST 869 Garu у, A.V. Lakshminarayan | 5 Q 577 
244 | T. "Venkatakrishnamachnarlu v. 386 | C. Venkatachariar v, О, Ranga- 
Karnam Arunachala Pillai 51 857 swamy Aiyangar » | 5E 709 
246 | Virupaksi Gowd v. Bandappa ... | 50 327 340 | Palani Goundan, In re 51 164 
247 | Koyittl Parambil Ра: кит Chira- 
thodi Vazha Valappil Cheeru 4 
v. Attimana Illeth Narayanan 
Nambudiri « | 50 371 
15 NAGPUR LAW REPORTS, ror Макс i-ÁPRIL, 1919, 
86 | Vinayak Rao v. Baijnath Prasad... | 48 934 48 | Narain v. Fattelal . | 43° 907 
89 | Raja Komal Singh v. Jagannath | 49 840 51 | Toliram v. Emperor . | 50 489 
42 | Taher Ali v. Municipal Commit. ` 55 | Vithu v. Devidas 04,91 943 
tee of Khamgaon ES | 46 682 60 | Harba v. Raghunath ..] 50 967 
| 65 ' Bhawaniprasad у, Laxmibai . 50 329 
22 OUDH CASES, ror Maron- Арыт, 1919. 
60 | Ajudhia Prasad v. Gur Dayal 52 101 97 | Mohammad Sarfraz Husain v. 
68 | Har Bakhsh Singh v. Nagindra Mohammad Shahin Khan 52 69 
Bahadur Singh +» |52 2] 100 | Sakhawat Ali v. Abu Said .[52 "з 
72 | Mohammad Mohsin v. Mohammad 106 | Ragudbar Dayal v Bank of Upper 
Abid 152 159 India Limited, Lucknow ..1 50 429 
76 | Gulzari Lal v. Ram Bhajan "52 116} 109 | Ganga Prasad у, Hayat Moham- | 
82 | Chandika Prasad Singh v. Kalu... | 52 166 mad [52 88 
84 | Gur Sahai v. Girdhari Lal 44,52 75 | 112 | Narotam Prasad v. Shankar Singh ' 52 gi 
98 | Gauri Nath v. Ram Narain ew. | 52 45 | 117 | Raghubir Singh v. Janki Кпаг.. | 52 11 
* | 121 Emperor у. Rupa w | 52 274 
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ўй e INDIAN CASES. [1919 
6 OUDH LAW JOURNAL, From Макон то May, 1919. 1 
- = == 
101 | Brij Raj Kunwar v. Bhaya 154 | Bodhi Ram у. Menda 149 514 œ 
Mahadeo Bakhsh Singh БО 249 157 | Paragi v. Gauri Shankar 51 86 
126 | Narendra Bahadur Singh v. Oudh 160 | Ram “Dayal у. Rampal Singh 51 95 
Commercial Bank Limited: 50 887 166 | Dwa:ika Parshad v Mahadei 51 388 
137 | Muhammad Taqi v. Sakina Вест 49 511 | 163 | Banwaii Lal v. Mahesh 49 540 
142 | Ram Samujh Singh v. Bikramajit 174 | Municioal Board, Rae Bareli Y. 
Singh 50 876 | Muhammad Muqim; ' . | BI 477 
147 | Suraj Bali Lal v. Ram Dular 176 | Gopal v. Jhau Tal ..151 402 
Singh БО 897! 178 | Sheo Bahadur Singh v. Beni 
149 Maqbul. un-Nisa v. Fazal Ali — .. | 50 907 к Bahadur Singh 51 419 
151 | Sita Ram Das v. Mahendra Pratab Sushil Chandra Lahiri v. Emperor Not 
| ‘Singh 5 I 69 reportable, 
152 { Ram Kunwar y. Shankari Bakhsh 1 210 | Sushil Chandra Lahiri v. Emperor | 51 449 
Singh .]49 509 
(1919) PATNA CASES, ror MAROH- APRIL. 
81 | Raghunandan Prosad Missrav. Ram 139 , Bibi Nabi Zohra v. Rai Baij Nath 
Charan Manda 49 150 Goenka Bahadur . | БО 511 
89 | Jagdamba Prasad Lala v. А. v. 141 | Babu Chottey Lal v. Madho Bibi 48 953 
Sham 49 504 | 145 | Lal Niimani Nath Sahi Deo v. 
92 | Tekait Dal Narayan Singh v. F. F. Rai Bahadur Baldeo Das Bista | 52 185 
Christien .. | 50 472 | 147 | Shaiba Prasad Manjhi v. Golam р 
98 ! Ghasi Ram v. Emperor 49 642 Manjhi 150 454 ° 
105 | Junglilall v. Laddu Ram Marwari | БО 529 | 150 | Agent, East Indian Ву, Оо. v. 
120 | Thakur Jagdiswar Dayal Singh ` “Ajodhya Prasad „ 49 498 °` 
ү. Raman Barai 42 869 | 155 | Bank of Bengal v. Sarat Chandra 
121 | Keshawesarindra Sahi v. Rani Mitra 48 943 И 
Debendrabala разві " | 48 245 | 162 Ышш MAR Perasari v. : 
187 | Rameswar Singh v. Hitendra ageswari Koeri 4148 
Singh ..146 655 925 
4 PATNA LAW JOURNAL, ror Marca-Aprit, 1919, 
141 | Bank of Bengal у. Sarat Oban 187  Chattu Singh v. Rai Radha Kishun | БО 451. 
Mittra 48 943 191 | Bankey Behari v. Ram Bahadur... 44 891 
152 | Sri Prabhu у. Dwarka Prasad БО 323) 195. Nauratan Lal у. Wilford Joseph 
154 | Andrew Yule & Co v A H. Skone 49 647 | Stephenson 50 470 
159 | Elahi Bux v. Nawab Lall 50 364 | 198 | Bibi Nabi Zohre v. Rai Baijnath 
163 | Lachminarain Agarwala v. Thakur- Goenka Bahadur 50 611 
- hari Dutta БО 712| 202 | Raghu Singh v. Usuf Ali 45 920 
164 | Mowar Sheobaksh Singh v. Mowar 205 | Ram Lagan Sahu у. Ram Birich 
Thakur Deyal Singh БО 729 Koeri 50 497 
166 | Babui Girija Kuer v. Secretary of 207 | Jatadhari Singh v. Baldeo Dal. 51 444 
State for India in Council 50 316'| 218 Keshawesarindra Sahi v. Rani 
174 | Purusottam Narayan Nande v. Debendra Bala Dassi 48 245 
Chief Secretary to Govern- 240 | Jungli Lall у. Laddu Ram Marwari 50 6529. 
ment Of Bihar and Orissa 149 593 os 
19 PUNJAB LAW REPORTER рвом November 2]sr ro December 31st, 1918. 
No. ! No. 
103 | Aziz-ud-din v. Bhag Mal ‚486 93| 115 | Talawand v. Fateh Din 45 230 
104 | Abdul Rahman v. Muhammad ` 116 | Mebr Singh v. Dayanand College, | 
А1ала 46 44l Lahore ve | &E 850 
105 , Bridges and Co. v. Shamas Din | Й 117 | Natha Singh v. Chuni Lal 47 364 
and Co. 47 422} 118 | Мајја v. Teja Singh 44, 844 
108 | Kaman у. Umra ! 47 41, 119 | Sohan Singh v. Devi Singh 45 490 
107 | Ghulam Haidar v. Bhagan 47 415 | 120 | Ram Sukh Das v. Ghulam Maham- 
108 | Lehna Singh v. Bhagat Singh 47 359 mad 46 495 
109 | Tani v. Tara Chand 47 373 | 121 | Lal v Milkhi 4G 454 
310 | Shib Lal v. Sham Das 47 353 | 192 | Muhammad Jamil v. Mehran Bibi 45 457 ,. 
111 | Hire Singh v. Vir Singh 43 460| 123 | Basharat v Najib Khan : 45 70 \ 
112 | Amar Nath у. Rustomji 43 678 | 124 | Wazira v. Mahammadi 45 161 
118 | Ratan Lal у. Baja Parshad 44 986 | 125 | Muhammad Ali v Parma Nand . Фэ 2832 . 
14 | Sita Ram v. Ram Chandra s 44 863 | 196 | Buta Ram v. Gurdas „146 20 
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CONSOLIDATED COMPARATIVE TABLE. 


19 PUNJAB LAW REPORTER FROM NOVEMBER 21er то Овокмвев 3157, 1918— conold. 





No. 
427 
7128 
129 
180 
181 
182 
188 








Ram Rakha Mal v. Nazar Mal 
Ganesha Ram v. Panju Singh  ... 
Lekhu v. Hanwanta $e 
Ghulam v. Jowale Singh 

Mashir Ali v. Chiragh Khan 
Sawan Singh v. Buta 

Emperor у, Wazir Singh 








. 186 


No. 
134 
185 


Harji у. Emperor 

Lal Khan у Emperor vee 
Gulzar Muhammad v. Emperor .., 
Ahad Shah у. Emperor a 
Jia Lal v. Plfogo Mal 
Charta Ram у. Sajan Mal 
Gul Muhammad v. Sabz Ali Khan 


187 
138 
139 | 
140 


20 PUNJAB LAW REPORTER, FROM JANUARY TO Maron, 1919. 


Kirpa Singh v. Mula Singh 
Sobha Singh v. Mela Mal 


Pal Singh v. Jumun 
Nur Muhammad v. Ram Das 
Baggu v. Tara Siugh 


Fateh Khan v. Muhammad Isa ... 
Hardwari Malv. Shambhu Nath 
Amtul Qadir v. Mohammad Yusaf 
Udmi v. Ram Gopal ase 
Jiuda v. Emperor 
Municipal Committee, Rohtak v v. 
Haji Karim-ud-Din Se 
Mohammad Khan v. Fattan e 


Rala Ram y..Amritsar® Mutual 
Relief Fund Limited in Liquida- 
tion m 

Suraj Bhan v. Emperor " 

Sohan Singh v. Emperor ase 

Crown ү. Jagat Ram 

Hari Ram у, Emperor 





Baja v. Emperor 

Mukandi Lal v. Pars Ram 

Nathu у, Chuhri 

Mirza Ali v. Qadari Khanam 
Khem Chand v. Mohammad Yar 
Waryam Sirgh v, Harnam Singh.., 
Utiam Ohand у, Jangi Ram 


reportable, 


49 159 
50 760 
Not 


reportable, 


52 461 
52 99 
49 871 
52° 48 
52 193 


46 571 
Not 


reportable, 


51 728 









Beli Ram у, Umar Bakhsh a 

Dakas Khan ү. Ghulam Qasim 
Khan 2 

Ріг Muhammad у. Rattan Singh 


Mewa Singh v. Basant Singh  ... 
Asa Nand v. Jhangi Ram "T 
Ali Muhammad v Manohar Lal.. 
Khawani Shankar v. Industrial 
Bank of India, Ltd. Ludhiana... 
Bhagat Singh v. Santi 
Muhammad Din v, Emperor 
Bhana v. Emperor 
Muhammad Azim v. Bhai Khan.. T 


Ahmad v, Sundar Singh 
Ramji Lal v. Manya w 
Gulab Devi v. Monji Bam vee 
Neki Ram v. Khushi Ram T 
Bhag Mal v. Hari Singh Ў 
Are Dass у, Emperor ie 


Sher Singh ү. Ram Singh 


Sundar Singh v. Dhian Singh 
Mangat v. Emperor 

Jeewni v. Misri 

Sant Lal v. Ishar Das 

Laiq kam v Thola Singh 
Emperor v. Budha 


49 | Bhana Mal v. Emperor "i 


| 48 
54 PUNJAB RECORD, FOR Marca- APRIL, 1919. 


Civil. 
Lehna Mal Sadik v. Hakim Bibi.., 
Ganga Pershad v. Megh Raj 
Lalli v. Sain Ditta m 
Mahmud v. Jumma К 


Allah Bakhsh v. Topan Ваш a. 

Panna  Lal-bLachman Das v. 
Hargopal-Khubi Ram . 

Nanak v. Bhagwan Singh 

Kartar Singh v. Indar Singh 

Pohlo Ram v Hukam Singh 

Khuda Yar v, Ahmad 

Muharram Ali v. Bansi Lal 

Sultan Ali v. Malik Amir 

Muhammad Ali v. Amir Khan 

Bhagwana v. Balik Ram ET 

Bhana v. Bela Singh 

Kishen Chand v, Municipal Com. 
mittee of Amritsar 

Shib Ram v. Maqsum Ali Khan .. 

Nand Singh v. Chhajju 

Devi Payal v. Baini Ham 

Partap Singh v. Jai Ka 





51 235 
51 236 
51 239 
To be 
printed, 


” 


250 

3 
278 
279 
298 
121 
378 
380 
408 
410 


391 
394, 
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Civil—concld. 
Mohib-ud-din v. Partab Mal 
Varcados, C. G. v. D. C., McLeod 
Ram Diyal v. Mohammad uk 

Shah 
Dasa v. Hiran - 
Hargopal v. Harish Chandar  .. 
Parman v. Lhassu "m 
Parman v. Ghanthu 

Crimimal. 

9 | Emperor v. Munshi Ram ТА 
Gobindu v. Emperor 
Ahsan Ali v. Emperor 
Crown v Budhu Ham 
Ghasita v. Emperor 
Muhammad Din v. Emperor m 
Shankar Sahai v Emperor 
Hari Chand v. Emperor ver 
Sher Dil у. Emperor 


Basheshar Nath v. Emperor 
Revenue. d 


i 48 





ad v. Mehar Singh 
© j 
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45 
44 


273 
352 
516 
525 
286 
395 
275 


728 


48 473 
Моё 
reportable, 
48 540 
610 
614 


645 
654 
510 
832 
Not 
reportable, 
51 567 
52 115 
51 bt 
51 579 
БО 895 
Not 
reportable, 
Not 
reportable, 
358 
887 
100 
108 
884 
772 
779 


SI 399 ы 
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Bag INDIAN CASES, [1918 
14 PUNJAB WEEKLY REPORTER, ков Marom, 1919. Е 
Uu S E . 
No. Civil. No. Civil—coneld. 
26 | Shambhu Nath у. Ralli 52 591 33 | Ram Singh v Hari Singh 49 987 
26 | Afzal-un-nisa v. Abdul Karim 50 749 Criminal. 
27 | Hira v. Bansi Lal 52 657 7 | Indar Singh v. Empero 49 344 
28 | Bala Parshad v. Sujan Singa 49 997 8 | Crown v. Budha 49 772 
29 | Jamna Dass v. Nanda 49 1005 9 | Bhana Mal v. Emperor 49 779 
80 | Gopal Shah v. Jawand Singh 49 1007 10 | Daulat Ram v. Emperor 49 774 
81 | Maya Wanti v. Tulsi Das 49 979 11 | Sunder у, Emperor 49 864 
32 ! Kanji Mal у, Kidar Nath 49 982 | 
20 CRIMINAL LAW JOURNAL кок Fesrouary-Marca, 1919. 
Page. Page 
65 | Balwant Singh v. Emperor 48 865 | 142 | Lachman Lal v. Emperor 49 174 
71 | Krishnayya v. Emperor 48 871 | 145 | Mangat v. Emperor 49 337 
71 | Emperor v. Madhav Laxman 48 871| 145 | Krishna Ayyar v. Emperor 49 337 
77 | Emperor v. Muhammad Shah 48 577 | 151 | Golam Hussain v. Emperor 49 343 
78 | Arunachalam Pillai у. Ponnuswami 152 | Indar Singh v. Emperor | 49 344 
Pillai 48 878} 154 | Nathun Sonar v Maturwa Kuer... | 49 346 
82 | Abdul Suttar v. Secretary, Muni- 156 | Public Prosecutor v. Mahomed 
cipal Committee, Nagpur ..| 48 882 Sheriff Saheb 49 348 
83 | Sikandar v. Emperor .. {| 48 883 | 157 | Samand Singh v Emperor 49 349 
86 | Gambhir Chand v. Secretary 161 | Kesar v. Emperor ..|49 481 
Municipal Committee, Nagpur : 48 886 | 170 | Superintendent and Remem- 
87 | Emperor v. Harnam Singh „| 48 887 brancer of Legal Affairs, Pongal 
89 | Mohamad Yacub v. Secretary, v. Tularam Barodia 49 490 
Murierpal Committee, Nagpur | 48 889 | 172 | Kurichetti Жашыра S Y. 
90 | Gaddam Penchulu Reddi, In re ... | 48 890 Emperor 49 492 
94 | Abdul Sattar v. Emperor ..| 48 894] 174 | Bhim Singh v. Emperor 49 494 
96 | Bashir Ahmed v. Emperor ..| 48 896 | 175 |Fuzler Rahaman v. Abedor 
97 | Emperor v. Hanuman 148 977 Rahaman ..|49 495 
98 | Jankibai v. Shivram Babaji —...! 48 978 | 176 | Balwant v. Balkrishna 49 496 
99 | Emperor v. Nurkhan 48 979 | 277 | Purusottam Narayan Nando ` v. 
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and agent ° 








- Purchaser. failing to pay 
purchase- money within time’ stipulat- 
ed—Deposit, forfeiture 
whether of essence of contract 


146 


117 | 


.. 59 


49 


1109 
457 


69. 
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PRIVY COUNCIL. 

APPEAL FROM TH& ÜancurrA Higa Coort. 
December 8, 1918. 
Present:—Lord Buckmaster, Lord Dunedin 
and Sir John Hdge. 

Sri Sri Maharajah RAM NARAYAN 
SINGH-—A»PPELLANT 
versus 
RAMSARANLAL ANDOTHERG— RESPONDENTS, 

Grant, construction of — Life-estate or estate of in- 

= heritance—Putra poutradi, meaning of. 

A jagir must be taken -prima facie to be an estate 
only for life. It may be granted in such terms 
as to make it hereditary, but the terms must bo 
unambiguous and must clearly show whether ii 
was ‘the grantor’s intention that the right of in- 
heritance should be general or should be confined 
to particular heirs, [p, 4, col. 2.] 

The words putra poutradi in the grant of a jagir, 
at all events outside Bengal, do not necessarily im- 
port an estate of inheritance descending to col- 
laterals. [p. 5, со]. 1.] 

Ramlal Mookerjee v. Secretary of State for India, 
8 I. A. 46 at p. 62;7 0. 304 at p. 310 (P. €. 100. 
L. В. 349; 4 Sar. P. О. J. 225; 5 Ind. Jur. 327; 8 
Ind. Deo. (w.5.) 744 and Lalit Mohun Singh Roy v. 


Ohukkun Lal Roy, 24 I. A. 76; 24 C, 834; 1 О. W.N. 
887; 7 Sar, P. C. J, 155; 12 Ind. Dec. (N. в.) 1224 (P. 


O,), distinguished, 

Appeal from a decree of the Calcutta 
High Court (Stephens and Mallick, JJ.), 
dated the 16th June 1914, reported as 28 
Ind. Cas, 613; 42 О, 305, reversing a decree 
of the Subordinate Judge, Hazaribagh, dated 
the 12th Augnat 1910, 

FACTS of the oase aro suffisiently stated 
in their Lordships’ judgment and in the 
report of the proceedings in the Calcutta 
High Оош at 28 Ind. Cas. 610; 42 О, 305, 
The learned Judges of the High Court con- 
sidered that the Privy  Counoil had laid 
down a general rule that the words “Putra- 
poutrali" "imply an absolute and heritable 
estate, апі pass au estate of inheritance:” 


I 





they held, therefore, that the original grantee 
took an absolute, heritable and alienable 
estate, ‘which allhis heirs were capable of 
inheriting, reversed the decree of the Sub- 
ordinate Judge and dismissed the plaintiff. 
appellant’s suit to resume the Jagir on 
failure of lineal heirs of the рете. 

Mr. Dunne, Е. О. (with him Mr. 0, M. 
Picciotto), for the Appellant, submitted that 
both Courts had found that there waa 
proved a custom entitling the holder of 
the Ramgarh Raj to resume Jagirs within 
that Raj on failure of lineal heirs of tbe 
grantee. The High Court have overridden 
this custom on account of the words Patra- 
poutradi, which have been construed in a 
Will as passing an heritable estate. It isa 
fallacy to apply such an analogy of construc- 
tion to the grant of a Jagir. : 

The grant of в Jagir, boat Aled hs od 

rms, imports prima facie a life-estate only. 
Beas 15 of Bengal Regulation XXXVII 
of 1793 lays down that “Jagirs are to be 
considered as life tenures only.” This 
Board has laid down that a Jagir must 
be taken prima facie to be an estate for 
life, although it may possibly be granted 
in such terms as to make it hereditary. 

. Gulabdas Jugjivandas v. Oollector of Surat 
4). | 

[8:6 онн Hvaz.—The Common Law is 
that a Jagir is for life.] 

As to the custom which has been found 
to exist in this Raj, vide Volume XVI 
of Hunter’s Statistical Acoount of Bengal, 
pages 18, 21, 117, 121, etc. е 

Susah а custom may control and limit even 
the words of the instrument granting a Jagir, 
e(1) 3 B. 183 (P. О):6 I, А. 54; 3 Sar, Р, C, J, 889; 


* 2 Ind. Dec, (N. в.) 125. 
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Perkash Lal v, Rameshwar Nath Singh (2). 

Mr, J. М. Parikh, for the Respondents, re- 
ferred to the definition of “Jagir” in Wilson's 
Glossary, and submitted that the decisions 
‘as to the resumption of Jagirs were in cases 
of grants by one private person to another 
private person. With regard to them, no 
doubt, there was a custom of resumption 
on the death ofthe Jagirdar without lineal 
descendants, 

Roopruth Konwur v. Juggunnath Sahee (3). 

The Raja here was in the position of a 
ruling prince. 

[Logo Dus&pts.— Hunter at page 122 deals 
with the case of this very Raja.) : 

The grant bere is a written one, and no 
oral evidence, whether of custom or otherwise, 
is admissible in construing its terms. 

The terms themselves are clear. The 
words Putrapoutradi are general: they in- 
clude not only sons and grandsons, but 
others also. Ag far back as the Tagore 
case it was laid down that а gift to a 
man and his sons and grandsons would, in 
‘the abserce of anything showing a contrary 
intention, pass a general estate of inheritance 
according to Hindu Law. 

Ganendra Mohan Tagore у, Upendra Mohan 
Tagore (4). 

This rule has mora than onse been fol- 
lowed by the Board. 

Bhoobun Mohini Debia v, Hurrish Chunder 
Ohowdhry (5). ^ 
( ul Mohun Singh Roy v. Ohukkun Lal Roy 
5). 

The mere use in the grant of the word 
Jagir does not bring in all the technical 
incidents of real Jagirs. Jagirs properare 
the subject of special rules; Mayne’s Hindu 
Law, paragraph 398, 8th Edition, page 543. 

Even in the case of Jagirs proper a 
grant to a man and his heirs gives an 
absolate interest. 

Dosibat v. Ishvardas Jagiivandas (7). 

[Loro Buc&MasrER,—E very case you have 
cited excapt that is а Will case. ] 

(2) 81 C. 561. 

(3) 6 Sel. Rep. 158 at p. 160; 7 Ind. Dec. (o. s.) 
Dat 4 B. L. R. 108 at p. 182. 

(5) 5 I. А. 188; 4 C. 28; 3 C. Т.Е. 3393 Sar, P. 
С. J. 815; 3 Suth. P. C.J. 537; 2 Ind. Jur. 430; -1 
Shome L. R. 241; 2 Ind. Dec. (х. в.) 16 \P. C.). 

(6) 24 C. 884; 24 I. A. 76; 1 О. W. М. 387; 7 Sar, 
P. C. J. 155; 12 Ind. Deo, (x. s.) 1224 (P. C.). 
(7) 181. А. 22; 15 В, 222; 15 Ind. Jur, 154 afl 


281; 6 Sax, P. О, J. 10; 8 Ind, Dec. (х, в.) 150 (P. С.). • Bhagwan Das.” 
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Mr. Dunne, in reply:—Dosibaz v. Iskvardas 
Jagrrandas (7) is distinguishable: the word 
"heira" was used, ЫА, moreover, there {эз 
по question of custom. 

This is a case of one of several thousand 
Jagirs, all granted in different terms, as 
to which there are concurrent findings that 
there i3 a custom that they only goto lineal 
descendants. ` 

(Ste Jons Eoez.—Does not the evidence 
come to this, that there is no instance of 
a Jagir in Orissa going to collaterals P I 
think the High Court would have affirmed 
the Subordinate Judge but for the two Privy 
Counsil rulings, } 

JUDGMENT, 

Sir Joas EpcE.— This is ар appeal from a 
decree, dated the 16%һ June 1914, of the 
High Court at Calcutta, which set aside a 
decree of the Subordinate Judge of Haziri- 
bagh, dated the 12th August 1910, and 
dismissed the suit, 


The suitin which this appeal was brought 
was commenced by Maharaja Sri Sri Ram 
Narayan on the 4th February 1909 for” 
khas possession of Monzih Salga-in Raj 
Ramgarh in Chota Nagpur and for mesne 
profits, Mouzah Salga had been granted as 
Jagir in 1852 to Kanai Singh by Maharaja 
Sambunath, ancestor of the plaintiff, who 
was the Zemindar, then possessed of the 
Mouzah. The original plaintiff has died and 
ihe appellant is his legal representative. 

The grant of the Jagir as translated is as 
follows:— 

“2rd Falgun Sudi, 1908 Sambat. 

“Pottah of agreement granted’ by order of 
His Highness Maharaja Sri Sri Sambu Nath 
Singh Babadur is as follows:— 


“The Jaigir of Salga, one village, in Per- 
gunnah Karanpura is granted to Kanai 
Singh, of which the Jumma is Co.’s Rs 300. 
Out of that, the Jandlord's 6-annas share is 
Rs. 112 8-0 from which a remission of Rs. 75 
is made, the balance -of landlord's share, 
Rs. 37 8 0, shall be paid by you year by year, 
You, with your descendants, will continue to 
enjoy thesame. The village is granted to. 
gether with trees, wells, tinils, fish. This 
is granted by His Highness-in the presence 
of Bakshi Joynandan Das, Bakshi Lachman 
Das, Mahta Bissambhar Das, Bakshi Bhawani 
Ram, Bakshi Bhawani Ram (sic) and Bakshi 
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The vernacular word in the grant which 
has* been translated as "descendants" is 
Putrapoutradi, which, dscording to the plaint- 
iff$ case, meant in the grant male 
deacendants in the male line. Kanai Singh 
died before suit, having had а son Sewbux, 
who predeceased him, and had died without 
issue, and one other son Bansi Lal, who 
survived him and died without issue before 
suit. The defendants are Ram Saran Lal, 
and his minor sons, and Shib Saran Lal 
and his minor sons. The defendants are not 
descended from Kanai Singh, the grantee, 
they are descended inthe male line from 
Pyary Lal, who was & brother of Kanai 
Singh. The plaintiff' case was that on the 
death of Bansi Lal without male issue 
surviving him, Mouzah Salga reverted to 
him, he being the legal representative of 
the grantor. The defendanta put forward 
two different cases in defence to the suit, 
the firat of which was thatthe Jagir had 
been originally granted to Raghu Singh, 
who “was the father of Фуагу Lal and 
Kanai Singh, and that as they are the 
male descendants in the male line of Raghu 
Singh the Mouzah had ‘not reverted and they 
are entitled to the possession of it under the 
grant alleged by them. The defendants 
failed to prove that the grant of the Jagir 
had been made to Raghu Singh, and not, 
as the fact was, to hisson Kanai Singh. 
It may be observed that in setting up 
that defence the defendants were obviously 
adopting the plaintiff’s construction of the 
vernacular word Patrapoutradi, according 
to which it meant in the grantof a Jaigir 
in Raj Ramgarh, male descendants in 
the male line. Having failed to prove that 
the original grant was made to their ancestor 
Raghu Singh, the defendants then contended 
that the grant to Kanai Singh .and his 
Putrapoutradi created an estate of inheritance 
which descended to them as collaterals. 

- The Subordinate Judge considered that a 
grant of a Jagir to а man and his 
Putrapoutradi was a grant to him and his 
lineal male descendants, and that in Chota 
Nagpur the term Putrapoutradi could not in 
a grantof a Jagir possibly include collateral 
or female heirs. A great deal of evidence, 
- doeumentary and oral, was before the Sub- 
ordinate Judge as to grants of Jaigirs which 
“had been made in Raj Ramgarh, and that 
evidence satisfied the Subordinate Judge 
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that all Jagirs granted in Raj Ramgarh 
were resumable on failure of male heirs in 
the male line of the original grantess. The 
Subordinate Judge in his judgment said: — 

“I have before stated that in 31 Calcutta, 
page 561 [Perkash Lal v. Hameshwar Nath 
Singh (2)]? ‘Alwal Jaigirs’ which is a term of 
much broader significance than 'Putrapotradi 
Jaigir’ were held to be resumable on proof 
of a custom that Jaigirs generally were 
resumable on failure of male issue. Also 
looking to ‘Hunter’ there cannot be any 
doubt that Jaigirs of all sorts, without any 
exception, were resumable. The language of 
the Sanad is ambiguous, the word ‘Putraput- 
radi! does not clearly mean an absolute 
estate of inheritance, and Jaigirs generally are 
proved, both by oralland documentary evidence, 
to be resumable. Noinstancesof ‘Putraputradi’ 
Jaigir pot being resumed and that females 
and collateral heirs are still holding them. 
It is for the defendants, therefore, to prove 
the exception in the ease of Jaigirs containing 
word 'Putputradi'. Nothing has been done 
in this connection, It is not established 
that Ramgarh Raj used to grant both two 
distinct sorts of Jaigirs--one resumable on 
failure of male issue, and another absolute 
estate of inheritance not resumable, with 
word 'Putputradi' containing in the Sanad. 
On the contrary, the evidence is that all 
Jaigirs, by whatever name called, condition 
or no condition attached, were primarily 
life-tenures and which by efflux of time 
became permanent and resumable and liable 
to resumption only on failure of male heirs 
of the original grantees, In the face of 
the strong documentary evidence of the 
custom alleged by tbe plaintiff, it is needless 
to comment at length on the oral evidence 
that was also given to prove custom. The 
Raja's old servants all deposed to the 
existence of the custom and they stated 
specific cases of theresumption of some 
Jaigir villages that were within their know- 
ledge and time, in addition to the cases 
to which the judgments filed relate. 


The case reported as Perkash Lal v. 
Rameshwar Nath Singh (2) ів also 
a oase of Chota Nagpur and is a much 
stronger case than the present, Thus 


the custom being fully established, all the 
ambiguity in the word 'Putputradi' is 
womoved and it must be taken £o mean lineal 
male descendants only.” 


|: . 
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The ease in 31 I. І. R., Calcutta, 561 to 
which the Subordinate Judge referred was 
that of Perkash Lal v. Rameshwar Nath Singh 
(2). In that oase a proprietor of a Chota 
Nagpur Raj ina deed of gift had granted 
to а Brahmin and his al aulat a Mouzah in 
Pergunnah Kanda, and it was held by the 
High Court at Caleutta that although the 
words al aulat etymologically include female 
as well as male descendants, yet according 
to a custom which was proved to have 
prevailed at the time of the grant, and subse- 
quently in that part of the country, the words 
al aulat must be interpreted to mean lineal 
male descendants only. The learned Judges 
who decided that case in the High Court 
at Caleutta in 1924 referred in their judg- 
ment to a ease in which the Deputy Com- 
missioner of Chota Nagpur had desided 
in 1845 that a grant to a man and his 
Patrapontradi did not convey an estate of 
inheritance, and that the grantor was entitled 
to resume the lands granted on the death 
without issue of the grantee. The reference 
in the Subordinate Judge’s judgment to 
“Hunter” was without doubt a reference 
to Sir William Hunter’s statistical account 
of the districts of Hazaribagh and Lohardaga, 
which was printed in 1877. When he wrote 
that account he was Mr. W. W. Hunter, 
Director.General in India of Statistics, and 
at pages 121 and 122 of that work he 
gave a historical account of Jagirs in 
Ramgarh. The Subordinate Judge gave to 
the plaintiff a decree for possession and 
for mesne profits to be subsequently as- 
certained. From that decree the defendants 
appealed to the High Court at Calcutta. 

The learned Judges of the High Court 
who heard the appeal as to the evidence 
said: “There is evidence which may be 
summarised by saying that it shows that 
Jagirs granted by the Raj were terminable 
on the death of male heirs, though there is 
no case to show that this was so when the 
words ‘Putradi Pontradi? were used.” 
They rightly held that the grant ofa Jagir 
without any words to show that it was 
not for life only would be a grant only for 
the life of the grantees, but they considered 
that the addition of Putrapoutradi extended 


the estate for life. They said: ‘The words 
literally translated are, as we understand, 
Putra—son, Poutr&—grandson, and Adi— 


ihe expression 


others, but 


7 
e 10 C. L. В. 849; 4 Sar. P. C. 
must, Id. Dec. (N. в.) 744, - 
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of course, be construed, in the first place, 
according to any construction that has been 
legally recognised.” € As the Board had 
desided in Ramlal Mookerjee v. Secretury 
of State for India (8) that the words Patra- 
poutradi Kame, which occurred in a devise in 
»' Bengali Will, though importing the male 
Sex in their primary signification, apply 
also to the female heir of a female 
where by law the estate would descend 
to such heirs, and were apt words for 
conferring an estate of inheritance upon 
either male or female, the learned Judges 
of the High Court considered that the term 
Putrapoutradi in this Jagir grant must be 
construed as conveying an estate of inherit- 
ance which would descend to oollaterals 
of the grantee. They also referred to 
another decision of the Board in Lalit Mohun 
Singh Roy v. Ohukkun Lal Roy (6), which also 
was a case of a devise ina Bengali Will, 
and they allowed the appeal and dismissed 
the suit. From that decree of the High 
Court this appead has been brought. ° 


There can be no doubt that a Jagir 
must be taken prima facie to be an estate 
only for life, although it may possibly be 
granted in such terms as to make it here- 
ditary. That was so decided by the Board 
in Gulabdas Jugjtvandas v. Oollector of Surat 
(1), which was an appeal from the High 
Court at Bombay. But the terms which: 
will make the grant of a Jagir a grant of 
an estate of inheritance must, if they are 
to be considered alone, -be terms which 
are not ambiguous, and must clearly show ` 
whether if was intended by the grantor that 
the right of inheritance should be general or 
should be confined toa particular class of heirs. 
In Dosiba v. Ishvardas Jugjivandas (7) there 
was no ambigvity in the terms of the grant. 
In that case the Governor of Bombay іп 
Council by a Sanad in English, which was 
not ambiguous, had granted to  Ardeser 
Bahadur “and his heirs for ever as Jaghir" 
four villages, and the Board held that 
“where there is а grant to a man and 
his heirs, and nothing to control the ordinary 
meaning of the wordr, the grantee takes 
an absolute interest.” In this case, now 


(8) ВІ. А. 46 at p. 62; 7 С. 304 at p. 310 (Р. C.) 
J. 


225; 5 Ind. Jur, 327; 3 
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befðre this Board, the term Putrapoutradi 
standing by itself, aud “without any evidence 
to? show whether in Raj Ramgarh collaterals 
or females succeeded to Jagirs, is ambiguous. 
But the evidence shows that in Raj Ram- 
garh those who have succeeded to Jagirs 
have been always malesin the male line of 
the grantee. _ 

The cases of Ramlal Mookerjee v. 
Secretary of State for India ((8) and Gulabdas 
Jugjivandas v. Collector of Surat (1) were 
not cases of grants of Jagirs; they were 
oases of the construction of vernacular 
words in devises in Bengali Wills, and it 
was obvious that the testators in employing 
terms which usually in Bengal were under- 
stood as apt to pass an estate of inheritance 
did employ them to pass such anestate. It 
may well be that ina grant of a Jagir in 
Bengal by a Bengali similar words in the 
grant would imply that an estate of inherit- 
ance had been granted to the grantee if there 
was hothing to show a contrary intention. 
But there is nothing here to prove or even 
to suggest that the term Putrapoutradi has 
ever been understood in Chota Nagpur or in 
Raj Ramgarh as including heirs collateral, 
and there is no evidence that any one of 
the many Jagirs which have been granted 
in Raj Ramgarh has ever descended to & 
collateral heir of the grantee. So much 
impressed was, the Subordinate Judge by 
evidence, documentary and oral, that he came 
to the conclusion that there is a custom in 
Raj Ramgarh that Jagirs are resumable 
ona failure of heirs male in the male line 
of the grantee. 

In their Lordships’ opinion tha Subordi- 
nate Judge was justified in making the 
decree which he made in this oase, and it 
should not have been sebaside. They will 
accordingly humbly advise His Majesty that 
the decree of the High Court should be set 
aside with costs, and that the decree of the 
Subordicate Judge should be restored. The 
respondents must pay the costs of this appeal. 

Decree set aside. 

Solicitor for the Appellants.— The Solicitor, 
India Office, 

Solicitors for the Respondents.— Messrs, 
T. L, Wilson & Oo, 
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CALCUTTA HIGH COURT. 
Огт, Rowe No. 513 or 1917. 
January 27, 1919. 
Present: —Justice Sir Edward Fletcher, Kr, 
and Mr. Justice Walmsley. 
AJIUDDIN AHAMED .—P&TITIONER 
Versus 
L. KHODA BUX KHONDKAR anp 
OTHERS— OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), О. XXI, v. 99 
— Execution of decree—Sale, application to set aside— 
Auction-purchaser, whether necessary party —Purchaser 
not made party till after expiry of limitation, effect 
of. 

Under the present Code of Civil Procedure, the 
auction-purchaser is a necessary party to a pro- 
ceeding for setting aside an auction sale. There- 
fore,a Court has no jurisdiction to hear an appli- 
cation for setting aside a sale under Order XXI, 
rule 90, Civil Procedure Code, to which one of the 
auction-purchasers is not added as a party until 
after the expiry of the period fixed by law for making 
him а party. Гр. 6, col. z,] 

Rale against the order of the District 
Judge, Rangpur. 

FACTS appear from the judgment, 

Baba Surendra Ohandra Sen, for the Peti- 
tioner.—The petitioner in this oase is one 
of the auction-purchasers. He purchased 
the property at an execution sale. The 
judgment-debtors, whose property was sold 
and purchased by the petitioner, applied in 
the lower Court to have the aforesaid sale 
set aside and in that application they 
made one of the purchasers a party, and 
not the other. The other purchaser was 
also made a party but that was done mueh 
later after the period of limitation had 
expired. I contend that both the anetion- 
purchasers were necessary parties to the 
proceeding and the proceeding was not 
maintainable in the absence of one of the 
purchasers. Under the old Code of Civil 
Prosedure the position was quite different, 
which has been considerably altered by 
the provisions in the new Code of Civil 
Procedure. I refer to the proviso to Order 
XXI, rule 92, sub-rule (2), which distinatly 
lays down that the auction-purchaser must 
be а party to the application for setting 
aside the sale. 


Babu Girija Prasunna Sanyal for Babu 
Atul Chandra Gupta, for the Opposite 
Party.—The Rule ought to be discharged, 
fpr both the auction-purchasers were not 
necessary parties: There is distinct authori- 
ty for what I submit. The -cases. of 
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Surendra Mohini Debi v. — Loharam Chatto- 
padhya (1) and Menajuddi Biswas v. 
Тост, Mondal (2) are elearly in my favour, 
where it was held that the auction-pur- 
chaser was not & necessary party to a 
proceeding for setting aside a sale. I 
further refer to section 811 of the old 
Code of 1882. 
Babu Surendra Ohandra Sen replied. 


JUDGMENT.—This Rule was obtained by 
one of the auction-purehasers who purchased 
the property of the-judgment-debtor at a sale in 
execution, calling upon the opposite party, the 
judgment-debtor, to show cause why the judg- 
ment and order should not be set aside. The 

facts are perfectly simple. Certain property 
of the judgment-debtor was offered for sale 
and was purchased by two persons. The sale 
took place on the 5th May 1916. On the 
4th October 1917 the judgment-debtor made 
an application under the provisions of Order 
XXI, rule $0, to have the sale set aside. 
To that application he only made one of the 
auction-purchasers a party. On the 8th 
Ostober 1917, tbe other auction-purchaser 
was added asa party. It is common ground 
that that was beyond the time fixed by the 
Indian Limitation Act for making the other 
austion-purchaser a party. The question 
that we have now to decide is whether both 
the auction- purchasers were necessary parties 
to the application. It is said that they 
were not and reliance was placed upon в 
decision of this Court under section 311 of 
the earlier Code of Civil Procedure (Ast 
XIV of 1882) to show that it was not 
necessary to have either of the auction-pur- 
chasers as а party to the application. The 
decision relied upon is the case of Surendra 
Mohini Debi v. Loharam Chattopadhya (1). 
It will be noticed that in another case 
reported in the same volume,* namely, the 
ease of Menajuddd Biswas v. Тоат Mandal (2), 
it was held that theauction-purchaser was not 
a necessary party to & proceeding for setting 
aside a sale, and there the Court relied 
upon another decision, namely, the desision in 
the case of Bibi Sharofan v. Mahomed 
Habibuddin (8), which was ап express 

(1) 14 Ind. Cas, 67; 89 C. 687; 16 C. W. N. 570. 

(2) 16 Ind. Cas. 176; 39 О. 81. 

(3) 10 Ind, Cas. 148; 13 C. L. J. 535; 15 C. W. N. 
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authority to that effect. However, we*are 
not now considering this case under the 
Code of 1882 but under the present Code 
of Civil Procedure. It is quite olear 
that under the precept Code the auction- 
purchaser is a necessary party. It is only 
necessary to refer to the proviso to Order 
XXI, rule $2, sub-rule (2), to show that it is 
quite clear that the auction-purébaser 
must be a party to the application. That 
being so, the Judge had no jurisdiction to 
hear the case, one of the auction purchasers 
not being a party and not being added 
until after the expiration of the period 
fixed by Jaw for making the anction-pur- 
chaser a party. Therefore, we make the 
Rule absolute and set aside the judgment 
and the order passed by the learned Dis- 
triot Judge and order that the opposite 
party must pay the costs of this Rule, which 
we assess at one gold mohur, 


А Rule made absolute, $ 





PUNJAB CHIEF COURT. 
Seconp Суп, APPEAL No. 1259 cr 1915, 
February 6, 1919. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
HARNAM SINGH-— PiarNTIFF— 
APPELLAMNTI 
versus 


KISHEN CHAND AXD ANOTHER— DEFENDANTS 
— Responprats, 

Limitation Act (IX of 1908), Sch. I, Arts. 11, 120, 
applicability of—Suit for declaration that certain 
property is liable to attachment and sale in execution 
of decree—Limitation. r3 

Plaintiff attached a certain house in execution 
of his decree against defendant, judgment-debtor, 
whose brother preferred objections on the ground 
that he was the sole owner of the property as the 
judgment-debtor had relinquished his interest in 
it by a deed of release. The objection having 
been allowed, plaintiff sued fora declaration that 
the house was liable to attachment and sale in 
execution of his decree: 

Held, that the suit was governed by Article 11 of 
the Limitation Act and having been brought within 
one year from the date of the order passed by the 
Court of execution, was not barred by time. [p. 7, 
col. 1.] 

Article 120 comes into operation only when no 
other Article is applicable to a suit. [p. 7, col. z] 
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A person cannot simply by inyoking Article 11 
of Schedule I of the Limi@ition Act get over the 
law eof limitation, if his title to the property has 
by lapse of time been extinguished. A suit, though 
brought within the period allowed by Article 1], 

` may yet be barred by same other provision of the 
Limitation Act and may consequently fail on that 
ground. [p. 7, cols. 1 & 2.] 


Second appeal from the decree of the 
District Judge, Lahore, dated the 30th 
January 1915, affirming that of the Subor- 
dinate Judge, First Class, Lahore, dated the 
28th February 1912, dismissing the claim. 

Mr. Santanam, forthe Appellant. 

Bakhshi Tek Ohand and Lala Mehr Ohand 
Mahajan, for the Respondents. 


JUDGMENT,—In execution of а decree 
obtained by the plaintiff Harnam Singh 
against Kishen Chand, on the strength: of 
a mortgage-deed executed by the latter 
їп favour of the former on the 
27th Мау 1897, the deoree-holder attached 
the house in dispute. To this attachment 
Kisheh Chand’s brother Wesdeo preferred 
objections on the ground that the judg. 

` ment-debtor had, by a deed of release, 
dated the 3rd of April 1896, relinquished 
his* interest in the property, and that the 
objector was consequently the sole owner 
thereof. The Court of execution allowed 
the objections, with the result that the 
desree-holder brought the present action 
for the usual declaration that the house 
was liable to attachment and sale in exeou- 
tion of his dearee. 

Now, the D 'striot Judge, while decid- 
ing the oase on the merits in favour of 
the plaintiff, has dismissed it on the sole 
ground that it is barred by limitation 
under Article 120, because the plaintiff 
game to know of the deed of release in 
1897 or 1898 and did not institute a suit 
within six years, as prescribed by that 
Article, to have it declared invalid. In 
this conclusion we are unable to sonour. 
It is patent that Article 120 comes into 
operation only when no other. Artiele is 
applicable to a suit. There can b3 no 
doubt that Article 11 prescribes the rule 
of limitation for an action of this kind, 
and the present suit was undoubtedly 
brought within one year from the date of 
the order pissed by the Court of execution. 

We fully resognise the principle that a 
person cannot, simply by invoking Artisle п, 
gst over the law of limitation, if his title 
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io the property has by lapse of time been 
extinguished. А suit, thongh brought within 
the period allowed by Article 11, may yet 
be barred by some other provision of the 
Limitation Act and may consequently fail 
on that ground; but no such bar has been 
established by the defendant. It is to ba 
observed that the farkhat relied upon by 
the defendant had never been put forward, 
prior to 1910, as an impediment in the way 
of the plaintiff, and, the mere fact that as a 
witness in a ease brought by опе Maya 
Das the plaintiff became aware of the 
existence of the document did not render 
it obligatory upon him to sue for а declara- 
tion that it should not affect him prejudisi- 
ally, more especially when we remember 
that in that very suit the transaction was 
declared to be fictitious. On the finding of 
the District Judge it appsars that the 
release was а mere’ paper transaction, and 
that the plaintiff instituted the suit within 
one year from the date when it was sought 
to be used as an obstacle in his way, 

Accordingly we hold that the law of limita- 
tion does not furnish any bar to the 
plaintiff’s suit, which must be decreed upon 
the findings recorded in his favour by the 
District Judge on all other issues. The 
learned Pleader for the defendant Wasdeo 
has attempted to impeach the findings 
adverse to his client, bat he bas not succeed- 
ed in establishing any ground which would 
ba a good ground for а  sesond 8023al, 
On the question of the possession of the 
property the learned Judge holds that he 
was “not at all satisfied that Kishen Chand 
ever really left the house;" and further it 
was the defendant Wasdeo who relied upon 
his adverse possession, which he has wholly 
failed to prove. 

It is contended that the honse belonged 
to a joint Hindu family, and that Kishen 
Chand being a member of that family 
could not validly alienate his undivided 
share in the joint property. A simple 
answer to this contention is that no such 
plea was ever put forward by the dafend- 
ant and consequently no issue was framed 
on the subjast. Nor was the claim to 
attach the entire house resisted on the 
ground that, apart from the title derived 
from the farkhati, Wasde» was,” at any rate, 
‘entitled to a half shgre therein; and that 
the plaintiff could attach only the moiety 
e 
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belonging to his judgment-debtor. It ap- 
pears that the house in dispute is a part 

. of a large house, and that it was regard- 
ed as the property of Kishen Chand; the 
remaining portion of the large house ap. 
parently bslonging to Wasdeo. The fasts 
in connection with the matter are obscure 
and we are unable to express any final opini- 
on thereon. 


We accordingly acsept the appeal with 


costs throughout. 
Appeal accepted. 





PATNA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 976 
f or 1917. 

February 10, 1919. 
Present:—Mr. Justice Atkinson and Mr. 
Justico Manuk. 

GANGA SINGH, Minor, TAROCG 1 HIS 
Moraer, Musammat DASO KUER— 
DEFENDANT— APPELLANT 
verius 
Tus CHAIRMAN or тпе DISTRICT 
BOARD, PATNA— PLAINTIFK AND TWO 
oTHERS—Derenpants Nos, 2 AND 3— 
ResPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1886), ss. 21, 
182—Ocowpancy rights, acquisition of—Settled raiyat 
acquiring land for homestead, position of—Landlord 
and tenant— Notice to quit, length of —Principle appli- 
cable. 

Sections 21 and 182 of the Bengal Tenancy Act 
should be given a wide and very liberal construc- 
tion. If a settled raiyat of lands in a village 
acquires other land as a raiyat, apart from the 
lands of which he із а settled raiyat, for the 
purpose of creating a homestead thereon, then 
under the joint operation of sections 21 and 182 
of the Bengal Tenancy Act he acquires occupancy 
rights in such lands, even though the lands so 
acquired for the purpose of a homestead be not 
held under the same landlord as thelandsin respect of 
which such tenant isa settled raiyat. [р. 10, col. 1.] 

Where no specified term is fixed for the service 
of a notice to quit, the principles of English Law 
apply and at least a six months’ notice must be 
given to determine a tenancy where the contract 
between the parties is a contract based upon a 
yearly tenure ab a yearly rent. [p. 11, col. 1.] 

Appéal from а decision of the Subordi. 
nate Judge, Patna, dated the 13th July 1917. 

Mr. A. К. Ray, for the Appellant. 

Mr. Kulwant Sahay, for the Respondents. 


JUDGMENT.—This second appeal somes 
before us from the decision of the Seoord 
Subordinate Judge of, Patna, dated the 13th е 
July 1917, The suit was instituted by 
$ е 


the Chairman of the District Boafd of 
Patna against the® defendant, who is a 
minor, to recover possession of three kRatas 
two dhurs of land situated in the 
Mouzah Nohta, on the, Futwa Road. 

It would appear that the defendant's 
father obtained from the District Board 
two plots of land in the Mauza of Nohta 
for the purpose of a homestead and erect- 
ing thereon a dwelling house. The first 
plot containing one khata 2 dhurs was leas- 
ed by the District Board to Pharangi 
Singh, father of the defendant No. 1, under 
an indenture of lease, dated the 9th No- 
vember 1896; the rent reserved was Rs. 1-2-0 
per annum; and the rent so reserved was to 
be paid annually on the 318 of March in 
each year. The second parcel of land 
containing 2 khatas was demised to Pharangi 
Singh by the District Board under an in- 
denture of lease, dated the 27th January 
1898, the rent reserved being Rs. 1-8-0 - 
per annum; the reserved rent was payable 
annually on the 3lst March іп each year. 
The aforesaid leases contained no stipula.” 
tion with regard to the time of the dura. 
tion of the demise. The leases merely em- 
bodied a term providing that upon notice 
being given by the District Engineer on 
behalf of the District Board, the lessee or 
his representative for the time being would 
vacate’ possession of the demised premises 
and hand over possession of the same to 
the District Board; but the period: of time 
with respect to the term of the notice re- 
quired to be given for the termination of 
the respective leases was not specified, 

It is not denied that Pharangi Singh, the 
father of the defendant, did in fact build a 
pucca house upon the three khatas two 
dhurs of land demised by the above-men- 
tioned leases at considerable cost, and that 
these premises in fact constituted his home- 
stead. It is sought now in this suit to re- ` 
gover possession of the demised ргешівеғ; 
and to compel the defendant at his own 
oost to remove tke pacca bouse erected 
t) eon. The terms of the respective leases 
are somewhat unusual; and apparently harsh 
in their provisions. 

On the l5th June 1914, notice to quit 
was served by the District Engineer on be- 
half of the plaintiffs upon the defendant 
No. 1, requiring him to vacate pessession sÊ 
demised premises within one month from the, 
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datb of the serving of notice. It is alleged 
that on the 14th July®1914, the mother of 
thb defendant applied to the District Board 
to allow her sonand herself to remain in 
possession of the demised premises during 
the rainy season of the year 1914, This 
request, it is alleged, the District Board 
agreed to; and on the Ist February 1915 the 
District Engineer on behalf of the plaintiff 
applied by letter to the defendant requiring 
him to vacate the premises forthwith; but 
no fresh notice to quit in accordance with 
the provisions of both leases was served 
on the lst February 1915 or at any time 
subsequent to the 14th July 1914, when the 
Board consented to allow the defendant 
and his mother to remainon in possession. 
The defendant failed to deliver possession 
in accordance with the terms of the request 
contained in the aforesaid letter of the 
District Engineer, whereupon the plaintiffs 
instituted this suit on the 6th of April 1916. 

The learned Munsif dismissed the suit, 
holding that no notice to quit had been 
served upon the defendant in accordance 
with the requirements of the lease; and 
that accordingly no demand had been made 
to justify the plaintiffs’ claim to recover 
possession of the-demised premises in a suit 
framed for ejectment. 

On first appeal to the Second Subordinate 
Judge of Patna, the learned Subordinate 
Judge reversed the decision of the Munsif 
and held that the suit was maintainable; 
that the notice required by the leases to 
be served had been served; and that the 
plaintiffs were entitled to possession of the 
demised premises; and accordingly he gave 
a decree in accordance with the terms of 
the plaintiffs’ claim. 

From the decision of the learned Subordi- 
nate Judge this second appeal has been 
preferred to this Court. 

For the purpose of resisting the plaint- 
iff claim in this suit Mr. Ray on behalf 
of the defendant has urged four separate 
contentions; and they may be summarised 
as Follows:— 

(1) Thatthe defendant by virtue of seo- 
tion 182 of the Bengal Tenancy Act has, 
acquired occupa«cy rights in the two plots 
of land demised by the respective leases of 


virtue of the proceedings in this suit, not- 
withstanding the provisions expressly con- 
tained in the aforesaid leases. 

(2) That the notice in faot served by 
the District Engineer on behalf of the 
plaintiffs on the 15th of June 1914, de. 
manding that the defendant should vacate 
&nd surrender possession of the demised 
premises within a month therefrom, was a 
notice which was invalid in point cf law; 
the tenancy being in the nature of a yearly 
tenancy; subject to the payment of an yearly 
rent. 

(3) Mr. Ray contends that upon the 
evidence the learned Judge was wrong in 


holding that ‘there was ‘good and real 
service” of the notice to quit, and 
(4) it is contended that there was по 


reply given tothe notice served; nor was 
апу requestmade by the mother of the 
defendant for permission to remain in ocou- 
pation of the demised premises during the 
rains of 1914, as alleged by the plaintiffs, 
and that consequently the notice to quit, 
if seryed, wa3 in law waived. 

Оп the four arguments addressed to us 
the first two involve questions of pure 
law; and if either of these first two argu- 
ments be well-founded, then it becomes 
immaterial to consider the mixed questions 
of Jaw and fact involved in the 3rd and 


4th arguments put forward by Mr. Ray on 
behalf of the defendant. . 
Before dealing with the first argument 


presented for our consideration, it is right 
to mention a matter that is not in dispute 
that the defendant (and his father before 
him) were settled ryots in respect of other 
lands in the village of Nohta, apart and 
distinct from the lands in suit. This fact 
is not really in controversy; nor do ve 
see how it well could be, having regard 
to the documents in tbe case which olearly 
show that at the time tbe premises in suit 
were demised the defendant’s father was 
in possession of other lands in the village of 
Nohta as в туо; and that the lands which 
formed the subject-matter of the demise were 
merely acquired for the purpose of creating 
a homestead adjoining the ryote lands of 
which the defendant’s father at the time 
was the possessor; and which туой; lands 


November 1896 and June 1892; and that were held under a different Jandlord to the 


„consequently he is, not, liable under thess 
girgumstances to be ejested therefrom by. 


lands in snit. "Therefore, it is contended 
that inasmuch as the plaintiff.is 9 -settled 
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raiyat of other lands within the village of 
Nohta, the demised premises, being merely 
homestead lands, are, in the absence of 
local custom and usage to the contrary, 
controlled as to their tenure, rights and 
incidents by the provisions of the Bengal 
Tenancy Act; and that the defendant by 
virtue of the conjoint effect of sestions 21 
and 182 has acquired occupancy rights 
therein. . ў 

This point was taken in both the lower 
Courts, but it does not seem to have re- 
osived the consideration which it deserved; 
and it 1s hard to follow the reasoning 
of the learned Munsif and the learned Sub. 
ordinate Judge in dismissing this argument 
as unworthy of consideration, 

Section 21 of the Bengal Tenancy Act 
provides "that eyery person who is a settled 
raiyat of a village within the meaning of the 
foregoing section shall have a right of 
oceupanoy in all land for the time being held 
by him as a ratyat in that village.” And 
section 182 provides that “when a raiyat holds 
hia homestead otherwise than as part of 
his holding as a rayat, the incidents of bis 
tenancy of the homested shall be regalated 
by local eustom or usage, and subject to 
local custom or usage, by the provisions of 
this Act applicable to land held by a raiġat.” 
Beyond all controversy the defendant, and 
his predeeessor-in title held the demised 
premises as туо and apart from the other 
lands ір the same village in respect of which 
they were settled ryots, 

The uniform current of authority in the 
High Court of Calcutta from the year 
1893 down to 1915, and up to the present 
time, has been in favour of giving sections 
91 and 182 of the Bengal Tenancy Acta 
wide and very liberal construstion; and from 
the positive judicial desisions which have 
been pronounced, during the period mention. 
ed, a clear rule of law is deducible, which 
decides that if a settled raiyat of lands ina 
village acquires other land as а туо, 
apart from the lands of which he is a 
settled таѓуаі, for the purpose of creating 
a homestead thereon, then he acquires oo- 
cupancy rights in such lands even though 
the lands so acquired for the purpose of a 
homestead be not held under the same 
landlord as the lands in respeot of which 
such tenant is a settled raiyat, Indeed in two 


Ohakravartt v. Setkh Anu (1) and Harshar 
Ohattopadhyaya v. @inu ‘Bera (2), the 
High Oourt of Caleutt& have gone so Mr 
as to lay down that if a raiyat isa settled 
ratyat of one village under one landlord, and 
he acquires lands for the purpose of a home- 
stead under a different landlord in a 
different village, that nevertheless by the 
operation of sections 21 and 182 of the 
Bengal Tenansy Act he has occupanoy rights 
in the lands so asquired by him for the 
purposes of a homestead. This decision is 
very far-reaching and may under suitable 
conditions require farther judicial considera- 
tion in this provinoe. 


The authorities cited in support of the 
argument addressed to us on behalf of the 
defendant are reported as Kripa Nath 
Ohakravarti v. Setkh Anu (1), Golam 
Mowla v. Abdool Sowar Mondul (3), Harihar 
Ohatlopadhyaya v. Dinu Bera (2), Bhikari- 
ram Bhagat v. Maharaj Bahadur Singh (4), 
Iswar Chandra Dey v. Murari Lil Dutt * (5), 
Dina Nath Nag v. Sashi Mohan Dey Tarafdar 
(6). In the case reported as ,Bhikarwam 
Bhagat v. Maharaj Bahadur Singh (4) the 
current of all the prior decisions is carefully 
reviewed in the judgment of the learned ' 
Judges that desided that ease, and there is littla 
room for doubt that the law is now perfectly 
well settled and that by the cursus curi 
of judicial authority, laid down by ‘the 
Caloutta High Court, we in this Court feel 
ourselves bound in oases where the facts 
are in part materia with such courrent of 
authority, and more especially so in inter- 
preting and construing an Alat sush as the 
Bengal Tenancy Aot which applies to Bengal 
as well as to the Provinoe of Behar, and 


formerly within the jurisdiction of the 
Caleutta High Court. Therefore, in our 
opinion, on the undisputed facts of this 


ease notwithstanding the express terms and 
provisions of the respsetive leases of the 
9th November 1896 and the 27th June 1898, 
the defendant has acquired in law, under 
the joint operations of sections 21 and 182 


(1) 4C. L. 7. 332; 10 C. W. N. 941. 

(2) 10 Ind. Cas. 189; 14 0. L. J. 170; 16 C. W. N. 
586. 

(3) 9 Ind. Cas, 922; 18 О. L. J. 255. 

(4) 34 Ind. Cas. 152; 25 О, L. J. 857; 43 C. 195. 

(5) 41 Ind. Cas. 472; 26 О, L J. 83, 

*(6) 81 Ind. Cas. 16; 200. W. N. 550; 220. L. J. 


cases, vit, the oases reported as Kripa Nath 219. 
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. of the Bengal Tenancy Act, occupancy 
rights in the 3 kattas 2@hurs of land demised 
and? which were acquired for the purposes 
of a homestead in the village of Nohta on 
the Fatwa Road, and that consequently he 
cannot be ejected therefrom under the 
provisions contained in either of the leases 
aforesaid. In so faras the learned Munsif 
and the Subordinate Judgemay have thought 
that the express provisions of the leases 
overrode the respective sections of the 
Bengal Tenancy Act referred to, they were 
in error; because in our opinion the provi- 
sions of the leases were and are rendered 


nugatory and void by virtue of section 178, . 


sub-section 3, clause A of that Act, and no 
other conclusion is possible, founded on the 
ratio decidend: of the cases already sited, 
and in which this principle is clearly re- 
cognized, With regard to the argument as 
to the validity in point of law of the 
notice to quit, speaking for myself, I am 
of opinion that the argumént addressed to 
us on behalf of the defendant is well 
founded. The tenaney or interest created 
by the leases, whatever it may have been, 
was ina sense at least в yearly one, to 
enure year by year until notice of quit 
was served determining the tenancy the 
rent that was payable, was payable yearly; and 
the contract made between the parties clearly 
contemplated a yearly liability fcr the 
discharge of the rent payable and to become 
due under the leases respeotively. 
` In such oases the High Courts of India 
have held that the principles of English 
Law apply where no specified term is fixed 
for the servise of a notice to quit: and that 
inasmuch as the English Law, founded upon 
the good sense of the Common Law, requires 
that where no time is specified within which a 
notice to quit must be served, the law implies 
that at least a six months’ notice must be 
given to determine a tenancy where the 
contract between the parties is a contract 
based upon a yearly tenure ata yearly rent. 
In the present case, therefore, the notice to 
be a valid notice should have been served 
“upon the defendant requiring him to deliver 
up possession of the demised premises within 
six months from the date of service of such 
notice. A month’s notice was in fact admit- 
tedly only given; and in our opinion this 
notice was insufficient in law to operate 
às a due and proper demand of possegsion 
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to determine the interest of the lessees 
in the demised premises under the terms 
of the above-mentioned respeotive leases. 
The authorities in support of this contention 
are numerous and the law із well settled; 
and we apply the principles of English 
Law to the fasts of the present oase. The 
oases cited will be found reported ag 
Kishori Mohun Roy Chowdhry v. Nund Kumar 
Ghosal (7), Ismail Khan Mahomed v. Jaigun 
Bibi (8), Hemangint Ohowdhrani v. Srigobinda 
Ohowdhury (9). 


Having desided these two points in favour 
of tha defendant, it becomes unnecessary to 
esusider the other two arguments presented 
бо us on his bahalf. 


We consequently are of opinion that the 
desision of the lower Appellate Court was 
wrong in law and thst the decree of the 
learned Subordinate Judge must be set aside 
and the decree of the Maunsif dismissing 
the suié be restored for different reasons, 
The plaintiff will pay to the defendants 
their costs in all Courts, 


Appeal allowed, 


(7) 21 C. 720; 12 Ind. Dac. (N. з.) 1149, 
(8) £7 0.570; 4 C. W, N. 210; 14 Ind. Dec, (x. s.) 
374. 

(8) 29 C. 208; 6 О. W. N. 62. 





PUNJAB CHIEF COURT. 
Ѕесәмр Отт, APegAL No. 12183 or 1918. 
January 30, 1919, 
Present; — Mr, Justice Soott-Smith. 
АТА ALI KHAN AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus 

KALA AND oTHERS—Derenpants— 
RESPONDENTS. 

Custom—Succession—Abadi, house in—Non-pro- 
prietor in possession— Near collateral, whether entitled 
to succeed, 

On the death of a non-proprietor in possession. 
of a house in the village abadi, a near collateral 
of the deceased is entitled to succeed to the 
house as against the proprietors. [p. 12, col. 2,] 

Where, therefore, plaintiff, a proprietor, sued for 
Possession of a house in the abadi which belonged 
to one Е., вп occupancy tenant who died without 
any lineal descendant: : 
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Held, that the defendant, a first cousin of the 

deceased, was entitled to succeed to the house. [р. 12, 
ec v. Pir Bakhsh, 9 Ind. Cas. 735; 33 Р. L. R. 
1911; 34 P. W. R. 1911, followed. 
. Second appeal from the decree of the 
District Judge, Attock, at Campbellpora, 
dated the 4th May 1918, reversing that 
of the Munsif, 3rd Class, Fatehganj, Dia- 
trict Attock, dated the 29th March 1917, 
decresing the claim with costs. 

: Mr. B. A. Oooper, for the Appellants. 
` Syed Mohsin Shah, for the Respond- 
ents. 

JUDGMENT.—In the case out of which 
the present sesond appsal arises, the plaint- 
iff sued for possession of a house in 
the abadi which belonged to Raushan de- 
ceased, who held the land under him аз 
anoceupancy tenant and who died without 
any lineal descendant. The first Court held 
that in accordance with Article 238.a, 
Rattigan's Digest, only the direst male de- 
scendants are entitled to succeed to a house 
of a non- proprietor, and that, therefore, Kala, 
defendant, the first cousin of the deceased 
Raushan, was not entitled to succeed, the 
common ancestor Murid not baing proved 
to have occupied the house. The lower 
Appellate Court also found that it was not 
shown that the house wss built by Murid, 
the common ancestor of Kala and Raushan, 
but.i& was of opinion that as Raushan’s 
father occupied the house and as a first 
eousin was not & remote collateral and as 
it is very probable that the house was 
owned by Murid, a decree should not have 
been given to the plaintiff. If, therefore, 
dismissed the plaintiff’s suit, 


In second appeal by the plaintiff Article 
238-a of Rattigan’s Digest is . again relied 
upon. Now what that Article says is that 
direst male descendants will sucseed to a 
non-proprietor’s rightsin a house occupied 
by him atthe time of his death but not 
remote collaterals. It does not, however, 
say that near collaterals will not succeed. 
Certain authorities are quoted under this 
Article and these were considered by’ John- 
stone, J., in the case reported as Kalu v. Pir 
Bakhsh (1). The learned Judge in that case 
was of opinion thatthe rulings had gone a 
little further thanthe rule recorded by the 

* e 
` (1) 9 Ind, Cas. 785; 33 P. I. В, 1911; 84 P. W. Е. 
1911, . А 
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author of the Digest. He says: “It Seems 
to me quite clear tfat the Judges who de- 
livered those judgments intended to fold 
that in such а case as tha present near ool- 
laterals would succeed to the occupation of 
houses.” He further stated that in Wali 
Muhammad Khan v. Musammat Surjt (9) the 
dispute was between a nephew and the pro- | 
prietor of the village and the dispute was 
desided in the nephew’s favour. In that 
case the learned Judge held that where a 
non proprietor in possession of a house in 
the village abadi dies, his near collaterals 
are entitled to possession as against the 


proprietors. This view was followed in a 
subsequent ase reported аз Kala v. 
Hasham (3). 


Mr. Cooper is unable to cite any authority 
wherein it was laid down that à near ool. 
lateral cannot succeed toa house left by a 
non-proprietor in a village. 

I am, therefore, of opinion that tbe deoision 
of the lower Appellate Court in this daso is 
perfectly correct. Kala, as the first cousin 
of the deceased non proprietor, isa very 
near collateral of his, and in the absence. of 
proof of any custom to the contrary, I hold 
that he is entitled to succeed. The appeal, 
therefore, fails and is dismissed with costs. 

Appeal dismissed, 


(2) 76 Р. В. 1888, 
(8) 36 Ind. Cas. 291; 63 P. W. R. 1916; 127 P.L. 
R. 1916. 


CALCUTTA H!GH COURT, 
APPEAL FROM ApPPELLATF Decrees No. 1515 
or 1916, 
January 22, 1919, 
Present:—Mr. Justice Greaves and 
Mr. Justice Panton. 
ARJAD ALLI—Devenpant No, 1— 
APPELLANT 
versus 
Sheikh HABIB AND OrBER3— PLAINTIFFS — 
RESPONDENTS. Я 
Construction of | document—BSale or mortgage — 
"Mortgage by way of conditional sale—Intention of 
parties, з Ду 
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ARJAD ALI 0, HABIB. 


Certain lands were transferred by a document 
purporting to be a deed of sale, which stated 
that “the vendor divested himself of his maliki 
right in the property an® that the purchasers 
dow® to their children would have the right and 
power to make sale and gift of thelands. On the 
same date the same parties executed another doou- 
ment, whereby it was agreed that if the vendor 
or his successor paid the entire amount of the 
purchase consideration within two years from the 
date of the deed, the purchasers would re-transfer 
the premises. The vendor continued in possession 
- on payment of renb to the purchasers under & 
kabuliyat executed by him: 

Held, that пропа true construction of the docu- 
ments and having regard to the surrounding cir- 
cumstances the transaction was not merely a con- 
ditional sale, but a mortgage by way of condi- 
tional sale. 


Appeal against the decree of the Addi- 
tional District Judge, Sylhet, dated the 
15th of May 1916, affirming that of the 
Munsif, Additional Court at Karimgunge, 
dated the 12th of June 1915. 

Babu Panna Lat Chatterjee for Babu Man- 
motho Nath Mukerjes, for the Appellant. 

Babas Sarat Chandra Basak and Hemendra 
Kumar Das, for the Respondente. 

JUDGMENT.—This is an appeal by the 
first defendant against the desision of the 
Additional Judge of Sylhet, dated the 15th 
of May 1916, affirming а decision of the 


Additional Munsif of Karimgunge, dated 
the 12th June 1915. 
The ease turns upon two documents 


which will be found at pages 17 and 19 
of the paper-book. By the first of these 
documents Exhibit A, which is dated the 
Ist Chaitra 1305, one Sheikh Makbul trans- 
ferred to Arjad Ali, the appellant before 
us, and to one Mobarak Ali the land com- 
prised in the document. The document 
states that the  verdor divests himself of 
his maliki right in the property and that 
the purchasers down to their children have 
the right and power to make sale and 
gift. There is no doubt that this doou- 
ment upon the face of itis an absolute 
sale. On the same date the same parties 
entered into another document, whereby 
it was agreed that if Makbul or his suc- 
cessor paid the entire amount of the 
purchase consideration of Rs. 134.12 
within two years from the date of the 
deed, the purchasers Arjad Ali and Mobarak 


Ali would ra-transfer the premises to Sheikh : 


Makbul. Both the lower Courts have held 
that upon the surrounding circumstances and 
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upon the construction of those documents 
the transaction amounts to a mortgage by 
way of conditional sale. The Munsif has 
found that tke stamp paper upon which 
these documents were written was purchas- 
ed by Makbul. Не has found that the pos- 
session of the premises remained with Makbul. 
It is true that by virtue of the kabuliyat he 
had to pay rent which both Courts, we think, 
quite rightly take to be not merely rent 
but a device by Muhammadans to get over 
the difficulty with regard to the payment 
of interest. 

Under these circumstances we think that 
the decisions of both the lower Courts 
were correct and that upon a true coon- 
struction of these documents and having 
regard to the surrounding circumstances, 
the transaction was not merely a sondi- 
tional sale but a mortgage by way of con. 
ditional sale. : 

The learned Vakil for the appellant re- 
ferred us to the саве of Kinuram Mondol 
v. Nitye Ohand Sirdar (1) as authority for 
the proposition that as the right to 
re-purchase was not exercised within the 
two years named in the Ekrarnamah, the 
documents should be taken to be a sondi- 
tional sale whereby upon failure to pay 
the amount named within two years, the 
title of the appellant and his co-purchaser 
became absolute. But it appears from a 
perusal of the report at page 403 that the 
purchaser in that oase was let into imme- 
diate possession, that he received rents, 
that there was no provision as to the 
payment of any interest and that the pur- 
chaser paid the expenses of preparing the 
deeds of conveyance. Those are fasts which 


-are foreign to the case before us, and for 


the reasons already stated we think that 
the decision of both the lower Courts was 
correc) and this appeal must fail. It is 
accordingly dismissed with costs, 

Appeal dismissed, 


(1) 11 C. W. N. 400; 6 C. L. J, 298, 


e KULASEKARA NAIOKER Y. JAGADAMBAL AMMAL, 


MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL SIDE APPEAL No. 69 or 1917. 
February 18, 19189. 

Present :—Sir John Wallis, Kr., Chief 
Justice, Justice Sir William Ayling, KT., 
and Mr, Justice Kumaraswami Sastri. 
KULASEKARA NAICKER AND OTHERS 
—Praintirrs Nos. 2 то 5 — APPELLANTS 
versus 
JAGADAMBAL AMMAL AND OTBERS— 
PraiNTIEE No, 1 AND Derenpants Nos, 1, 2, 4 
TO 6— RESPONDENTS, 

Letters Patent (Mad), cl. 15—Oriyinal Side 
Fees Rules, rr. 81, 88—Tazation, review of, by Judge 
on Original Side—Order as to costs, whether ‘judg- 

ment’—Appegl, whether lies. 

An order as to costs passed by a Judge sitting 
on the Original Side on a review of taxation by 
the Taxing Officer is a ‘judgment’ within the mean- 
ing of clause 15 of the Letters Patent and an 
appeal lies therefrom to a Divisional Bench. [р. 15, 
col. 1.] 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. Cas. 
340; 36 M. 1; 21 M. L. J. 1; 8 M. L. T. 453; (1910) M. 


W. N. 697, followed. 

Appeal from the judgment of Mr. 
Justice Coutts Trotter, dated the 3rd 
September 1917, in the  exeroise of the 
Ordinary Original Civil Jurisdictioa of the 
High Court in Civil Suit No. 305 of 1916. 

This Original Side Appeal coming on 
for hearing on 27th November 1918, 
upon reading the grounds of appeal and 
the judgment and order passed in the 
exercise of the Ordinary Original Oivil 
Jurisdiction and the material papers in 
the suit and upon hearing Mr. R. Sub- 
ramania Atyar, for the Appellants, and 
Mr. V. V. Sreenivasa <Atyangar, for Re- 
spondents Nos. 1 and 2, respondents Nos. 3, 
4 and 6 not appearing in person or 
by Pleader, and the 5th respondent having 
died and no legal representative having 
been brought on record within the time 
allowed by law, the Court (Wallis, C. J., 
and Napier, J.,) made the following 


ORDER OF REFERENOE TO A FULL 
BENCH. 

This is an appeal from an order of 
Coutts Trotter, J., passed on review of 
taxation by the Taxing Officer under rules 
37 and 38 of the Original Side Fees 
Rules. We find some difficulty in reconciling 
Saravana Mudaliar v. Rajagopala Chetty 
(1), which decides that there is no appeal, 

(1) 17 M. L. J. 569. 1 
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with the principles laid down in the 
Full Bench ease in  Tuljaram Row v. 
Alagappa Chettiar (29, We accordingly refer 
to a Full Bench the question whethef in 
the present case an appeal lies as from 
a judgment under olause 15 of the Letters 
Patent. 





This Original Side Appeal came on for 
hearing in pursuance of the Order of 
Reference to Full Bench. 

Mr. A. Narasimha Ohariar for Mr. V. V. 
Srinivasa Атуапдат, for Respondents Nos. 1 
and 2.—I took the preliminary objec- 
tion that an appeal was not competent 
from the decision of a single Judge sitting 
in the exercise of Original Jurisdiction 
rejecting an application for review of the 
taxation of costs made by the Taxing Officer 
of the Court. 

The order:.of the learned Judge does 
not amount to a judgment. Saravana 
Mudaliar v. Rogagopala Ohetty (1), Tuljaram 
Row v  Alafappa Chettiar (2) “define 
what adjudications amount to judgment. 
But see Numberumal Oheltiar v. Krishnajt 
(3). The general rule that no appeal 
shall lie from an order as to costs only 
applies to this case. Olause 15 of the 
Letters Patent, which provides for appeals 
from every ‘judgment’, does not oreate 
an exception. An order as to costa‘ is 
not an adjudication of any right or 
liability of the parties, for costs do ‘not 
form the subject-matter of the suit but 
are only incidental to it. 

[Warrrs, С. J.—The Taxing Officer is 
very much like a Commissioner who re- 
lieves the Court of a little of its work. 
He decides the question of costs as between 
party and party. | 

Section 90 of the Judicature Act gives 
the same rule as obtaining in England. 

[KuwanaswaMI SASTRI, J.—Talyarnm Row 
v. Alagappa Ohettiar (2) is authority for 
the position that everything decided between 
the parties in a suit is a judgment 

But the suit has already been disposed 
of. 

{[Kumaraswamt SASTRI, J.—The suit ів 
pending till taxation is complete. 

(2) 8 Ind. Cas. 340; 85 M. 1; 21 M. L. J. 1; 8 M, L, 
T, 453; (1910) M. W. N. 697. < 


(3) 22 Ind. Cas 919; 26 M. L, J. 356; 15 M. L, T 
• 263; (1914) M, Ж. №, 310. 
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[Ayuine, J.— The question referred in 
the” case in Tularam Row v. Alagappa 
Chettiar (2) was a arrow one but the 
opinion goes much wider than the question.] 

In Numberumal Ohettiar v. Krishnajt 
(3) White, О. J., distinguishes an order 
from a judgment at page 357*, 

[У аии, C. J.—Tuljaram Row v. Alagappa 
Chettiar (2) would compel us to hold 
that the order in question before us is a 
judgment. ] 

Bat Tuljaram Row v. Alagappa Chettiar 
(2), does not apply to this oase. That 
was the oase of an order in the suit. 


See the distinotion in Numberumal Ohettzar. 


v. Krishna; (3). 

[Watuts, О. J.—Suppose there is a wrong 
order as to costa, do you say there is no 
appeal? | 

The law says so, for an order as to 
costs does not stand by itself. Suppose 
the Judge makes an order on an applioa- 
tion for adjournment. There is no appeal 
from that order, * 

Mr. R. Subramania Aiyar, for the Ap- 
pellants, was not called cn. 

OPINION, 

Accepting. the interpretation put upon 
the word ‘judgment’ in clause 15 of the 
Letters Patent in Tuljaram Row v. Alagappa 
Ohettiar (2), the most recent desision on the 
subject of a Full Bench of this Court, 


we think that an order as to costs is 
not the less’ a judgment within the 
meaning of clause 15 of the Letters 


Patent, because it relates to costs only, 
We do not think that the observations 
of White, Chief Justice, in the later 
case in Numberumal Chettiar v, Krishnaji 
(3) are opposed to this view. The one 
earlier decision of the Fall Bench in 
Saravana Mudahar ү. Rajagopala Chetty 
(1) was binding on the Bench in that 
case and the learned Chief Justice merely 
distinguished it by showing that it was 
inapplicable to the facts of that case. 
We answer the question in the affirmative. 
М, 0, Р, 
Answered in the affirmative, 


et Ss лый CUR A PENIS c 
"Page of 26 M. L, J.—Ed. 
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UMESH CHANDRA ROY 0. AKRUR CHANDRA SIKDAR, 


CALCUTTA HIGH COURT, 
APPEAL FROM ORDER No. 37 or 1917. 
March 4, 1918. 

Present: —Mr. Justice Teunon and Mr. Justice 
Newbould. 

UMESH CHANDRA ROY—JoncuExT- 
DEBTOR—APPELLANT 
versus 
AKRUR CHANDRA SIKDAR-—DzocBzz- 
HOLbER— RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 182— 

Execution of decree— Dale of decree, what is— Ex parte 
decree set aside at instance of one defendant but 
confirmed against others— Limitation, commencement 
of. 
A decree for a sum of money was made ez 
parte against defendants Nos. 1, 2 and 3. On the 
application of defendant No. 3 for setting aside 
the decree, the’ Court ordered that the suit ag 
against defendant No. 3 should be dismissed, but 
Should be decreed ел parte against defendants Nos, 1 
and 2, although they were not made parties to the 
proceeding: 

Held, that the order, in so far as it purported 
to be one made against defendants Nos. 1 and 2, 
was a mere nullity, so that the only decree which 
was enforceable against them was the original 
ew parte decree, and, therefore, limitation for exe. 
cution began to run from the date of that decree, 
and not from the date when the application of 
defendant No. 8 for setting aside the ел parte decree 
was disposed of. [p. 16, col. 2.] 


Appeal against the order of the Subordi- 
nate Judge, Alipore, 24-Paraganas, dated 
the 3rd Feburary 1917. 

Babu Akshay Kumar Baner#d, 
Appellant. 

Babu Kanmathanath Roy, for the Respond- 
ents, 

JUDGMENT.—This appeal arises out of 
execution proceedings. 

It appears that on the 23rd December 
1908 a decree for a som of Rs. 6,473 
was made ex parte against three brothers, 
Dadhiram, Umesh and Ganesh, 

On the 2nd July 1912 defendant No. 8, 
Ganesh, applied for an order to set aside 
tlie ee parte decree. On the 8thof February 
1918 the Court made an order in these 
terms: “Application for re-hearing being 
granted, the ex parte decree is set aside 
against the applicant Ganesh Ohandra 
Roy.” 

Of the re hearing, no notice was given to 
defendant judgment.debtors Nos. 1 and 2, 
but on the 26th September 1913 after 
taking the evidence adduced by the plaintiff 
ahd defendant No. 3, the Subordinate Judge 

* delivered judgment &nd madean order ay 


for the 
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follows: “Tbe suit is dismissed against 
defendant No. 3 and is decreed ex parte 
against defendants Nos. 1 and 2 with costs.” 

Thereafter а decree in the said terms 
was drawn up. 

The present application was made on 
‘the Ist July 1916 and is one for execution 
of the decree of the 26th September 1913 
agaivst judgment-debtcrs Nos. 1 and 2. 

A prior application for execution against 
all three defendants had been made in 
the year 1911, the proceedings taken 
thereon terminating on the 14th June 1912, 
It follows that notwithstanding that applica- 
tion, the present application, if it is to be 
regarded as one for the execution of the 
deoree of the 23rd December 1908, is barred by 
the 3 years’ rule of limitation, unless some 
other fresh starting point oan be obtained, 


The question for determination then is, 
whether the order and decree of the 26th 
September 1913 are to be regarded as 
binding on defendants Nos. 1 and 2 until set 
aside by proceedings properly taken for 
that purpose, or whether they are to be 
regarded as mere surplusage, or as without 
jurisdiction and void. In support of the 
position taken by the decree-holder respond- 
ent, we have been referred to the case 
of Malkarjun w  Narhari (1). It has also 


been contended that the decree or order 
of the 26th September 1918 in effect 
amends or reviews the decree of the 


23rd Desember 1908 and that limitation 
should run from the date of the amend- 
ment under Artiele 182, clauses 3 and 4, 
of the Schedule to the Limitation Ast. In 
support of this view have been cited the 
cases in Kali Prosunna Basu Roy v. Lal 
Mohan Guha Roy (2) and Amar Ohandra 
Kundu v. Asad dli Khan (8) and also 
the oases of Gopal Ohunder Manna ү. 
Gosain Das Palay (4), Abdul Khadir v. 
Ajiyur Ahammad (5), Vydianatha Iyer v, 
Subramania Pattar (6) and Ashfaq Husain 


5 В. 337 (Р. С.); 27 I. A. 216; 5 О. W. N. 10; 
- 9 dy L. R. n 10 M. L. J. 368; 7 Sar. P. О. J. 789. 
* (2) 26 C. 258; 2 О. W. N. 219; 13 Ind. рес. (N.s.) 


174. 
0. 908. А 
&) 35 О, 594 (P. B); 2 0. W. N. 556: 18 Ind. Deo. 


92. 
i 12 Tad. Cas. 679; 35 M.670; 10 M, І, T. 418; 


2 M. W., М. 484; 22 M. L, J. 35. 
nab Ind. бав. 652; 36 M. 104; 21 М, L, J. 546; 
10 M, L, T. 69; (1911) 2 М, W. N. 93. 
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у. Gaurt Sahat (7). The case last men- 
tioned is perhaps the one most in pointy but 
while in that cage the later decree granted 
against one of the defendants was nebes- 
sary to the execution of the decree-holder’s 
mortgage decree here, it is to be remembered, 
as against the defendants Nos.l and 2, the 
decree of the 23rd December 1908 remain- 
ed untoushed throughout and has been 
from that date enforceable against them. 
To the proceedings taken on defendant 
No. 3’s application on the 2nd July 1912 
and to the subsequent proceedings taken 
on and after the order of the 8th February 
they were not made parties. Ол the princi- 
ples laid down, therefore, in the cases of 
Khiaraymal v. Daim (8), Suresh Ohunder 
Wum Ohowdhry v. Jagut Ohunder Deb (9) 
and Hanuman Prasad v. Muhammad Ishaq (10), 
it would seem that the order of the 26th 
September 1913, insofar as it purports to 
be one made against defendants Nos. 1 and 2, 
is a mere nullity. Further, the deoree of 
the 23rd December 1908 against dtfend- 
ants Nos, 1 and 2 having continued in force 
throughout, the order of the 23rd Sep- 
tember 1913, in so far as defendants Nos. 1 
and 2 are concerned, may be regarded as 
merely an intimation that the decree of the 
date first mentioned, in so ` far as it wag 
one against defendants Nos. 1 and 2, 
was not affected by the order of the later 
date. The formal decree then drawn up 
was thus a mere surplusage and a minis- 
terial irregularity. 

On the whole we are of opinion that 
the contentions of the appellant should 
prevail We, therefore, decree this appeal 
but, in the circumstances, without costs. 

Appeal allcwed, 


(7) 9 Ind. Cas. 975; 38 A. 264; 15 C. W. М, 370; 
8 A. L. J. 882; 13 О. L. J. 351;9 M. 1. T. 380; 13 
Bom. L. R. 367; 4 Bur. L. T. 12); 21 M. L. J. 1140; 
38 I. A. 87; (1911) M. W. N. 177 (P. C.). 

(8) 32 C. 296; 32 I. A. 28; 9 C. W. N. 201 (P. C.) 
2 À. L. J. 71; 7 Bom. L. R. l; 10. L. J. 584; 8 Sar. 
P. C. J. 734. 

(9) 14 C. 204 (F. В); 7 Ind Dec, (х. s.) 185. 

(10) 28 A. 137; А. W. М. (1905), 299; 2 A. L. J. 
615. 
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TOPS t, EMPEROR. 


‚ CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL OgIuINAL JURISDIC- 
А TION, 
April 12, 1918. 
Present:— Justice Sir Asutosh Chaudhuri, Кт. 


А. С. TOPS P s11T10nER 
А versus 
EMPEHROR— Оррпвіте Party. 

Euwtradition Act (XV of 1903), s. 3—Criminal Pro- 
cedure -Code (Act V of 18 8), s. 491—Habeas corpus, 
writ of, issue of—Arrest outside jurisdiction of High 
Court —Enquwy by Magistrate—Detention in prison 
pending decision by Government, legality of—Jurisdic- 
tion of High Court to interfere. 

There is no provision in the Indian Extradition 
Act under which a fugitive criminal can apply for 
a writ of habeas corpus if the Magistrate commits 
him to prison. [p. 17, col 2.] 

The detention of a fugitive criminal, pending 
the consideration by the Government of India of 
the report of the Magistrate who is directed under 
section 8 of the Extradition Act to make an en- 
quiry, is not illegal. [p. 17, сої 2] 

The High Court to which an application is 
made bya fugitive criminal for a writ of habeas 
corpus cannot question the report of the Magis- 
trate. fp 17, col 2.] . 

Under section 491, Criminal Procedure Code, the 
High Court has no jurisdiction to order the dis- 
charge from custody of a person arrested under 
the Extradition Act, where neither the arrest nor 
the detention was within the jurisdiction of the 
Court [p :7, col. 1.] 

The right to issue à writ of habeas corpus pos- 
sessed by the High Court has not been taken 
away by the special procedure provided by sub- 
clauses (6) and (7) of section З of the Extradition 
Aot. [р 17, col. 2.] 


Mr. T. 0. P. Gibbons, K. О., (Advocate- 
General) and Mr. Orr (Deputy Legal Re. 
membrancer), for the Crown. 

JUDGMENT.—I have clearly no jurisdio- 
tion in this matter so far as section 491 
of the Criminal Prosedure Code is son- 
cerned. Theapplicant was notarrested within 
the jurisdiction of this Court nor has he 
been detained within the jurisdiction of this 
Court. An enquiry was direoted into his 
case by the Government of India under 
sestion З cf the Extradition Act. That 
enquiry bas now been held by the Magistrate 
empowered to hold the enquiry, and the 
Magistrate has made his report to the 
Government of India under sub-clause (6) 
of that section and his report is now under 
the consideration of the Government of 
India. Section ll of the English Extradition 
Ast of 1870 provides that а fugitive orimial 
may apply for a writ of habeas corpus 
if the Magistrate commits him to prison. e 
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There is no such provision"in our Extra. 
dition Act and sub-clauses (6) and (7) have 
provided aspecial procedure. The question, 
therefore, arises as to whether this Court 
has stil power to issue a writ having 
regard to the sub-clauses above mentioned. 
The matter came up for consideration in this 
Court in the case of Rudolph Stallmann, In re 
(1), in which two learned Judges held that, 
without express repeal, the right to is8ué 
Such a writ possessed by this Court cannot 
be said to have been taken away. The 
question before me is whetber upon the 
report which has been made by the Magis- 
trate, who is entitled to enquire, his order, 
so far as it relates to the detention of 
the fugitive pending the consideration of 
the Government, oan be said to be illegal. 
I do not think it is. ‹ There is nothing in 
the application from which such a deduction 
can be drawn. The procedure of the 
Magistrate has been questioned, and I 
have been asked to deal with the evidence 
upon which the Magistrate has made his 
report, it being said that the conclusions he 
has arrived at are wrong, I do not see 
that he has erred in his procedure and I 
do not think that I san-question the report 
he has: made. It is within his rights to 
make sucha report as he thinks justified 
by the evidence taken by him. The evi. 
dense upon which the Magistrate has 
acted appears to be strong, but having 
regard to the fact that the matter 
is now under the consideration of the 
Government, I ought not to discuss the 
evidence at any length which may preju- 
dice the applicant. Ido not think that 
even assuming that [had the power of issu. 
ing such a writ, as is asked for, outside the 
local jurisdiction of this Court, this is а 
fis case in which that power ought to be 
exercised. I, therefore, refuse the Rale which 
has been asked for and dismiss the appli- 
eation. 

The applicant asked for permission to 
make his application personally. On my 
sending for the Advoonte General and the 
Legal Remembrancer they have, with the 
assent of the Government, produced the 
applicant bafora m». I had no power to 
enforce his attendansa under section 491 of 
the Criminal Procedure Code, as the case 
e (1) 12 Ind. Cas. 273; 39 О. 164; 15 О. W. N. 10533 
14 C. L. J, 375,512 Or. L. J, 505, 
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was not covered by that sestion, The 
enquiry and order made by the Magistrate 
being apparently within his jurisdiction, 
I-was not prepared to issue a writ for 
the production of the applicant before:me, 
without first hearing what the Crown 
Officers had to say about the detention, It 
would not have been right to do soas it 
was prima facie & lawful order. The appli- 
eant was produced without demur and every 
opportunity has been given to him to place 
his case fully before the Court. He has 
been supplied with copies of all documents, 
and has been heard 9t great length. Не 
has dealt with all the grounds in his peti- 
tion, most of which were dealt with by the 
learned Chief Justice and Mr. Justice Wood- 
roffe on the application he had made to 
them.* I do not see any reason. for taking 
a different view from them. I may say I 
accept generally the correctness of the de. 
cision of the two learned Judges I have 
referred to. The petitioner is remanded to 
custody. 
Application refused, 








*See 49 Ind. Cas. 918,—Ed 





PUNJAB CHIEF COURT. 
CriminaL Revision Petition No. 725 
or 1918. 

February 17, 1919. 

Present :—Mr. Justice Broadway. 
KHADAM ALI—Convior— PETITIONER 
versus 


EMPEROR— RESPONDENT. 

Accomplice— Public servant taking illegal grati- 
fication — Witness taking active part in raising money 
or in negotiations for payment of bribe, whether accom- 
plice—Penal Code (Act XLV of 1860), в. 161. 

Persons present when money is given to a bribe- 
taker cannot be said to be accomplices, unless they 
have co-operated in the payment of the bribe or 
taken some part inthe negotiations for its pay- 
ment. [р. 2], col. 1.] 

Deo Nandan Pershad v. Emperor, 88 C. 649; 10 С. 
W. N. 669; 3 Cr. L. J. 452, followed. 

Where, therefore, the accused, a Sub-Inspector 
of Police, was charged with extorting a bribe from 
one N. and it was found that one of the prosecution 
witnesses from his own showing took an active 
Share in raising the money for the payment of 
the bribe, 
was required, while another interceded for N, and 
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induced the accused to accept a certain sum іп» 
stead of the large sum he was claiming and yet 
another took an active part in the negotiations for 
the payment of the briWe: 

Held, that these witnesses could not be regarded 
as independent and their evidence was not wholly 
free from taint, [p. 2], col. 1.] 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Sessions Judge, Gurdaspur, dated 
the 27th May 1918, affirming that of the 
Magistrate, lst Class, Gurdaspur, dated the 
16th April 1918, convicting the petitioner. 

Mr. M. Rofi and Bakhshi Tek Ohand, 
for the Petitioner. 


JUDGMENT.—This is а petition for the 
revision of an order of the Sessions Judge, 
Gurdaspur, dated the 27th May 1918, up- 
holding an order of Mr. G. B. Wilson, T. 
C. S., Magistrate, 1st Class, dated the 16th 
April 1918, convicting the petitioner of an ' 
offence under section 161, Indian Penal 
Code, and sentencing him to two years’ 
rigorous imprisonment and to pay L fine 
of Rs. 300 or in default to undergo rigorous 
imprisonment for a further term of six 
months. x 


The petitioner, Khadam Ali, was a pro- 
bationary Sub-Inspestor of Police in chargé 
of the Police Station of Narot Jaimal 
Singh and the story for the prosecution 
briefly is that on the 11th November 1917, 
having received information that one Nanak 
Chand was distilling liquor, he, the petitioner, 
went to the spot aud searched the shops 
and house of the said Nanak Chand and 
found incriminating articles. He is then 
said to have taken Nanak Chand and his 
son Birju to the Police Station and detained 
them there until he had been paid Rs. 60 
as a bribe (1) for releasing them on bail, 
and (2) for undertaking not to-send Birju 
up for trial, Ав a matter of fact Nanak 
Chand .and Birju were both sent up for 
trial and charges were framed against 
both of them on the 6th December 1917, 
On the 19th December 1917 Nanak Chand 
sent a petition to the Deputy Commissioner 
complaining that Khadam Ali was a dis- 
honest man and bad extorted a briba of 
Rs. 60 from him (Nanak Chand) and 
naming ‘other persons from whom brikes 
‘had been taken. The Deputy Commissioner 
dirested the. Superintendent of Police to 
ehave ihis.matter enqnired into, with- the 
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result that Khadam Ali was prosseded In the presence of all these persons 


against and convicted, as stated above, 

Mr. Tek Chand has oontanded thatthe 
Courts below hava misdirested themselves 
: аз fo what persons are aocomplioes and аз 
to the nature cf the” evidence nesessary to 
corroborate the evidence of an accomplice. 
Farther he has drawn my attention to 
cartain discrepancies in the evidenca for 
the prosecution and has commented on the 
unblemished character borne by the petitioner 
in the past. 


Both the Courts below have dealt 24 
length with the evidence produced by th? 
petitioner in his defence and have held 
that this evidense does not establish his 
innocence. The real question, however, is 
whether the evidence for the prosecution 
proves Khadam Ali’s guilt and it is, there- 
fore, necessary to see what that evidence 


is and how far the witnesses can be regarded 


as worthy of credence. 

These witnesses are :— 

‚Р. W. No. 1, Nanak Chand Mahajan; Р. W. 
No. 2, Behari Lal Mahajan; P. W. No. 3, 
Musammat Mohran wife of Nanak Chand; 
Р. W. No. 4, Achhar Mahajan; Р. W. No. 5, 
Milkhi Mabajan; P. W. No. 6, Chet Ram 
Khatri; P. W. No. 7, Кага Chand Mahajan; 
all of Narot Jaimal Singh. 


Р. W. No. 1, Nanak Chand's story is that 
his shop was searched on the 11th November 
1917 in ‘his absence but that he reashed 
there at about 11-30 А. м., and at 12 
noon he and his son Birju were taken to. 
the Police Station where they were kept 
in separate rooms, Some half a ghart 
after being taken to the Police Station, 
Karm Chand reached there ind after having 
been kept at the Police Station all day, at 
about a ghari before sunset Karm- Chand 

. told him (Nanak Chand) that the Sab. 
Inspector demanded Rs. 100 before he 
would release them on bail and that on 
payment Birju would not be  challaned. 
Budhu and Milkhi ware at that time stand- 
ing under a tree inside the Police Station 
some five yards away and Nanak Chand 
asked Milkhi to go to his house and ask 
his (Nanak’s) wife tə arrange for some 
money, About sunset Ashha: arrived and 
Nanak Chand was called inte the  deohri 
by the pstztioner and Karm Cand, where 
hefound Ohet Ram aud Budhu as well, 


Achhar handed Nanak Chand some money 
wrapped in cloth, saying it was Rs. 60 
which he had raised by pawning jewelry, 
balonging to Nanak’s wife, with Bahari. 

Nanak Chind handed the money to the 
patitioaer who said 16 was not enough, but 
Karm Chand induced him to assept it 
saying that Nanak Chand was a poor 
man. 

The station moharrir was then summoned 
and Nanak Chand and Birju were released 
on bail, Milkhi standing surety for Nanak 
Chand, and Budhu for Birju. According 
to this witness it was then “after lamp 
lighting time.” 

P.W. No. 5, Milkhi's statement is that 
at "laudewela" (about 3 Р, м) Musammat 
Mohran sent him to the Polica Station, 
saying her husband had been taken there 
under arrest and asking him to stand 
suraty for him. On reashing the Police 
Station he found Karm Chand and the 
patitioner sitting in the deohré and asked 
the latter "if Nanak Chand could be let 
off on bail" The petitioner replied, “How 
e»uld bail be taken in this way’? which 
led the witness to understand that money 
was required. The petitioner then went 
to ths room where Nanak was, leaving 
Karm Chand in the deohr?, and abused 
him, wherenpon Nanak Ohand beckoned to 
the witness, who went to him and was 
told to go and tell Achhar to get jewelry 
from Musammat Mohran and raise Rs. 70 
to 90 or as much as he could on them 
"as the thanedar would not allow security 
without payment.’ He was also asked to 
get another man to act as  seourity. 
Milkhi went to Achhar and gave him the 
message, after which he went and brought 
Budhu to the station, where the two of 
them sat under a tree in the deohri in 
which Karm Chand and the petitioner 
were also seated. А ghari later Chet Ram 
arrived there in search of Karm Chand, 
who was wanted by Chet Ram to go and 
attend his (Chet Ram’s) wife, Karm 
Chand, however, asked Chet Ram to wait 
and he sat down there as well. ` 

After this Achhar arrived Nanak Ohand 
was called ont and Achhar handed hima 


- pigse of sloth, saying he could» only raise 


‘tthe Rs. 60 it contained and went away. 
Nanak theo handed "the money to the 
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petitioner, saying he was a poor man and 
gould raise no more. The petitioner objected 
but Chet Ram pleaded for Nanek Chand and 
finally the money was accepted. Karm Chand 
is said to have warned the petitioner against 
“spoiling” the case. The surety bonds were 
then written and they went away, the time 
being khaupio (about 7 P. M. to9P м.). 

P. W. No. 4, Авһһат, states that Billu 
(Milkhi) came to him at tarkalawela (after 
sunset? and said that Nanak wanted 

 witnes3 to get jewelry from  Nanak's 

house and raise as much as he could оп 
“it and take it to him at the Police 
' Station. 

The witness went to Nanak’s house and 
.got some jewelry from Musammat Moharn, 
which he took to Behari who advanced 


him Rs. 6) on it. An entry was duly 
made iu Behari’s bahi and Achhar took 
the money to the Police Ssation and 


, handed it over to Nanak in the presence 
of Chet Ram, Karm Chand and the peti- 
tioner, saying it was all һе could raise on 

“the jewelry. The witness then went away. 

Р. W. No. 3, Musammat Mobran, wife of 
Nanak Chand, supports Achhar, saying that 
he had come to her at tarkalawela (after 
Sunset) and said that he had been sent 
‘by Nanak Chand to get jewelry which 
he was to pawn in order to raise money for 
_ the thanedar. 
` P.W No. 2, Behari’s evidence is to the 
effect that when the lamps were being lit 
Achbar eame to him with some jewelry, 
saying it balonged to Nanak who wanted 
to raise money on it. He advanced him 
Rs. 60 on the jewelry, the transaction being 
_ entered in his account: book. 

P. W. No. 7, Karm Chand’s account is 
that he had sent Gopala. to the Polise 
Station to give information about the dis- 
tilling of liquor, and had been present at 
the search when incriminating articles were 
found, which were taken to the Police 
Station at about noon, the two suspeats, 
Nanak Chand and Birju, also being taken 
there. 

At about laudewela (3 P. м.) Milkhi arrived 
at the station and asked whether security 
sould be taken. The petitioner’s reply led 
witness to understand that payment was 
demanded.  Milkhi sat down and the 

‚ petitioner went along fo where Nanak Ohand 
was and abused him, Nanak then beckoned 

. 
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to Milkhi, who went to him and they had 
Some conversation After which Milkhi went 
away. ы 

Half an hour later Milkhi returned with 
Budhu. After theip arrival Chet Ram 
came to call witness who could not, however, 
go without the petitioner’s permission, and 
so Chet Ram also sat down. 

Ten or fifteen minutes later Achhar came 
and on Nanak coming out, handed over 
a bundle of money saying he could only 
raise Rs. 60 and then went away. 

Nanak made the money over to the peti- 
tioner who said 16 was not enough, but 
Ohet Ram said Nanak was poor and the 
money was ultimately accepted. The surety 
bonds were then drawn up and they all 
went away, the time baing about? P. M. 


Р. W. No. 6, Chet Ram, supports this 
story saying that he had returned to his 
village in the afternoon, and finding his 
wife ill went, in search of Karm , Chand 
whom he ultimately found at the Police 
Station. Karm Chand asked him to wait 
a little telling the petitioner that his 
presence need not disturb him (petitioner). 
Half a ghari later Achhar arrived and 
Марак was called out, Aobhar told him 
he had been: able to raise Rs. 60 ‘only, 
which he gave over in some cloth and 
then wentaway. Nanak handed this money 
over to the petitioner, who said it was too 
small a sum but ultimately yielded to 
Nanak’s pleadings and witness’s intercession 
and accepted it, after which the surety 
bonds were written and they all went away, 
the time being khaupio wela. 


I have summarised the evidence for the 
prosecution in order to see how far each 
witresa can be regarded as an accomplice 
or а mere innocent participator in the 
transaction. The learned Sessions Judge 
bas held tkat though Nanak Chand is 
elearly an sccomplice, Musummat Moharn, 
Behari, Achhar and Milkhi cannot be 
said to come within that category, having 
regard to the decision reported as Deo 
Nandan Pershad v. Emperor (1), while Chet 
Ram is an independent witness. Karm 
Chand has been looked on as reliable 
although, admittedly, he has grounds for 
disliking Khadam Ali. 


(1) 33 С. 649; 10 C, W. N. 669; 3 Or. L. J. 42 
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In Deo Nandan Pershad v. Emperor (1) 
it was held that persons present when 
шоцеу was given to *a bribe-taker could 
not be said to be accomplices, unless they 
bad co-operated in the payment of the 
bribe or taken some, part in the negotia- 
tions for its payment. This view has been 
accepted by this Court in Barkat Ali v. 


Emperor (2) and Ghulam Muhammad 
y. Emperor (3) and it is one in 
whioh Iam incomplete accord. I cannot, 


however, agree that in the present case 
Nanak Chand alone вап be regarded as 
an accomplice. Milkhi from his own show- 


ing took an active share in raising the 
money for the payment of the bribe, 
knowing for what purpose the money 


was required. Chet Ram too cannot be 
regarded as a wholly independent witness, 
for he admits that һе interseded for 
Nanak Chand and induced the petitioner 
to accept Rs. 60 instead of the larger 
sum be was claiming. 

As to Karm Chand, 
to be a mere looker on, Nanak Chand's 
statement is clear and is to the effect 
that Karm Chand took an active part 
in the negotiations for the payment of 
the bribe, and I am unable to regard 
this witness’s evidence as wholly free 
from taint. Achhar, Behari and Musammat 


While he claims 


Mohran are, however, witnesses who are 
not accomplices. If, however, the story 
told by Milkhi, Chet Ram and Karm 


Chand is otherwise credible, the discredit 
attaching to their evidence on account of 
being accomplices may be very slight. 

Mr. Tek Chand contended that Nanak 
Chand was so obviously actuated by 
vindictive feelings that his story must 
be most carefully scrutinised, and I con- 
sider that .there ів a good deal of force 
in this contention. Apart from this par- 


ticular cause of rancour, Nanak Chand 
had another grievance against Khadam 
Ali. One Alla Ditta and Munshi, a 


son of Nanak Chand, were accused of an 
offence during the hot weather of 1917 
and Khedam Ali was actively engaged 
in trying to get them arrested. Karm 
Chand, Р. W. No, 7, was suspected of assist- 
ing Alla Ditta who was, however, ulti- 
(2) 36 Ind. Cas. 861: 2 P, В, 1917 Org 18 Cr. L. J. 29 


(3) 39 Ind Cas. 680; 18 Cr, L.J. 536; 9 P. RB 
„1917 Cro : е 
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mately captured, tried and  oconvioted. ` 
Munshi, however, absconded. Now it is 
perfectly safe to assume that Khadam 
Ali would bring pressure to bear on 
Munshi’s family members in order to as- 
certain his whereabouts, and Nanak Chand 
admits that the patitioner had asked him 
to produce” his son in Alla Ditta’s case, 
but that his son had then gone away, 
After a very feeble attempt at suggesting 
that Munshi had gone to Burma, he was 
constrained to admit that since Munshi 
had been “wanted?” by the Police he had 
never been heard of. Some of the other wit- 
nesses have suggested that Munshi had 
left home owing to a quarrel with his 
wife,. but this is clearly shown to be 
false by the fact that Musammat Mohran 
States that the said wife died some three 
or four years ago. There oan, I think, be 
no doubt that Munshi’s departure from 
his home is directly due to the efforts 
made by the Police, at the immediate 
head of which was the petitioner, to effect 
his arrest. Ib may be safely assumed, 
therefore, that Nanak Chand had no par- 
ticular friendly feelings towards Khadam 
Ali on the 11th November 1917. 

When this fact is borne in mind, the 
delay in Nanak  Chand's complaint ав. 
qnires more importance than the Courts 
below have accorded to it. Accord. 
ing to Nanak Chand’s statement in Court 
the consideration for the bribe was (1) 
that he and Birju were to he admitted 
to bail, and (2) that Briju was not to be 
sent up for trial. , 

І must admit that І am exceedingly 
sceptical of Nanak Chand’s assertion that 
he was not aware that the offence with 
which he was charged was & bailable ore. 
The fact that Milkhi says that he was 
sent to the Police Station to offar bail 
is an indication that the bailab'e nature of 
the offence was a matter of common 
knowledge. There is, however, force in the 
learned Sessions Judge’s remark that 
Police Offisers often make a favour of 
doing what they are legally bound to do 
by itself, therefore, this matter is not of 
any great importance and does not affest 
the question of the delay. 

The more important consideration was 
ethe undertaking not to proceed against 
Birju. Qa the 17th November 1917, how 
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ever, Khadam Ali. sent up both Nanak 
Chand and Birjufor trial. There was 
thus а serious breach of faith on the 
Petitioner’s part within a very few days 
and had the complaint been made shortly 
after the 17th November 1917, the delay 
would have been explicable enough. On 
the 16th December 1917 charges were 
framed against both the accused and still 
no action is taken till the 19th Decem- 
her 1917. In these circumstances I do 
not think that this question of delay can 
be brushed aside as lightly as it has 
been. The more so when the circumstances 
under which the complaint was written, 
and its contents are, examined. 

A perusal of the complaint discloses 
the fact that Khadam Ali , Was accused 
of having “beaten” Nanak "very harshly” 
and threatened to put him in the lock 
up “ander iron fetters” unless a bribe 
was given, and that it was in order to 
escape ill-treatment and avoid being thrown 
into the ha:alut that the money was paid. 

The more important undertaking not to 
send up  Birju for trial is not even 
hinted at, while a list of 15 other in. 
stances of Khadam Ali having received 
bribes is detailed. 

It seems to me of some significance 
. that none of the witnesses who have 
appeared in Court make any reference to 
this question of Birju not being sent up 
for trial. It is obvious that Nanak Chand's 
evideuce cannot be regarded as worthy of 
any great credence, 

“Now as to the circumstances under which 
the complaint was written, 

The scribe is one Ram Das, who has 
not been produced as & witness. He ig 
the compounder in the Narot hospital, and 
in charge of this hospital was Sub. Agsist- 
ant Surgeon Partab Singh, who had the 
misfortune, on the 19th November 1917, to 
cause the death of a sweeper by hitting him. 
16 fell to Khadam Ali’s lot to enquire 
into this matter and he arrested Partab 
Singh on a charge under section 304, 
Indian Penal Code. The case was, how. 
ever, struck off on the 380th Novanibér 
1917, the offence being regarded ag cne 
under section 323, Indian Penal Code, 

In the ‘circumstances I do not think it 
is straining matters too far to conclude 
that Partab Singh (who is & Mahajan) 

@ 
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would not regard Khadam Ali'gaotion in 
arresting him as a particularly friendly ene. 
In any event Nanak €hand says that Ram 
Das came to his shop one evening abênt 
15 pahars before sunset to drink sharbat 
and was asked to write the "letter." Не 
promised to return for the purpose and did 
so, when this complaint was written by him. 

Nanak Chand is absolutely positive 
that Ram Das only wrote what Nanak 
Chand dictated to him and imported nothing 
from his own knowledge. 

As has been said above, this complaint 


contains a list of 15 instances of bribe 
taking by Khadim Ali. This list. is 
drawn up in two columns, one giving 
“The place wherefrom Sub- Inspector 


tock bribe” and the other column giving 

"the name of the person (and the amount), 
who gave the bribe to the Sub-Inspeotor." 

The information given in the list was 
fairly specific and detailed and as was 
to ba expected, Nanak Chand was oross- 
examined as toethe source of his inférma- 
tion regarding these various instances. A 
perusal of his cross examination shows 
that he broke down completely. Firat 
he stated that “People who used to come 
and drink sharbat at my shop told me 
that they had given bribes to the thanedar. 
One said the thanedar had challaned him, 
his name was Billu.” 

Then he went on to say that “Billu 
did not come to me, I do not know 
who told me about Billu, several people 
told me. It was one or two days before 
I dictated my petition. Voncerning the other 
bribes also I came to know two ог three days 
before dictating the petition. I do not 


remember anybody who told me about 
any bribe.” 

When asked to give the names of the 
persons entered in the list, he was only 


able to give a few and saying he could 
remember no more, stated “I am not in 
my proper senses now” and that none of 
the people named by him had told him 
iney had given bribes, but that people of 
their village told him so, Finally on 
being recalled by the Court he admitted 
that Ram Das supplied some of the names, 
Tt is impossible not to come to the conclu- 
sion that the complaint forwarded by Nanak 
Chand was the result of collaboration with 
ethers and that the information it contain: | 
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ed. was supplied by other persons. Who 
these persons were is ef course a pure 
matter of conjecture, but the fact that 
Ram Das was the scribe and gave some 
of the names, lends colour to the contention 


advanced by Khadam Ali that Partab Singh - 


had a hand in the matter. In ‘any event I 
think that there can be no doubt that this 
complaint was the result of a conspiracy 
on the part of persons who did not like 
Khadam Ali, and for this reason I consider 
that the evidence on the record needs 
careful sorntiny and that discrepancies, 
which in other  cireumstances might be 
ignored,.must be given more weight to. 

Now the first point commented on by 
Counsel was that the witnesses are more 
or less related to Nank Chand though 
they deny the relationship. Of the 6th wit- 
nesses who support Nank  Chand's story 
Musammat Mohran is his wife, Milkhi and 
Achhar are his collaterals and Behari is 
related by marriage to Musammat Mohran's 
sister. Doubtless in an affair of this kind 
Nanak Chand would naturally ask the 
assistance of his friends and relatives, во 
that this relationship cannot be allowed 
to weigh too heavily against the prosecu- 
tion. It cannot, however, bs entirely ignored, 
especially when efforts are made to conceal 
its existence. 

Referring to Musammut Mohrap, it will 
be seen that she has made an important 
admission that tells greatly in favour of the 
petitioner. Р 

The whole story about the pawning of 
the jewelry is rendered suspicious if there 
was’ по real need for 
such a method, 

For the petitioner it was alleged that 
during the search of Nank Chand’s house 
a polli was discovered containing Rs. 100, 
If this is correct, then it is obvious that the 
necessity for raising money by pledging 
ornaments disappears. 

Nanak Chand states that he does not 
know whether the women of his house had 
any money with them.. He also says that 
he told Milkhi to tell his wife to “ make 
arrangements for money." In other words, 
he doss not deny that there was money 
in the house and it seems a little unlikely 
that his: wife would have had: some unknown 
to him. Now Musammat  Mohran first 
admitted that a poll had been found jn 
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her trunk and “then professed to know 
nothing of the potlz. She then went on to 
say that ‘“‘Achhar asked for ornaments 
and not for money”, the inference being 
obvious that she gave what was asked for 
and 16 was only when the Court questioned 
her that she said that she had no. money 
and, therefore, gave ornaments to Achhar 
aud that “No one used to tell me how mush 
money the рой contained. The poli was 
mine.” There is evidence for the defence 
as to the discovery of this pofl which 
sontained Rs, 100, but setting this evidence 
aside I cannot see how there can be any 
doubt that a ро was found ав alleged 
by Khadam Ali. The Sessions Judge seems 
inclined to doubt this discovery because 
there was “no documentary evidence of 
the discovery of this money”, and considers 
it “quite likely that Nanak and bis friends 
thought it advisable to borrow the money 
in order to secure documentary corroboration 
of their story.” 

I do not see what doeumentary evidence 
could have been produced. The house was 


searched in connection with an offence 
under the Excise Act, and it is not 
customary for the Police to make an 


inventory .of every thing in a house that 
is searched ever though nothing connected 
with the matter under enquiry is discovered. 
The discovery of the poti is, however, 
admitted by its owner, Musammat Mohran. 
Then as to Nanak and his friends desiring 
to secure “documentary corroboration” of 
their story—this surely pre-supposes 
that they had, at that time, an intention 
of telling their story —but this is not even 
suggested by Nanak or any of his witnesses 
and is negatived by the delay in making 
the complaint. After a careful and anxious 
consideration of this part of the case I 
am forced to the conclusion that there 
was money available in the house and 
that, therefore, it was not necessary to 
raise it by pledging ornaments, The 
necessity for securing "doeumentary corrobo- 
ration" would, however, arise when it waa 
decided to tell the story, and it would 
be natural then to seek the assistance of 
relations, Nanak Chand definitely says 
that he told Milkhi to go to Musammat 
Mehran and ask her fo arrange for some 
*money. He makes no mention of jawelry 
аб all, Milkhi, however, asserts that Nanak 
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Chand told him to go to Achhar and tell 
him to go to Musammat Mohran and ask 
' for ornaments on which he was fo raise 
money, and that he oónveyed the messags 
to Achhar. In this he is supported by 
Achhar, but no adequate reason is given 
for Milkhi to have gone to Achhar instead 
of carrying out Nanak Chand’s instructions 
himself. Musammat Mohran would have 
given the ornaments to Milkhi as readily 
as to Achhar, and -the conclusion ia 
irresistible that Achhar has been dragged 
in in this way to be put forward as a 
witness who-could not be classed as an 
accomplice. He does not profess to know 
why the money was needed and he is 
careful to go away from the Police Station 
before the money' was handed over to the 
petitioner. Не ` attempts to deny all 
relationship with Nanak Chand and his 
wife, though he is their collateral in the 
5th degree and lives in the same enclosure 
as they do, as also does Milkhi. 

Further it is by по means apparent 
why it was necessary to pawn any jewelry 
in order to get the money from Behari. 
Admittedly Achhar has dealings with 
Behari, who is a brother oloth merchant, 
and they give each other credit for goods 
taken from each other. 

According to Achhar he handed the 
ornaments to Behari and asked for Rs. 70. 
Behari weighed them and said he would 
give Rs. 60 and if Achhar was not 
satisfied, he could go. 

Behari’s account is that Achhar asked 
for only Rs. 60, which he gave him after 
he had weighed the ornaments. 
Acbhar, Behari also claims to have had 
no knowledge of the purposafor which the 
money was being borrowed by Nanak Chand. 

‘Finally the baht in which the entry 
appears is a chawpatra which is unpaged, 
andthe entry is the last in the book 
and could easily have been made at any 
time. 

I have given my most careful con- 
sideration to the evidence of these witnesses 
and am forced to regard it as wholly 
unworthy of sredence. І am unable to 
bring myself to believe that there was 
any need to borrow any money by pawn- 
ing ornaments, and I am convinced that 
the whole of this portion of the story is* 
а fabrication. In these circumstances the 
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evidence of Milkhi and Nanak Ohand 
requires a good deal of corroboration 
before it can be accepted. ‘The nly 
other evidence in the case is that given 
by Karm Chand and Chet Ram. If 
Nanak Chand is to” be believed, Karm 
Chand took an astive part in the negotia- 
tions for he says that it was Karm 
Chand who informed him that the petitioner 
wanted Rs. 100 for releasing the two on 
bail and not proceeding against Birju and 
that it was Karm Chand who interceded 
for him when the petitioner refused to 
take only Hs. 60. Кага Chand denies 
this flatly. One of these two is apeaking 
the untruth. Karm Chand was suspected 
of having harboured Alla Ditta (referred 
to above). He was one of the two men 
who stood surety for Partab Sirgh when 
he got into trouble, and he complained to 
D. W. No.30, Babu Chattar Singh, Revenue 
Officer (since retired), on the 9th December 
1917 that the petitioner was sidin@ with 
his (Karm Chand's) opponent in connection 
with a dispute relating to crops. It is 
also stated that the petitioner was warned 
to keep an eye on Karm Chand. All 
these circumstances tend to detract con- : 
siderably from the value of Karm Chand’s 
evidence in spite of his being a Kursi nashin 
and the possessor of а number of 
chits. That he had cause to dislike 
Khadam Ali seems to be clear and his 
connection with Partab Singh is a matter 
that cannot be lightly put aside. ` 

I am not prepared to accept his account 
of what occurred. 

There rémaings Chet Ram who has been 
regarded as an independent witness by the 
learned Sessions Judge. 

His intimate connection with Karm 
Chand, however, renders his evidence sus- 
рісіоив to my mind, and I regard his presence 
at the Police Station as extremely im- 
probable. Hehad nothing to do with the 
excise case and appeared just in time to 
witness the payment of the bribe and to 
intercede for Nanak Chand—an intercession 
that was accepted although the petitioner 
had wanted Karm Chand to send him 
away. He had been to Paniar on business 
that day and there is evidence on the 
record to show that it would take some 
five hours to travel from there to Narot 
Jaimal Singh owing to the heavy rain that 


Vol. L] 
BAJJAB ALI 0. EMPEROR, 


had»fallen in those days, I hava very 
grave doubts as to his presenoe 
village that day. 

The Courts below have given a good 
deal of weight to what they consider the 
unnecessary prolongétion of the procsedinga 
on the llth November 1917 аз entered 
in the ease diaries, 1 am, however, nuable 
to see that there was апу suspicions délay 
in, or prolongation of, the enquiry, which 
appears to have been condacted in the 
customary manner. NG one seems to have 
gone to the Police Station to atand surety 
till Milkhi went and then he had to get 
Budhu. The evidence shows that very 
soon after Budhu and Milkhi arrived the 
two men concerned were admitted to bail. 
I am oonvinoed in my own mind that 
the ease is a fabrication from beginning 


in the 


to end,; and I accordingly accept this 
petition, set aside the conviction and 
sentence and acquit the petitioner. 

* | Petition accepted, 


CALCUTTA HIGH COURT. 
URIMINAL Rey:sros No. 263 оғ 1918, 
May 10, 1918. 
Present; —Justiae Sir Syed Shamsul Huda, 
Кт., and Mr. Justice Smither. 
КАЈЈАВ ALI— PETITIONER 
VETSUS 
HMPEROR—Opposire Parry, 
Criminal Procedure Code (Act V of 1893), s, 369— 
Review in. criminal case —High Court, power of, to 
review order, Я 
The High Court has no power to review its order 
summarily rejecting a orimiual appeal. [p. 28, col. 1.] 


Where a case is disposed of merely for default 
of appearance or where an order is passed to 
the prejudice of an accused person aud by mistake 
or inadvertence no Opportunity has been given to 
him to be heard in his defenoe, the order of the 
High Court in such a case may bo reviewed, Гр. 26, 
col, 17] 


Criminal revision against the order of the 


Officiating Additional Sessions Judge, Tip. 


porab, dated the 25th September 19:7. 

Baba Ham Turan Ohatterjee, for the Pati- 
tioner. 

Mr. Orr, Dapnty Legal Romembrancer, 
far tha Crown. * 


JUDGMENT,— The oiroumstances under 
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which this Role was issued are Shortly 
these: In April 1917 there was a riot in 


the course of which one Hasanuddin re- 
ceived а lath? blow on the head  whioh 
resulted in his death, Ali Newaz being the 
person who was alleged to have struck the 
fatal blow. In eonnection with this овопг. 
rence six persons, namely, Ali Newaz, Nabi 
Newaz, Hamid Ali, Surat Ali, Jafar Ali and 
Akram Ali, were tried together and on 
conviction under sections 147 and 30 /149 
of the Indian Penal Code, Ali Newaz was 
Ben'!eneed tn seven years’ rigorous imprison. 
ment, Hamid Ali to threa years, Nabi 
Newaz to eighteen months and the remaining 
three, 272, Surat Ali, Jafar Ali and Akram 
Ali were sentenced to two years’ rigorous 
imprisonment. Rajjab Ali, one of theacous. 
ed in the case, was tried subsequently, he 
having been ill at the time of the trial of 
the other aceusel persons. Rajjab Ali, who 
was convicted last and sentencel to two 
years’ rigorous imprisonment, appealed from 
jail. His appeal was placed on the un- 
defended list, and we summarily rejected 
the appeal without calling for the record, 
as on the face of the judgment there was 
nothing to show that the sentence was in. 
appropriate. The other convicted persons 
subsequently appealed through a Vakil of 
this Court, The appeal, except as regards 
Ali Newaz, was admitted for consideration 
of sentence only and the record was sent 
for and ultimately, after hearing the Vakil 
for the appellants and the Deputy Legal 
Rewembrancer for the Crown, the learned 
Judges, with fnller materigla before them, 
reduced the sentences passed on the five np. 
pellants to rigorous imprisonment for four 
months only. А 

An application was then made to us to 
review our order summarily rejecting the 
appeal of Rajjab Ali and reduce the 
Sentense passed on him, as his oase, it wag 
urged, was not distinguishable from that of 
the five appellants sentenced to four months’ 
rigorous imprisonment. We thought that for 
the sake of consistency the sentence on 
Rajjab Ali should also be reduced. Wa 
had our doubts whether, having regard to 
the decision of the Fall Penoh in Gibbons, In 
the matter of (1), we eould review our order, 
but we issued the Rute as we were informed 


(1) 14 C. 42, 7 In&, Deo. (N. &.) 29, ° 


26 
„ CHAUYH MULL t. EMPEROR, 


that in some more recent cases this Court 
had reviewed its orders in criminal sages. 

: The matter has now been argued before 
us, and the learned Vakil for the petitioner 
has drawn our attention to the following 
cases decided by this Court after the Full 
Bench decision: Bibhuti Mohun Roy v. Dasi 


: Money Dasi (2), Bibhuty Mohun Roy v. 


Dasimont Dassi (3), Hume v. Poresh Ohandra 
Ghosh; An Attorney, In the matter of (4). 

We think the present case is not distingu. 
ishable from the case decided by the Full 
Bench, and is distinguishable from these 
other cases. In the first of these cases the 
order had not issued nor had it been 
sealed with the seal of the Court, and the 
Rule was discharged for default as the 
learned Vakil engaged insupport of the Rule 
could not appear when the case was called 
on for hearing and there was no considera- 
tion of the merits of the case, The second 
case was of the same nature, č. e, the case 
was disposed of for default of appearance 
only, without any decision on the merits. 
The last case does not seem to us to 
throw anylight on the question under our 
consideration. The result of the decisions 
of this Court subsequent to the Fall 
Bench case seems to be this: that where 
а case is disposed of merely for default 
of appearance or where an order is passed 
to the prejudice ofan accused person and 
by mistake or inadvertence no opportunity 


has been given to him to be heard in 
his defence, such an order is not опе to 
which the ruling in the Full Bench case 


applies. We are, therefore, of opinion that 
‘we are bound by the decision of the Full 
Bench and that this Rule must be discharg- 
ed. At the same time we may observe that 
we are not prepared to say that the sen- 
tence passed on the five appellants was too 
lenient, having regard to all the вігвит- 
stances of the case, nor can we say that 
Rajjab Ali.déserves a severer sentence than 


` that passed on the five appellants before 


mentioned. 
We would, therefore, direct that a copy 


(2) 70. W. №, vii (7). 
(3) 3 Ind, Cas, 393; 10 O. L. J. 80; 10 Or. L. J 
287. 
(4) 22 Ind. Cas. 324; 41 О, 734; 15 Cr. L. J. 52; 19 
О. W. N. 693. 


*See Emperor v. Romesh Chander Gupta, 45 Ind. 
Las. 157; 22 C. W, N, 168, 
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of this judgment as wellas a copy of, the 
judgment in Appeal No. 679 of 1917 be 
forwarded to the Шоб] Government, wath 
а recommendation that the sentence of 
rigorous imprisonment passed on Rajjab 
Ali be reduced to the period he haa 
already undergone. 
Rule discharged, 


PATNA HIGH COURT. - 
CRIMINAL Revisiox No. 456 or 1917, 
December 20, 1917. 

Present; —Mr. Justice Jwala Prasad. 
OHAUTH MULL—Peririoxer 

versus E 
EMPEROR——Orrostrg PARTY, 

Criminal Procedure Code (Act V of 1898), в. 210— 
Bengal Municipal Act (III B. 0. of 1884), s. 261— 
Chemical Examiner, report of, whether admissible in 
evidence without examination of Chemical Examiner. 

A report of the Chemical Examiner made prior 
to the institution of proceedings under section 251 
of the Bengal Municipal Aot is not admissible 
in evidence without the examination of the Chemi- 
cal Examiner himself. [p. 27, col, 2.] 

Revision against a. decision of the Honorary 
Magistrate, Patna. 

Messrs. Asghar and 5, N. Sircar, for the 
Petitioner. 

JUDGMENT.—The petitioner has been 
convicted by the Honorary: Magistrate of 
Patna under section 251 of the Bengal 
Municipal Act (Act III of 1884). The 
conviction has been affirmed by the Addi- 
tional District Magistrate in appeal. 

On 23rd August 1917 the Medical Re- 
gistrar of Patna Municipality (P. W. No. 1) 
went to the shop of the asoused and 
“wanted to purchase some good ghee for 
food purposes.” - The petitioner. brought 
out some canisters of ghee and offered the 
ghee wanted by the Medical. Registrar. 
The Registrar took some. ghee and smelt 
it and found it bad, and he told the peti- 
tioner that it was “unfit for human con- 
sumption” and put the ghee in3 phials 
in the presence of the petitioner and some 
witnesses: and sealed them up. Two phials 
of the ghee were made over to the Health 
@fficer of the Municipality, who was also 
pregent at the time, 
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. The Health Officer sent the phials to 
the “Government Chemical Examiner at 
Gulzarbagh in Patna “City. The Chemi- 
cal: Examiner's report was received by 
the Municipality. It bears the date 29th 
August 1917, The report stated as to the 
ghee sent to him, purporting to belong 
to Bindh Raj Sultan Mull of Maroofganj, 
that it was “adulterated and unfit for 
human consumption.” Upon the receipt 
of this report, sanction of the :Munici- 
pality was obtained on 2nd September 
1917 under section 355 of the Municipal 
Act for the prosecution of the petitioner 
under section 251 of the Act. Thereupon 
the Registrar of the Municipality lodged a 
formal complaint in the Court of the 
Honorary Magistrate on 7th September 1917, 
enclosing with the petition the report 
from the Chemical Examiner, the bottles 
of the sample ghee and the receipt given 
by the accused and also the sanction 
given by the Chairman of the Municipality. 

On behalf of the prosecution the Regis- 
trar was examined as a witnees (P. W. 
No.1). He stated in his evidence that 
he asked the petitioner to sell to him 
good ghee for food purposes and that 
ghee was offered to him for sale and he 
took some samples therefrom and made 
over to the Health Officer who was 
present there. Upon this point he says :— 

"[ made over the two phials to the Health 
Officer. Exhibit I is the signature of the 
Health Offiser on the phial Exhibit 11. What 
happened afterwards Г don’t know about 
these two phials, Exhibit ! is the report 
of the Chemical Examiner.” 

The Chemical Examiner's report was 
marked upon this evidence. The ascused 
took objection in the trying Court as to the 
admissibility of the report of the Chemical 
Examiner under section 510 of the Code 
of Criminal Prosedure. This objection was 
apparently overruled. The Chemical Exami- 
.ner was not examined to prove that the 
ghee was adulterated and unfit for human 
eonsumption, Under sestion 510 of the 
Code of Criminal Prosedure the report of the 
Chemical Examiner may be used as evidence 
of enquiry without the evidence of the 
Chemical Examiner in cases where the report 
is made in the course of any proceedings under 
the Code of Criminal Procedure. The pro- 
, Seoution was started upon the complaint lodgéd 
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on 7th September 1917 and the report was 
received about the 2nd of September 1917, 
i.e., prior to the initiation of the prosecution. 
The report was, therefore, not made in the 
eourse of any proceeding instituted under 
the Code of Criminal Procedure. The ex- 
amination of the Chemical Examiner cannot, 
therefore, be dispensed with. I, therefore, 
allow this contention of the petiticner and 
hold that the Chemical Examiner should 
have been examined. 

lt is also contended that identity of the 
ghee examined by the Chemical Examiner 
has not been proved in this case. The 
evidence on this point consists only of the 
evidence of the Registrar of the Municipality, 
He made over the ghee to the Health Officer, 
but he does not know what became of it 
afterwards until he saw the report of the 
Chemical Examiner. The connecting link is, 
therefore, missing. Evidence should have 
been given on behalf of the prosecution 
as to the transmission of the identical ghee 
to the Health Officer and of his having 
received it. The Health Officer got it from 
the Registrar and he ought to have been 
examined by the prosecution and given 
any further evidence, if any, to show how 
the identical ghee reached the hands of the 
Chemical Examiner. This has not been done 
in this case. 

It has also been said that the Chemical 
Examiner’s report does not show the nature 
of the adulteration and exactly what he found 
by analysis, że, what the adulteration 
consisted of. The report says that the ghee 
was adulterated and unfit for human con- 
sumption. The objection of the defence is 
that the details of adulteration were necessary. 
In support of the contention the learned 
Counsel on behalf of the petitioner has 
sited the ease of Мой Lal Pal v. Oorpo- 
ration of Oalcutta (1), which was а case 
under section 495 of Calcutta Municipal Aot 
(III of 1899). The terms of that section 
entirely agree with the terms of section 
251 of the Bengal Municipal Act (NI 
of 1884) and the principle of that ruling 
will apply to the present case. 1 do not 
feel inclined to agree with the contention 
of the learned Counsel on this point. The 
authority cited in the case goes against the 
contention of the learned Counsel. There 


e the Food Inspector of the Municipality 


(1). 80 C. 643; 7 С. W. М. 637. 
e 
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purchased samples of mustard oil from the 
manufactory of the accused, which on ana- 
lysis were found to be adulterated with til 
oil and the accused were convicted under 
section 495 of Bengal Act III of 1899, 
The learned Judges who desided that case 
observed that the Inspector asked for 
mustard oil and was entitled to get mustard 
oil unadulterated with £l or anything else, 
and the supply of the adulterated mustard 
oil was held sufficient to bring the vendor 
within the section of the Act. Here the 
Registrar wanted good ghee for human con- 
sumption. The meaning is olear that he 
wanted pure quality of ghee as is mentioned 
in the ruling quoted above. To give him 


adulterated ghee, no matter how it -was 
adulterated, wonld bring the petitioner 
within section 251 of the Act. The pro- 


viso to that section relied upon by the 
learned Counsel for the petitioner does not 
apply to this case at all. 

Another contention of the learned Coun- 
sel has been that the ghee was not offered 
for sale and that the petitioner does not 
sell ghee. It isadmitted that the canisters 
of ghee were produced from a room of his 
shop by the petitioner himself. It is ad- 
mitted in evidence of the defence that the 
Registrar went to the shop and asked for 
ghee from the accused and the accused 
said that he had ghee in his possession and 
the Ме was given. So the demand of the 
ghee aud the offer of it is admitted, 

The only question is, whether the ghee 
was for purchase and it ‘was offered for 
that purpose. ‘The Registrar in his evidence 
says that he “asked the accused for ghee on 
price" and that the canisters of ghee were 
brought out by the servant of the accused 
and one canister was opened. The accused 
told him to take ghee from any one he liked. 
From the evidence of the Registrar there 
can be no doubt that he asked the accused 
to sell him ghee and that- the ghee was 
given fo him for that pürpose. The sub- 
sequent act of the Registrar in taking the 
ghee as sample, after suspecting it to be 
adulterated, does not at all affect the 
decision that .when he first asked the 
accused to give ghee he wanted to purchase 
it. In the ruling quoted above, the In- 
spector of the Municipality in a similar 
way took samples of the mustard oil from 
e the acoused in -that саве and sent them 
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for analysis. I, therefore, overrule this con- 
tention of the petitioner. is 

The result is tfat I do not see any 
ground for setting aside the conviction in 
this ease upon the contentions raised by 
the learned Counsel referred to above. But 
the ease is one which required additional 
evidence to be given in order to prove 
the adulteration of the ghee. The report 
of the Chemical Examiner, as observed 
above, was not properly admissible in evi- 
dence and the Health Officer of the Mani- ` 
eipality should have been examined and 
evidence should have been' given as to the 
identity of the ghee that the Chemical Exami-' 
ner analysed. 


I would, therefore, remand the case to 
the lower Court with the direction to 
examine the Health Officer and the Chemi.’ 
oal Examiner, and to take such evidence 
of the prosecution in order.to prove that the 
ghee in question was the ghee whioh was 
analysed by the Chemical Examiner. eThe 
evidence thus taken shall be returned to this 
Court by the 6th of February 1918, The 
accused will be entitled to cross-examine, 

Case remanded, 


ALLAHABAD HIGH COURT. 
Criminar Revisios No. 17 or 1919. 
February 21, 1919. 
Present: — Мг. Justice Lindsay. 
JAL ТАТ RAM-—APPLIQANT 
versus 
EMPEROR – Opposite Parry. 

Penal Code (Act XLV of 1860), s 193—Fabrication 
of false evidence—Attestation of false report without 
knowing contents—Offence. 

The mere fact of a person placing his signature 
on a written report, without knowing its contents, 
is no ground for holding that he necessarily knew 
or had reason to believe that the contents of the 
report were false; at most, the act is indisoreet 
and does not amount to an offence under section 193 . 
of the Penal Code. [p. 29, col, 2] 


Criminal revision against the order of 
the Sessions Juige, Bareilly, dated the 1:1 
January 1919, . a T 
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Mr, Nihal Chand, for the Applicant. 

Mr. R. Malcomson, Assistant Government 
A@vocate, for the Crown. 

JUDGMENT.—This is an application 
for revision on behalf of cne Jai Jai Ram 
who has been convicted of an offinoe 
under section 193 read with section 114 
of the Indian Penal Code. The charge 
against him was, “that on or about the 
4th of April he abetted the fabrication: of 
a false report, Exhibit A, (meant to show 


that the Halwai could not be identified) 
inasmuch as he knew it to be a false 
report, and countersigned it with the 


intention that it might appear in evidence 
in a judicial proceeding and might саозе 
the Court to form its own opinion about 
the guilt of Brij Mohan.” 
: In order to understand. the nature of 
the charge against the accused it is 
necessary to refer to a few facts. On 
the 4th of April 1918 а woman named 
Mus@mmat Kesri, who is mow dead, went 
to the Police Station at Tanakpur with her 
little girl aged 9 years and complained 
that the girl had been assaulted by a 
Halwai whose name she did not know. 
She described this affair ач having taken 
place four days previously and said that 
the girl had been bleeding. The report 
was taken down by head constable Krishna- 
nand and he recorded it in the general 
-diary under section 323, remarking that 
the child’s mother did not desire to have 
any medical investigation. It appears, 
however, that the mother at once took 
the child to a hospital where she was 
examined by the Lady Doctor, Miss Butcher, 
Miss Butcher found that the girl had been 
raped and sent information accordingly to 
the Police Station. Later on in the after- 
noon Musammat Kesri brought a written 
report, Exhibit A, which is proved to 
''have been written by а man named Hayat 
Singh and which was admittedly attested 
by the present applicant Jai Ram. In 
this Kesri stated that she did not know 
who the man was who had violated her 
daughter. She said that the girl had not 
disclossd what had happened, and that 
she, (the mother), thought the child was 
suffering from dysentery. Kesri went on 
to say that she was unable to identify 
the person who was responsible for the 
"rape and so was her daughter, and the 
e. 
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report ocncluded with a statement to the 
effect that no investigation was desire 1, 
Sometime after thisit came to kno sledge 
that a man named Brij Mohan had 
raped this child; he was tried for the 
offence, found guilty and sentenced to tin 
years’ rigorous imprisonment. The only 
solid fact on the record against the 
accused is the fact that he attested this 
written report which was brought to the 
Thana on the afternoon of the 4th of 
April. It was for the prosesution to prove 
that Jai Jai Ram knew that this written 
report was a false report ага that he 
countersigned it with that knowledge and 
with the intention that the report should 
ba used as evidence in a judicial proceed- 
ing. The learned Judge of the Court 
balow has discussed the whole question 
of the applicant’s knowledge at great 
length, but it seems to me there is no 
foundation of fact for the conclusion at which 
the learned Judge has arrived. It cannot 
be consluded that because this man Jai Jai 
Ram put his signature to this written report 
he necessarily knew or had reason to believe 
that the contents of the report were false. It 
is not made to appear from any evidence that 
the contents of the report were read out to 
him and though it may be a very foolish thing 
for a man to attest a document of this 
kind without being made aware cf the 


_ contents, this indiscretion does not amount 


to an offence under the Penal Code. Various 
other circumstances have been taxen into 
consideration by the learned Judge for the 
purpose of imputing guilt to the aceuced, 
The principal one seems to be that Jai Jai 
Ram isa near neighbour of the man Brij 
Mohan who was found guilty of the charge 
of rape, and so it is assumed that by 
reason of his living in the neighbourhood 
he mast have been aware that Brij Mohan was 
the person who committed the rape upon 
the child, Hsre again this assumed know- 
Iedge has been too readily attributed to 
Jai Jai Ram and there is no foundation 
of fact to justify it. To say that because 
Jai Jai Ram lives on the other side of 
the road from Brij Mohan he must neces- 
sarily have known that Brij Mohan had 
committed ihe rape on this child, is surely 
going too far, The statement of Jai Jai 
Ram is that the report was written by a 
man called Hayat" "Singh, who asked him 
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as he. was passing by to put his name 
to it and that he did so, There is no 


evidence on the record to contradict this 
statement of the accused and I think in 
the circumstances the statementis probably 
a true one. The result is thatI find that 
there is no evidence to support the charge 
and conviction, I allow the application, 
set aside the conviction and sentence and 
direst that the accused be acquitted and 
released. He is on bail; his bail bond will 
be discharged. 
Oonviction set aside. 





PATNA HIGH COURT. 
Criminar Revision No. 52 or 1918. 
February 25, 1918. 
Pieseni:—Mr. Justice Jwala Prasad. 
MAHESH SAHU AND ANOTHER —PETITIONERS 
versus 
EMPEROR at TAB CompLaint OF Musammat 


MANKI KALWARIN—Oppostre Parry. 
Criminal Procedure Code (Act V of 1898), з. 522 


—Penal Code (Act XLV of 1860), s. 448—Criminal - 


trespass, conviction for--Order of restoration of pro- 
perty to complainant —Oriminal force, use of, whether 
mecessary. 

A mere conviction under section 448 of the 
Penal Code does not justify an order under sec- 
tion 522.0f the Oriminal Procedure Code, unless 
it. is found that the offence was attended by 
criminal force as expressly mentioned in the latter 
section. Mere show of criminal force is not suffi. 
cient. [p. 81, col, 1.] 

Criminal revision froma decision of the 
Magistrate of Arrah (Sahabad). 

Mr. L. N. Singh, for the Petitioners. 

Mr. Harihar Prasad Sinha, for the Opposite 
Party. 

JUDGMENT.—The petitioners have been 
convicted under section 448 of the Indian 
Penal Code ona charge of having “entered 
.into the house of one Musammat Manki in 
order to take by force the possession of her 
honse.” 

Musammat Manki, the complainant, was 
& widow of one Biltu. Upon the death of 
Biltu she married Biltu's brother, Paltu. 
The house in question belonged to Biltu 
and fell to the share of Maheshi, son o 
Biltu, on partition between him and Basu- 
deo. The partition was by registered deed, 
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` dated the 29th November 1916 (Exhibis A). 


The accused has purchased recently the house 
in question froma prior vendee of MahesBi. 
The trying Court had also convicted the 
accused under section 323 of the Indian 
Penal Code of havidg caused hurt to the 
Musamm^t in ihe course of evieting her 
from the house. The lower Appellate Court 
has disbelieved the story of hurt and has 
acqnitted the petitioner of the offence under 
section 323. There is no finding of any 
force having been used by the accused to 
the Musammat, nor of any overt act by 
which the intention of the accused to use 
force could be inferred. The Court below 
in one place says: “On the whole I think 
ООО Mahesh wished to take possession of 
the house by force.” Mere show or desire is 
not sufficient. The trespass must be with one 
of the intents mentioned in section 441. , 
Moreover, it appears from the findings of 
the Court below that the accused entered 
the house in the exercise of a right con- 
ferred on him by virtue of the sale-deed 
executed by the vendee of Mahesh, who 
has been held by the Magistrate to be 
the true owner of the house. The Magis- 
trate has held “that the complainant has 
got no right to the house” and that it 
fell to the share of Mahesh under a re- 


gistered partition deed and that the 
Musammat was occupying ib "with the 
consent of her son, Maheshi.” The entry, 
therefore, of the accused was not at all 
unlawful. The accused had a right to 


take possession of the house. There is no 
finding that the intent of the accused was 
to intimidate, insult or annoy, The charge 
also does not mention such an intent. The 
observation of the Magistrate that “it must 
be seen that the house trespast was to 
insult and to beat her," does not amount 
to a finding at alland no facts have been 
found to raise the inference that the in- 
tention of the accused was to insult and 
to beat. The trespass, if any, committed 
was, therefore, in the bona fide assertion of 
the petitioner’s claim or right. 

The conviction must, therefore, be set 
aside and the accused are acquitted. The 
fine, if already realised, must be refunded. 

The order under section 522 of the Code 
of Criminal Procedure, dated 22nd Janu- 
hry 1918, passed by the Sub- Divisional 
Magistrate of Sassaram directing that the 
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house in question be restored to the ров- 
sesgion of the Musammat, was also bad 
inasmuch as mere ocorfviction under section 
44% of the Indian Penal Code would not 
justify an order under section 522 of the 
Oode of Criminal Procedure, unless it was 
found that the offence was attended by 
criminal force as is expressly mentioned in 
the latter section. Mere show of criminal 
force is not sufficient; all the High Courts 
sonour in this view: Vide Ram Ohandra 
Boral v. dityandria (1), Srihari Shome v. 
Lal Khan (2), Satta Biswal v. Dochhi Stri (3), 
Batakala Pottiavadu, In re (4), Narayan 
Govind y. Visajt (5) and Churaman y. Ram 
Lal (6). 

Moreover, in this ease the conviction under 
section 448 has been set aside. The order 
under section 522 cannot, therefore, stand 
and is hereby set aside. If the order of the 
Magistrate has already been carried ont, 


status quo ante should be preserved and 
‘the possession of the house restored to, the 
petitibner, * 


Oonviction set aside. 
(1) 26 C. 484; 2 C, W. N. 305; 13 Ind, Dec. (х, s.) 
88 Ў 


(2) 5 0. W. N. 250, 
(8) 7 C.L. J. 175; 12 C. W. N. 269; 7 От. Lal, 


6 М. 49; 2 Weir 675; 12 M. L, J. 447. 
(5) 23 B. 494; 12 Ind. Dec. (N. з.) 329. 
6 А841; A, W. N. (1903) 59. 





PATNA HIGH COURT, 
Criminal Revision No. 359 or 1917. 
November 21, 1917. 
Fresent;—Mr. Justice Jwala Prasad, _ 
SHAMBEHARI SINGH AND orners— 
PETITIONERS 
versus 
EMPEROR— Opposite Parry, 
Criminal Procedure Code (Act V of 1898), ss. 419, 
421, 423—Appeal, criminal—Summary dismissal— 
Procedure—Opportunity to be given to appellant to 
be heard. i 
Before an appeal presented under section 419 
of the Criminal Procedure Code can be dismissed 
summarily, the appellant is entitled to a reason. 
able opportunity for being heard in support of his 
petition. Therefore, when a petition of appeal is 
adjourned to another date notice of the adjourn- 
ment should be given to the appellant, Гр. 32, col, 1.] 


Clause (1) of section 421 of the Criminal Procedure 
Oade requires that the Appellate Court shall peruse 
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the petition of appeal and the judgment appeaied 
against and then if it considers that there is nc 
ground for interfering, it may dismiss the appeal 
summarily, The order of the Appellate Court should 
show on the face of it that the Court had con- 
formed to the requirements of the section- to 
enable the revisional Court to find out whether 
the appeal was judicially disposed of, Гр, 32, cols. 
1&2.) 

The duty imposed upon an Appellate Court by 
section 423 of the Criminal Procedure Code to go 
through the record is irrespective of whether the 
appellant appears or does not appear. If the ap- 
pellant or his Pleader appears, the Court is bound 
to hear him and then dispose of the appeal. If 
the appellant or his Pleader does not appear, the 
Court is bound to go through the record and the 
judgment of the lower Court and then to decide the 
appeal on merits. [p. 82, col, 2.] 

Criminal revision from an order of the 
Deputy Magistrate, Palamau, dated the 16th 
August 1917, 

Mr. G. C. Fal, for the Petitioners, 

JUDGMENT.—This is an application 
against an order of the Deputy Magistrate 
of Palamau, dated the 16th August 1917, 
summarily rejecting an appeal preferred by 
the petitioners to the Deputy Commissioner 
of Palamau. | 

The petitioners were convicted by а 
Deputy Magistrate for offences under seo- 
tions 148 and 379 of the Indian Penal 
Code. An appeal against the conviction 
was preferred by the petitioners to the 
Deputy Commissioner. The appeal was 
filed on the 23rd July 1917, On the 
petition of appeal there is a note at the 
top of it: ‘Put up before the Deputy Com- 
missioner—Deputy Magistrate, 23-7.1917,” 
This note has not been signed by any 
Deputy Magistrate. This may perhaps be 
the reason why the appeal petition was 
not put up to the Deputy Commissioner 
until the 16th August 1917, almost three 
weeks after it was presented to the Deputy 
Magistrate. In the order-sheet the first 
order in the column of date has got the 


25-7-19)7 г 
entry j¢-g.1917- 16 obviously means that the 


petition was filed on the 25th July and 
was taken up on the 16th August 1917, 
The reason for the delay is not at all 
obvious from the record, 16 is not known’ 
whether it was at all notified to the appel- 
lants or their Pleader that the petition of 
appeal would be taken up on the 16th 
August. The Deputy Commissioner did not 


,hitnself -dispose of the appeal; he made it 


over to Babu Hira kal Banerji, Deputy 
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Magistrate, for disposal. This order apparent- 
ly is under section 407, clause (2), under 
"which the District Magistrate or the Deputy 
Commissioner, as in- this case, is authorised 
to direct that an appeal preferred under 
section 407 (1) may be heard by any 
Magistrate of the first class subordinate to 
him and empowered by the Local Gov. 
ernment to hear such appeals. On that 
very day, namely, the 16th August when 
the petition was made over to the Deputy 


Magistrate for disposal, the Deputy Magis- . 


trate passed the following order: — 

"Parties not present nor the Pleader for 
the appellants whom Isent for. Appeal sum. 
marily rejected.” 

The order does not show under what 
section of the Ccde of Criminal Procedure 
the appeal was summarily rejected. Seotion 
491 is the only section which gives power to 
an Appellate Court to “summarily dismiss" 
an appeal. 

Tke reason given by the Deputy Magis- 
trate for summarily rejecting the appeal 
is that the petitioners and their Pleader 
did not appear. Clause 2 of section 421 
provides that по appeal presented under 
section 419 "shall be dismissed unless the 


appellant or his Pleader has had a rea- 
sonable opportunity of being heard in 
support of the same.” Al the High Courts 


agree that an appellant is entitled to a reason- 
able time, after presentation, in order to 
be heard in support of his petition. It 
follows, therefore, that when the petition 
of appeal is adjourned to another date, 
notice of it should be given to the appel- 
lant. In this case, as I have shown above, 
the petition was not considered on the 
date on which it was presented, but it 
was taken up three weeks after and no 
‘notice appears to have been given to the 
petitioners of . the date fixed for the 
hearing. The petitioners in their petition 
filed in this Court have denied any 
knowledge or information of the date 
on which their appeal was rejected by 
the lower Appellate Court. There is nothing 
to show that the petitioners were givena 
reasonable opportunity of being heard in 
support of their appeal. I, therefore, hold 
that no such opportunity was given at 
all to the petitioners or their Pleader. 
Again olause (1) of section 421 requires 
that the Appellate Gourt shall peruse the’ 
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petition of appeal. and the judgment 


appealed against and then if it oonatders 
that there is no ground for interfering, 
it may dismiss the appeal summafily. 
In my opinion the order of the lower 
Appellate Court’ should shew on the face 
of it that the Court had conformed to the 
above requirements of the section to enable 
the revisional Courts to find out whether the 
appeal was judicially disposed of. The order 
in question does not pretend to have done so. 
if the first order of the Deputy Com. 
missioner be construed or was meant to 
be an order admitting the appeal, the 
second order passed by the Deputy Magis. 
trate to whom it was made over for 
disposal would be an order under section 
435 of the Criminal Procedure Code. In 
order to give jurisdiction toa Magistrate to 
pass an order under section 423, notice unter 
section 422 is required to be given to the 
appellant. That has nof been done in this 
easg. Thenon the date fixed the Court is 
to peruse the* record; and can dism{ss the 
appeal only when it considers that there 
is no ground for interference with the 
judgment of the first Court. The duty 
imposed upon the Court to . go through 
the, record and to satisfy itself is irrespes- 
tive of whether the appellant appears or 
does not appear. If the appellant or his 
Pleader appears, the Court is bound to 
hear him and then dispose of the appeal. 
If the appellant or his Pleader does not 
appear, the Court is bound to go through 
the record and the judgment of the lower 
Court and then to decide the appeal on 
merits, Whether the order, therefore, of 
the 16th August 1917 of the Deputy 
Magistrate is an order under section 421 
or 423, the order is bad and should be 
set aside, I, therefore, direct that the appeal 
be remanded to the Deputy Commissioner 
in order to dispose of it according to law after 
giving an opportunity to the appellant or 
his Pleader to be heard in support of the 
appeal. А 
Appeal тета nded, 


ea. 
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А PATNA HIGH COURT. 
ÁPPEAL FROM ÁPPFLLATE ORDER No, 261 
ө OF 19 а 8. 
February 13, 1919, 
Ргеѕемі:—Мт, Justice Atkinson and 
i Mr. Justice Das, 
Musammat BINDA BIBI— DecnEE- 
HOLDER— APPELLANT 


versus 
MUNI SINGH—J ULGMENT- DEBTOR— 


. RESPONDENT. 
Bengal Tenancu Act (VIII B. C. of 1835), Sch. III, 
- Art. 6— Decree. obtained against co-sharer tenant— 
Ewecution— Limitation, 

‘A co-sharer tenant is a tenant, and a snit for 
rent brought against such tenant is а suit be- 
tween a landlord and tenant to whom the pro- 
visions of the Bengal Tenancy Act are applicable, 
Therefore, Article 6 of Schedule III of the Act 

- is applicable to а deoree obtained in such a suit, 


Appeal from a decision of the District 
Judge, Patna, ` 

Messrs. Gangadhar Das and  Panchanan 
Banerji, for the Appellant. • 

Mr. Bimala Oharan Sinha, for the Respond- 
ent. : 

JUDGMENT, 

Das, J.—On 8th February 1913 the appel- 
lant before us obtained a decree in Rent Suit 
No. 102 of 1913 against the respondent in 
respect of arrears of rent for the years 1316 
to 1319. On llth September 1915 the 
appellant executed her decree and realised 
the sum of Rs. 105. On 15th April 1918 
she presented her second application for 
execution and was met with the objection 
on behalf of the judgment debtor that 
the application was barred by the special 
rule of limitation provided by Artiole 6, 
Schedule III of the Bengal Tenancy Act, 
This argument found favour with the 
Courts helow and the deoree-holder now 
appeals to this Court, and Mr, Gangadhar 
Das on her behalf puts forward the 
argument that the decree not being what 
ів known as a rent-deeree, the same having 
been obtained by her against а co-sharer 
tenant, Article 6 has no application. 

Article 6, Schedule III, of the Bengal 
Tenancy Act provides that for the execution 
of a decree or order made іп a suit between 
Jandlord and tenant to whom the pro- 
visions of the Bengal Tenancy Aot are 
applicable and not being a decree for a 
Bum of money exceeding Rs, 500, the 
period of limitation shonld be three’ years 
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from the date of the desree or order, 
Mr. Gangadhar Das relies upon the 
case of Sysd Muhammad Mahboob у. Bhagoo 
Mahto (1). That case is an authority for 
the proposition that where in a snit for 
rent the landlord does not implead his 
co-sharers, such a decree ig not what is 
called a rent-decree and consequently the 
holding does not pass to the purchaser at 
the auction sale free from encumbrances, 
It is no authority for the entirely different 
proposition that Article 6 ig restricted in 
its operation to applications for execution 
of rent-decrees, The question has been 
debated more than once in the Calontta 
High Court and although a different view 
was taken in the case of K. B. Dutt v. 
Gostha Behary Bhwiya (2), it ig now 
established beyond controversy that Article 
6 is applicable where a decree has been 
made between landlord and tenant to whom 
(and not “to which”) the provisions of the 
Act are applicable. It would be sufficient 
to refer to the case of Narendra Ohandra 
Lahiri v. Afifannessa — Bibi (3) It is 
worthy of note that in that oase it 
was strenuously contended on behalf of 
the judgment-debtor that аз а decree 
obtained by the co.sharer landlord against 
his tenant was not a rent-decree, Article 
6 would not be applicable. That argument 
was negatived by the learned Judges who 
heard that case. Precisely the same argument 
has been advanced by Mr. Gangadhar Das 
in this Conrt and, in my opinion, it makes 
no difference tbat in the case before us the 
suit is between landlord and co sharer tenant. 
The co-sharer tenant is a tenant; the suit 
is between & landlord and tenant to whom 
in my opinion the provisions of this Aot 
are applicable; the deoree is not & deoree 
for a sum of money exceeding Rs, 560. All 
the conditions necessary for the application 
of Article 6 are satisfied and in my judgment 
the application presented on lóth April 
1918 would be governed by Article 6, 
I come to the conclusion that the appli. 
cation for execution Presented on 15th 
April 1918, having been presented three 
years after the date of the decree, is barred 
by the provisions of Article 6, Schedule 
111, of the Bengal Tenancy Act, Т would, 
Ф) 87 Ind. Cas. 912; 1 P. І, W, 48. 
« (2) 17 1nd. Cas. 207; 16 O.L. J, 897; 16 0. W. N. 
06. 
- (8) 27 Ind. Cas, 129; 19 C. W, N, 751, 


a 
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therefore, dirmiss this appeal with costs, 
which 1 would assess at two gold mohurs. 
Aaxinsor, J —I entirely conour їп the 
judgment delivered by my learned brother. 
Appeal dismissed. 


— 


CALCUTTA HIGH COURT. 
APPEAL From APPkLLA1E ЮкОккЕ No. 539 
or 1917. 

January 23, 1919. 
Present:—Mr. Justice N. R. Chatterjea. 
DAKSHINA RANJAN DUTT— 
Darespaxt No, l— APPELLANT 
versus 
РАКІВ CHANDRA SEN-—PLAINTIFFE, 


ANDANOTHER— DEFENDANT No. 2—Resprox DE TS, 

Basement—Right of way—Municipal mehters pass- 
ing over servient tenement for cleansing privies of domi- 
mant and servient owners, effect of. 

Municipal mehters usod to pass for more than 
20 years over the land of the defendant for the 
purpore of cleansing the privies not only of the 
defendant bus also of the plaintiff: 

Held, that the plaintiff could claim an easement 
based on such user by the mehters, if the user 
was to the knowledge of the defendant without any 
obstruction for the statutory period. Lp. 35, col. 1.] 


Appeal sgainst the decree of the Sub- 
Judge, Hoogly, dated the 6th February 1917, 
modifying that of the Munsif, Sreeram- 
pur, dated the 318 May 1915. 


FACTS appear from the judgment. 

Dr. Jadu Nath Катта), for the Appel- 
lant.— The appeal arises out of a suit for 
earement in connection with a pathway 
for Mehters to cleanse plaintiff’s privy. 
The frst Court found in my favour. 
The easement of necessity was negatived 
оп the ground that there are other passages 
for the Mehter to cleanse the privies. The 
user by the plaintiff does not amount to 
a right. 1% is founded on mere license, 
The Mehter being a Muniopal servant, 
hig user would not give rise to any right 
to the pathway. His user would constitute а 
nuisance which, howlongscever continued, 
cannot give rise to а prescriptive right. 
Between the dominant tenement and the 
servient tenement there is a publie oad 
avd the terementg being not contiguors, 
there cannot bea right of easement under 

e 
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section 28 of the Act. "In the вофтшоп 
intercourse of lifes between friends and 
neighbours tacit license is constantly given 
and acted upon.” Refers to Pollock on 
Torts (10th Edition), page 461. The plaint- 
в user was not® undisturbed as the 
defendant raised a fencing on the path- 
way. The lower Court was wrong ju 
holding that the plaintiff had acquired a 
prescriptive right. Refers to Shaikh Khoda 
Buksh v. Shaikh Ta uddin (1), Ghasiram 
Mondal v. Asirbad Mahto (2). The 
distinction between right and license ів 


‘a question of law. 


Babu Shib Chandra Palit (with him Babu 
Nani Lal Dey), for the Respondenta.— The . 
case is wholly concluded by findings of 
fact. The acquisition of my right has 
been fully proved and believed by the 
lower Appellate Court, (Refers to the 
judgment.) There remains no further 
point to be desided in this Court. The 
ease  reportéd as Jadulil Muh ot v. 
Gopalchandra Mukerji (3) is in our favour. 
The user of the Municipal Mehter amounts 
to plaintiff's user, inasmuoh as tbe Mehter 
4з a common servant and his duties are of 
the same nature as that of the plaintiif's 
own Mehter. | 

Dr Jadu Nath Kan,ilal briefly replied. ` ; 

JUDGMENT.—Tbis appeal arises out 
of a suit for declaration of a prescriptive 
right of way claimed by the plaintiff over 
the defendant’s land and for other reliefs. ' 

The right of way claimed is in connec- 
tion with a passage for Mehters to cleanse 


a privy attached to the plaintiff's house. 
That privy is situated to the south of 
the privy belonging to the defendant 


and both the privies appear to have been 
served by common Mehters. $007 


The Court of first instance held that 
the prescriptive right had not been proved. 
On appeal, the lower Appellate ‘Court beld 
that ıt was proved, and accordingly made 
& declaration that the plaintiff had a 
right of way and granted а perpetual 
injunction against the defeadant in respect 
of the same. 


(1) 80. W. N. 859. ; 

12) 9 Ind. Cas, 69; 13 С. L. J. 670; 15 О, W. N. 
259. P" 
(7) 18 C. 136 (P. О.); 13I A 77; 4S8ar P. О 7, 
713; 10 Ind. Jur. 350; 6 Ind. Deo, (N. 8.) 590. * 
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The defendant has 
Court 5 { 

elt is contended оп behalf of the appel. 
lant that as the Mehters used to pass 
over the land for the purpose of cleansing 
the. defendant’s privy also and not merely 
for cleansing the privy of the plaintiff, 
the right of easement claimed, cannot be 
said to have been enjoyed ав of right 
notwithstanding the user for more than 
20 years. It ig suggested that аз a 
‘neighbour, the defendant might have 
allowed the Mehter to cleanse the plaintiff's 
privy, so that the user, so far as the 
plaintiff was concerned, was merely by 
license or permission of the defendant, 

The question, however, whether the user 
was permissive or whether it was as of 
right, was gone into by the Court of 
appeal below. The learned Subordinate 
Judge, after referring to the evidence in 
the oase, says: “Thus the plaintiff has 
very ,satisfactorily proved the use of the 
disputed passage -by Mehters for cleansing 
his- privy to the knowledge of the defend. 
ants without any obstruction for the 
statutory period and such Open and con- 
tinued user without any interruption, вап. 
not ba construed as permissive but as of 
right." Then again, he says: “The very 
position of the trap door facing north 
and the evidence on both sides dispel the 
theory of permission as stealthy user and 
so I am of opinion that all the essential 
elements for the creation of а prescriptive 
right are present in this case.” 

There is no doubt that the learned 
Subordinate Judge placed before himself 
correctly what the plaintiff had to prove 
in a case like this, becanse he says: "In 
order to aequire a right of way, there 
must be a peaceful and Open enjoyment 
by a person claiming title thereto as an 
easement and as of right for the statu. 
tory period of 20 years ending within two 
years immediately preceding the institu. 
tion of the suit. The user must not be 
attributable to permission or Sufferance 
of the owner of the servient tenement.” 


appealed to this 


So that the question sought {о be raised . 


_here was considered by the Court below 
and the finding arrived at is that it waa 
not permissive but that it was as of right, 
It was pointed ont by the learned Pleader 
“for the appellant that there was a fencing 
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erected by the defendant on some portion 
of the land, but the learned Subordinate 
Judge has found that “there was no 
actual discontinuance of enjoyment by 
reason of the obstrustion and the plaintiff 


did not submit to, or acquiesce in the 
defendant No. 18 act.” He further says 
that the plaintiff enjoyed the right to 


the kaowledge of the defendant for nearly 
2 quarter of a century. 

It is also contended that the plaintiff 
cannot claim au easement based on the 


user by the Mehters who are Municipal 
Mehters. 
Bat I do not ses how that would 


make any difference, when it is proved 
that the right was exercised in conneo- 
tion with the plaintiff's privy. In the case 
of Jadulal Mullick v. Gopalchandra Mukerji 
(3) Manieipal scavengers used а passage 
(iu connection with which the right was 
claimed) for a portion of the period 
during which the user was proved, and 
their Lordships of the Jadicial Committea 
had to consider the question whether the 
previous user hy the plaintiffs’ own servants 
had been interrupted or altered in character 
by the subsequent user by Municipal 
scavengers and whether the servitude 
gained by user was materially aggravated 
thereby. Their Lordships said (| am 
only quoting the observations bearing on 
the present point': "It cannot make any 
difference that the plaintiffs no longer 
use the passage to admit their own 
scavengers but use it to admit those of 
the Municipality to whom they are bound 
to afford free access,” 

І am accordingly of opinion that the deci. 
sion of the Court below із right, and this 
appeal is dismissed with costs, 


Appeal dismissed, 
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PARAS RAM JWALA PRASAD V, GIAN CHAND. 


PUNJAB CHIEF COURT. 
Seconp Отт АррРЕА No. 2803 or 1918. 
February 10, 1919. 
Present:—-Mr. Justice Martineau. 

Tar Firm PARAS RAM JAWALA 
DAS, Tsroves RANGU RAM— PLAINTIFE 
— APPELLANT 
VETSUSB 


GIAN CHAND —DEFENDANT— 


RESPONDENT. 

Hindu Law —Joint f[amily—Debt contracted by man- 
ager —Other members, whether personally liable— 
Burden of proof. 

There is no presumption that a debt contracted 
by the manager of a Hindu firm or family is 
contracted for the benefit of the firm or family. 
[p. 37, col. 1.] 

Brij Lal v. Jaishi Ram, 30 Ind Cas. 500; 172 Р, І. 
R. 1915; 108 P. W. R. 19:5, dissented from. 

Ganpat Rai v. Munni Lal, 13 Ind. Cas. 34; 34 A. 
135; 9 A. L, J. 54, Bhura v. Banarsi Das, 80 Ind. 
Cas. 481; 174 P. 1, R. 1915; 118 P. W. R. 1915, 
followed. 

The onus is on the creditor to prove that the 
debt was contracted for the benefit of the family. 
[р. 37, col. 1.] 

Where, therefore, plaintiff sued to recover a cer- 
tain sam of money alleged to be due on an 
account between the plaintiff and the defendant's 
deceased father and having obtaineda decree for 

-the amount due tto be recovered from the property 
left by the deceased, sought to make ihe defend- 
ant personally liable, it having been found that 
the defendant and his father were members of a 
joint Hindu family although ‘the business was 
carried on by the father alone in whose name the 


- account stood: 


. Held, that the onus was on the plaintiff to 
prove that the debt contracted by the deceased 
“was for the benefit of the family and that having 
failed to discharge that onus he was not entitled 
to "s pm decree against the defendant. [p. 37, 
col. 1. 


Second appeal from the decree of the 
District Judge, Lyallpore, dated the 29th 
April 1918, affirming that of the Munsif, Ist 
Clase, Lyallpore, dated the 25th February 
1918, decreeing the claim against the property 
of the defendant’s father. 


Мт. N. О. Pandit for Bakhshi 
eae Алы. hshi Tek Ohand, 

Dr, Nand Lal, for the Respondent. 

JUDGMENT.—The defendant's deceased 
father Jita Ram had an account with the 
plaintiffs, and they have been given a deoree 
for the amount due to them, to be recovered 
from the property left by the deceased 
The question in the appeal which the 
plaintiffs have filed in this Court is whetleer 
they are entitled to a (lecree against the de." 
fendant personally. 
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The defendant and his father were merfibers 
of a joint Hindu fimily, but the account 
stood in the name of Jita Ram alone, 
and it has been found by the lower Ар: 
pellate Court that Jjta Ram alone was 
carrying on the business, and that although 
the defendant had been receiving sums of 
money from the plaintiffa and had signed 
the last balance, these facts do not ehow 


“that he was acting independently of his 


father. The-lower Appellate Court means, 
apparently, that the defendant did these acta 
only as his father's agent and not on his 
own account. 

There was a further finding by the first 
Court that the plaintiffs had failed to prove 
that the debts had been contracted by 
Jita Ram for the benefit of the family, 
and it appears from the judgment of the 
learned District Judge that he agrees with 
that finding. The plaintiffs, moreover, did 
not dispute the correctness of that finding in 
their appeal to “the District Judge. ы 

The ease then turns upon the decision of 
tha question on whom the burden of proof 
lies, whether the plaintiffs have to prove that 
the debt was contrasted for the benefit of the 
family, or whether it is for the defendant to 
prove the contrary. 

For the appellants reliance is placed on 
Brij Lal v. Jaisht Ram (D, in which Sir 
Donald Johnstone, C. J., held that it was not 
a correct statement of Hindu Law to say 
tbat when a debt was contrasted by one 
member of а joint Hindu family, it was 
nesessary for the plaintiff to show that the 
debt was raised for joint family purposes, but 
that the presumption would be the other 
way. Reference is made in the judgment 
to pages 443 and 444 of Mayne's Hindu 
Law (8th Edition) and to Bichha Lal v. Jat 
Pershad (2), Mul Ohand v. Sadhu Singh (3) 
and Raghunathjt Tarachand v. Bank of 
Bombay (4), but I do not find in those 
authorities any pronouncement supporting 
the view that was taken by the learned 
Judge. 

There ison the other hand an array of 
authorities for the contrary view. In Ganpat 


(1) 30 Ind. Cas. 500; 172 P. L. R. 1915; 106 P. W. 
R 1915. 

(2) 45 P. В. 1899. 

(3) 59 P. R. 1893. 

(4) 2 Ind, Cas. 173; 34 


B, 72; 11 Bom. L, К. 
255, ^ 
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Rat v. Миппї Lal (5) the rulings of the 
Ніве Courts of Caloutta and Bombay were 
considered and the learned Judges of the 
Allahabad High Court followed them and 
held that there was no presumption that 
a debt contracted by the manager of a Hindu 
firm or family was contracted for the benefit 
of the firm or family. That decision 
was followed by Leslie Jones, J., in Bhura v. 
Banarsi Das (6). 

I hold, therefore, that in the present case 
the onus was on the plaintiffs to prove 
that the debt was contrasted by Jita Ram 
for the benefit of the family. The onus 
not having been discharged, they are not 
entitled to a personal decree against the 
defendant, 

I accordingly dismiss the appeal with 
costs, 


Appeal dismissed, 


(6) 18 Ind. Саз. 84; 34 A, 185; 9 A. L, J. 64. 
(6) 30 Ind. Cas. 481; 174 P. L. R. 1915; 113 P, W, 
R. 19366 . 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


Civit Revision APPLICATION No, 41 of 1916. ' 


August 23, 1918. 

Present: —Mr. Pratt, J. C., and Mr. Fawcett, 
A. J. C. 
NAVALMAL-—APPLIQANT 

versus 

MANGALDAS AND ANOTHER— OPPONENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 7, 102— 
“Artisan”, meaning of—Wages, suit to recover, by 
engineer Limitation. 

The word “artisan” in Article 7 of Schedule I 
of the Limitation Act denotes a mechanic or а 
workman who has acquired some manual skill. 
Ib does not apply to the higher classes of work 
which involve responsibility and intellectual train- 
ing. 

A suit by a mechanical engineer, who was in 
charge of an engine which worked the defendant's 
mill, to recover the amount of his wages would be 
governed by Article 102 and not by Article 7 
of Schedule I of the Limitation Act. 

Mr. P. S. Shakani, for the Applicant. 

Mr. Dharamdas Thawerdas, for the Oppo- 
nents. 

JUDGMENT.—The applicant filed a suit 
for reaovery of the balance of his wages and 
the Small Cause Coart Judge dismissed the 
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suit, holding that it was time-barred under 
Article 7 of the Indian Limitation Act. 
That Article applies to the wages of household 
servants, artisans and labourers, and the J udge 
held that the applicant was an artisan, because 
Webster’s Dictionary defines an artisan as an 
artificer. Artificer ie, no doubt, а synonym 
for artisan, but it is difficult to see how the 
use of that word throws any light on the 
meaning of the word artisan. 

We feel no doubt thatthe word denotes a 
mechanic ora workman who has acquired 
some manual skill This is also apparent 
from its association in the Article with the 
words household servant and labourer, It 
does not apply to the higher olasses of work 
which involve responsibility and intellectual 
training. The plaintiff's qualifications were 
of this description, for he was in charge of 
the engine which works defendant’s rice 
mill and had a certificate under section 19 
of the Bombay Act II of 1891, that he was 
qualified as an engineer for the management 
of the boiler. As ап engineer, plaintiff was 
something more than a mechanic or artisan, 
and the period of limitation applicable to 
this suit would be Article 102 and not 
Artiole 7. 

We accordingly reverse the decree of the 
lower Court and remand the suit for trial 
on merits. The costs to ba costs in the 
cause, 

Decree reversed and suit remanded. 


—— 


CALCUTTA HIGH COURT. 
Aepait Fi04 ÁPekLLATE ОвбзЕкв No. 951 
or 1917. 

November 25, 1918. 

Present: ~ Mr. Justice Baasheroft, 
HARI CHARAN DUTTA AND OrHERS 
— DEFEN DANTS—APPELULANTS 
Versus 
NIBARAN CHANDRA DAS ляр OT:zai — 


Puainrires —RESPONDENT3. 

Bengal Tenancy Act (VIII В. С. of 1833), ss, 22 
сї. (1), 49, 85, 16), 167 —Under-raiyati lease, validity 
of, against superior landlord —Notice under з, 49 issued 
by landlord purchaser of reiyat/s interest at vent sale, 
whgther amounts to recognition of under-raiyat as 
€mmediate tenant —Notice under s. 167, when not 
neceesar y —" Lease of land” 4% s. 160, meaning of, 
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In order that a sub.lease by a raiyat may be 
binding upon his superior landlord there must be 
either a registered lease for в term not exceeding 
9 years or the consent of the landlord. [p. +9, col. 1 ] 


' The mere issue of a notice under section 49 of 
the Bengal Tenancy Act by a superior landlord 
who has purchased the interest of the raiyat at а 
gale in execution of a rent-decree, cannot be taken 
to amount toa recognition by the landlord of the 
under-tenant as his immediate tenant. (p. 39, col. 1.] 


. Section 187 of the Bengal Tenancy Act has no 
application where the superior landlord of an occu- 
рапсу raiyat is himself the auction-purchaser of 
the holding, so that service of notice under that 
section is not necessary to eject the sub-tenant 
whose sub-tenancy is invalid as against the land- 


lord. [p. 89, col. 2.] 
The expression “lease of land” in section 160 


of the Bengal Tenancy Act means a valid lease 
[р 40, col. 1.] 

Appes! against the decree of the District 
Judee, Kbhulna, dated the 15th of November 
1916, affirming thet of the Munsif, Addi- 
tional Court at that place, dated the 31st 
‘May 1915. 

Dr. J. N. Kanjilal and Babu Narendra N. 
Sen, for the Appellants. 

Babus Surendra Oh. Sen and Hemendra Oh. 
Sen, for the Respondents. 


JUDGMENT.—This is an appeal by the 
defendants. The plaintiffs, who are the superior 
landlords, are admittedly tenure-holders, 
Under them was one Biswa Nath Das, who 
‚ had a holding .of 18 catías. Тһе defend- 
ants were under-razyats under Biswa Nath 
Das. They claimed title by what purported 
to be a permanent lease given to them 
in 1888. After Biswa Nath’s death a suit 
for arrears of rent was brought against 
his daughters by the plaintiffs, who got a 
rent-deoree and in execution of that decree 
purchased the holding. This was on the 
27th July 1907. The plaintiffs alleged 
that when they went to take possession 
they were resisted, They subsequently 
served a notice under section 49 of the 
Bengal Tenancy Act on the defendants and 
in due course brought a suit for ejectment 
against them. Both the Courts below 
decreed the plaintiffs’ suit. When tbe matter 
went on appeal to the learned District 
Judge, he found that while the defendants 
had at one time set upa plea that their 
immediate landlords were tenure-holders, 
and at another time stated that they 
were raiyats at fixed, rates, in fact Biswa® 
Nath Das was an oocupancy raiyat and 

e 
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that consequently the defendants „were 
under retyats and ia that view of the facts, 
a permanent lease was invalid umder 
section 88 of the Bengal Tenar.cy Act. 

On appeal the prints which bave been 
taken are (1) that Biswa Nath Das was a 
raiyat at fixed rates, secondly, that on the 
finding of the learned District Judge that 
Biswa Nath was an occupancy raiyat and 
the annseguent finding that the defendants 
are under-roiyots, even if the lease was 
invalid the defendants would have been 
ertitled to fall back on their possession 
to establish the then tenancy as under- 
ratyats. The third is that tbe fact that 
the plaintiffs had iseued notice under 
section 49 of the Bengal Tenancy Act on 
tke deferdants and had allowed them to 
remain in possession for some 4 years, 
raised them frem the status of under- 
raiyats to that cf ratyats, because by the 
doctrine of “merger” when the interest 
of the occupancy ratyats became eurited 
with that of the tenure-holders in the 
same persons, by reason of section 22 of 
the Bengal Tenancy Act the status of the 
plaintiffs being that of tenure-holders, the 
defendants, who held immediately under 
them, thereby became ratyats. The fourth 
argument is that in any case the defend- 
ants bad а protested interest because 
they had a Baroj or betel plantation on 
ihe land and thereby their interest was 
a protected interest within the meening of 
section 160, «clause (c), of the Bergal 
Tenancy Act and that as the landlords did 
not proceed under section 167 of the Act, 
their suit must fail. 

The first point taken that Biswa Nath 
was a raiyat at fixed rate was not serious- _ 
ly pressed. The learned Pleader admitted 
that he could only press his argument оп. 
that point on the supposition that the 
learned Judge had thrown the onus on 
the wrong side andhe was not prepared 
fo argue asa point cflaw that the learned 
Judge had erred in t!rowing the orus 
as hedid. We must, therefore, preceed 
оп the footing that the learned Judge’s 
finding that Biswa Nath was an occupanoy 
fatyat cannot ba attacked That brings me 
to the second point, namely, that the under- 


табу: is entitled to fol back on bis 
possession to prove the validity of his 
under raiyat tenure. There has been - a 
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number of cases of this Court dealing with 
section €5to which 16 js not necessary to 
refem because it is quite clear that under 
sestior 85, clause 1, a sub.lease by aruzyat, 


unless by a registered instrument, is not 
valid against the landlord, unless made 
with the landlord’s consent. Here there 


їз no registered instrument and that өх- 
plains the reason why the case madein the 
frst Court was that the sub-lease had been 
made with the  landlord's consent. The 
Munsif found against that allegation and 
his finding does rot appear to have been 
attacked before the learned Judge on appeal 
and remained undisturbed. That being so, 
I must proseed on the supposition that the 
oase made that the landlord gave his 
consent to the  sub.lease has not been 
made out and, therefore, the sub lease by 
the clear provisions of section 85, clause 1, 
is invalid agaiast the landlords. It is 
absolutely immaterial whether the under. 
raiyat got possession or not., Any question 
of part performance or of alternative title 
by possession in the absence of the docu- 
ment does not arise, because as I have 
stated, the terms of section 85, clause 1, 
are clear, There must be either a registered 
lease for a term not exceeding nine years or 
fhe landlord’s consent: here there is neither. 
Then I come to the next argument 
that by regon of section 22, clause 1, of 
the Bengal Tenancy Aat and by the fact 
that the landlords issued a noties under 
section 49 of the Bangal Tenancy Ast, 
the under-ratyat has been raised to the 
status of a raiyat. Any question whether 
the issue of notice under section 49 shows 
that the landlords treated the defendants 
„аз their raiyats would Бе a question of fast: 
it would be a matter of inference to be 
drawn by the Court from the landlord’s 
conduct. Here I find uo trace of it 
being suggested that subsequent to their 
purchase the landlords had treated the 
` defendants as their tenants. It cannot 
be asserted as a matter of law that the 
mere issue of notice under section 49 
must бә taken as recognition by the 
landlords of the defendant as their imme- 
diate tenant specially when the terms of 
the notica are looked at, namely, that the 
landiord was not bound by the under- 
leas» and intended to eject the defendant. 
As regards section 22, clause 1, the argu- 
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ment advanced must also be overruled, 
An attempt to put forward a similar 
argument was made in the cafre of 


Gangadhar Mandal v. Raendra Nath Ghosh 
(1), but tbe argument was negatived. 

There remains the other argument that 
in any case the interest of the defendant 
was protected under section 160, clau-e (c), 
of the Bengal Tenancy Act which provides 
that the lease of land whereon plantations 
have been made is а protected interest 
within the meaning of that sec ion. Such 
a protected interest can only beanrulled under 
section 167 of the Act. As I have already 
stated, the protection is claimed by reason 
of there being a Baroj or betel planta- 
tion on the Jand andthe appellants relied 
on the case of Banko  Behary Das ү, 
Krishna Ohandra Bhowmick (2) in support 
of the argument that a Baro) is a planta. 
tion within the meaning of the  seation. 
In that case the Conrt decided it to bea 
question of fact, It is not necersary, in 
my view, to gointo the question whether a 
Baroj is a plantation within the meaning 
of the section or not. lassume for the 
purposes of argument that it is. It was 
argued on behalf of the respondents that 
section 167 has no application to a case 
where the superior lardlord is himself 
the purchaser and the learned Pieader 
referred to the case of Janaki Nath Here 
v. Frabhasini Dasi (3); the passnge referred 
to appears on page 1082*, The Court in 
that oase did not go so far as to say 
that section 167 in no case applies where 
the landlord is the purchaser. What it 
ssid was: "If the landlord himself happens to 
it becomes superflaous for him 
to proceed in the manner provided in section 
167 by service of notice upon the encum- 
brancer, because as soon aa he is brcught 
into direct contract with the sub terant, 
he is entitled to take up the position that 
the sub tenansy as agairst hm s not vahd” 
Those remarks are suffiticut for the pur- 
poses of the case beture me. As I have 
already pointed cut under see ion c5, clause 
), the sub-tenancy i~ not valid against tbe 


landlord and as was held by the learned 
(1) 19 Ind. Cas 652: 17 C. W. N. 860. 
(2) 21 Ind Cas 419; 18 С. W. N. 845 18 C. L. J. 
170. 
(3) 30 Ind. Mas. 898; 19 C. W. N. 1077; £3 С, 178; 
022°C. L. J. 99. nS 
, *Page of 19 C, W. Х, ЕФ, 
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Judges in that case, ib would be unneces- 
sary for the landlord to proceed under 
section 167.. It is no use referring to the 
terms of seation 160, clause (c), and to 
say, hera is the lease of land and there 
is a plantation on the land, because it 
is obvious that when the Legislature speaks 
of a lease of land it means a valid lease 
of land, and the lease being invalid 
against the landlord, as I have pointed out, 
there is nothing in section 160, clause (e), 
which would protect the defendants, This 
disposes of allthe arguments advanced on 
behalf of the appellants. 

The appeal is accordingly dismissed with 
costs, 


Appeal dismissed, 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE Deceess NOS. 1168, 
1169, 1170 awp 1171 or 1917. 
February 19, 1919. 
Present: —Mr. Justice Atkinson and 
Mr. Justice Das. 
Babu UDAI CHAND alias Babu CHHOTAN 
LAL-—PLàINTIFF— APPELLANT 
versus 
Babu NAGINA SINGH ano OTHERS— 
DEFENDANTS —RESPONDENTS. 

Mortgage—Usufructuary mortgagee holding subse- 
quent simple moriyage—Suit on simple mortgage, 
maintainability of. 

A person having а usufructuary mortgage and 
a subsequent simple mortgage on the same pro- 
perty can maintain a suit for sale of the pro. 
perty on the basis of his simple mortgage sub- 
m to his prior usufructuary mortgage. Гр, 41, col. 
1, . 

Appeal from a decision of the Distriot 
Judge, Shahabad, dated the 28th August 
1917. 

Messrs, Hasan Imam, Sushil M. Mullick 
and N. N. Sen, for the Appellant. 

Mr. Parmeshwar Dayal, for the Respond- 
ents. 

JUDGMENT.—These four second appeals 
come before us from a decision of the Dis- 
trict Judge of Shahabad, dated the 28th 
August 1917. The cases are all ar alogoua; e 
and the same decisióff governs these four 
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appeals. The point for decision is a, very 
Simple one. * 


This suit was instituted by the plaéntiff . 


оп a simple mortgage-bond to 
amount due on foot thereof for principal 
and interest; the mertgage-bond, on which 
the suit was based, was а bond dated the 
25th September 1902. Prior to the execu- 
tion of this bond, the plaintiff was usu- 
fructuary mortgagee in possession of the pro- 


recover the . 


perty mortgaged by the simple mortgage- . 


bond in September 1902, under the prior 
usufructuary mortgage of the 14th August 
1896. Theilearned Judge on appeal held, con- 


firming the first Court's decision, that the - 


plaintifi was not entitled to sue on foot of 
his simple mortgage-bond of the 25th Sep- 


tember 1902 by reason of the fact that there · 


was in existence the prior usufructuary 
mortgage of 14th August 1896; and that 
consequently the plaintiff’s suit was not 
maintainable in point of law. Ороп this 
point the learned Judge disposed of the 
case and dismiesed the plaintiff’s suit, with- 
out considering the other issues arising 
for determination. The vonolusion of law 
at which the learned Judge arrived was, 
in our opinion, clearly wrong; and he bases 
his decision upon the case reported as 
Bhagwan Das v. Bhawani (1), whioh was 
founded on an earlier case in the same High 
Court reported as Mata Din Kasodhan ү. 
Kazim Husain, (2). Both these rulings have 
been overruled and dissented from by the 
latter Full Bench decision reported as Ram 
Shankar Laly. Ganesh Prasad (8), so that 
the decision upon which the learned Judge 
based the conclusion of law at which he 
arrived has been overruled and oan no longer 
be relied upon as a right or correct 
terpretation of the law applicable to the 
facts of this case. 


But if the learned Judge had carefully 
perused the existing Code of Civil Proce- 
dure, he would have found that whatever 
doubts may have existed atthe time that 
the decisions reported as Mata Din Kaso. 
dhan v. Kazim Husain (2) and Bhagwan Das 
у. Bhawani (1) were decided, have been com- 
pletely overruled and set at rest by the ex- 


(1) 26 A. 14; А. W. N. (1903) 177. 

(2) 13 A. 432 (F. B.); 7 Ind. Deo. (N, s.) 276. 

(3) £9 А. 886, 4 A. L. J. 278. (Е. B); А, Ү, N, 
(1907) 97; 2 M, L. T. 248. a 


in- . 


N 
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press phraseology of Order XXXIV, rule ` 
1! of the existing Codeof Civil Procedure. 
‘Bat, apart from the consideration as to the 
express wording of the existing Civil Pro- 
cedure Code, there isawple authority in 
this sonnestion to show that such a suit 
as the present one is maintainable notwith» 
standing the fact of tha existence of a prior 
usufructuary mortgage. А case will be 
found reported as Radhakrishna yer v. 
Muthuswamy Sholagan (4), in which it was 
held that a person having a usufructuary 
and two subsequent !simple mortgages on 
the same property is entitled in a suit on 
the two latter mortgages to a decree for 
sale of the property subject to the prior 
usufruotuary mortgage. The same point 
was considered in this Court by the late 
Chief Justice Chamier and Mr. Justice Roe 
sitting asa Division Bench of this Court, 
and in unmistakable terms their Lordships 
laid down what must be regarded as accept- 
ed law that a puisne mortgagee вап main- 
tain a suit on foot of his mortgage not- 
withstunding the existence of а prior mort. 
gage. ё | 

Clearly the learned Judge was wrong in 
point of law in this case and we must allow 
these sedond appeals. The appeals are 
all analogous in their facts, save and except 
that the mortgagors are different and the 
properties mortgaged are different. But 
the dates of the respective mortgages are 
-all the same. Therefore, we will set aside the 
learned Appellate Court's decision in these 
four appeale and remand these cases to the 
lower Appellate Court for disposal upon the 
merits. The appeals are accordingly allowed 
in all cases; bub only one set of costs will 
be awarded, namely, in Second Appeal No. 
1168 of 1917, 

Appeals allowed, 


(4) 31 M. 530; 18 М, L. J. 564. 
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SIND JUDICIAL COMMISSIONER'S 


COURT. 
First Сіті, APPEAL No. 41 or 1915. 
September 20, 1918, 
Present: — Мг. Pratt, J. O., and 
Mr. Fawcett, A. J. О, 
ALLIBHOY IBRAHIMJI AND orgers— 
DEFENDANTS — APPELLANTS 
: versus 


DOWLATRAM VALABDAS ANDOTHER3— 


PraINTIFFS— RESPONDENTS. 

Vendor and purchaser—Purchaser failing to pay 
purchase-money within time stipulated— Deposit, for. 
feitwre of —Time, whether of essence of contract- Сот. 
tract act (IX of 1872), s. 56. 

Defendants pub up certain property to auction 
on lst September, one of the conditions of the 
auction being that the purchaser was to pay down 
25 per cent. of the purchase-money at the time 
the property was knocked down, the balance to be 
paid within 15 days and failing such payment the 
property was to be re-sold on account and at 
the risk of the purchaser whose deposit money 
would be forfeited. The plaintiff purchased the 
property and paid down the deposit but failed to 
pay the balance of the purchase-money on the 
16th, on the ground that all the vendors could 
not be got together on that day to sign the sale. 
deed, On the 18th September the defendants gave 
the plaintiff a notice that his deposit was for. 
feited. The plaintiff thereupon offered to pay the 
balance of the purchase-money but the defendants 
refused to accept it. The plaintiff then sued the 
defendants for the return of the deposit: 

Held, (1) that the obligation to pay the balance 
of the purchase-money not being conditional on 
the vendors executing the conveyance and the 
plaintiff having made default, the deposit was 
liable to be forfeited if the time limited in the auction 
notice for the payment of the purchase-money 
was of the essence of the contract; [p. 42, col. 2.] 

(2) that there being nothing in the contract 
or the nature of the property sold or the surround. 
ing circumstances to indicate that time was of 
the essence of the contract, the plaintiff wag en. 
titled to recover the amount of the deposit. 
[p. 42, col. 2] ' 

Under section 55 of the Contract Act the ques. 
tion whether or not time is of the essence of the 
contract depends upon the intention of the parties 
and this intention is to be ascertainod from the 
express stipulation of the contract, from the nature 
of the property and from the surrounding cir. 
cumstances. [p. 42, col, 2.] 


Appeal from the judgment of Mr. Сгопоћ 
Additional Judicial Commissioner, Sind, 
dated the Ist July 1915, reported ав 33 Ind. 
Cas. 668. 


Mr. Hirdaram Mewaram, for the Appellants. 
Mr. Lalchand Hassomal, for the Responc. 
ents. 
e JUDGMENT.—This was a suit by the 
plaintiffs to recover Rs. 9,538-12-0 deposit of. 
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their earnest money which had been for- 
feited by the defendants. 

The defendants on the Ist of September 
1912 put up to auction landed properties in 
Karachi and the auction was held by Messrs. 
Tejanmal & Oo., auctioneers, and the condi. 
tions of auction are set forth in Exhibit l. 
These аге: 

(1) The purchaser to pay down 25 per 
cent. as deposit at the time the property is 
knocked down; and (2) that the balance of 
the purchase money to ba paid within 15 
days from the date of the auction and failing 
payment the property to be re-soid on account 
and- at the risk of the purchaser whose 
deposit money will be forfeited. 

The plaintiffs purchased the properties at 
the auction for Rs. 38,150-00 and -paid 
deposit there and then. "The balance should 
have been paid on l6th September 1912, 
and on their failure to do во the defendants 
on the 18th of September gave them a notice 
that the deposit was forfeited. 

- Now, there is some dispute as to what 
happened on the 16th September, the day on 
which the balance of the purchase money 
would have been paid. -But it is not 
necessary to discuss the fasts in detail as 
the plaintiffs admit they made no tender 
of payment. They ascertained that ail the 
vendors sould not be got tegether that day 
and assumed that it was not necessary for 
them to make the tender of the payment 
because the vendors did not assemble to siga 
the deeds. 

The lower Court held that plaintiffs wera 
excused from making the tender that day, 
because they: were under no obligation to 
make payment antil duly executed deeds of 
transfer were ready to ba handed over. 

- We do not, however, consider that this 
is a correct construction of the liability that 
plaintiffs had incurred under the auction notice. 
The notice was an ordinary auction notice 
requiring them to pay the balance of pur- 
chase money within 15 daya, and this obliga- 
tion is not made conditional on the vendors 
executing the conveyances. No doubt there 
was an implied reciprocal promise to execute 
conveyances; but there is nothing to . show 
that this reciprosal promise was to be 
simultaneously performed so as to bring the 
case within the terms of section 51 of the 
Indian Contract Act. On the contrary the? 
opntract in the auotion enotioe was that the 
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balance of the purchase money was to bg paid 
to the auotioneers and tobe held by them as 
agents of both the parties until conveyances 
had been exeonted, 

It is admisted that the plaintiffs had not 
raised the balance of purchase money on 
the 16th September and made no tender 
of the amount either to the auctioneers or 
to the vendors. They were, therefore, in 
default and the 25 per cent. deposit was 
liable to be forfeited if 15 days’ time limited 
in the auction notice was of the essence of 
the contract. 

Now under the ordinary law enacted in 
section 55 of the Indian Contract Act the 
question whether or not time is of the essence 
of the contract, depends upon the intention 
of the parties. This intention is to be 
ascertained (1) from the express stipulation 
of the contract, (2) from the nature ot the 
property, and (3) from the Surrounding 
ciroumstances. There is no express stipula- 
tion in the present contract. Nor dogs the 
fact that the contract was for sale of real 
property import such an intention: Jamshed 
v. Burjorjt (1). There is nothing in the 
surrounding oireumstanees from which such 
an intention can be inferred. 


Mr. Hirdaram contends that there were 
at the time considerable fluctuations in 
the prices and asthe market was changing, 
the parties must have intended that the 
period of 15 days should be construed 
strictly. But it hasbeen found as a fact 
that the market was steady from the Ist 
to the 15th of September and if the variation 
of the market had made it necessary to 
definitely fix the time of forfeiture, that could 
have been done by the express stipulation 
inserted in the terms of the auction notice, 


Mr. Hirdaram further contends that the 
mere fact that the breach was on the 
part of the purchaser should disentitle him 
from the equitable relief, because the de- 
posit is made by the purchaser as guarantee 
for performance and it is not equitable 
that he shuld repudiate his contract and 
yet sue to recover the money which had 
been paid as guarantee for the perform. 
ance. That no doubt is the principle affirm- 


(1) 82 Ind Cas 246; 40 В. 289: 30 M. L. J. 188; 
З L. W, 239; 19 M. L. T. 154; 14 A. L. 1. 225; (1916) 
PM. W. N. 229; 18 Bom. L. R. 163; 23 C. L. J. 368; 
20 C. W. N. 744; 43 Т. A. 27 (Р, 0.), : 
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ed i in the cases of Hue v. Smith (2) and 


Bishan Ohand v. Radha Kishan Das (3). But 
tba principle does not apply here, for 
the plaintiffs did not repudiate the  con- 


tract. The very. same day that the defend- 
ants gave notice of. the forfeiture, that 
is, two days after 16th, the plaintiffs were 
offering to pay the balanse of the whole of 
purchase- money “and to complete the con- 
tract. The defendants refused this offer 
and preferred to take their chance of 
enforcing the penalty. All the equities, 
therefore, seem tobe in favour of the 
plaintiffs and against the defendants. In 
view of this offer made on the 18th we 
think that the defendants are not justified 
in forfeiting the deposit. 

We accordingly sonfirm the deoree of 
the lower Court and dismiss this appeal 
with costs. 

Appeal dismissed. 


* (2) (1884) 27 Ch. D. 89; 53 L. J. Ch 1056; 50 L. T, 
578; BA W. R. 802; 48 J. P. 773. 
(3) 19 A. 450; A. W. N. (1897) 128; 9 Ind. 
Dec, (N. s.) 316. 


MADRAS HTGH COURT. 
FULL BENCH. 
Sgconp Стүп, APPEAL No, 1822 or 1917. 
February 18,1919. 
Present: - Sir John Wallis, Kr., Chief Justice, 
Justice Sir William Ayling, KT., and 
Mr. Justice Kumaraswami Sastri. 


MUTHIRULANDI POOSARI AND ANOTHER 


— DEFENDANTS— A PPELLANTS 
versus 


SETHURAMA AIYAR AND HERS 
—PzaAINTIFF3— RESPONDENTS. 

Madras Surveys and Boundaries Act (IV of 1897), 
з. 11, order under— Plaintiff's claim disallowed—Sub- 
sequent suit for possession against plaintiff - Res 
judicata—Civil Procedure Code (Act V of 1908), 
s. 11. 

An order of a Survey Officer under section 11 
of the Madras Surveys and Boundaries Act (IV of 
1897 , if not reviewed by the appellate authority 
or questioned by suit as provided in the section, 
is conclusive as to the rights of the parties, and 
will operate as res judicata in a subsequent suit 
to oust the unsuccessful party who was in possession 
at the date of the order. [р 45, col. 2.] 

Krishnamma v. Achayya, 2 М. 806; 4 Ind. Jur. 2844 
1 Ind. Dec. (N. 8.) 483, considered and overruled, 
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Sesond appeal against the deoree of the 
District Court, Madura, in Appeal Suit No. 274 
of 1916, preferred against the decree of the 
Court ‘of the Additional District Munsif, 
Madura, in Original Suit No. 312 of 1914. 

This second appeal coming on for hearing 
on the 15th November 1918, upon perus- 
ing the grounds of appeal, the judgments 
and decrees of the lower Appellate Court 
and the Court of first instance, and tbe 
material papers in the suit, and upon 
hearing the arguments of Mr. C. S. Ven- 
katachariar, for the Appellants, and of Mr. 
A. Venkatarayaliah, for the Respondents, and 
the case having stood over for considera- 
tion till 20th November 1918, the Court 
(Seshagiri Aiyar and Phillips, JJ.) made 
the following 

ORDER OF REFERENCE TOA FULL 
BENCH. 

PuiLLIPs, JB.— The question at issue in 
this appeal is whether the suit site belongs to 
plaintiffs or defendants. The District Judge, 
differing from the District Munsif, has 
found that in litigation between the pre- 
decessors of tbe parties in 1900 the suit 
lane was found to belong to plaintiffs, In 
1604-1906 the Madura Town Survey took 
place and the site was demarcated by the 
Survey Authorities as belonging to defend. 
ants. In the written statement it was 
pleaded that this demarcation took place 
after the settlement of a dispute between 
the parties and we must take it that this was 
so, although respondents now set up a 
contention, which was apparently never set 
up before, that there was no dispute about 
the site. In this view the decision of the 
Survey Officer was not ита vires, what- 
ever view be taken of the litigation of 
1900 and 1902, for the parties referred 
their dispuie’ to him and he had jurisdic- 
tion to determine it. The decision of the 
Survey Officer was not appealed against, 
ror did plaintiffs fle a suit within one 
year of the order. The District Judge, 
however, relying on the decision in Krishnam- 
ma v. Achayya (1) has heid that in this 
suit for possession ithe decision of the 
Survey Officer does not estop plaintiffs from 
asserting their rights, and has found that 
plaintiffs were in possession in 1500 and 


* (1) 2M.306; 4 Ind Jur. 


254; 1 Ind. Dec. (w.s,) 
483. е 
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1902, and that the present suit is not 
barred by limitation by virtue of seotion 
13 of Aet IV of 1897. The decision in 
Krishnamma v. Achayya (1) does not appear 
to have been overruled, but in Kamaraju v. 
Secretary of State for India (9) it was held 
that the decision of a Survey Officer underthe 
Boundary Act (1860) was res judicata, and this 
was the view of another Full Bensh in 
Muthammal v. Secretary of State for India (3). 
Similarly in Krishna Rau v. Lakshmana 
Shanbhogue (4), Velayuthan v. Laksmana 
(5) and Peela Yarakayya v. Venkata Krishna- 
marju (6) 16 was held‘ that an adverse 
order on а claim petition, when no suit 


was afterwards filed to set it aside, was 
a bar to the same plea in subsequent 
proceedings. In Raj Bahadoor Sing v. 
Achumbit Lal (7), whish is quoted as 


authority in Krishnamma v. Achayya (1), it 
was held that it was unnecessary to set 
aside an adoption, which was wholly invalid, 
before bringing a suit for possession, and 
undoubtedly when the order to be set aside 
is ultra vires a suit need not be brought 
to set it aside before suing for an in- 
dependent relief [vide Shivaji Yesit Ohawan 
v.  Oollector of Ratnagiri (8).] In 
Jagadamba OChaodhrani v. Dakhina | Mohun 
Roy Ohaodhri (9) the decision in Raj 
Bahadoor Sing v. Achumbit Lal \7) was 
explained as being based upon this ground, 
and the Judges in Nagu v. Salu (10) referred 
to this and consequently doubted the 
authority of Krishnamma у. Achayya (1). 

We cannot accept respondents’ contention, 
by which itis sought to uphold the decree 
appealed against, that plaintiffs had held 
adverse possession for over 12 years, for 
such possession must have been interrupted 
when the Survey Officer gave his decision 
and fixed the demarcation stones. It might 
be possible to distinguish Krishnamma y. 
Achayya (1), on the ground that in that 

Я ‚ B.); 4 Ind. Dec. (х. в.) 215. 
a 25 ca ein do M. 1202; 27 M. L. J. 629; 


16 M. L. T. 432, 
(4) 4 M. 302; 1 Ind. Deo. (x. s.) 1046. 
(5) 8 M. 606; 3 Ind. Deo. (N. s.) 246. 
(6) 41 Ind. Cas. 684; 6 L. W. 281; 22 M. L. T. 232; 
1917) M. W. N. 721. 
: T I. A. 110; 6 C. L. R. 12 (P. 0.); 4 Bar. P. C.J. 
15. 
8) 11 B. 429: 6 1nd. Dec. (х. в) 281. 
(e 18 C. 308 (P. O.); 13 І, A. 84; 10 Ind. Jur, 307; 
4 Bar. P. C. J. 716; 6 Ind. Dec. (x. в.) 705. E 
(10) 15 B. 424; 8 Ind. Бес, IN в.) 289, 
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case if was not shown that the demarsa- 
tion interfered with plaintiff's posseasion 
so as to give riseeto a cause of action, 
but as the faots appear to be very siufflar 
to those of the present case, I think it 
advisable to refer toa Full Bench the follow- 
ing question:— Е 
“When а plaintiff's claim has been 
disallowed under the Surveys and Boundaries 
Act IV of 1897, but he has been in 
possession of the property, does the desision 
of the Survey Officer operate as res judicata 
in a subsequent suit for possession." 
| SESHAGIRI Aiyar, J.—I agree that the 
question should be referred to a Full Bench, 
I take the facts found to be these :— There 
was a decision in favour of the plaintiff 
iu Original Suit No. 829 of 1900 &bout 
a plot of ground. Subsequent to the 
decision the parties disputed whether that 
decision included the property in suit. Even 
in this suit, the  Oourts below are not 
agreed whether the plot in dispute was 
included in the previous decree, the Court 
of first instance holding one way and the 
lower Appellate Court the other way. In 
1904 there was a survey of the town of 
Madura. From the judgment of the District 
Judge І take 16 that the plaintiff and the 
defendant asked the Survey Officer to 
determine to which of them, the site now 
in dispute belonged. I am also of opinion 
that it must have been with reference to 
the qnestion whether the decree included 
this site or not. I am sure that the deoree 


was before the Survey Officer. He gave 
his decision in favour of the defendant. 
Plaintiff did not bring a suit to contest 


it. Mr. Venkatareyiliah contended that so 
long as а person against whom a Sarvey 
Officer has given his deoision isin posses- 
sion of the property he is not bound to 
set aside the order; and he is supported 
bp Krishnamma v. Achayya (1). I regard 
the decision of the Survey Officer as in 
the nature of an award assigning the pro- 
perty in dispute to the defendant. In that 
view the defendant acquired a title to the 
property оп the date of the Survey Officer's 
demareation. The authorities to whioh-my 
learned brcther referred show that in similar 
eireumstances where the Legislature has 
enacted that a decision would be final unless 
set aside within a prescribed period by 
#he Civil Court, the party against who.y 
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the order was passed would be barred by 
res judicata evan though lee was in possession. 
Krisħnammı v. Achayya (1) is mot re- 
concilable with these decisions, I, therefore, 
agree that the question propounded by my 
learned brother should” ba submitted to the 
decision of a Full Bench. 





“ This second appeal came on for hearing on 
ihe 17th and 18th Februiry 1919 before the 
Fall Bench, 

Mr. M. S. Hamanuja Atyangar, for Mr. 
О. 8. Venkatachariar, for the Appellants.— 
The question is covered by the Fall Bench 
dscision in Muthammal v. Secretary of 
State for India (3), following another Fall 
Bansh desision in Kamarajyn v. Secretary 
of State for Indta (2). The present reference 
was made bssauss of a different view in 
Krishnamma v. Achayya (1), which has not 
` been expressly overruled, 


Mr., A. Venkatarayaliah (with him Mr. L, 
Venkatanarasiah), for the R2spondents.—The 
question referred does not cover the actual 
point at issue. The decision of the Survey 
Ofiser was  uucalled for. The question 
had already been settled in my favour by 
а previous Civil Court's decree (Original Suit 
No. 802 of 1900 which was desided on appeal 
in Appeal Suit No, 117 of 1902). The Survey 

Е Officer can come in only if there was a 
dispute. There was none in the present case. 

L Watts, С. J.— Оа the reference we have 
to assume that theSurvey Offiser’s decision 
is binding, which necessitates the conclusion 
that there was a dispute which was settled 
by him, because section 13 requires it. | 

That is why I submit that the reference 
does not raise the real question, 


[Wattts, О. J.—Sitting as a Fall Bansh, 
we are to consider the question referred. 
If you have any other arguments to advance, 

. you can do it before the Division Banch. | 

Assuming that there was a dispute, the 
desision in Krishnamma v. Achayya (1) is 
exaotly on all fours with my case, Farther 
the decision of the Survey  Offiser was 
superflaous and so of no effast, bacause 
there was already а deerae of a Civil Court 
in Original Suit No. £02 of 1900 which had 
settled the question in my favour. 

; Mr. M. S. Ramanuja Atyangar, for the Ap» 
pellants, in reply.—‘The order of the Survey” 
Officer is conclusive unless set aside in one 


INDIAN OASES, 


45 


year. See section 18 of Act IV of 1897. 
Krishnamma v. Achayya (1) was desided when 
the old Act was in force. But it dces not 
proceed on the section in that Act which oor- 
responds to section 13. It does not matter 
that the other side was in possession. 

OPINION.— Assuming that in this casethe 
boundary was disputed and the dispute was 
the subject of an order by the Survey Officer 
under section 11 of Madras Aot IV of 1897, 
we think that order, if not reviewed by the 
appellate authority or questioned by suit 
аз provided in the section, was conclusive 
as to therights of the parties, and none- 
theless so because the unsuccessful party 
who was in possession at the date of the 
order was not subsequently ousted from 
possession. In Kríshnamma у. Achayya (1) 
there does not appear to have been any 
order under section 25 of the Boundaries 
Act of 1860, which corresponds to sections 
11 aud 12 of the present Act, The suit had 
been treated in the District Court as a 
suit governed by Article 16 to Schedule 
If of the Limitation Aot of 1871 “to set 
aside any act of an officer of Government 
in his official capacity, not herein other- 
wise expressly provided for.” The official 
act appears to have been the actual 
demarcation of the land by fixing the 
boundary stones. If there was an order 
in that case under section 25 of the Ast 
of 1860, we think the decision was wrong. 

Reference answered in the offirmative. 

м. 0. P. 


CALOUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos, 
1982 anp 2027 or 1916. 
January 22, 1919. 
Present : —Mr. Justice Greayes and Mr, 
Justice Panton. 
TARA CHAND ROY AND OTHERS 
— PLAINTIFFS — ÁÀPPELLANTS 
VETSUS 
Тав SECRETARY ок STATE ror INDIA 
e un COUNCIL AND OTHERS—DEFENDANTS 


— RESPONDENTS. 
Adverse possession, esbentials of—Symbolical pos- 
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session by posting of bamboo, whether sufficient to 
give title by adverse possession, 

Symbolical possession taken by а person by the 
posting of а bamboo on a land accompanied by 
beat of drum is not by itself sufficient to enable 
him to acquire аз against the rightful owner a 
itle by adverse possession. [p. 47, col. 2.] ` 

Adverse possession to ba effective must ba actual, 
visible, exclusive, hostile and continuous for the 
statutory period; symbolical possession obtained by 
the planting of a bamboo does not amount to such 
possession, [р. 47, col. 2.] 
the decrees of the 
Subordinate Judge, Khulna, dated the 
25th May 1916, confirming those of the 
Munsif, Bagirhat, dated the 7th December 
1914. 


FACTS appear from the judgment. 


Babu Surendra Ohandra Sen (with him 
Babu Hemendra Chandra Sen), forthe Appel- 
lants.—The appeals arise out of two suits 
for khas possession. The facts are these: 
The plaintiffs are two tenants under the 
tyaradars of the Government in certain 
khas mahal lands. The disputed plots 
are formed of accretions to а public 
navigable river to the north of the hold. 
ing. The defendant Government dispute that 
the plots are re-formations and assert that 
they are island churs. The finding of 
accretion isin my favour, as the channels are 
fordable. In 1501 Government took symbolical 
possession of the plots by posting a bam- 
boo. The Courts below have found that 
the Government was not aware of the 
nature of the land. The Government 
took actual possession in 1902, This suit 
was brought in 1913, The sole question, 
therefore, is whether the suit is barred 
having regard to the facts found. The 
question of title has been found in my 
favour as also the question of limitation 
Refers to sections 4, Regulation XI 
of 1825. Section 144 of the Limitation Act 
. will apply. It is upon the Government 
to prove adverse possession for 12 years, 
Actual possession has been found to ba 
with the Government since 1902, The 
question, therefore, is whether the posting of 
the bamboo amounted to effective possession 
having regard to the fact that the Goy- 
ernment is not the true owner. Refers 
to Lightwood on Possession, page 40; U. 
N. Mitra on Limitation, 5th Edition, Volume 

I, page 148; Bigelow's Leading Cases on 

Tort, page 218, Secretary of State for India 


Appeals against 
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v. Krishnamoni Gupta (1), The placing 
of the bamboo ig not the commencement 
of adverse possession, especially *when 
Government is a trespasser. Rəfers to 
Barodu Prosad Roy Chowdhury v. Annoda . 
Mohan Roy (2.) . 

Bebo Ram Oharan Mitra (with him 
Moulvi 4. К, Fazlul Нид), for the Re- 
spondents.—The Courts below have found 
that the Government’s adverse possession 
commensed since 1901. In sesond appeal 
the findings of fast eannot boa displaced. 
Government took possession immediately 
after the formation of island churs and 
various aots of' possession, €.g., growing 
paddy, have been exercised since. The 
posting of the bamboo with beatof drum ів a 
sufficient assertion of ownership. The lower 
Court is right in holding that, adverse 
possession commenced since symbolical 
possession was taken in 1901. The. ap- 
peala, concluded by findings of fact as 
they are, ought to be dismissed. е 


JUDGMENT.—These are appeals by the ` 
plaintiffs in two suits, both appeals being 
governed by one judgment, i 

The plaintiffs sued for khas possession 
of two plots of land. It appears that 
these plots of land had baon re-formed 
by the action of a certain river - which 
lies’ to the north of the two plots, and 
it is not disputed, having regard to the 
‘findings of both Courts, that these lands 
now in dispute are accretions to the 
plaintiff's holding. The plaintiffs are tenants 
of the Government has mahal lands. 

The only question that arises in appeal 
is whether the plaintiffs are debarred 
by reason of limitation from succeeding 
in the suit, Asalready stated both Courts 
have found title in their favour, and it 
is urged on their behalf that the acts of 
possession adverse to them by the defend. 
ants with regard to these lands are not 
sufficient io have given a title by adverse 
possession to the Government as against 
them. It appears that the  Governmerit 
on the 12th January 1901 took possession 
of the chur. Subsequently in 1902 they 
let out the chur in Zara to one Asutosh. 
Chakravarty. The appellants before us 
contend that for the purposes of adverse 

(1) 29 C. 518; 29 I. А. 104,6 C. W. N, 617; 4 Bom. 

* L. R. 637; 8 Sar. Р, О. J. 269 Р. С.). ^ 

(2) 6 Ind, Cas. 859; 18 O, L, J. 80.1 2 
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Possession title of the Government only 
Tuns as from 1902 when they let out the 
landa in question, and that inasmuch as 
the? suit was commenced on the 16th April 
1913 it is not barred by limitation. On 
behalf of the respondents itis urged, and 
both Courts have so” found, that adverse 
possession began to run in favour of the 
Government as from the 12th Jannary 
1901 and that consequently the plaintiffs’ 
suit is barred by limitation. 

From the judgment of the Munsif 
which is dated 7th December 1914, it 
appears that he states: “Both the suits, 
however, appear to be barred by the 
. general law of limitation. It із an 
indubitable fact that the Government tock 
possession of the chur on the i2th January 
1901 (see Exhibit G-1), Evidence that 
Government took possession on that date 
has also been given.” If his judgment 
stopped there then there would undoubtedly 
be, so far as he was concerned, a finding of 
fact Adverse to the appellants upon the evi- 
dence with regard to the adverse possession 
of: Government. But.lower down in his 
judgment he states: “It has been con- 
tended that Government:took only symbolical 
possession in January 1901 and only actually 
possessed the chur when it was let out 
to Asutosh Chakravarty in 1902, and the 
plaintiffs’ Pleader argues that limitation 
should run from the date of actual 
possession. No authority for sash з con- 
tention has been shown. 
took the only form of possession of which 
the lands were capable in January 1901.” 
Thus the judgment leaves the question 
in some doubt as to whether the Munsif 
relied for his finding only upon the 
setting up of a bamboo by the Govern- 
ment on the 12th January 1901 or upon 
other acts of possession from that date 
up to April 1902, We have been referred 
to some evidence on the record given by 
witness No. 1 on behalf of the Sesretary 
of State that the Government took 
possession when the island was formed 
and that paddy was grown on the island 
when it was first formed. But for the 
reasons already stated, it is not quite clear 
whether the Munsif’s finding was based 
simply upon the bamboo or upon other 
evidence on the record. The Subordinate 
Judge states that he agrees with tlfe 
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*Page of 13 О. L. J.—Ed, 
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Munsif upon the question of limitation. 
He states: “Government took possession 
on 12th January 1:01 by posting a bamboo 
on the disputed land accompanied by beat 
of drum;" and later on in the judgment he 
states ‘The posting of the bamboo by 
Government is a clear and visible asser- 
tion of title and ownership.” 

We think, therefore, that it is clear 
from the judgment of the Subordinate 
Judge that his finding was simply direct- 
ed to the question of the placing of the 
bamboo and that he was of opinion that 
this was sufficient to constitute in the 
Government title by adverse possession 
as from the date when the bamboo was 
planted. We are not prepared to assent 
to that contention, and we think that ‘if 
the only act of possession exercised by 
the Government between the 12th January 
1901 and the 17th April 1501 was the 
planting of a bamboo on the land then 
that was not by itself sufficient to enable 
them to acquire as against the plaintiffs, 
in whom the title to the land has heen 
found, a title by adverse possession, In 
Baroda Prosad Roy Ohowdhury у. Annoda 
Mohan Roy (2) а statement of the law 
on the subject is to ke found at page 33,* 
namely, -that adverse possession to be 
effective must be actual, visible, exclusive, 
hostile and: continuous for the statutory 
period; and we do not think that the 
planting of the bamboo alone amounts to 
such possession ав is defined at page 93" 
of that judgment. 

Th result is that we remand the case 
to the Subordinats Judge of Khulna in order 
that he may arrive at a finding upon 
the evidence on the record as to whether 
the Government exercised with regard to 
the disputed land any acts of adverse 


‚ possession other than the planting of the 


bamboo sufficient to give them a title by ` 
adverse possession prior to the 17th April 
1901. The learned Vakil on behalf of 
the tenants under the Government, defend- 
ants Nos. 3 and 4, urges that he is 
entitled to a finding with regard to the 
llth issue, and so the learned Subordinate 
Judge will also arrive at a finding on the 
llth issue which was not dealt with in 
view of the finding on the question of 
In the event of the Subordinate 
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Judge finding that the Government have 
exercised acts of possession such as I 
have stated prior to the 17th April 1901, 
the appeals will stand dismissed, but in 
the event of his finding that Government 
have exercised no acts of adverse possession 
apart from the setting up of the bamboo 
prior to the 17th April 1901, in that сазе 
the appeals will succeed, subject of course to 
the decision upon the llth issue. 

The oasəs are accordingly remanded to 
the lower Appellate Court to be dealt 
with and disposed of in aesordanse with 
the direstions given above. The costs "of 
the remand and the costs of this hearing 
will abide the result of the remand to the 
Subordinate Judge. 

Cases remanded. 


ALLAHABAD HIGH COURT. й 
Seconn Civic APPzAL No. 1137 or 1917. 
February 18, 1919. 

Present: —Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Rafique. 
RAM BHAROSA SAHU— DEFENDANT 

— APPELLANT 
versus 
Musammat KABUTRA — PLAINTIFF 
— RESPONDENT, 

Pre-emption—Custom, proof of—Mortgage by way 
of conditional sale—Decree absolute, whether gives rise 
to right of pre-emption—Limitation Act (IX of 1908), 
Sch. 1, Art, 10. 

Certain property was mortgaged by way of con- 
ditional sale in 1907. The mortgagee obtained a 
foreclosure decree in 1912, which was made ab- 
solute in June 1918. In April 1914 the property 
was transferred to the defendant and in June 
1915 the plaintiff brought a suit for pre-emption 
on the basis of an entry in the wajib-ul.arz; 

Held, (1) that if the custom proved was sufficiently 
wide to include a mortgage, then the plaintiff's 
cause of action arose when the mortgage was 
made and limitation having begun to run from 
the date of the registration of the mortgage, the 
suit was barred under Article 10 of Schedule I of 
the Limitation Act; [p. 49, col.-1,] 

(2) that if, on the other hand, the custom was 
not sufficiently wide to include а mortgage, then 
no right of pre-emption arose by reason of the 
fact that the mortgagee had obtained a decree ab- 
solute upon the mortgage. Гр. 49, col. 1.] 

Second appeal from the desision of the 
Additional Judge, Gorakhpur, dated the 27th 
June 1917. 

Mr. Sital Prasad Ghosh, for the Appellant. 

Dr, Surendra Nath Sen, for the Respond? 
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JUDGMENT.— This appeal arises ont of a 
suit for pre-emption. It appears that the pro- 
perty was mortgaged as far back as the gear 
1907. The particular form of mortgage adopt- 
ed was what is called a mortgage by condi- 
tional sale. No suit, we then instituted to 
assert any right of pre-emption. A foreclosure 
deeree was obtained in 1912, whioh was 
made absolute on the 7th of June 1913, 
Again no attempt was made to assert any 
right of pre-emption. The property was 
then transferred to the appellant on the 
lst of April 1914 and the present suit 


“was, not instituted until the 26th of June. 


1918, that is, more than a year after tho 
transfer in favour of the defendant vendee: 
was registered, If pre-emption was sought 
by virtue of this last mentioned deed of 
transfer, it is quite clear that it was 
barred under Article 10 of the Limi- 
tation Act as being brought more than 
one year after the registration of the salc- 
deed. The plaintiff, however, baseg her 


‘cause of action on the making of the 


decree absolute in the foreciosure suit, 
and then by applying Article 120 of the 
Limitation Aot attempted to show that 
the suit was filed within time. The воп. 
tending defendant pleaded that there was 
no custom, that the custom did not apply 
to transfers by way of mortgage and 
that.tha suit was barred by limitation. 

We tkink that the first point tobe oon- 
sidered in this case 1з what was the custom, 
assuming that there was any right of 
pre-emption at all The only evidence was 
that afforded by the entry in the wajib- 
ul-arz. This does not on the face of it 
purport to record any right on the occasion 
of a mortgage. We must bear in mind 
that the mortgage of 1907 was made long 
after the passing of the Transfer of Pro- 
perty Act in one of the recognised modea 
of mortgaging property, It would seem, 
therefore, that if there was no right of 
pre-emption when the mortgage was made, 
that right could not accrue at a later 
stage when the mortgagee took steps to 
enforce the mortgage unless a custom 
giving such a right was proved. In the 
present case there is absolutely no evi. 
dence of any such custom, The learned 
Advocate, on behalf of the respondent, has 
econtended that in all cases in which a 
custom of pre-emption on sale is proved 


a 
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the right of pre-emption can be enforced 
at any time within six years after a complete 
tradsfer has been carried out by means 
of а suit on the mottgage and sale of 
the property in pursuance of the mort- 
‘gaga-deoree. If this proposition were sor- 
rect, it would certainly lead to astounding 
results. A number of oases have been 
cited as to what is the- period of 
limitation. for pre-emption suits. But all 
these cases proceed on the basis that the 
right of pre-emption had accrued on & 
particular date and the question was whe- 
ther on that assumption Artisle 10 or 
Artisle 120 applied. [tis quite clear that 
if a right of pre-emption accrues On: a 
‘particular date and if the case cannot be 
brought within the provisions of Article 


10, then Article 170 must apply. We do 
“not think that any of these cases are 
apolisable to the present- case, once ib 


is'deoided that the sustom proved in the 
present case was not њ oustom which 
entitled the pre-emptor to pre-emption upon 
the making of the decree absolute. in 
our opinion if the custom. proved were 
suffisiently wide to include a mortgage, 
then the plaintiffs cause of action arose 
-when that mortgage was made and the year 
of limitation would run from the date of 
the registration of the mortgage. If on the 
other hand the custom is not sufficiently 
wide'to include a mortgage, then it seems 
‚бо us‘that no right of pre-emption arose 
“by reason of the fact that the mortgagee 
obtained 
mortgage. For these reasons we allow 
the appeal, set aside the decrees of both 
the Courts below and dismiss the plaintiff's 
suit with sosts in all Conrta. 
Appeal allowed, 


CALCUTTA HIGH COURT, 
APPEAL FROM О tiGinaL Dacase No, 170 
or 1917. 
January 7, 1919, 
Present: —M r. Juatioe Teunonand Mr, 
Justice Greaves, 
RAMSARAN RAY AND OTHERS— DEFENDANTS 
— APP <LLANTS 
versus 
RAMPRASANNA MUKERJBE AND OTHHRS 
- PriNTIEEA — RES PUN DENTS. 
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a desres absolute upon that ` 


—Plaint, amendment of—~Court, power of, to permit 
amendment of plaint long after institution of suit— 
Santhal Parganas Settlement Regulation (III of 1812), 
а, б. ` | 

A suit was brought to recover money due on a 
mortgage-bond by the, sale of the mortgaged, pro- 
perties. The mortgage covered seven items of 
property and of these the fourth was situated 
in the Santhal Parganas. The suit was instituted 
in the Court, of the Subordinate Judge of Bir- 
bhum. At the hearing an objection was raised 
that by reason of the provisions of section 5 of 
the Santhal Parganas Settlement Regulatio 
(IIL of 1872) the Court of the Subordinate Judge 
of Birbhum had no jurisdiction to entertain.the 
suit. To meet this objection the plaintiffs pre- 
sented a petition praying for leave to amend the 


plaint by withdrawing their claim against 
the property in the Santhal Parganas. Tho 
Subordinate Judge allowed the amendinent 


to be made although the application was „mada 
11$ months after the institution of the suit; А 


Held, (1) that the amendment was within, the 
discretion of the Subordinate Judge and by per- 
mitting the amendment he did not exercise’ his 
discretion in an improper manner; [р 50, col 1:] 

12) that looking upon the plaint as one -pre- 
sented on the date the amendment was,,made, 
the Subordinate Judge had jurisdiction to procead 
with the suit, [р. 60, col. 1.] j 


i 
Appeal against the deoree of the Suh. 
ordinate Judge, Birbhum, dated the ith 
April 1917. à 
Babus Sibaprasanna Bhattachariya, ‘and 
Pasupathi Nath Sastri, for the. Appel. 
lants. bud ul 
Babus Mahendra Nath Ray, Peary-..Mohan 
Ohatterjes and Bhujanga Bhushan Mooterjee, 
for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit brought to recover money due on a 
mortgage-bond by the sale of the mort- 
gaged properties. The mortgage covers 
items of property and of these, the 4th 
is situated in the Santhal Parganas, The 
suit was instituted in the Court cf the 
Subordinate Judge of Birbhnm. At the 
hearing before him it was contended that 
by reason of the provisions of section 5 
of the Santhal Parganas Settlement 
Regulation III of 1872. the Court of the 
Subordinate Judge of Birbhum had no 
jurisdiction to entertain the suit, To 
meet this objection on the 21st March 
1917 the plaintiffs presented в petition 
by which they amended their plaint by with. 


: drawing their claim against the 4th item of 


property. E 


The first contention of the appellants 


Осой Procedure Code (Act V of 1908), О. FI, т. 10 * before üue then is that ` this amendment 
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made ll} months after the institution of 
the suit should not have been permitted. 
We think, however, that this amendment 
was within the disoretion of the Subordi- 
nate Judge, and we canuot say that by 
permitting the amendment to be made 
he has exercised his discretion improperly. 
- On the plaint as thus. amended по ques- 
tion of jurisdiction arises, and looking 
upon the plaint as one presented on the 
date the amendment was made, we think 
that the Subordinate Judge had then jurisdic- 
tion to proceed with the suit. 

The second contention before usis that 
the bond was taken by the exercise of 
undue influence and also that it represents 
an unconscionable bargain. In support of 
the plea of undue influence two of the 
defendants ware examined. They state in 
the course of their evidence that-the bond 
was obtained under pressure, but they 
gave no details of the pressure that they 
say was exercised. We agree with the 
Subordinate Judge in holding that they 
failed to make out that plea. The faots 
and figures which might have gone to show 
that tke transaction ‘represented an uncon- 
scionable bargain have not been laid before us 
and we are unable, therefore, to give effect to 
that contention, 

This appeal fails and must be dismissed. 
We make no order as to costa. 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Second Отт Appeat No. 1264 or 1917. 
February 15, 1919, 
Present:—Sir Henry Richards, Кт., 
Ohief Justice, and Mr. Justice Rafique. 
SUNDAR SINGH AND OTARRS— DEFENDANTA 
— APPELLANTS 

- tersus 

JAISIRI RAI— PrLAINTIFE — RESPONDENT. 

Pre-emption—Custom, proof of —Wajib-ul-arz, entry 
n, construction of. 

In a pre-emption suit the only evidence adduced 
by the plaintiff in support of the alleged custom 
was an extract from the wajib-ul-arz, which was 
to the effect that in future the co-sharers when 
aclling property must first offer it to the обер 
Oosharers; ^ 
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Held, that in the absence of all other evidence 
the entry in the wajib-ul-arz was not sufficient 
to establish the custom. Ы 


Second appeal from the decision of the 
District Judge, Azamgarh, dated the “th 
September 1917, . 

Mr. Igbal Ahmad, for the Appellants. 

Mr. Saila Nath, for the, Respondent. 

JUDGMENT.— This appeal arises ont of 
a suit for pre-emption. The Courts below 
decided the suit in the plaintiff’s favour. 
The vendee appealed. The only evidence 
adduced һу the plaintiff in support of the 
alleged custom was an extract from the 
wajib-ul-are of 1872. This entry ia to the 
effect that in future the co-sharers when 
selling must first offer the property to the 
other co sharers; and the expression “ainda” 
in the clause is explained by а rukka, 
whish is also on the record, by the Settle- 
ment Officer ta the effect that when he 
used this word he meant that the particular 
custom bad not been established. Some 
reference has been made to judgments, but upon 
sending for the records-of these judgments 
we find that they were not pre-emption 
cases at all. There was alsoa judgment 
in another aase and apparently from another 
village by the District Judge of Azamgarh. 
From the perusal of this judgment it ap- 
pears that in that oase there was not only 
an extract from the wajib-ul-arg of 1872 but 
there was an entry in an earlier wajib-ul-arz. 
The question in the present case is whether 
the entry in the wajzb.ul-orz of 1872 under 
the circumstances of this case is sufficient to 
establish the custom, and in the absence 
of all other evidence we think it was not 
sufficient, 

If an earlier wajzb-ul-arz containing & re- 
ference to rights of pre-emption had been 
produced in the caseit would have made 
all the difference. We must allow the 
appeal, set aside the decree of both the 
Courts -below and dismiss the plaintiff’s snit 
with costs in all Courts, et 


Appeal allowed, 
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BALMUKUND RUIA t. BISSENDOYAL. 


CALCUTTA HIGH COURT. 
APPR:CG TON IN ORIGINAL Огу, Suit No. 1033 
è or 1987. 

March 21, 1918. 
Present:—Justioe Sir Asutosh Chaudhuri, Кт. 
BALMUKUND RULA-—PLAINTIFE— 
APPLICANT 

А versus 
{BISSENDOYAL—Derexpant— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 128 (2) 
(e), O.I т. 10 (2)—Defendant claiming indemnity 
against third party — Addition оў parties —Procedure. 

Where а defendant to a suit claims to be 
entitled to indemnity over against a person not 
party to the suit, the power to add such a party 
is discretionary with the Oourt, but this power 
is widely exercised even though the addition of 
new parties may add new issues. If, however, 
the plaintiff objects, and serious embarrassment or 
inconvenience would be caused to him, the addition 
is not effected. 

In a suit on hundis one of the defendants, whose 
defence was that he had obtained an indemnity 
from a third person and the plaintiff that he was 
not to be made liable, made an application to add 
that person as a third party defendant: 

Held, that a prima facie case of indemnity having 
been made out, the third person should he added as 
a defendant to the suit, 


~-Mr.-B, L. Mitter, for the Appellant. 
Mr. О. O. Ghose, for the Respondent. 


JUDGMENT.—This is a suit on hundis. 
Originally there were two defendants. 
One of them Bissendoyal got leave to 
defend on the ground that Baijnath, the 
other defendant, had no authority to draw any 
hundi. An application was then made to 
me on behalf of Baijnath also for leave 
to defend, and I made an order on his 
application that Pannalal Murarkar who 
is said to have guaranteed acceptance of 
the four hundis in suit, should be added 
as a party defendant. It was alleged that 
the defendant had obtained an indemnity 
from Pannalal Murarkar and the plaintiff 
that he was not to be made liable. I 
made the order following the procedure 
which had been adopted in the case of 
Furness Withy $ Oo., Ld. v. Pickering (1). 
The application for addition of a party 
was made under Order I, rule 10 (2), which 
corresponds to the English Order XVI, 
rule 11. The present Code provides 
under section 123 (2) (в) that rules 


(1) (1908) 2 Ch, 224; 77 L. J. Ch. 618; 99 L. T. 
142, 
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may be framed relating to procedure, 
where the defendant claims to be entitled 
to contribution or indemnity over against 
any person, whether a party to the suit 
or not. No rules have yet been framed 
by this Court. In England rules have 
been framed restricting third party pro- 
caduce to the cases referred to in seotion 
128 (2) (e), namely, to савез of contribu- 
tion and indemnity. The power to add 
such a party is discretionary, but is 
widely exersised, even though the addition 
of rew parties may add new issues; but 
if the plaintiff objests, and serious 
embarrassment or inconvenience be caused 
to him, the addition is not effected, The 
allegations before me makea prima facie 
ease of indemnity. No doubt in addition 
to the issues as between the plaintiff and 
the original defendants, if the new defend- 


ant is added, new issues will arise as 
between the added defendant and the 
original defendants, but after carefully 


considering the matter І think serious incon- 
venience will not be caused to the plaintiff, 
if I safeguard his position by the following 
provisions; (7) that the issues as between 
him and the original defendant be taken 
first; (i7) that no delay takes place in 
the determination of those issues; (242) 
if the plaintiff succeeds in obtaining a 
decree, such decree is not to be stayed 
pending the determination of -the issues 
as between the defendants. Learned 
Counsel, Mr. Mitter, who appeared for the 
plaintiff, stated that if those safeguards 
were provided for, although he objested 
to the addition of the additional defend- 
ant, yet he would not press his objec» 
tion. The proceeding against the third 
party, so far as the defendants are con- 
cerned, is an independent proceeding in 
which the defendants, who allegea right 
against the added party, are to be 
treated as the plaintiffs. I allow the 
added party to continue on the provisions 
above mentioned. Costs of this appli- 
cation will be costs in the cause; any 
additional costs which the plaintiff may have 
been put to, or may be put to, in consequence 
of the addition of the third party, are 
reserved. 
Order accordingly. 


PATTO KOMARI V, UPENDRA NATH GHOSH, 


PATNA HIGH COURT. 
Civit Revision No. 275 or 1918. 
February 17,1919. 
Present :—Mr. Justice Atkinson and 
Mr. Justice Das. 
Bibi PATTO KUMARI Saheba— 
PLAINTIFE— PETITIONER 
s versus 


UPENDRA NATH GHOSH— 


Derenvant—Raspon Dent, 

Civil Procedure Code (Act V of 1£08), s. 115, Sch. 
II, Paras. 8, 16—Arbitration— Award given after time, 
whether voidable—Acquiescence of parties in delay, 
effect of —Lstoppel-- Revision — High Court, power of 
interference of, 

Para. 15 of Schedule II of the Civil Procedure 
Code does not render an award made out of time 
per se a nullity; the award is merely voidable, 
and if not sought to be set aside within .0 days 
from the time when it is filed, it is binding upon 
the parties, [p. 53, col. 2.] 

һе Court is the person primarily designated 
and intended by para. 8 of Schedule II to the Civil 
Procedure Code to be the source by whose autho- 
tity the time for making an award із to be en- 
larged. The power vested in the Court under that 
rule is permissive and discretionary, but it does 
nob negative the right to extend the time by 
‘agreement impliedly agreed to and acquiesced in 
: between the parties to the arbitration proceedings. 
[p. 54, col. 2; p. $5, col. 1.1 3 

Where parties attend and recognise that the 
arbitrator has jurisdiction to continue the 
arbitration, even though the time for making the 
award has expired, they are estopped by their 
conduct from seeking to impugn the award on the 
ground that it was invalid by reason of being filed 
out of time, [p. 57, бої. 1.] 

The Court, in enquiring into the question whether 
an award is voidable or not as having been made 
out of time, has to consider mixed questions of 
law and fact, and if in the exercise of its juris- 
diction it decides honestly some matters of law 
or fact erroneously, even though such decision may 
involve a determination as to the regularity or 
irregularity of some method of procedure, this 
determination would not necessarily render appli- 
cable the provisions of section 116 of the Civil 
Procedure Code. [p. 67, col. 2.] 


Application in revision from а decision of 
the Subordinate Judge, Rajmahal, dated 
the 20th August 1918. 

Messrs. Hasan Imam and Gangadhar Das, 
for the Petitioner. 

Mr. Lalit Mohan 
spondent, : 

JUDGMENT.—This application in civil 
revision is made to us from an order 
made by the Subordinate Judge of Raj- 
mahal dated the 20th August 1915. 

It is necessary to state the facts out of 
which the necessity for the present applfcae 
tion has arisen. Ц 


Ghose, for the Re- 
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A suit was instituted in which Bibi 
Patto Kumari was the plaintiff, and Upendra 
Nath Ghosh was défendant. с 

The plaintiff was the mother of her 
minor son, who succeeded to the business of 
Gopal Chand Rai-Darhanpat Singh Baldeo. 
The defendant was the head gomashta of the 
business during the lifetime of the minor's 
father, Itis suggested that after the minor’s 
father died, it was fonnd that the defendant 
had been guilty during the minor’s father’s 
lifetime of various acts of dishonesty; and 
that he had misappropriated monies belorg- 
ing to the firm. The allegation by the 
plaintiff is that the defendant, having been 
brought to book by her, as guardian of 
the minor on the death of her husband, 
consented to execute ahand-note to secure 
the loss sustained by the firm by reason 
of his alleged  defaleations estimated at 
a sum of Rs, 5,000. The hand-note was 
executed by the defendant in favour of the 
minor; and was dated the 21st of October 
1912. When the hand-note came to rfiaturity, 
it was presented for payment and dishonour- 
ed, the defendant having failed to pay the 
sum of Rs. 5,000 due thereon; whereupon 
the plaintiff ae guardian of her minor воп 
instituted & suit in the year 1915 against 
the defendant to recover the amount due 
on the aforésaid hand-note. The aforesaid 
suit has been referred to in this application 
as Money Suit No. 2 of 1915. 

For three years the suit lay in abeyance; 
and nothing active was done. The mother 
of the minor was plaintiff in the suit; and 
Upendra Nath Ghosh, the former head 
gomashía of the old firm, was defendant, 
Ascordingly litigation having become more 
or less unsatisfactory, the parties agreed 
on the 26th February 1918 to submit their 
differences in that suit to arbitration as 
being the most sompetent and convenient 
form of tribunal to determine and decide 
the issues in dispute between the parties 
The arbitration naturally involved, 
haying regard to its character, the taking 
of an account; coupled with evidence to 
prove and to establish that there had been 
misappropriation of the firm's monies by 
the defendant. The Court in which the 
suit was instituted was willing that the 
matter in dispute between the parties 
thereto should be referred to arbitration; 
and an order was made by the Court on 
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the 26th February 1918 referring the matters 
in issue to the arbitratYon of the persons 
seleeted and nominated by the parties to 
the original suit; and the 25th of March 
1918 was fixed as the date within which 
the arbitrators should make their award. 
Four persons were named as arbitrators; 
and they all appear to have been gentle. 
men of worth and position and residents 
of the district in which the parties to the 
suit resided, with a knowledge of commersial 
dealings and tha methods of book-keeping. 
A short time after the matters in dispute 
. had been referred to arbitration, it became 


quite evident that the arbitrators could 
not make their award within the time 
specified by the order of the learned 


Subordinate Judge dated the 26th February 
1918 under rule 3 of Scheduls IL of the 
Civil Procedure Code; and accordingly the 
learned Subordinate Judge enlarged the 
time for the arbitrators making their 
award, for reasons which appeared satis- 
factory to him, to the 25th of June 1918. 
The award, however, was not made within 
that time. The award was actually made 
onthe 10th July 1918 and filed in Court 
on the 12th of July 1918. 

It is contended before us that inasmuch 
as the arbitrators failed to make their 
award within time, that is to say, within 
or by the 25th of June 1918, that, there- 
fore, the learned Judge had no jurisdiction 
or option under the rules of the Civil 
Procedure Code save and except to set 
aside the award which was made out of time 
and filed on the 12th July 1918. I£ the 
ease stood alone on these fasts, there might 
be some foree in the contention presented on 
behalf of the petitioner. 

Tt is necessary, however, to consider the 
provisions of the rules with regard to the 
procedure applisable to arbitration proceed. 
ings under the Civil Procedure Code. 

Rule 1 gives the Court power, when 
the parties agree to refer a matter pending 
before a Court of civil jurisdiction to arbitra- 
tion. 

Rule 3 provides that an order of refer- 
ence shall be made, and thata time shall 
be specified within which the arbitrators 
shall make their award. 

Rule 8 provides that if the award can- 
rot be made within the time specified by 
the Court by its first order of reference, 
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that then the time may be enlarged by 
the Court from time to time, until such time 
as tbe Court shall think fit, 


Rule 15 is the ons mainly material for the 
purposes of our consideration. Rule 15 of 
the present Code differs materially from 
the old sestion 521 of the prior Code. 
Rule 15 of Schedule II to the Civil Prosedure 
Code is the rule or-order which confers 
jurisdiction upon Courts acting within 
their diseretion to set aside awards, if an 
application be made within the time limited, 
for setting aside an award upon ату of the 
three grounds specified in that rule. 

Admittedly the present application, so far 
as the argument addressed before us is concern 
ed, is conversant only with the latter portion 
of the cause provided for setting aside an 
award specified in sub-clause (c) of rule 15; 
aud summarised, the contention is as 
follows :— 

That inasmuch as the award was made 
late and out of time, consequently the 
award itself is per se void and a nullity; 
and that, therefore, there was no jurisdiction 
in the Court to hold that the award could 
be operative or binding upon the parties, 
it having been made out of time, tz., at 
a date later than the 25th June 1918. 


Now the essential differense between the 
old Code and the new Code appears to be 
this, that whereas the old Code by section 
521, Civil Procedure Code, expressly made an 
award out of time a nullity, the existing rule 
varies the old section of the prior Code, 
by providing that if an award is made 
out of time it only affords а ground or 
reason for setting asile the award if the 
parties so desire to assert the right; provid- 
ed the Court asting within its discretion 
is satisfied that the ground upon which 
the validity of the award is impeached is 
just and fair, and that in equity and fair 
dealing it ought and should be se aside. 
Rule 15, therefore, does not render an award 
made ont of time per se a nullity; it is 
merely voidable, and if not sought to be 
set aside within 10 days from the time 
when the award is filed, it is binding 
upon the parties thereto notwithstanding 
its infirmities. 

Sir Lawrence Jenkins laid down this 
principle in the case reported as Shih 
Kristo Daw $ Qo, v. Satish Ohandra 
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Dutt (1), and authority will also be found in 
support of the same proposition in the case 
reported as Kahan Singh v. Mohan Lal 
(2) and in which Chief Judge Rattigan, 
referring to the decision of Sir Lawrence 
Jenkins already cited, is reported as stating 
“This exposition of the law accords, if I 
may venture to say во, with my own views 
as to the proper interpretation of paragraph 
15 of Schedule IL of the present Code of 
Civil Procedure; and I accordingly hold 
that the award before me, though made 
after the expiration of the period fixed 
by this Court, was not a mere nullity, 
and at most was liable to be set aside 
upon an application by one or other of the 

parties affected thereby." 

It is essentially necessary, in another 
aspect of this case, to consider and under- 
stand exactly the purport and effect of the 
provisions of rule 15, Schedule II, of the Code 
of Civil Procedure. 

Mr. Hasan Imam’s contention in this ap- 
plication is mainly founded upon the word- 
ing of rule В of Schedole II, Civil Pro- 
cedure Code. He contends that when tbe 
time for making the award has expired that 
then the Court only has the power to 
extend or to enlarge the time for making 
the award by the arbitrators; and that even 
then the Court has not got such power when 
the award itself has been made out of time, and 
before which time no application has been 
made to and granted by the Court enlarging 
the time for making the award; and he relies 
in support of this proposition upon 
the judgment of Sir John Harrington: 
Shib Krishna Dawu & Оо. v. Satesh Chunder 
Dutt (3). It is unnecessary for us in 
this case to consider the propriety of that 
decision; but speaking for myself I think 
it is open to exception; because if you 
сап extend the time for.making an award 
after the time has already expired for so 
doing, I cannot understand, on principle, why 
you cannot extend the time even after the 
award itself has been made, even if made 
out of time; and it appears to me that 
rule 8, Schedule II, Civil Procedure Code, 
may be fairly interpreted as contemplating 
even such a contingency. On the correspond- 


(1) 18 Ind. Cas. 69; 89 С. 822 
(2) 34 Ind. Cas. 177; 44 Р, W, В, 1916; 56 P. P. Re 
n 


1917. 
- (3) 12 Ind. Cas. 18; 38 O, 522. 
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ing English enactment in pari materi& with 
the rules ав to arbftrations provided by the 
Civil Procedure Code, it bas been so "held: 
Parker v. Smith (4), May v. Harcourt (5), 
Lord v. Lee (6) and Warner, In re (7). 

However the main contention before us, 
asserted by Mr. Hasan Imam, is that the 
jurisdiction to extend the time or to enlarge 
the time is vested only in one person, viz., 
the Judge as a Court. Rule 8 provides: 
"That the Court may, if it thinks fit, 
either allow further time, and from time 
to time, either before or after the expira- 
tion of the period fixed for the making 
of the award, enlarge such period.” 

Mr. Hasan Imam contends that this is . 
a statutory obligation and duty; and that 
it must be performed by the person or 
forum nominated by what is in effect a 
Statute; and that it is not open or possible 
to enlarge the time for making an award 
by any collateral means whatsoever, whether 
arising from the conduct of the * parties 
or otherwise. 1 agree with Mr. Hasan 
Imam's argument fo this eatent that I 
think that the Court is the person primarily 
designated and intended to be the 
source by whose authority the time is to ` 
be enlarged. І вш of opinion that if the 
arbitration proceedings in this ease had 
been conducted with any degree of regu- 
larity and propriety, the parties thereto 
would have applied to the learned Judge 
as the person empowered by Statute to 
enlarge and extend the time to validate 
the award. But I cannot accede to the 
argument that the function vested in ihe 
Court ав to its right to enlarge the time for 
making an award under rule 8 is mandatary 
and imperative and that no other oireum- 
stances can be fairly considered, arising 
from the conduct of the parties, which 
would justify an inference that the parties 
intended and impliedly agreed that even 
though the time for making the award 
was not extended by the Court, that the 
arbitrators could not make their award 
even though literally cut of time. The 


(4) (1850) 15 Q. B. 297; 191. J. Q. B. 406; 14 Jur, 
761; 117 Е. R. 470; 81 P. R. 579. 

(5) (1884) 18 Q. B. D. 688, 

(8) (1868) 3 Q. B. 404; 9 B. & S. 269; 87 L. J. Q B. 
121; 16 W, R. &56. 

(7) (1867) 3 Eq 261; 16 W. R. 203. 
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power vested in the Ogurt is discretionary 
and permissive, but it does not negative 
the right to extend time by agreement 
impliedly agreed іо and acquiesced in 
between the parties to the arbitration pro- 
seedings. 

Whatever be the true construction of 
role 8, we feel also obliged to consider 


the eonduot of the parties to the arbitra-- 


tion prior and subsequent to the 25th 
June, with в view of - seeing whether 
established principles of law are appli- 
cable to cases such as tha present, which 
enable Courts of Justice, in the exercise 
of their equitable jurisdiotion, to overcome 
technicalities and maintain the validity 
of an award, thongh literally  voidable by 
the commission of some error in the making 
&nd framing of the award itself, 

The time ultimately fixed by the Court 
for making the award was the 25th of June. 
The plajntiff applied to the arbitrators on 
the 16th of June for time; asking by her 
petition for a week’s adjournment, A week’s 
adjournment was granted; and au adjourn- 
ment was allowed up to the 20th June. 
On the 23rd of June the plaintiff filed a 
further petition seeking an adjournment. 
By this petition the plaintiff applied for & 
fortnight’s time. The plaintiff must be 
deemed to have known that when her 
advisers applied on the 23rd June for a 
fortnight’s adjournment, that. they were 
applying for ап adjournment of the hearing 
of the arbitration proceeding toa date long 
after the date fixed for the making of the 
award by thearbitrators. Tbe arbitration 
Court considered the application for the 
adjournment applied for by the plaintiff on 
the 23rd June; and adjourned the further 
hearing of the arbitration proceedings to the 
*th July 1918. Тһегвавопв which induced 
the plaintiff to apply for an adjournment 
on the 23rd June are fully set ont in her 
petition; and the arbitrators in yielding to 
the prayer of the petitioner stipulated by 
their order that the plaintiff was to pay 
as and for the costs of the adjournment the 
sum of Rs. 30 It is suggested in the 
above-mentioned petition that the arbitra- 
tion proceedings, between the 16th and the 
-20th of June, were adjourned by the act 
of the arbitrators, behind the baok of the 
petitioner, to the 7th July, l find no war- 
rent in support of this contention, saye and 
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except the uncontradicted averment contain. 
ed in the plaintiff's petition of the 23rd 
June. There is no entry in any record 
made by the arbitrators allowing any 
adjournment to the 7ih of July, save and 
except the order made on the 23rd June 
referred to above on the plaintiff's petition. 


The plaintiff, having secured the adjourn- 
ment she desired to the 7th July, appeared 
on that day before the arbitration Court, 
and proceeded to examine witnesses and 
to present further fasts in evidenos in 
support of her ease for the arbitrators’ 
consideration. It would appear that the 
hearing of the arbitration finally soneluded 
either upon the 7th July or the 8th of 
Jaly, and the arbitrators after a short 
interval for consideration made their award 
on the 10th Joly; and this is the award 
the validity of which is sought fo be im- 
peached by this application, The award 
ia short; and in its effect it dismisses tha 
plaintiff's claim as being unsupportable and 
founded upon improbabilities, and probably 
fraudulent in its conception. 


Now though one may admit that the Civil 
Court is the proper authority to extend 
the time within whioh an award is to 
be made by arbitrators, if а regular 
method of prosedura was pursued; yet 
I think there is a rule well recognized 
and established, in the nature of an 
estoppel, that if the parties to an arbitra- 
tion proceeding by their conduct lead 
arbitrators to think and believe that even 
though the time for making their award 
has in fact expired, that they (the arbi- 
trators) should continue the proceedings, and 
to which course the parties must be deem- 
ed to have assented, by acquiesoing in 
taking part in auch proceedings; that then, 
though the time for making the award 
may have expired, the jurisdiction of the 
arbitrators would be deemed to oontinue 
to validate and give effect to the award. 
Courts of justice and equity have held 
that such conduct on the part of the parties 
to an arbitration estops them from im- 
peaching the award upon the ground that 
it is invalid or could be fairly set aside 
on, the mere technical ground that tbe 
‘award itself was mergly made out of time. 

There isa long uniform line of authority 
tg be found inthe English oases support- 
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ing, this view of the law. Ishall refer to 
one or two. 
. It is difficult to distinguish the English 
eases in “principle from the law applicable 
to. arbitration proceedings in India; because 
the: Civil Procedure Oode is very much 
akin, and. very alike, in its terms to the 
procedure provided by the corresponding 
Statute in England, generally known as 
fhe*Common Law Procedure Act, which 
applies to arbitration proseedings of such 
&-character as wehave in this case; viz, 
arbitration proceedings in respect of a 
matter which affects the subject-matter of 
a suit pending before a Court of Justice. 
Tf the law in this country is founded 
upon equity and good conscience, I see no 
reason why we should not apply the prinoi- 
ples -laid down by the authority of English 
case-law, sanctioned by a host of great 
and distinguished Judges, to the law appli- 
cable to arbitration proceedings in this 
sountry, when the Acts regulating the pro- 
cedure of arbitration Courts in both coun'ries 
are: analogous and akin’ one with the other; 
and why we should not also apply the 
equitable doctrines which have been applied 
and administered by the Court of Chancery 
in England in such matters for well nigh 
100 years. If the law in this country is to 
be administered on the basis of equity and 
good conscience, then certainly I say it is 
not equity, nor is it in keeping with good 
conscience, that a party to an arbitration 
proceeding should invite a Court of arbit- 
rators to do a certain act for his benefit 
and ' advantage; and when he has gained 
such benefit and advantage, but failed to 
secure final success in the proceeding it- 
self, that such person should be permitted 
to repudiate the award of the arbitrators 
solely and. only on the ground that because 
the arbitrators conceded to him the benefit 
he sought, and of which һе availed him- 
self; that thus their award is so vitiated 
by. впоһ transparent illegality as to coerce 
a‘-CGivil Court to set aside the award so 
made. То my mind such conduct, if per- 
mitted, would lend sanction to a fraud being 
committed on the arbitrators; and would 
be grossly unjust and inequitable towards 
the other party to the arbitration proceed. 
ing; who by consenting to the arbitrators’ 
eortinuing to act, whether expretsly or 
jmpliedly, has acquired by the result af 
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the proceedings a valuable right of which he 
ought not to be hastily deprived. e 

I desire to refer in support of our view ' 
ONE well-known case of Tyerman v. Smith. 
(8 . 

It is necessary to observe that in the. 
several cases I shall eite it will be found 
that the cases mainly turned for their. 
decision upon the provisions applicable to. 
arbitration proceedings under the Common 
Law Procedure Act, which contains pro- 
visions and a procedure very analogous to 
that provided Ьу the Code of Civil Pro.. 
cedure. That Statute, that is to say, the 
Common Law Procedure Act, provides that 


every arbitration award to be made by 
arbitrators to whom a reference has been: 
made under that Statute must be made 


within one month after the arbitrators have. 
been appointed, unless the time is enlarged 
in accordance with the provisions of the 
Statute. Unless the statutory prqvisiona 
are complied with, the award is liable to: 
be set aside; or the Courts may, while; 
refusing to enforce it by attachment dr: 
otherwise, decline to set it aside. hows з 

In Tyerman v. Smith (8) the award 
was not made for three months sfter the 
time provided by the Statute; and the. 
reason for the delay was because the parties- 
had by their conduct acquiesced in the 
arbitrators continuing to exercise their juria- 
diction by proceeding with the arbitration, 
and in making their award out of time, 
and the Court in that oase presided over 
by the three distinguished Judges, Lord. 
Campbell, Coleridge and Erle, laid down, 
what has been consistently followed since» 
in later cases, as the guiding rule to te. 
applied in such circumstances. Lord Camp- 
bell says: I proceed on the ground that 
the plaintiff is estopped by his conduct 
from objecting that there was no written’ 
consent for the enlargement of time. It is 
contended that the statutable authority does' 
not exist. I think the plaintiff is estopped 
from saying that there was no, such written 
consent as was essential to the ‘statutable 
authority, ” 

In Watson v. Bennet (9) а similar 
principle was applied to similar facts, and 

(8) (1856) 6 El. 4 BL 719; 25 L. T. ©. B. 859; 2 Jar, 
(x. в.) 860; 119 E. B. 1083; 106 R. Е, 782. 

(9) 1860.5 H. & N. 831; 29 L. J. Ex. 867; 6 Jur, 
n 8W. R,612; 157 E. R. 1412; nae es R 
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Lord Bramwell in that case said: " Assum- 
ingethat Mr. Gray is riBht in the suggestion 
that, by the order of reference made by, my 
brother Channell, the arbitrators pawer 
was regulated by thg 15th section, and 
that notwithstanding the special clause in 
this order, he had no power of enlarging 
the time other than that given by that 


section, and assuming that there was no 
valid enlargement under thatsectior, and 
that the parties by their conduct have done 


no more than consent to proceed ofter the 
three months, still the award may be 
good. It may bethat attending before the 
arbitrator, after the arbitrator’s powers had 
ceased, was evidence of a new parol sub- 
mission, If there was a good parol sub- 
mission, though the award may not be enforse- 
able under the Statute, it may be capable 
of being-enforced by action, therefore, | it 
is clear that. we ought not to set it aside.” 

The following authorities may also be ae 
red to: Reade v. Dutton (10), R. v. Hill (11) 
and Hick, In ve (12), In Earl of Darnley 
v. London Ohatham and Dover Railway 
Oo. (13), their Lordships of the House of 
Lords recognized this principle as applicable to 
arbitration proceedings. They distinguished 
the case then before them in its fasts from 
the decision in Hick, In re (12), which was 
then under consideration; and at page 57* 
ofthe report the Lord Chancellor says :— 
" This is not at all like the case which 
was cited in argument, wherean arbitrator, 
not having enlarged the time for making 
his award, the parties, notwithstanding, 
attended meetings, and were thereby held 
to have recognised his authority as con. 
tinuing.” 

The principle underlying these degisions 
appears to be that where parties attend and 
recognise that the arbitrators have jurisdio- 
tion to continue the arbitration even though 
the time for making the award has ex- 
pired, that then they are estopped by their 
eonduot from seeking to impugn the arbitra- 
tor’s award on the ground that itis invalid 
by reason of being out of time. 


(10) (1886) 2 M. & W. 69; 2 Gale 228; 6 L. J. Ex 
16; 150 E. R. 672; 46 R. R. 504. 

(11) (1819) 7 Price 636; 146 E. R. 1085. 

(12) (1819) 8 Taunt 694; 21 R.R 511; 129 E. Н. 554 

(18) (1867) 2 H. L. 48; 36 L, J. Ch. 404; 16 І. y. 
917; 16 W. В. 817. 


*Page of (1567) 12 H. L,—Ed. 
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Therefore, we think that on' the patent 
facts of this case that the petitioner is 
estopped from impeaching the award made 
upon the 10th July on the ground that it 
was out of time, nu order enlarging the 
time for making the award having been 
made by the Court under Schedule II, rule 
8 (2), Civil Procedure Code. For these 
reasons, therefore, we think that the learned 
Judge was right and justified in Jaw 
in arriving at the conolusion he did on 
the faote, and tbat hig order has not 
been vitiated by any illegality which would 
justify our interference in civil revision. 

However, we are of opinion that in an 
application in civil revision under section 
115 of the Code of Civil Procedure the 
petitioner is not entitled to the redress 
she seeks in a case such as the present. 
I have already pointed out that an award 
under rule 15 of Schedule II, Civil Pro- 
cedure Code, is not per se void, but it 
is only  voidable. Considering whether 
an awaid is voidable or not, the Court in 
enquiring into such a mattér has ta con- 
sider mixed questiors of law and faot. If 
a Court bona fide in the  exereise of tke 
jurisdiction which it undoubtedly possesses 
in such cases, decides honestly some matte1s 
of fact or law erroneously, even though 
such decision may involve a determina- 
tion as to the regularity or irregular 
ity of some method of procedure, this 
determination would not necessarily render 
applicable the provisions of section 115 
of the Code of Civil Procedure; because а 
Court having jurisdiction even, if it erroneous- 
ly exercises such jurisdiction honestly 
but mistakenly, such fact would not neces- 
sarily justify interference by the High 
Court in civil revision under the powers 
conferred by section 115 of the Civil Pro- 
cedure Code. The Privy Council have 
more than once laid it down that a Tribunal 
having jurisdiction is at liberty to decide 
a point of law or fact erroneously without 
having its decision open to review in civil 
revision. 

Accordingly for this reason also we are 
of opinion that this application must fail. 
We think this application was improperly 
admit‘ed in the first instance and we dismiss 
eit pow with costs measured at a sum of three 
gold mohurs. е 

Application dismissed, 
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MADRAS HIGH COURT. 
Отт, Reviston PETITION No. 475 or 1918. 
Oetober 31, 1918. 

Present ;— Mr. Justice Krishnan. 
MULUKUTLA RAMAMURTHI awp 
OTHERS—JDEFENDANTS— PETITIONERS 
versus 
CHILLARA BHASKARAYYA AND 


OTHERS~- PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s, 92, О. I, 
т. 1—Scheme suit—Joinder of parties—Trustees, right 
of persons claiming us, to be impleaded as parties. 

In а suit instituted for framing a scheme fera 
public charity under section 92, Civil Procedure 
Code, persons who allege a right thereto as trustees 
should be impleaded as parties. : 

- Vaithilingam v. Ramalingam Pillai,88 Ind. Cas. 
133; (1917) M. W. N. 650; 6 L, W. 9, followed. ! 


- Petition under section 115 of Aot V of 
1908 praying the High Court to revise the 
order of the Court of the Temporary Sub- 
ordinate Judge, Guntur, in I. А. No. 384 
of 1918, in Original Suit No, 91 of 1917. 

Mr. N. V. L. Narasimha Row, for the 
Petitioners. 

Mr. V. Lakshminurayana, for the 
spondents. . 

JUDGMENT.—Following the ruling in 
Vaithilingam v. Ramalingam Pillai (1), 1 
think the petitioners should be directed to 
be made party defendants. 

They allege that they are trustees and 
there is nothing prima facie to show that 
they are not. Theirrights as trustees would 
be lost by the framing of the scheme: 
see Rama Das v. Hanumantha Row (2) and, 
that being so, I think they should be heard 
before the Court takes any action to their 
prejudice, 

No doubt the Subordinate Judge says 
that their applivation is not bona fide. It 
is not clear what this means or on what 
it is based. The defendants support the 
claim of the petitioners to the trusteeship. 
І саппоё take this observation as meaning 
that the petitioners are putting forward a 
totally unfounded claim to trusteeship. 1f 
that is what is meant, it is unsupported 
by any evidence. 

I must, therefore, set aside the order of 
the Subordinate Judge and direst him to 
add petitioners as party defendants and 
proceed with the trial of the suit in accord- 


Re- 


(1) 38 Ind.Cas, 183; (1917) M. \У, N. 550; 6 L. W.9. 
(2) 12 Ind. Cas. 449; 36 М. 364; 21 M. L. 1.952; 10 
M. L. T. 356; (1911) 2 M, W. 8.387, 
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ance with law. There will be no order ав 
to costs in this petitien. 2 


ө 
M, C. P, 
Order set aside. 


CALCUTTA HIGH COURT. 
SMALL Cause Court TRANSFER Suir 
No. 3 or 1916. 

May 1, 1918. 
Present:—Mr. Justice Greaves. 
PURNA CHANDRA KUNDOO . 
— PLAINTIFF 
versus 
Tus PORT COMMISSIONERS or 


CALCUTTA— DEFENDANTS. 

Calcutta Port Act (III В. C. of 1890), зз. 118, 114 
—Port Commissioners, liability of, for loss of gogds. 

After the expiration of three days from the 
landing of goods, the Calcutta Port Commissioners 
are free from liability in respect of the goods, what. 
ever may have happened to them, unless there 
has been any default on their part. [p. 59, col, 2.] 


Mr. B. L. Mitter (with him Mr. S. M. 
Bose), for the Plaintiff, 
Mr. Langford James (with him Mr. T. 
Amir Alt), for the Defendant. 
JUDGMENT.—In this suit the plaint- 
iffs seek to recover from the defendants 
a sum of Rs, 644-10 in respect of the 
loss of three cases of files consigned to 
them by the steamship “Ойу of Delhi” 
from New York. I do not think that I 
need refer in detail to the agreed brief 
of correspondence, which is Exhibit О 
in this suit. But it appears from that 
correspondence that the plaintiffs were 
informed that the goods had never been 
landed. lf that had been the oase, the 
defendants in this suit would have been 
involved in no liability. But on further 
enquiry if appeared that the four cases 
of files consigned by the steamship “Ойу 
of Delhi” to the plaintiffs were in fact 
landed and placed in the Port Oommis- 
sioners’ warehouse. Of these four cases of files 
the plaintiffs received delivery of one case 
only, and the snit is brought with regard 
* te the three cases of which the plaintiffs 
haye never regeived delivery. I am satisfied 
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upon the evidence before me that the 
three cases of files were in fact landed 
and put into the warehouse of the Port 
Commissioners. at the latest on the early 
morning of the 16th September. That 
- being so, the only qhestion that arises in 
the suit is with regard to the construction 
of two sections of Act III of 1890, the 


Caloutta Port Act. The defendants say 
that, as more than three clear working 
days elapsed from the time of landing 


on the 16th September, until the plaintiffs 
applied for delivery, which they did on 
the 22nd September, by virtue of the 
provisions of section 113 of Act ПІ of 
1890, they are under no liability in respect 
of the three cases of files to the plaintiffs. 
Section 112 of the Act provides for the 
responsibilities of the Commissioners for the 
loss, destrustion or deterioration (inter alia) 
of goods, whether landed for import, or 
received for export, or for carriage by 
railway; it also provides that during such 
time as the goods remain in the possession 
or under the control of the Commissioners, 
they shall, subject to the other provisions 
in the Act, be under the liability of a 
bailee under sections 151, 152 and 161 
of the Indian Contract Act. Section 113 
provides that the Commissioners shall, upon 
landing, take charge of goods and store 
such ав are liable to suffer from exposure, 
in any shed or warehouse belonging to 
them; and sub-section (2) provides that 
if any owner, without any default on the 
part of the Commissioners, fails to remove any 
goods from the premises of the Commissioners 
within three clear days from the time of 
landing, such goods shall remain on the 
premises of the Port Commissioners at 
the sole risk and expense of the owner. 
Section 114 provides that when the owner 
of any goods fails to remove the same 
within the time specified in section 
118, the Commissioners shall give notice 
to the consignee or owner of such goods, 
if his address be known, by letter sent by 
post to euch address, stating that all 
liability which the Commissioners may have 
.hitherto insurred in respect of such goods 
has ceased; and sub-section (2) provides for 
the publication of such notice. In this 
ease, as I have already stated, the goods 
were landed at the latest on the morning 
of the 16th, The loth was a Thursday, 
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and [therefore four clear working days 
—Friday, Saturday, Monday and Tues- 
day elapsed before the plaintiff applied 
for the goods. That being so, I think the 
defendants rightly contend that they are 
protested by the provisions of section 113. 
I think the words “sole risk” mean what 
they say, and that, after the expiration of 
three days, unless there has been any de- 
fault on the part of the Commissioners, they 
are free from liability in respect of the 
goods, whatever may have happened to 
them. 

The plaintiffs action accordingly fails 
and must be dismissed with costs, Costs 
will be taxed on the Small Cause Court 
scale, including the costs of transferring 
the suit from the Small Cause Court to the 
High Court. 

Suit dismissed, 





PATNA HIGH COURT. 

First Civin APPEAL No. 87 or 1917. 
January 29, 1919. 
Present; — Mr. Justice Atkinson and Mr. 
Justice Roe. 
KAMBSHWAR NARAIN SINGH— 
DEFENDANT— APPELLANT 
versus 
Musammati HARBANS BABUI 
AND OTHERS— PLAINTIFFS AND Babu 
MAHESHWAR PRASAD SINGH AND 
OoTBHERS— DEFENDANTS 187, 25р AND 8RD PARTIES 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1508), О. XXI, r. 71 
— Public Demands Recovery Act (I B. C. of 1895), 
s. 8— Auction-purchaser making default in payment 
of deposit— Re-sale of property—Deficit in price, re- 
covery of— Collector, whether can execute certificate— 
Suit, separate, whether maintainable— Interest, whether 
recoverable, 

Tho provisions of Order XXI, rule 71, of the 
Civil Procedure Code are applicable where default 
has been made by a purchaser in payment of 
the deposit required to be made by him in res- 
pect of property purchased by him at an auction- 
sale, when that sale is held in execution of a 
Civil Court’s decree, or by the Collector in pur- 
suance of the powers vested in him under an order 
or decree made by him in pursuance of the Public 
Demands Recovery Act. [p. 61, col. 2.] 

The true interpretation of rale 71 of Order XXI 
of the Civil Procedure Code is that in cases in 
which a Civil Court’s decree is being executed, 
with regard to the sale of immoveable property 
advertised for sale in the course of an execution 
proceeding, connected with a Civil Court's decree 
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and a deficiency occurs where a re-sale of the pro- 
perty becomes necessary by reason of a default 
contemplated by either rule 84 orrule &6 of Order 
XXI, Civil Procedure Code, the person holding 
the sale is in that event to certify to the Civil 
Court the fact of the deficiency by а certificate; 
and the Civit Court, whose decree was in the pro- 
cess of execution, takes cognizance of the certi- 
ficate as to the deficiency and executes the same 
just as if it was an ordinary money-decree 
subject to the rules applicable thereto Jf, on 
the other hand the sale is one directed under 
and by virtue of the jurisdiction vested in the 
Collector under the Public Demands Recovery 
Act, then the person holding the sale certifies to 
the Collector the fact of a deficiency arising by 
reason of any default as aforesaid; thereupon the 
Collector is required in pursuance of the express 
words of rule 71 of Order XXI to execute the 
certificate in the same manner as the Civil Court 
would have done, as if is were a money-decreo. [p. 
62, cols. 1 & 2.) 

Rule 71 of Order XXI of the Civil Procedure 
Code does not deolare that the remedy conferred 
by its provisions is the only remedy by which a 
person damnified in the manner indicated by the 
rule can recover damages. [p 64, col. 1.] 


If & person properly brings a proceeding under 
rule 71 and executes a certificate under that rule 
as а decree, then having exercised his election 
he deprives himself of the right of subsequently 
asserting whatever alternative remedy he may or 
might have at common law. If, however, the 
remedy and procedure provided by rule 71 become 
inoperative and nugatory in effect and infructuous 
in result owing to an error in procedure, then 
the judgment-debtor is entitled to pursue the 
alternative remedy which he has otherwise got 
under the common law to recover damages for 
the wrong that has been done to him at the 
hands of the defendant, and more especially is 
this so when the certificate granted under rule 71 
has become infructuous mainly by reason of the 
defendant's conduct. [p. 64, cols. 1 & 2.] 


A claim and certificate issued under Order XXI, 
rule7]1, of the Civil Procedure Code is not an interest. 
bearing debt. [р. 65, col. 1.] 


Appeal from а decision of the Sub- 


ordinate Judge, Darbhanga, 


Mr. Rajendra Prasad, for vhe Appellant. 
Mr. Sudhansu Kumar Mitra, for the Re- 
spondents, 


JUDGMENT, 

ATKINSON, J.— This suit is brought by 
the plaintiffs to recover Rs. 16,000 by 
way of an alleged principal debt and 
for Rs. 5,760 interest thereon. 

The plaintiffs are co-sharers in Mahal 
Sorangpur. Plaintiff No. lisa proprietor 
io the extent of 14 annasodd and plaintiff 
No. 2 with others are pxoprietors to the ex- 
tent -of about 1} annas, 
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The suit is really in fact-one toere- 
cover damages arigng from loss and 
damage sustained by the plaintiffs owfng 
to the deficiency of price bid by the de. 
fendants for the plaintiffs! property between 
a first and  subseqhent sale thereof, 
which took place in pursuance of an 
order made by the Collector of Darbhanga 
under & demand recoverable under the 
Public Demands Recovery Ast. 

It would appear that the property of 
the plaintiffs fell into arrears asto road- 
cess. The} Collector,in pursuance of the 
powers vested in him, issued a certificate 
requiring the payment of the arrears and 
by reason of the plaintiffs’ default in 
paying such arrears the aforesaid pro- 
perty of the plaintiffs was legally brought 
to sale under the order of the Collector, 

The sale was fixed to take place on 
the 13th -April 1912, and the first sale 
was actually held on the 22nd April. 
At the sale held on the 22nd Aprile the 
defendants’ bid for the property offered 
for sale the sum of Rs. 26,000. In pur- 
auance of the ordinary rules applicable 
to such sales the defendants were 
required to deposit in respect of their con- 
tract for the purchase of the property 
offered for sale (which was accepted) a 
sum in cash equivalent to 25 per cent, of 
the gross purchase-money. The defendants 
were unable to pay in cash the full sum 
estimated at Rs. 4,500 as the amount of 
the deposit. The defendants in discharge 
of their liability to pay the deposit offered 
a Gheqze for Hs. 4,000 and а cash sum 
of Hs. 1,500. The Collector, or his Deputy, 
who was conducting the sale, declined to 
accept a cheque in part payment of 
the deposit in the manner and form 
tendered by the defendants. It was son- 
sequently within the power of the 
Collestor to deslare the sale, whish had 
been held on the 22nd April, null and 
void by reason of the defendants’ default 
in payment of the necessary deposit, 
This the Collector accordingly did, 
and notified that the property would be 
again offered for sale on the following 
day, the 23rd, at 12 o'clock, Having re- 
gard to the hour when the default took 
place by the purchasers on tke 22nd, 
it would appear that the 23rd was the 
next available moment of time at whish 
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the property could have reasonably been 
re-Sold; and so far as we oan see, the 
Cofleotor acted with *promptness and due 
diligence under the circumstances in re- 
selling the property; and that his conduct 
was in all respects, a substantial com. 
pliance with tke requirements of the Act 
ав are in such oases provided. 

On the 28rd the property was -for a 
second time offered for sale; and was 
‘purchased by persons other than the. de- 
fendants, for a sum of Rs. 10,000. Thus 
the deficiency in price between the 
.first sale at which the defendants bid 
and the second sale at which the pro- 
perty was actually sold to the subsequent 
purchasers thereof was the sum of Rs. 16,000. 

Thus under these ciraumstances this ao- 
' tion has been brought by the plaintiffs to 
recover the sum of Ra, 16,000 .plus in- 
terest thereon at the rate of 12 per cent. per 
anncm. . 

Five points have been taken in argu- 
ment'on appeal in this Court on behalf 
: of the defendants against the decree 
passed by the learned Judge in this suit. 
The learned Judge by his decree awarded 
the plaintiffs the full sum of principal 
or damages slaimed, :7:,, Rs. 16,000 and 
, Interest thereon at the rate of 6 per cent. 

The appeal to us has been argued on 
behalf of the defendants by Mr. Rajendra 
Prasad; and the five points which he has 
taken are as follows :— 

First, he contends that no independent 
suit is maintainable by the plaintiffs 
at common law having regard to the 
provisions of Order XXI, rule 71, of the 
Oode of Civil Procedure and that their 
rewedy, if any, is limited by the Statutory 
provisions of the above mentioned Order 
&nd rule. 

Secondly, he centends that rule 71 
does nof apply at all to а re-sale of pro. 
perty which has been  oocasioned merely 
by default of a would be purchaser in 
paying the required deposit. 

Thirdly, he contends that the sale was 
irregular inasmuch as the sale at which 
the property was actually sold was more 
than seven days after the date frst 
advertised and published as being the date 
of sale, viz., the 18th April 1912. 

Fourthly, he contends that interest ise 
not payable upon a debt or damages of 
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the character sued for in this suit, and 

Fifthly, he alleges that the plaintiffs 
are co-sharers; and that the learrcd Judge 
has not by his decree apportioncd the 
damages awarded between the resrective 
co-sharers proportionate to the interest to 
which the parties are respectively entitled 
and that the decree of the Subordinate 
Judge is erroneous in form, 

Really the main argument addressed 
fo us turns upon whether this present 
suit is or is not maintainable. 

It is desirable, however, to dispose cf 
the second argument first; namely, that 
rule 71 of Order XXI has no applicaticn 
to a case where a purchaser has merely 
made a default in payment of the amount 
of the deposit in respect of a sale cr 
property of which he was declared the 
purchaser, Whatever doubt шву have 
existed prior to the amendment of the 
previous Code of Civil Procedure no doubt 
now exists upon the point argued, be- 
cause it is obviously clear that the pre- 
sent Civil Procedure Code makes the pro- 
visions of rule 71 of Order XXI appli- 
cable in the case, not only of a default 
by reason of a failure to pay the pur- 
chase-money itself, but also in respect 
of a default in the payment of the re- 
quired deposit. The conflict of authority, 
which originally prevailed between the 
views expressed in the .Calontta High 
Court and the Allahabad High Court res- 


pectively, is no longer now worthy of 
consideration as declarations of the law 
governing the construction cf what was 


formerly section 253 of the old Code and 
now rule 71 of Order XXI of the exist- 
ing Code. Consequently we think that 
the provisions of rule 71 do apply where 
defaulé has been made by a purchaser in 


payment of the deposit required to he 
made by him їп respect of property 
purchased by Lim at ап auction eale, 


when that sals is held in exeoution of 
a Civil Court’s decree, or by the Collector in 
pursuance of the powers vested in him 
under an order or decree made by him 
in pursuance of the Public Demands 
Recnvery Aot. 

We will proceed to consider whether 
this suit is maintainable or not. Rule 84 
of Order XX{of the Civil Prosedure Code 
provides that if a pfrohaser makes default 
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in the payment of the required deposit, 
the property shall Ге “forthwith resold,” 
We think, having regard tc the circumstances 
under which, and the hour at which the 
default was committed by the defendants, 
as purchasers, on the 22nd April, that 
the same property which was offered for 
re-sale on the 23rd was re-sold “forthwith” 
within the meaning of rale 84 of Order XXI. 
That being so, if becomes necessary to 
consider the true interpretation of rule 71 
of Order X XI. 

The plaintiffs’ property was being sold, 
as already indicated, to satisfy a demand 
for arrears of road-cess at the instance 
of the Collector of Darbhanga. The 
plaintiffs claimed to be entitled to pursue 
the statutory remedy provided by rule 71 
vis, to apply to the “person holding the 
sale" for a certificate certifying that a 
deficiency occasioning loss to them had 
taken place between the bidding on the 
first occasion when the property was 
offered for sale, and the occasion on which 
the same property was subsequently sold. 
This ‘the plaintiffs did; and after consider- 
able delay they got a certificate from the 
officer of the Collector who held the sale 
dated the 16th July 1914, certifying that 
the plaintiffs had sustained a loss between 
the price bid at the first sale and the price 
bid and accepted at the second sale of 
Rs. 16,000. 

Rule 71 requires that the deficiency so 
ascertained by the person holding the sale 
shall be certified "to the Court or to the 
Collestor, as the case may be,” so that 
the lamount certified in such certificate 
may be recoverable under the provisions 
relating to the execution of decrees for the 
payment of money provided by the Civil 
Procedure Code. . 

In our opinion the true interpretation 
of this role is that in oases in which a 
Civil. Court’s decree is being executed, 
with regard to the sale of immoveable 
property advertised for sale in the course 
of an execution proceeding, connected 
with a Civil Court’s decree and a deficiency 
occurs where а re-sale of the property 
becomes necessary by reason of a default 
contemplated by either rule 84 or rule 86 
of Order XXI, Civil Procedure Code, the 


person holding the sale is iu that event , 


to certify to the (iwi Court the fact of 
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the deficiency by a certificate; and the 
Civil Court, whose decree was ine the 
process of executiom takes coguizance of 
the certificate as to the deficiency *and 
executes the same just as if if was an 
ordinary money-decree subject to the rules 
applicable thereto. * 

If on the other hand, the sale is one 
direoted under and by virtue of the juris- 
diction vested in the Collector under 
the Public Demands Recovery Act, 
then the person holding the sale certifies 
to the Collector the fact of а deficiency 
arising by reason of any default as afore- 
said ; thereupon the Collestor is required 
in pursuance of the express words of rule 
71 of Order ХХІ to execute the certifi- 
cate in the same manner as the Civil 
Court would have done, as if it were a 
money-desree. The execution of the certi. ` 
fioate as a money decree is an express 
duty cast upon the Collestor; and by 
virtue of section 8 of the Publis Demands 
Recovery Act, all the provisions ef the 
Civil Prosedure Code are made applicable 
to all proceedings within the scope of the 
Publis Demands Recovery Ast to enable 
the Collector, as such, to execute for the 
amount stated in the certificate as if the 
same was an ordinary money-decree. We 
fail to appreciate any reason for doubt 
or uncertainty as to the rights, powers, 
and jurisdiction of the Collector to execute 
the certificate; just as if a similar oerti- 
ficate had been made and was returnable 
to the Civil Court. 

We consider that the certificate issued 
under Orcer XXI, rule 71, has the forse 
and effect of a decree; and it is by reason 
of this result and conclusion that the 
certificate can be executed as if it were 


an ordinary money-decree. There is a 
uniform line of authority in the Calcutta 
High Court to support this interpretation 
of rule 71 of Order XXI. 

The plaintiffs ultimately got the certi- 
ficate they applied for. Some little difficulty 
arose in the Collectorate ав to the 


method and manner of its execution, 
An application was made by the plaintiffs 
that the certificate should be executed by 
the Collestor; and it would appear from 
the orders which have been printed at 
page 80 of the paper-book, that some un- 
certainty existed in the opinion of the Board 
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of Revenue as to whether the Collestor had 
Powers himself to exeouta such a certificate 
ав a decree. s 

Th® plaintiffs applied for the certificate 
and the authorities were willing to give 
it, and eventually did give it; bat, on an 
objection being taken "by the defendants, 
ib was urged, and urged successfully, that 
ihe Revenue Authorities represented by 
the Collector had no power to execute 
the certificate which wss issued by the 
person holding the sale on their behalf; 
and accordingly on the vth July 1912 
the Deputy Collector ordered that the 
deficit could not be realised by the Col- 
lector; and he directed the plaintiffs to seek 
their- remedy for the ‘execution of the 
certificate asif a money-decree in the Civil 
Court. 

That order went on apreal before the 
Commissioner, Mr. Streatfeild; and Mr, 
Streatfeild was pleased to confirm the 
order of the Collector on the 20th Sep- 
tember 01912; and by his order he stated 
that the deficiency must be esrtified to 
the Collector aod that “the effect of sush 
certificate is that of a money-deoree which 
the petitionép must proceed to execute 
through the Civil Court," 

Accordingly after that order was made 
by the Commissioner, a formal certificate 
dated the lGth July 1914 was issued to 
the plaintiffs certifying that they had 
sustained a loss on the original sale and 
subsequent re-sale to the extent of Rs. 16,000. 

From the order made by Mr. Streatfeild, 
as Commissioner, an appeal was presented 
to the Board of Revenue, and the Board 
of Revenue, then presided over by Mr. 
Maude, confirmed the opinion expressed 
by the Commissioner; and consequently 
no proceedings were ever taken in the 
Collectorate to realise or execute the 
order which was issued on the 16th July 
1914 and referred to in this case as Exhibit 
10, which is the certificate contemplated 
by rule 71 of Order ХХИ, 

Ín our opinion the orders of the Colles- 
бог and Mr. Streatfeild, and the judgment 
of the Board, were all entirely wrong inso 
far as they decided that a certificate issued, 
in а oase such as the present, under 
rule 71 which was in effect a decree was 
incapable of execution. by the Collector, 
hut must of necessity be a decree exe. 
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eutable by the Civil Court. In cur opinion 
the Collestior was endowed with full autho. 
rity and power to execute the certificate 
as а decree founded upon the express 
provisions of rule 71, Order XXI, and 
upon him, and him alone, rested the impera- 
tive duty of executing the certificate of 
the 16th July 1914 as if a money -deoree; 
becanse section 5 of the Public Demands 
Recovery Act applies to all proceedings 
under that Act the rules of procedure 
contained in the Civil Procedure Code so far 
as the same may be applicable. Therefore, 
by virtue of the incorporation of the Civil 
Procedure Code rules under section 8 of 
the Publis Demands Recovery Act to all 
proceedings instituted under that Act, the 
Collector would have had power and autho- 
rity to execute the certificate issued in the 
present case; even so late as the }Gth 
July 1914. 

The Collector, the Commissioner and the 
Board all asceded to the objection taken 
and urged by the defendants; whereby 
and as a consequence whereof the certi- 
fieate granted to the plaintiffs under Order 
XXI, rule 71, became wholly ineffectual 
and infruetuous. Not one penny was realised 
on foot of the certificate that was granted; 
and in fact the Collector declined to 
execute it; and directed that the respon- 
sibility for executing this certificate ag 
& decree should rest with the Civil Court, 
The defendants’ Counsel, argues before ug 
that the view taken by the Collestor and 
the Board of Revenue was right; and 
that in point of Jaw it was the duty of 
the Civil Court to execute the certificate 
that was issued by the person holding 
the sale in pursuance of rule 71 of Order 
XXI of the Code of Civil Procedure. 
The argument addressed to us, we think, 
is wholly unsustainable; and no author. 
ity has-been cited to support the proposi- 
fion eontended for. So far as the parties to 
this suit are concerned, therefore, the adjudi- 
cation made by the Revenue Authorities, to 
which I have referred, merely amounts to a 
determination that as between the parties 
themselves the issue as to whether the order 
of the 16th July 1914 was capable of being 
executed by the Revenue Authorities or by 
the Civil Court is, as between them, a 
matter which may be said to be res 
judicata, The Collectot and the Board were 
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clearly wrong in law in the conolasion 
at which they arrived as to the right and 
obligation of the Collector to exeoute 
the certificate as a decree; but a legal 
error of this sort on their рать onght not 
and conld not properly defeat the plaintiffs 
` in the assertion of their right if they had 
a remedy independent of the privileges 
conferred upon them by rule 71, Order 
ХХІ, to maintain an action at common 
law to recover damages as against the 
defendants either for fraud or breach of 
contract. Rule 71 of Order XX! creates 
a right and confers a summary ramedy 
for the enforoement of that right, which 
is merely an alternative to the plaintiffs’ 
right at common law to recover damages 
for a Jegal wrong done to them by the 
defendants and whereby loss ensues. In 
our opinion the same rule of law applies, 
whether the person damnified be a Civil 
Court dearee-holder or an original judg- 
ment-debtor whose property is about to 
be sold to satisfy a demand made by the 
Collector under the Publis Demands Recovery 
Act. 

Rule 71 of Order XXI does not expressly 
itself deolare that the remedy conferred 
by its provisions is the only remedy by 
which a person damnified, in the manner 
1 һауе indicated, aan recover damages, No 
doubt if a person properly brings a pro- 
seeding under rule 71 and executes a 
certificate under that rule as a decree, 
then having exercised his  eleotion he 
deprives himself of the right of subse. 
quently asserting whatever alternative 
remedy he may or might haveat common 
law. Authority for this proposition will be 
found in the oase of Morell Brothers and Ооу. 
Ld. v. Ват! of Westmoreland (1). If, how- 
ever, the remedy and procedure provided 
by rule 7i become inoperative and nuza- 
tory in effest and infructuons in result 
owing to an error in procedure, then 1 
fail to see why the plaintiffs are not 
entitled to pursue the alternative remedy, 
whioh they have otherwise got under the 
common law, to recover damages for the 
wrong that has been done to them at 
the hands of the defendants: and more 
especially would this appear to be so 


when the certificate granted under rule 71 
(1) (1904) A. C. 11; 78 L. J. K. B. 93; 20 T. Iy R. 
8j 52 W. R. 358; 89 L. Ф. 712, 9 
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has beoome infructuous mainly by reason of 
the defendants’ conduct in the Reyenue 
Court. E e 
Consequently we are of opinion that, haying 
regard to the order of the Commissioner 
dated the 20th September 1919, coupled 
with the order of the Board of Revenue 
dated tbe 27th January 1915, the certi. 
ficate, Exhibit 10, besame  inoperative 
and nugatory in its effec5 without any 
fauli or default on the plaintiffs’ part; 
and that by reason of these orders the 
plaintiffs must be deemed to be relegated. 
baok to their original position and in 
consequence be entitled to maintain the pre- 
sent suit for damages under the common 
law. . 
It becomes unnecessary to decide ог, 
diseuss the various arguments that have 
been addressed to us arising from the 
eorfíist of authority prevailing in the 
High Courts of Caleutta and Allahabad 
respectively with reference to the true 
interpretation of Order XXI, “gule 71, 
further than fo аву that in our opinion 
the certificate contemplated by rule 71 
when issued is, in its operation and 
effeot, a decree; and we feel that in so 
deciding we are bound by the principle 
of cursus curie laid down by a long 
line of uniform authority in Calontta 


‚ dating as far back as 1865 and continuing 


to the present time; commencing with the 
oase reported as Baboo Sooruj Bulsh Singh 
v. Sree Kishen Doss (2) and adopted in the 
next following cases reported as Sooruj 


Buksh Singh v. Sreskishen Doss (3), 
Baijnath Sahat v. Moheep Narain Singh 
(4), Pali Kishore Deb Sarkar v. Guru 


Prosad Sukul (5) and Amir Baksha Sahib 
v. Venkutachala Mudah (6). The only 
ease which is opposed to the sonclusion 
at which we have arrived is the case 
reported as Део: Nandan Rat v. Tapesrt 
Lal (7). If the point for decision were 
one of first impression, a great deal of 
weight would naturally and rightly be 
attached to the authority of the Fall 

(3) 6 W. R. Mis. 126. 

(8) 9 W. R. 500. 

(4) 16 C. 535; 13 Ind, Jur. 458; 8 Ind. Dec. (м, s.) 
353, d 

(5) 25 О. 99; 2 О, W. N. 408; 13 Ind. Dec. IN. 8) 08. 

(6) 18 M. 439; 6 M. L J. 206; 8Ind. Dec. (x. в. 655, 

(7) 14 A. 201; A. W, N. (1892) 74; 7 Ind. Dec, 
(N. s.) 499. 
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Beneh ruling reported” as 
Roy v. Tapes Lola (7), Bat so far 
^as this Court is concerned, we feel that 
the practice that has been laid down bas 
been acted upon uniformly as the rule of 
law whioh governs the interpretation of 
rule 71 of Order ХХІ and that by the 
rulings of the Caleutta High Court we are 
вовгвеа to abide. Consequently we are of 
opicion that the decision of the learned Judge 
was rightin во far as he gave & decree вв 
against the defendants for the sum of 
Rs. 16,000. | | 

With reference to the interest allowed by 
the learned Subordinate Judge, we. think 
tbat the learned Judge was «rovg 
in point of law in the conclusion at whieh 
. he arrived, It bas been decided that a 
claim anod sertidoate issued under 
rulo 71 of Order XXI is not an. 
interest-bearing debt [ Sonra) Bakhsh Singh v. 
Srikishen Das (3)). Can the plaintiffs 
in the present suit, which is ot & 
proceeding under rule 7i of Order XXI, 
Civil Procedure Code, but an action af 
-gommon law against the defendants for 
damages, be declared entitled to interest 
in respect of the damages they claim? To 
support this sontention-- reliance has been, 
placed on the Interest Act of 1889. From 
a perusal of the Interest Act it would 
appear that that Act only applies to debts 
oertain or sums of money specided to be paid 
on a certain date, or otherwise in & definite 
time. But the Act does not apply to 
cases which merely sound in damages 
only; even though the damage olaimed . 
may be capable of definite ascertainment 
in money value. Accordingly we think 
that the provisions of the Interest Act 
do not apply to support а olaim such as 
the present; and in our opinion the learned 
Judge was wrong in awarding by his dearee 
interest even af 6 per cent, as against the 
defendants. : 

Aooordingly we vary the decision of the 
learned Judge and declare that the sam 
of Ra. 16,000 was properly decreed a3 
against the defendants and we set aside 
so moch of tbe judgment as awards: tbe 
defendants Rs. 2,8t0 ав and for iaterest; 
and we direct that the defendants do pay tbe 
вовів of plaintiff No. 9 of this appeal 
measured at five gold - mohurs by consent, 
and oosts in the Subordinate Court propor- 
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Deokinandan . 
.iff No. 1 owing to 


68 


tionate to bis demand аза go-sharer. Plaint- 
her non-appearance ‘in 
this appeal will recoive ро costs in this 
Court, bat will receive costa in the Sabordi- 
nate C met progortionate to her demand аз & 
«o sharer. бё 

This decision will not affect the rights 
of the parties with whom the defeniants 
have already entered into terms of oom- 
promise aod will, therefore, only apply to 
the plaintiffs Nos 1 апа 2, The defendants 
will ba entitled to deduct, from the sum 


awarded by the decree as pronouosad in this 
they have already 


Court, whatever stm 
paid to the во-вћатега, otber than plaint- 
iffs Nos. land 2, and the deoree shall only 


be executed for whatever balance may be then 
due. 
It may be 


really is of no valua 
help in future C3869, because the matters 


in dispute in this anpeal have been 
settled by fresh legislation applicable now 
in this province  uader Act IV of 19.4 
known as the Bibar and Orissa Public 
Demands Aot. 


Rog, J.—I agree. 


observed that this daoision 
аз an Rubhorióy to 


Decree varied. 


—— 


ALLAHABAD HIGH COURT. 
Ex&ooriow First APPEBaL No. 845 oF 1917. 
February 18, 1919. : 

Present: — Mr. Justice Piggott and 

Mr. Justice Walsh. 
Syed MUHAMMAD KAZ'M 
AND OTHER4J—JUDG 4E T- DEB,ORS— 
APPELLANTS 
versus 
Musammat RUKIA BEGAM - Decrss- 

HOLDER - ReSPONDENT. З 
Civil Procedure Code {Act V of 1809), в. 47-——Hwecu- 
tion of decree —À djustment of decree out of Court, en- 

quiry into—Fraud, allegation of - Court, duty of. 
Where в Court has before it an application by a 
$ndgment-debtor to enter up full satisfaction of the 
decree, if must determine, first, whether there 
has been an adjustment of the decree ont of 
Court by which the deoree-holder is bound and, 
dhcohdly, whether, under the terms of that adjust. 
ment, anything remains to $e paid to the decree- 
holder. Гр. 67, col. 1.] Р 
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An allegation that an adjustment of a decree 
out of  ourt is frandulent must be gone into 
24 decided by the Court of execution. Гр 68, col. 
1. 

Exeoution first appeal from the decision 
of the Subordinate Judge, Meerut, dated 
the 13th August 1917, 


Mr. Nehal Ohand, for the Appellants, 
Mr, 5. A. Haider, for the Respondent. 
JUDGMENT. 

Р:авотт, J.— This is an execution first 
appeal by certain judgment-debtors. The 
respondent Rukia Begam was the widow of 
опе Mubammad Husain. The judgment- 
debtors-appellants are the remaining heirs 
of this gentleman. The respondent had a 
claim for dower-debt against the estate of 
her late husband and admittedly this claim 
much exeseded the entire valnà of the 
estate. The lady brought a suit, and it 
is admitted that a sum of Rs, 27,030 was 
due to her under a decree obtained in the 
said suit, The application out of which 
this appeal arises was one by the judgment- 
debtors for an order certifying that this 
decree for Rs, 27,000 had been completely 
satisfied. Their case is that a sum of 
Rs. 14,000 had been paid to the decree- 
holder out of Oourt and that the deorege- 
holder bad herselt certified personally before 
the execution Court the receipt of the 
aforesaid sum of Rs. 14,000. They stated 
further that, by an agreement between the 
parties arrived at about the same time, it 
was settled that the balance of Rs. 13,000 
should be paid off in accordance with the 
terms of a somewhat somplicated compro- 
mise, lt seems that in this compromise 
two items of iímmoveeble properties were 
referred to, a house and a Zemindari share, 
‘rhe house is valued at about Rs, 5,000, 
and it is provided that the judgment debtors 
shall either pay Rs. 5,000 to the deoree- 
holder or make a conveyance in ber fayour 
of the house itself. With regard to the 
Zemindari sbsre it is provided that there 
is to be a valuation of the same by certain 
ohosen arbitrators and that the judgment- 
debtors shall have the option of either 
conveying the property itself to the decree- 
holder or paying to her the amount of the 
valuation, ‘Lhe case for the judgment. 
debtors is that this Zemindari share < hag 
been valued at eR«. z,065 and that 
they have paid this amount into Court 
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for the credit of the deores-holder, A The 
decree holder’s cage is that the som. 


promise was obtained from ber by fxaud, 
With regard to the sum of Rs. 14,000 she 
says she never received payment of the 
same, bot was induced to go into Court 
and faleely state that she had done so by 
the false representation conveyed to her on 
behalf of the judgment debtors that, if she 
did not do this, one or more of them 
was likely to be sent to prison by order 
of the execution Court. She further said 
that, even when she made this statement 
by which she understood herself to ba 
abandoning her claim to Rs. 14,000 ont 
of wbat was due to her under the deoree, 
She believed that the rest of the arrange- 
ment some to was that the judgment debtora 
would pay her Rs. 13,000 in cash within 
a short interval of time. She says she 
never knew or understood that, ag an 
alternative to the payment of Ra, 13,000 in 
cash, the judgment debtora were to be allowed 
the option of conveying to her immoveable 
property which she did not want and would 
not know what to ‘do with if she got it. 
She says forther that she knew nothing 
whatever about any arrangement for the 
valuation of the Zemindari share, that she 
did not agree to its valuation by any 
chosen arbitrators and that she never agreed 
to accept whatever sum these arbitrators 
might choose to fix as the value of this 
property as equivalent to the sum of Rs »,000 
which, even on the judgment debtors’ own 
showing, would remain due to her under the 
deeree. Incidentally sbe also says that the 
Zemindari property has been greatly under. 
valued at Re, 2,068. 

Tbe Court below has dealt with the 
onse in a somewhat peculiar manner, То 
begin with, it had before it simply 
an application by the judgment debtora 
to certify full satisfaction of the decree 
lt has gone a good deal beyond merely 
rejecting tbis application. Ib has come 
{о a finding that the decree-holder ig 
bound, so far as the exesution Court ig 
gouserned, by her admission that she hai 
received Rs. 14,00C out of Court, although 
at the same time it expressed grave doubts 
whether any such payment had іп fact 
been made. With regard to the restof the 
compromise it holds that the deoree-holder 
is in no way bound by it, that she never 
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realty assented to its terms and more 
particularly that she @5 not bound by the 
valuation put upon the Zemindari property. 
At the same time tho finding actually arrived 
at as to the sum due under the decree 
is based on a odrtain alternative provision 
in the terms of the compromise itself. 
It was therein stated that, if the judgment- 
debtors failed to pay the balance of Rs. 13,000 
in one or other of the ways provided under 
the terms óf the compromise, then the decree- 
holder would be entitled to take ont execu- 
tion for a sum, not of Rs. 13,000 but of 
Rs. 15,000, less any amount which might 
actually have been paid into Court, 

It seems to me that this is not a satisfactory 
way of dealing with the matter. The 
Court bad before it the applisation of the 
judgment-debtors to enter up full satisfaction 
of the decree, In order to dispose of that 
application it had to determine, firstly, 
whether there had been an adjustment of 
the dewree out of Court by which the 
decree-holder was bound and, secondly, whe- 
ther under the terms of that adjustment 
anything remained to be paid to the deoree- 
holder. The learned Subordinate Judge has 
given very good reasons for holding that 
Musammat Rukia Begam has not entered 
into any compromise or adjustment of this 
deoree binding upon her, A number of facts 
are apparent on the record which show that 
the compromise could not have been honestly 
brought about. Even supposing that a sum 
of Rs. 14,00) had been paid out of Court, 
or that Rukia Begam had made up her 
mind to relinquish her rights under the 
decree to this extent, there still remained 
a sum of Rs. 13,000 due to her. This the 
judgment-debtors claim to have paid off 
by a payment of Rs. 2,068 and by the 
conveyance of a certain house. As regards 
the house, they do not hold a olear title 
to the same. The share of one of the 
judgment-debtors has been conveyed by 
bim to his wife and another share has 
been mortgaged and sold in exesution of 
a mortgage claim. Evidence was offered 
on the part of the judgment-debtors to 
the effect that these transactions had not 
really effeoted any transfer of their rights in 
the house and that the vendee of one 
judgment-debtor and the purchaser at 
auction of the share of another were 
ready to relingnish their claims. It is, 
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however, sufficiently obvious that the re. 
spondent has not got anything like & 
reasonably clear title by the conveyance 
which the appellants have executed in her 
favour. The valuation of the Zemindari 
share at Rs. 2,038 is either а gross under- 
valuation, or it is not, If it is, there 
has been fraud in ore way; and if it 
is not, there has been fraud in another 
way, for 16 is obvious that the deeree- 
Lolder could not have consented to accept 
landed property worth Rs. 2,068 in satis- 
faction of the balance of a claim amounting to 
Rs, 8,000. It is idle to suggest that the decree- 
holder may have desired to deal leniently with 
her husband's heirs and to relinquish some 
part of what was dne to her. In the 
absence of evidence that Rs, 14,000 had 
actually been paid, her acknowledgment 
in Court of the receipt of thissum would 
in itself be а relinquishment of more 
than half of her claim, and there is every 
reason to balieve the statement which she 
made in the course of this enquiry that, 
as regards the balance of Rs, 13,000, 
she not only had no intention of relinquish- 
ing it, but believed the assurance which 
had been given her. that this much at any 
rate would be paid to her, cash down, 
within a reasonable interval of time, From 
any point of view.i6 is clear that the 
Court below was right in holding that 
the desree had not been fully satisfied 
and in rejecting the application of the 
judgment debtors to enter satisfaction in 
full, On the other hand, I think that the 
order of the Court below purporting to 
fix a definite sum of Кз, 12,932 as remain» 
ing due to the deoree-holder under the 
decree went beyond what was neoessary 
for the disposal of the matter then before 
the Court, and should be set aside as not 
binding on the parties in any future 
execution proceedings which the decree: 
holder may be advised to take ont. The 
whether the deoree-holder is 
entitled to claim execution of the decree 
to the extent of Rs. 27,000 or only to the 
extent of Rs. 13,000, is one whioh вап 
most conveniently be considered on an 
application for exeention. At any rate, 
this much seems clear that, if the decrees- 
holder is not bound by the terms of the 
compromise, there is no adequate reason 
for giving effext to ona of its terms ag 
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‘the Court below bas done. As regards 
the question of tbe payment of Ra. 14,4 00 
certited in Court, the Court below bas 
assumed that to this extent the decree- 
holder is bcund hy her own aet. The 
question whether the certificate of payment 
thus obtaired {тош the deerce.L older waa ог 
was- not part of a compromise trandulently 
obtained by the judgment debtors is one 
whioh ought to be consicered when it 
comes before the Court upon a proper 
application fcr execution. There is good 
authority in this Court, as well us else- 
“where, for the proposition tbat, as tetween 
the deoree.holder and judgment.debtor, the 


question of an alleged fraudulent adjustment ' 


of the decree must be gone inta and 
desided by the execution Court, rade Adhar 
Singh v. Sheo Ётав«й (1). Even if there 
were ary technical diffeulty abcut the 
investigation on the me:its of the objeo- 
tions raised by the deoree-holder regarding 
this alleged payment cf Hs. 14,000, tke 
Conrb wonld lave to consider ihe pro- 
visions of section 47, clause (2), of the Ccde 
of Civil Procedure, snd might ір any event 
come to the ccrelusion that the entire 
quesiion of this alleged adjusiment of the 
deciee requied іо be determined in one 
Single proeeedirg. As the evidence at 
present stands, the десте. holder has assert- 
ed that she was induced to make a false 
statement akcut this sum cf Re 14,000 
by false representations made to her upon 
a matter ct fact ard ky premises which 
were vot fulfiled. These slegatious rest 
at present upon ker own osiatenent and 
in the view which the Ccurt below tick 
of tia question of Jaw, it is by no means 
clear that the judgment. debtors were allowed 
апу adequate opportunity of producirg 
evidence either as to the actual payment 
out of Court cf Re, 14,000 or as to tle 
circumstances under which aformal admis- 
sion of payment was obtained from the 
decreceholder. Nothirg in the deaoisicn pro- 
nouroed in this case shovld be regarded 
as affecting the rights cf ibe parties on 
the merits in any erqniry which may arise 
in future upon a further application for 
exeoulion by the present reepordent. I 
am of opinion, iherelcre, that ihe proper 
orders for us „іо pass are, геі, 


(1) 24 А. 209; A. W. М. (1802) 18." 
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that we dismiss this appeal with Gosts 
including fesa on tbe higber scale; seaogdly, 
that we allow the crose-objestion to this 
extent, that we set asids so mush of the 
order of the Cours below as purports to 
determine between the decree holder and 
the judgment debtors the fact that a sum. 
of Rs, 12,932, neither less nor more, 
remains capable of realisation under the 
decree, This dee'skn should be held to 
determine only this point, that the decree 
has not been satisfied in full as alleged 
by the judgement debtors and that the 
deoree-holde* is not bound to accept payment 
of Rs. 13,000 by conveyance of the house 
or of the Zismindari property referred to 
in the alleged compromise. 

Wansu, J.—I agree. lf it were not for 
one passage in the learned Judge's judgment I 
should bs content merely to agree, Lub as 
between these parties, who will inevitably 
have to fight out this qnestion at some time or 
another, the learned Judge has gone ont 
cf his way to express an opinion not 
merely of fact but also of procedure 
which he himself on any future occasion would 
otherwise necessarily be disposed to follow, 
or а suecessor of his might adopt. I think 
the expression of opinion is so serious and 
might lead the deoree-holder into such 
serious consequences that the parties have 
the right toun expression of the Appellate 
Court's view оп that particular matter, 
The learned Judge was of opinion that if he 
had to decide the matter he wenid feel him- 
self ecmpelled to hold that the woman was 
duped ard that no sum cf Rs. 14,000 
bad ever heen paid аз mentioned in the 
compromise. Having expressed this opinion, 
he went on'to say that he could not 
decide those points, Up to a point we 
agree with him. The application before him 
was one by the judgment-debtor. The 
decree-holder was not asking for execution 
во as specifically to raise the question of 
this alleged pariu-payment of Rs. 14,000, 
But the learned Judge went or to say in 
the clearest possible terms that, being an 
execution Court, ke could not in any case 
go behind this alleged payment and that 
the desree-holder was bound by it until 
sbe brought a suit to get it seb aside ina 
competent Court. With this view I find myself 
unable fo agree, "In faot І take the view that 
Iam bound by law to disagree with him, 
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whatever.my own personal view might be, 
No doabt there are repgrted cases where in 
spesial circumstances one High Court or 
another has recognised, in spite of sec- 
tion 47 (as it now is), the right of a 
party to bring a suit based upon frand 
or misrepresentation in a matter whioh 
: certainly directly relates to the execution, 
discharge or satisfaction of the decree. 
But to my mind the questions such as 
those discussed in the judgment now under 
appeal before us cannot be said to be 
otherwise than questions arising between 
the parties to the ruit relating ^to the 
discharge of the dərree. Moraovar, it seema 
to me that there is a o'er current of 
authority dating from many years ago and 
proceeding up to the highest tribunal that 
that is the correot view. It was first 
taken in Piranjps у. Kanade (2) in 1-82, a 
case almost on all fours with thi. caseif the 
decree-holder in this case had &oplied for 
execution in spite of the alleged payment 
of Ra. 14,000, and the Bombay High Court 
held that a suit in 
barred. The question next arose in con- 
nection with a sale in Sakkaram (Govind Kale v. 
Damodar Akharam Gujar (3) in 1885, and it 
was held there on the authority of Paranipe v. 
Kanade (2) that а separate suit would not 
lie, The Privy Council in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (4) in 1892, ina 
case of a sale in satisfaction of a decree which 
was .alleged іо be fraudulent, adopted the 
view which had up to that date always 
been taken by the Courts in India, based 
their decision upon the latter of the two 
Bombay cases which I have oited and 
expressed their.satisfaction that the Courts 
in India had not placed a narrow cone 
struction on the language of the seation 
when a question had arisen as to the 
discharge or satisfaction of a decree between 
the parties. -The principle laid down in that 
case in a question of sale has brea invari- 
&bly and consistently followed by the other 
High Courts in India ani was expressly 
followed by a desision binding upon me 


in the authority to which my brother 
has already referred ‘[Adhar Singh v. 
Sheo Prasid (L ], so that when tha 


qusstio^ nei:93 in tha aaas of a sale the 
^42) 8 B 148: 3 Ind Den. x 5 557. 
(8.9 B. 45935 5 Inl. Des x.g31IL. 
(4) 19 LA 166, 12 C. 635 6 Sar. 
Ind, Dec. (x.s ) &98, 


P. 0.7. 203 9 


such a matier was, 


matter is beyond controversy, I вап see 
no possible distinction in principle between 
a- question as to the honesty of a sale 
in satisfaction of a decree, and a ques- 
tion as to the honesty of a com promise 
in discharge of a decree so far as the 
applicability of section 47 is concerned. 

Br tae Covrr.—We dismiss this appeal 
with eosts, including fees on the higher 
scale, and we allow the cross-objection to 
this extent that we set aside so muohof 
the order of the Court below as purports 
to determine between the  deoree-holder 
and the judgmen:-debtors the fact that а 
sum of Rs. 12932, neither less nor more 
remains capable of ieilisution under the 
decree. This decision should be held to 
determine only this point, that the decree 
has not been satished in full es alleged 


by the judgment-debtors and that the 
desree-holder is not bound to asoocept 
payment of Ri. 13,000 by conveyance 
of the house ог of the Zemindari pro- 


party referred to in the alleged compro. 
mise. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Сіті, APPgAL No. 184 ur 1917, 
January 28, 1918, 

Present: —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Spencer. 
P.L.T.L. LAKHSHUMANAN CHETTY 
—DaiFZSNDANT— APPELLANT 
versus 
Na. Sv. Pa. SUBRAMANIAN CHETTY 
—Prarntire — RESPONDENT 

Ventorand pu-chaser —Contract for sale of immove- 
able property on specified dite—Danages, provision 
for, on defuwit —Breich of contract—Mersure of 
dim iges - Ри" азе, contract for, for third party - 
Principal and ayznt—Uontract Act (IX of 1872), 
gs 73, 182. : 

A porson who contracts to purchase property 
fo: ап›бпёг aid п івггакзз to pay a definite sum 
of moiay ia vis of defailt on the spooilied date 
is noc an agm; of the iatter and is himself 
Spersonuly liadle foc th» breach. 

In ta» оззә Jf a breaci of contrat the Court is 
not band to enforce the sum fixed by the parties 
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as damages, but will award the. damages really 
gustained by the party complaining of the breach. 
The measure of damages is the difference between 
the contract price and the value of the property 
at the date when the contract ought to have been 
performed. 

. Appeal against’ the decree of the Court 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 30 of 1916. 


Mr. A. Krishnaswami Аѓуат, for the 
Appellant. 

Mr. 0. V. Anantha Krishna Aiyar, for the 
Respondent. 


JUDGMENT.—In this case the defend. 
ant had been held liable on a contract, 
Exhibit A, which he made with the 
plaintiff, to purchase a house for T. P. N. P. 
Pallaniappa Chetty. Exhibit I is the counter. 
part executed by the plaintiff, in which 
he says that the defendant has agreed to 
purchase this house for T. P, N. Р. 
Pallaniappa Chetty and undertakes to 
pay Rs. 5,000, in case he, the vendor, 
makes default; as damages. By Exhibit A 
the defendant binds himself before the 
30th of this month to take a conveyance 
of the. house in favour of Palaniappa 
Chetty for Rs. 23,950, and to pay it 
through a Madras hundi, and that “in 
case of default by me before the said 
date, I shall pay you Rs, 5,000.” Now 
on the face of it, that is a sontract by 
the defendant on his own behalf. He 
does not say that he is making this 
contract on behalf of Palaniappa Chetty, 
or that Palaniappa Chetty is to be liable 
for damages. In а case of this sort, the 
presumption is that the party is personally 
liable, unless there are some grounds for 
showing that Бе> чаз contracting as agent. 
The story of the defendant that this was 
а sham transaction got up- to enable the 
plaintiff to sell the house to other purchasers 
for a higher price has "been rejected 
rightly, we think; by the ‘Subordinate Judge. 

The real question in the case is from 
the proper amount of damages. The defendant 
bound himself to pay Hs. 5,000. But 
under the Contract Act, we are entitled 
to award damages really sustained. Now 


ihe house was to be handed over on the: 


23rd May 1915 and the defendant was to 
pay for it through a Madras hundi, A 
very recent case, which has been cited 
before us in Daniel, „In. re (1), shows that 
~ (1) 1191712 Ch. 408; 117 D. T. 472; 61 8.7.646; 
$3 T. In К, O3 


[1919 


the measure of damages is the difference 
between the contrag price and the value . 
of the house at the date when the conteaot 
ought to have been parformed, whioh, -in 
this case, may be taken to ba the 23rd 
May 1915. See also illustration (c) to 
section 73 of the Indian Contract Act. 
That is a matter to be determined upon : 
all the evidence which there may be 
before the Court. In this case the plaint- 
iff might have brought his suit at once 
and in such case there would have been no 
question of what happened on the subsequent 
sale 10 months later, on which Mr. Anantha- 
krishna Aiyar for the plaintiff has relied. 
The plaintiff would, in that case, have 
had to find some other evidence to show 
what other damages he sustained. But 
he has had no other evidence practically 
to put before us, as to the real value of 
the house before the 23rd May, except 
the evidence of the price which the house 
fetched on the re-sale in January., It is 
perfectly clear law that the price which 
is fetched is evidence of damages. There 
is no other evidence and we must accept 
that evidence. 

"We must modify the deoree by reducing 
the damages from Rs 5,600 to Rs. 1,850 
with interest at 6 per cent, frum the 
date of plaint. The parties will pay and 
receive proportionate costs of this appeal. 

M. 0. P. 

Decree modified. 


ALLAHABAD HIGH COURT. 

First APPEAL ғком ORDER No. 93 or 1917. 

January 23, 1919. 

Present : —Sir Henry Richards, KT., Chief 

Justice, and Justice Bir P. О. Banerji, Kr. 

FAZAL RASUL—Ptalnt:¥8#— APPELLANT 

versus 
Tas COLLECTOR ок AGRA— 
DEFENDANT RESPONDENT. 

Land Acquisition Act (I of 1894), 8. 45—Notice, 
service of, manner of—“Cannot be found", temporary 
absence, whether amounts to 

A notice under section 45 of the Land Acquisi- 
tion Act should, wherever practicable, be served on 
the person named in the notice by delivering or 
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tendering:.ít is only when the person cannot be 
founds that service may be made in another way 

The mere temporary absgnoe from his house of 
the erson to be served would not fall within the 
expression “cannot be found" used in clause (3) of 
the section. | 


First appeal from an order of the District 
Judge, Agra. 

Messra, №, О. Vaish and Narain Prasad 

Asthana, for the Appellant, 
^ Mr. A. B. Hyves, for the 


JUDGMENT.—This appeal arises out of 
an applisation made ina land acquisition 
case. It appears that there was no 
appearance on behalf of the present appel- 
lant, who was an objector in the 
land acquisition reference, and the sase 
was accordingly dismissed for default. An 
application was made for restoration of the 
case. The learned District Judge refused 
to restore the ease on the ground that 
the general attorney of the applicant had 
been served with the notice, The general 
attornéy swore an affidavit to say that he 
was also the servant of another man and 
that after he got the notioe he was busily 
engaged in collecting rents for the pay- 
ment of Governmsnt revenue. It also 
appears that ths appellant was absent 
from his home at the time the notice 
was served. The notioe was а notice required 
to bs served having regard to the pro- 
visions of the Land Acquisition Act. Section 
45 provides that all.motisas under the Act 
should be served by delivering or tendering; 
wherever practicable such service should 


Respondent. 


ba made on the person named in the notice." 


Sub-clause (3) states that when such person 
cannot be found, the service may be made 
in another way. It seems to us that if 
Fazal Rasul was temporarily absent from 
his house, it cannot be said that he "could 
not be found" within the meaning of that 
expression in alaase (3). Lt, therefore, appears 
that the services was not technically correct, 
In addition to this it would seem. that 
there was a reasonable cause for his absence, 
Under all the circumstances we think that 
the ease should be restored, We accord- 
ingly allow the appeal, set aside the order 
of the Court below and remand the case 
with directions to re-admit the reference 
in its original number in the file and proceed 
to ‘hear and determine the same according to 


law. Wemakeno order as to costs, Mr. 
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Ryves says he has no instructions to oppose 
the appeal. 
Appeal alluwed; Case remanded, 


CALCUTTA HIGH COURT. 
APPRAL From APPELLATE Drcass No, 2295 
or 1916. 

January 90, 1919. 
Present:—Mr, Justice Teunon and 
Mr. Justice Greaves. 
BHUTNATH BOSH— PrAINTIFF— 
APPELLANT 
versus 


KALI PRASAD PATRA—Derenpant— 
RESPONDENT, 

Limitation Act (IX of 190R), Sch. I, Art. 132 — Mort- 
gage. construction of —Suit to enforce paynent— Limi- 
tation, commencement of ~Consideration, payment of— 
Burden of proof. 

Where a mortgage bond provided for repayment 
of principal and interest by the month of Chaitra 
1305, and if the mortgagor failed to repay the 
amount upon that date, he was to give to the 
mortgagee the produce of the mortgaged property 
for the succeeding three years, nawely, for 1806, 
1307 and 1308 B.S. together with a further provi- 
sion that the mortgagor would not thresh the 
prodace without the permission of the mortgages, 
and that if he did so the mortgagee would realize the 
principal and interest in Magh !*0*: 

Held, that before 30+ no cause of action accrued 
for the realization of the money due upon the 
mortgage-bond, inasmuch as the proviso with regard 
to the question of produce extended the period 
of limitation until the year 1308 [p 74, сої. j 

Sitab Chand Nahar v Hyder Malla, 240 298. 1 
С. W. N. 229: 12 Ind. рес N s ' 854, distinguished. 

Tf it is clear upon the evidence that the statement 
in a mortgage-bond with regard to the passing of 
consideration is fictitious, the mortgagee, in order to 
sucosed, is bound to provein some other way that 
he made the advance whioh he alleged. [ip. 73, ool. 2.] 

Appeal against the dearee of the Additional 
Districs Judge, 24 Perganas, dated the 
9166 June 1916, confirming that cf the 
Subordinate Jadge, Alipore, dated the lath 
February 1915. 

FACTS appear from the judgment, 

Babu Jyrtish Ohandra Hazra (with him 
Babu Mohesh Chandra Ban-rjes for Babu Tara- 
keshwar Roy), for the Appellant, —This appeal 
is on behalf of the plaintiff and it arises 
out of a suit brought ou a mortgage- 


boad. The first and the prinsipal point 
for determination is, ewasthar upon the 
sansirustion of the  rmorigaga-oonl the 
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suit is barred by limitation, Їп the bond 
it is agreed upon between the parties that 
the money, t.e., .the principai and interest, 
shall be repaid by the month of Chaitra 
1303 B. S. and that if the mortgagor 
does not repay the amount, 4.6, does not 
satisfy the mortgagedebt on that date, then 
he shall deliver to the mortgagee the produce 
of the mortgaged property for three years, 
ie,for 1806, 1307 and 1303 B. S. Itis 
further provided that the mortgagor will 


not be entitled to thresh the produce 
- without the permission of the mortgagee 
and that in case of his doing so the 


mortgagee shall recover the principal and 
interest in Magh 1304 B. S. Both the 
Courts below have, upon the Gconstrustion 
of the above terms in the bond, held, and 
I submit erroneously held, that the present 
suit ig out of time. The cause of action 
for this suit arose ros in the month of 
Chaitra 1805 В. S. but in 1308 B. S. 
Having regard to the provision in the 
bond that upon failure of the mortgagor 
to satisfy the mortgage debt in Chaitra 
1325 B. S. the plaintiff would be entitled 
to the produce of the mortgaged property 
up till Maga 108 B. S., it cannot be 
said that the cause of action onald arise 
before 1304. Any sait проп this bond 
before 1303 world have been premature. 
The period of | mitation in thia case began 
to гїп, not from Chaitra 1305, but from 
1308 B. S. and so the present suit is 
quite within time. Upon the question of 
the passing of consideration the Court below 
should have come to a clear finding after 
gonsidering all the evidence on the record. 
` Babu Naroda Charan Майу, for the’ 
Respondent.—The Courts below have 
rightly held that the present suit is barred 
by limitation. The plaintiff uot having 
sued the mortgagor within time from 1305 


B. S. when the cause of action for tbis 
suit arose, this suit is out of time. It 
cannot be said that the provision for. 


delivery of produce can exterd the period 
for repaying the mortgage debt until 1308. 
Everything depends upon the intention of 
the parties as appearing from the bond, 
and проп & proper construction of the 
bond the Courts below have rightly held 
that the plaintiff could have und shonid 
have sued for the money due under the 
bond on the expiry of Chaitra 139. B.S. . 
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The prinsinle laid down in Stab (бапа 
Nahar v. Hyder Маа (1) applies very 
well in tha ease also The plaintiff .&ust 
also prove the passing of eonsid.ration by 
proper and independent evidence: See Lala 
Lakmi Ohand v. Syid Haidar Shah (2). 
Further it appeara that the interest 
stipulated to be paid is unusually high, 
ard if the question of limitation be fonnd 
in favour cf the plaintiff and: the case is 
remanded to the lower Court, the Court 
below shou'd be directed to come to a find- 
ing whether the interest charged is uncon- 
scionable, 

Babu Jyotish Oiandra Hazra, for the Ap- 
rellant, briefly replied. , 

JUDGMBENT.— This is an appeal by the 
plaintiff against & decision of the Additional 
Distr'ct Judge of the 24-Perganas afirm- 
iog а deci-ion of the Subordinate Judge. 
The plaintiff sued upon & mortgage dated 
the 14th Magh 1305. 


Three questions arise on the appefl, first, 
whether the plaintiff’s suit is barred by. 
limitation, secondly, whether there was in 
fast consideration for the mortgage, ard 
thirdly, a point which has not been dealt 
with by either cof the lower Courts, whe. 
ther the provision for interest at the rate 
of 75 per cent. contained in the mortgage- 
bond is an unconscionable bargain. 


With regard to the first point, both the 
lower Courts have held that upon the con- 
struction of the bond the plaintiff's claim 
is barred by limitation. The bend prov des 
for reps) ment of the principal and interest 
by the month of Chaitra 1305, but there 
is this additional prevision, namely, tbat 
if the mortgagor fails to repay the amount 
upon this date he is to give to the mort- 
gagee the produce of the mortgaged property 
for three years, namely, for 110“, 1307 and 
1808. There is a further provision that 
the mortgagor will not thresh the produce 
without the permission of the mortgagee, 
and that if be does so the mortgagee should 
realizə the principal and interest in the 
month of Magh 1308. Now as already 
atated, both the Courts have held that upon’ 
the construstion of the bond the plaintiff'a 
claim is barred by limitation, as his cause 


à (1) 240. 285 10. W. N.223; 12 Ind. Deo. (х. в.) 
834. 
(2) 40, W.N., 82 (Р. €). - : 
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of action, they say, arose in the month of 
Ohaitra. 13.0. We do not think that this 
is 8g upon а true constbastion of the bond, 
for we think the proviso already referred 
to with regard to the question of produce 
extecds the time for payment until the 
year 1303, and that this suit is brought 
within time and that no question of limita- 
tion- arises. if the plaintiff had sued in 
the year 1336, default having been made 
in payment of the prinsipal, we do not 
think that there would have been any answer 
to the contention of the defendant that he 
was entitled to give the produce for the 
: years 1308, 1307 and 1308, and that 
before 1308 no cause of action arose in the 
plaintiff for the enforcement of the money 
due apon the mortgage bond. 

The respondent referred in support of hia 
contention to a case reported as Sitab Ohand 
Nahar v. Hyder Malla (1), which refers to an 
Eaglish case, Reeves v. Butcher (3), and toa 
ease which is cited in that report, Hemp v. 
Garland (4). The decision in Sitab Chand 
Nahar v. Hyder Malla (1) and the decision in 
Reeves v. Butcher (3) were дәсіз:опз with 
regard to mortgages in which the principal 
was not repryable for a term of years and 
where there waaa euperadded proviso that if 
there was defaul ia paymant of interest, then 
the money should become due at once and 
the desision in both these cises was that 
limitation ran from the tine when the 
money first became due by reason of the 
default in payment of interest which made 
the whole of the principal sum immediately 
due. The considerations that applied in 
those cases are not applia«b'a to the 
present case, having regard to the construc- 
tion of the mortguge-bond alrealy stated. 
The result is, therefore, that we think that 
with regard to the first point, namely, the 
question of limitation, both the Courts below 
arrived at a wrong conclusion and that the 
plaintiff’s claim is not barred by limitation. 

With regard to the second point, 
that is to say, whether the passing of con- 
sideration is established, the mortgage- 
bond admits the receipt of the consideration 
money of Rs. 309, but the plaintiff was pot 
content to rest there and stated in oeross- 
examina inn thit tha manay d:d nok рда” 
| (8) 1891) > Q B.5 9,6) L.J Q. B69,65 L. T. 
829; 39 W. R 64). M 

(4) (1843) 4 Q B. 519: 3 G, & D. 403; 12 L.J. Q. B. 
184; 7 "ur. 802; 114 E. R, 994; 62 В. R. 423, 
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upon the date that the bond was exeouted, 
but that it passed two days .before. He 
also called a witness Ram Chandra to 
support the passing of the consideration, 
but Ram Chandra has поё been believed 
by the Subordinate Judge. Now it is urged 
on this point on bshalf of the appellant 
that the learned Additioral District Judge 
was quite right in holding that by virtue 
of the provisions contained in the bond 
the onus of showing that consideration 
did not pass Jay upon the defendant and 
that he has not discharged that onus. 
But in the present case the plaint. 
iff did not rest upon the admission of 
the defendant in the bond but elected to 
give evidence with regard to the passing 
of the consideration. Different considera- 


‚ tions, therefore, apply, and we think that 
‘the Additional District Judge, instead of 


merely dismissing the evidence, as he has 


. done, with a bare statement that the onus 


is upon the defendant, should in the circam- 
stances have gone into ‘the evidence and 
arrived ata fiuding of fact as to whether or 
not the consi leration money passed. 

Accordingly the appeal sueseeds to this 
extent that «e remand the case to the 
Additional District Judge for a finding 
upon the question as to whether or not 
the consideration money for the mortgage 
in fact passed and he will also arrive at 
a finding whether the rate of interest 
charged in the bond is uneonseionable and 
should, therefore, be reduced. The learned 
District Judge, when he has arrived at 
findings on those issne~, will finally dispose 
of the case, If it is necessary with regard 
to the question of the rate of interest to 
take farther evidence, the learned Judge will 
proceed in the manner indicated in Order 
XLI, rules 27 and 28, Civil Procedure Code. 

Is remains to refer to a case upon the 
8r cond pointto which we were referredin argu- 
ment, namely, Lala Lakmi Chand v. Syid 
Н 1 іат Shah (2). Lord Hobhouse in delivaring 
the jadgment of the Board there states that 
if it is clear upon the evidence that the 
statement in the bond with regard to tha 
passing of the consideration is fictitious, 
the mortgagee, to suscaad, із bound to prove 
in same other way that he made the advanob 
which he allegas. 

Costs witl be costs in the case, 


. Cage remanded, 
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BAL KRISHNA DAS t, BIRA LAL. 


ALLAHABAD HIGH COURT. 
First Civin APPEAL. No, 11 or 1916, 
October 22, 1918. 
Present: — Мг. Justice Tudball 
and Mr. Justice Rafique. 

BAL KRISHNA DAS AND ANOTHER 
— PLAINTIFFS——-APPELLANTS 

VETEUS 
HIRA LAL AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Hindu Law—Alienation by daughter to pay оў 
father’s debt— Sale in excess of amount of debt, validity 
of—Natwre of property sold. 

The rule limiting the sale of property for the 
discharge ofa valid debt to only so much as is 
commensurate with the amount of the debt, has 
no application in the case of a house which isan 
indivisible parcel of property that cannot be sold 
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Во where а daughter, in order to discharge her 
father's debt, sold a house inherited from him, and 
realised a sum much in process of the amount of the 
debt: e 
Held, that the sale was not invalid. [p. 77, col. 1.] 


First appeal from a decree of the Subordi- 
nate Judge, Benares. 


Mr. Sital Prasad Ghosh (with him Mr, 
Lalit Mohan Banerjee), for the Appellants, 

Dr. Теў Bahadur Sapru (with him Messrs. 
B. Е. O'Oonor and Harendra Krishna Muker- 


jeh for the Respondents. 


JUDGMENT, 
RariQuE, J.—The following pedigree will 
explain the right under whioh the plaintiff 
has come into Court for the reliefs that he 





piecemeal. [p, 76, col, 2. seeks:— 
MILKHI MALL 
Balekram 
: = ] 
Jiwan Mall Gokul Chand • 
f Madan Mohan 
Ram Narain, Ramjas—Hardei Bansi, 
issueless. | widow.  issueless. f ` 
Mool Chand, Kishen Chand, 
Musammat Lakhi Bibi (daughter) issueless, issueless, 
-—BSanwal Das (husband) 
Musammat Kashidei Musammat Gulab Dei, 
defendant No. 1 
Bal Kishen Das, | 
plaintiff, f > 
Ram Kishun, died. Sri Kishen, 


Ramjas was the maternal great grand- 
father of the plaintiff. Ramjas died in 
1853 leaving him surviving a widow, Musam. 
mat  Hardei Bibi and а daughter, Musammat 
Lakhi Bibi. He left no male issue. Accord- 
ing to the evidence in the case he died 
possessed of a house in Cotton Street, Calcutta, 
and certain moveables. Soon after death his 
widow and daughter left Caleutta and took 
up their residence in Benares, Musammat 
Hardei Bibi died on the 15th of June 1869. 
In 1888 the village Mahrani was mort- 
gaged to Musammat Lakhi Bibi by Sada- 
nand Misra. Ten years afterwards on the 
7th of July 1898 the village was sold 
to Musammat Wakhi Bibi. On the 6th of 


defendant No, 2. 


May 1900 she mortgaged it to one 
Nur Mohammad in lieu of Rs. 20,000. The 
money was ostensibly raised to help Gopi 
Nath, a friend of her husband, Sanwal Гав. 
The mortgage to Nur Mobammad was & 
simple mortgage. He sued on foot of the 
mortgage to recover the money due on it. 
The claim was brought against both Musam- 
mat Lakhi Bibi and her husband, Sanwal 
Das. The latter, it may be mentioned here, 
pleaded nter alia that his wife had no 
interest in the village of Mahrani and could 
not create a valid mortgage on it. He claimed 
the village as his own property The case was, 
owever, compromised and a decree was 
parsed on the 2nd of May 1905 under 


Voi. L) 
BAL KRISHNA DAS 0, HIRA LAL, 


which, Nur Mohammad was put into posses- 
sion of the village as a usufruotuary mort- 
gage@. Musammat Lakhi Bibi died on the 
23rd of April 1906. Ram Kishen, the 
cousin of the plaintiff, died on the 17th 
of April 1910, and SanwalDas,the maternal 
grandfather of the plaintiff, died jn 1909. 
Musammat Lakhi Bibi had before her death 
Bold the Calcutta house of her father on 
the 7th of March 1878 to Musammats 
Dhani Bibi and Soni Bibi for Rs. 19,500. 
According to the recital in the deed and the 
pleas in defence, the house was sold to 
pay off the debt of Ramjas. On the 16th 
of January 1911 the .plaintiff, Bal Krishna 
Das, instituted the suit out of- which this 
appeal has arisen, for the recovery of ird of 
the hense and village on the allegation 
that the sale of the house by Musammat 
Lakhi Bibi was invalid and made for no 
legal necessity and that the village Mahrani 
had been purchased by her out of the funds 
left by,Ramijas and that the mortgage created 
on it by Musammat Lakhi Bibi was also 
of no validity as against him, inasmuch 
as it was not created for legal necessity. 
He impleaded, as defendants in the case, 
the representatives of tbe original vendees 
of the house and Nur Mohammad, the 
mortgagee, as also his aunt Musammat 
Gulab Dei and his surviving cousin Sri 
Kishen. The claim against his aunt and 
against his cousin was for moveables and 
a grove alleged to have belonged originally 
to Ramjas., During the pendency of the 
suit a compromise was entered into between 
him on the one side and Musammat Gulab 
Dei and Sri Kishen on the other. Under the 
said compromise the plaintiff withdrew his 
slaim as to moveables and the grove against 
Gulab Dei and Sri Kishen and they on 
their side relinquished their right in the 
frds of the Calcutta house and the village 
Mahrani in favour of the plaintiff. The 
latter then applied to the lower. Court for 
amendment of the plaint, asking that his 
claim should be extended to the entire 
house and the village against the other 
defendants. The lower Court disallowed his 
prayer, but on appeal to this Court the plaint- 
iff was permitted to amend his plaint. The 
ease, therefore, wentto trial as against the 
other defendants in respect of the entire 
house and the village, After carefully 
considering -the evidence prodaced.by the 
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parties before it, the lower Court held 
that the Calcutta house had been sold by 
Musammat Lakhi Bibi for legal necessity 
and that the yillage of Mabrani was purchased 
by her out of her own funds and not out 
of any left by Ramjas. The claim was 
accordingly dismissed. The plaintiff has 
come up in appeal to this Court and 
shallenges the findings of the Court below 
against him. The other appellant Har 
Krishna Das is a transferee of a portion 
of the interest of the plaintiff and bence 
appears on the record. Itis said that he 
purchased a portion of the interest of the 
plaintiff subsequent to the decree of the 
lower Court but before the filing of the 
appeal to this Court. 

It is contended on behalf of the appellants 
that there is no evidence or at least no evi- 
dence worth the name which can be relied upon 
to prove that there was any legal necessity for 
Musammat Lakhi Bibi to sell the Caloutta 
house in 1878. On the other hand there 
is ample evidence on behalf of the appel- 
lants to show that Ramjas wasa man 
very well off, who left cash, jewellery and 
furniture that Musammat Lakhi Bibi even- 
tually inherited, and it was out of the 
monies inberited from ber father that she 
purchased the village of Mahrani, Further 
it is urged that even if it be conceded 
that Ramjas died leaving a debt of about 
Rs. 8,000 and that he left no other 
property than the Calcutta house, Musammat 
Lakhi Bibi should not have sold the house, 
but paid off the debt by leasing or mort- 
gaging the house or raising the money in 
some other way. The eviden3se of the 
witnesses that is printed in the appeal 
before us and which bears on the question 
of the position of Ramjas, consists of the 
statements of seven men including the 
plaintiff himself. Most of them say that 
Musammat Lakhi Bibi inherited wealth 
from her mother Musammat Hardei Bibi 
who in her turn had got it from Ramjas, 
but almost all of them had to admit in 
Gross-examination that their knowledge is 
not first hand and is based on hearsay. It 
is in evidence that Ramjas kept account- 
books, The persons who would presumably 
be in possession of those books would be 
the descendants of Ramjas. They must 
be in the possession of the plaintiff himself. 
or of his aunt or his *cousin with whom he 
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has compromised. He could easily have 
produced those books or called for their 
production to prove what property was 
left by Ramjas other than the Calcutta 
house. They would have also been of 
importance as rebutting the evidence against 
the defence about the debt alleged to have 
been left by Ramjas. It would serve no 
useful purpose by reproducing here at length 
the evidence of each witness and showing 
that none of the witnesses purporta to give 
first hand evidence. We have, therefore, no 
reliable evidence before us that Ramjas 
died & wealthy man and left considerable 
cash and jewellery in addition to the Cal. 
cutta house. Tha village Mahrani was m тё. 
gaged by Musammat Lakhi B.biia 1888, 
85 years after the death of her father and 
19 years after the death of her mother. 
It is in evidence on behalf of the plaintiff 
himself that Musammat Lakhi Bibi had 
money and that her husband Sanwal Das 
made and lost lass of rupees. We would 
particularly refer to the evidense on this 
point of Raja Munshi Madho Lal and of 
Jowa Nand Miser. The latter is the parvhit 
of the plaintift and his family. He would 
be a person in a position to know the 
family affairs of the plaint ff. It is quite 
conceivable that Sanwal Das, though an 
extravagant’ man, gave money to his wife to 
provide for her in case he came to grief. 
Anyhow the onus was on the plaint ff to 
prove that the village Mahrani was pur- 
chased by Musammat Lskhi Bibi cut of 
the funds left by her father, which onus, in 
our opinion, has not been discharged. If the 
village was not bought out of the funds left 
by Ramjas, it is immaterial to speculate as to 
where she got money from to buy it. Ав the 
plaintiff has not proved that the village 
Maharani was purchased out of the funds left 
by Ramjas, his claim to it must fa]. 

The next question is as to the validity of the 
sale of the Caleutta house. The evidence for 
the defence proves beyond a shadow of conbt 
that Ramjas at the time of his death was 
indebted to the extent of about Rs. 8,000 
to one Moti Chand. The latter pressed 
for his money and Musammat Lakhi Bibi 
and her mother raissd the money by 
executing a  mortgaee on tha house and 
paid : ff Moti Chand. О зв’ Ginga Prosad 
advanced the money. He transferred the 
mortgage to Ram Ki8hen.: In the mean- 
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time Musammat Lakhi Bibi, it seoms, kept 
the mortgage debt. down by paying off 
portions of the principal and some interest, 
Ram Kishen, however, was not satisfied and 
he pressed for payment. In March 1878 
Musammat зк Bibi sold the house to 
Musammoats Dhan Bibi and Soni Bibi for 
Rs. 19,500, out of which Bs. 7,775 were 
paid in discharge of the mortgage to Ram 
Kishen. These facts are proved by the 
evidence of Nobin Chandar and Kaniram 
and some documents It is also in evidence 
that the purshasers of the house made 
enquiry a3 to the alleged debt of Ramjas 
through their solisitor, one Mr. Pitter. Mr, 
Pitter, after making regular enqviries, came 
to the conclusion that the allegation of 
Musammai Lakhi Bibi that her father had 
died indebted was correct and that she waa 
selling the house to enable her to pay off 
that debt. The debt at the time was at 
least 25 years old and at the time of the 
sale the debt was increasing. We, have, 
therefore, no hesitation ir holding: on the 
evidence in the case that the sale of the 
house by Musammat Lakhi Bibi was for 
legal necessity. It is, however, urged on 
behalf of the appellants that she need not 
have sold the house but should have resorted 
to some other measure to raise the money 
and pay off the debt of her father. For 
example, it is suggested that she should have 
either mortgaged or leased the house for a, 
long term and thusraised the money. There 
is no force in the argument. She had. 
mortgaged the house and found that the 
debt was increasing and she was notina 
position to pay it off. Had the mortgage 

continued the houss would have gone to 

the mortgagee by the swelliag of the interest. 

As to the lease for a long term of yeara 

we have no dala to go upon, nor is there 
any ground for usto say that she could 

have made a better bargain by selling a 

portion of the house in Calcutta. As far 
as we can judge from the evidence in the 
case, the house was an indivisible parcel. 
of property that could not be scld piecemeal. 
It has not been shown to us thatthe sale 
of the house was for an inadequate price, 
Tha present valua of the house, after if 

had bsen added to and built upon by the 

i Si is no indication of its value in 

75. Bea if пә aiditisaa had b33n mala 

the valaa of tha house would have actually , 
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been much more now than it wasin 1878, 
for it is a well knowngfact that the price 
of ifamoveable property has gone up өп т: 
mously all over the country, particularly 
in a town like Caleutta. In the circum- 
tances of the present oase, considering 
that Musammat Lakhi Bibi had no other 
means of paying off the debt of her father, 
the course adopted by ber was a perfectly 
legitimate one. We would also remark 
here that the plaintiff has brought Wis 
suit after a lapse of a number of years, 
nearly 33 years. He waited until the 
persons who were in а position to throw 
light on the transaction were all dead.” 
His maternal grandfather, Sanwal Das, 
'died only two years prior to the suit. 
Had he been alive he would have given 
us more detailed information about the sale 
of the house. The plaintiff was questioned 
on the point and he replied that he could 
not sue earlier because Sanwal Das always 
put him off by saying that he, Sanwal 
Das, would bring about a compromise with 
the vendees and the mortgagee, Nur Muham- 
mad. The explanation on the face of ‘it 
is absurd. We think that the Court below 
came to а correct finding with regard to 
the sale of the Calcutta house. The claim 
of the plaintiff was rightly dismissed. The 
appeal fails and we dismiss it with costs. 
The two sets of respondents will be entitled 
to their separate costs. 
Appeal dismissed, 


OUDH JUDICIAL .COMMISSIONER'S 
COURT. 
Sgcosp Стул, APPRAL No. 51 or 1918, 
December 4, 1918, 
Present: —Mr. Stuart, J. C. 
Musammat MAHBUBAN—Deranpant No, 2 
' — APPELLANT 
` ^ versus  — 
ABDUR RAZZAK-—PuLaiNTIFF AND FATIM 


'BIBi-—Dzr«sp-NT No, 1— RESPONDENTS. 
Mussulman Wakf Validating Act (VI of 1913), whe- 
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ther retrospective- Muhammadan Law—Wakf — Еп. 
dowed property given tn substance to indi idunls, effect 
of — Dedication jor charitable and religious purposes 
illusi: e, effect of. 

The provisions of the Vussulman Wakf Validating 
Act have no restrospective effect [p 7&, col. 1 ] 

Where the effect of a deed of wakf is to give 
the endowed property in substance to crrtain in- 
divid als and it appeurs that the dedication for 
charitable and relizious purposes is absolutely illu. 


. sive, the deed of waly is void Гр. 78, col. 2.] 


Appeal trom the decree of tbe District 
Judge, Sitapor, dated the 2nd January 1918, 
reveising that of the Sutordinate Judge, 
Kheri, dated the 17th Sep ember 1917. 

Syed Ali Mohammad, for the Appellant. 

Syed shahenshah Husain Ricvt, for the 
Respondents. 


JUDGMENT.— This suit relates to the 
validity of a ceed dated tbe 25th August 
j9il, which purports to be a wokfnama. 
Ore of tbe executants was Hsfiz Muham- 
mad Husair, a small shop-keeper in Lakhim- 
pur, and the property which tbe deed 
purports to declare endowed was Muham- 
mad Hnusain’s property. One of his wives 
Fatima Bibi was also party to the dosa- 
ment, but no property of bers is affected by 
it. After Mubammad Husain's death his 
other wife Mahbnban, who is his elder 
widow, obtained a Fuccession certificate to 
the property. The suit out of which 
thia sppeal arises was brought against her, 
joining Fatima Bibi as a defendant, by 
Atdul Rizzak, wbo professed to be mut- 
wolli under the trust deed. The suit was 
for a declaration that this succession certifi- 
eate was of no value. The learned Subordinate 
Judge dismissed the suit. The learned 


` Distrist Judge decreed it on appeal. 


In the ecurse of hearing before both 
Courts an essential point was overlooked, 
The question tobe decided was whether 


the alleged wakf was a valid wakf according 
to the interpretation of the law as laid 
down in а series of decisions of their Lord. 
ships of the Privy Coune:], the last of 
which will be found in Mutu K. A. Rama- 
nandun Chettiar у. Vava Levai Marakayar 
(1). This is a decision of 1916. It follows 
and consolidates previous well known deci- 
sions of their Lordships. The lower Courts 


(1) 39 Ind. Cas. 235; 15 A. Т, 139; 32 M. L. J. 101; 
b L. W. 298; (1917) M. W. N. 180. 25 C. L. J. 224 


7 21 M. L. T. 215; 21 C. W, N. 521; 40 M. 116; 1 P.L, 


W. 394; 19 Bom. L. В. 401 (P. C.); 44 I. A. 21. 
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did not treat- the- sase from the point tof 
view of the validity of the wakf in law, 
But the case has been argued from that 
point of view in this Court. It is unfortunate 
that it was not argued from that 
point before. (а my opinion the learned 
Counsel for Musamnat Mahbuban who haa 
&pps&led here kas every right to taka up 
this point and { do not consider that the 
other sida is in any way prejudic»d by the 
treatment of the eise in this Coart. The 
plaintiff respondent has had ample opportunity 
of mesting thosa argumenta, I hava 
to note in the first instanca that, as laid 
down in the Privy Counoil decision of 1916, 
ths provisions of Ast VI of 1913 do not 
affect this case, as the provisions of that 
Асі have no retrospastive е завь. I now 
proceed to examine the deed, 

Muhammad Husain was a small shop- 
keaper. He made the whole of the pro- 
porty that he possessed subject to the 
endowment. This property consisted of a 
house, three shops, aud his stock-in-trade 
and he valusd 15 at: Rs, 3,000. The deed 
does not show how muoh of this valuation 
is represented by the house and shops and 
how much by the stook-in-trade. But it 
is clear that neither the house and shops 
nor the stock-in trade could have been of 
any particolar value and that the dedicator’s 
business was very small. He proposed to 
expend the income arising fromthe house 
aud shops and the profits of the business 
iv the following manner :—Rs. 1) a month 
were to ba given to a woman called 
Bismillah, the wife of the plaintiff-respond- 
ent, for performing religious duties. This 
amount was to bs continued from ganera- 
tion to generation if she had children, 
The plaintiff-respondent was to receive 
Rs. 10 a month for performing religious 
dnties, Rs. 10 а month mora were to be 
divided batween Muhammad Husain, his 
wife Fatima Bibi, Abdul Razzak, and 
Irshad Ali Khan for performing the duties 
of mutwalli, Rs. 860 a year were thus to 
go under these heads. Lt may fairly be 
asked when that money had been expended, 
what balance thera would be left ont of 
the profits of property valued at R3. 3,000 
for any other purpose. Bat if anything 
wag left over Ra. 50 a year were to be 
sent for distribution to the poor and needy 
at Mecca and Medina The difficulty of 
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carrying out this precept is fairly obvious. 
Tas cost of distribation of Rs. 50, if it 
ever reashed the poor and needy at Месса 
and Melina, would have amounted to a 
very considerable sum at the time that 
the deed was executed. Ry. 20 а year were 
further to be given to а oertain vohool and 
if anything was lef& over it was to be 
spant on orphans, the needy, widows, indi- 
gent travellers, obsequies of poor Muham- 
madans, giving &id in the marriage of 
Muhammadan girls without means, altering 
and building mosques and religious schools, 
eis. The potentialities of the capital of 
Rs, 3,000 wera thus considered to ba ex. 
pansive. There is a further small point that 
Rs. 200 were to be taken out of this 
capital for the funeral expenses of Muham- 
mand Husain and Fatima Bibi, 

The learned Counsel for the plaintiff. 
respondent has suggested that his olienf 
should be permitted an opportunity of 
produsing evidence to establish that the 
objests of the wakf could be met from the 
income. It appears to me unnecessary to 
do this. He had an opportunity of producing 
such evidence had he wished, and I do not 
consider that any valoable result will be 
gained by delaying the case for this reason, 
Taking this wakfnama as it stands it 
appears to meimpossible to hold it to be 
valid. I need only quote the words of 
Lord Robertson in Mujibunnissa v. Abdur 
Rahim (2), which sre quoted in the 
desision of 1916: 

“Their Lordships have, however, son- 
sidered the question whether, even assum- 
ing it to have been registered, the deed 
is, according to its terms, a valid deed of 
wakf. 16 will bs so if the effect of the 
deed is ќо give the property in- substance 
to charitable uses. It will not ba so if the 
effoot із to give the property in substance 
to the testator’s family." 

I have no hesitation in deciding that the 
effect of the deed is to give the property in 
substance to Muhammad Husain, Bismillah, 
Абаш] Razzak, Fatima Bibi, and Irshad 
Ali Khan and that the dedication for 
charitable and religious purposes is absolute- 
ly illusive. This is the only conolusion 
fe I oan form from the terms of the 


(2) 281. A. 15 at p. 23; 50, W.N. 177; 23 А, 233 
P, 0.5 11 M. І. J. 58; 8 Bom. L, В. 114; 7 Sar, Р. Q. 
J. 829, 3 s 
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deed. Whether the object was to defraud 
ereditors or to annoy Musammat Mahbuban 
or sme object which has not been dis- 
closed I cannot say and it is not necessary 
for me to decide, This шапата cannot 
possibly be “supported. I have to note 
that the learned District Judge should not 
have decided the question as to whether 
there was anything due to Musammat 
Mahbuban for dower or not. That question 
must be left undecided and nothing in these 
proceedings can ba considered to prejudice 
Musammat Mahbuban in any subsequent 
proceedings she may wishto take for the 
recovery of her dower, 

I allow the appealand direct that the 
` guit stand dismissed and that the plaintiff. 
respondent pay his own costs and those 
of the defendant-appellant in all Courte. 

Appeal allowed. 





‘ALLAHABAD HIGH СОСЕТ, · - 
MISCELLANEOUS Privy COUNCIL APPEAL 
No. 20 or 1918. 

February 15, 1919. - 
Present: — Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
Musammat BARFI—PLAINTIFF—ÁPPELLANT 
versus 


Lala KISHORILAL ANDOTHERS— 
DzrENDANTS— RESPONDENTS, 

Civil Procedure Oode (Act V of 1908), ss. 109 (a), 
149 —4Appeal to His Majesty $n Cowncil—Order 
rejecting application to extend time for paying in 
Court-fees, whether final order. 

The applicant filed a memorandum of appeal 
along with an application for leave to appeal in 
forma pauperis, The Court rejected the application. 
By this time the appeal had become barred by 
time. The applicant then applied for permission 
to deposit the necessary Court-fees. This applica- 
tion was also rejected. He then applied for leave 
to appeal to His Majesty in Oouncil from the latter 
order: 

Held, that the order refusing to allow the fees 
to be paid was not a final order passed on appeal 
within the meaning of section 109 ta) of the vode 
of Civil Procedure and was not appealable to His 
Majesty in Council. 

Application for leave to appeal to the Privy 
Council. 

Mr. Gérdhari Lal Agarwala, for the Appli- 
eant. 

JUDGMENT,.— This is an application f 
leave to appeal to His Majesty іп Соз 
It appears that the applicant filed a 
memorandum of appeal im this Court against 
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the decision of the District Judge. At 
the same time the applicant made an applica. 
tion that she might be allowed to sppeal 
in forma pauperis. A Bench of this Court 
heard that application and by an order, 
dated the 2nd of April 1918, rejected the 
application upon the ground that the decree 
appealed against had not been shown to be 
contrary to law or erroneous or unjust. 
Thereupon the applicant made a fresh appli- 
cation that notwithstanding limitation she 
might be at liberty to deposit the neces- 
sary Court-fees, so that the appeal might 
be tried in the ordinary way. The appeal 


-at this time was of course long beyond 


time. This Court rejected this application 
also. Section 149 of the Code of Civil 
Procedure provides that where the Court- 
fees have not been paid, the Court may at 
its discretion allow the person by whom 
the fee is p2y8ble to рау it and upon 
such payment the documents would have 
the same force and effect аз і the fee had 
been paid in the first instance. It is quite 
clear that the appeal could not proceed, or 
be admiried, unless the Court had allowed 
the application to pay the fee notwithstand- 
ing the lapse of time. This Court in 
exercise of its discretion rejected the appli. 
catian. It is from this order that the 
applicant now seeks to obtain leave to appeal. 
Appeals to His Majesty are prescribed by 
section 19 of the Code of Civil Procedure, 
and it is there provided that an appeal shall 
lie to His Majesty in Council 

(a) from any decree or final order passed 
on appeal by a High Court; 

(b) from any deoree or final order passed 
by a High Court in exercise of original and 
civil jurisdiction; and 

(c) from any decree or order when the case 
as hereinafter provided is certified to be a 
fit one for appeal to His Majesty in Counail, 

It is contended on behalf of the appli- 
cant that the order of this Court refusing 
to allow the fees to be paid is a final order 
passed өз appeal by this Court within the 
meaning of clause (a). We think that it is 
slearly not such anorder. 1% was not an 
order passed on the appeal. The appeal had 
never been admitted. It was Simply an ap- 
plication made to this Court for the first time 
asking for leave to deposit а Court-fee. We 
reject the application with cests. 

* Application rejected, 
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. ОМВАО BEG v. MUKHTAR BEG. 


ALLAHABAD HIGH COURT, 
5 всохр От Аррғаг No. 539 or 1917, 
February 11, 1919. 

Present: —Sir Henry Richards, Кт., Chief 
Justice, and Mr, Justice Rafique. 
UMRAO BEG— PrAINTIEF— APPELLANT 
vergus 
MUKHTAR BEG AND OTBE«S— 

De Fenpants—Ru-pove ents. 

Limitation Act (IX of 190%), Sch I, Art. 10— Pre- 
emplion suit—Sale of fractional shares of zemindari 
— Physical possession, whether possible- Limitation. 

The subject-matter of a sale of fractional shares 
of a zemindari situate in several khatas is not 
capable of being akon physical possession of 
within the meaning of that expression in Article 10, 
Schedule I of the Limitation Act A suit, there- 
fore, to enforce a right of pre-emption in respect 
of such a sale would be time-barred if brought 
after the expiration of one year from the date 
of the registration of the sale-deed. 


Eecond appeal from a deoree of the District 
Judge, Agra. 

Mr. М. L. Agarwala, for the Appellant. 

Dr. S. M. Sulaiman, for the Respond- 
ents, 
‚‚ JUDGMENT.—This suit was olearly 
instituted after the expiration of one year 
from the date when the sale-deed was 
registered. The subject matter cf the sale 
were fractional shares of Zemindari situate 
in several different khatas, Article 10) of 
the Limitation Act provides that a suit to 
“enforce a right of pre-emption must be 
brought within one year and the time com- 
menaces to run from the time when pbysical 
possession of the whole of the property sold is 
taken, or (where the subject of the sale does 
not admit of physical possession) when the 
instrument, of ‘sale is registered. In our 
opinion this property, being of the nature 
above described, was not capable of being 
taken ‘physical possession of’? within the 
meaning of that expression in Article 10 


of the Limitation Aot. That being 80, 
the suit was olearly barred by time 
and the decision of the Court below was 


Wa dismiss this appeal with costs. 
Appeal dismzss:d, 


correct. 


. admitted the existence 
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PUNJAB CHIHF COURT. . 
First Civic APPEAL No. 833 or 1916, 
February 10, 1919, ° 
Present: —Mr. Justise Soott-Smith and Mr. 
Justice Wilberforce, 
‘ AUTAR SINGH AND OTHERS - PLAINTIFE: 
— APPELLANIS А 
versus 
Mahant HARBHAJAN DAS AND orners— 
Derundavts—Rexeo DENTA, 

Custom— Alienation by widow—Necessity - Circum- 
stunces of vendor to be taken into consideration — 
Reversioners, conduct of, how far milerial. 

In order to determine whether а sale was effect. 
ed for valid necessity, the circumstances of the 
vendr at the time of tle tale ctght to Le 
examined [p Ni, со. 2] : 

Ina suit by the reversioners of a decensed pro- 
prietor for possession of certain land sold by his 
widow, it appeared that at the time of the sale 
the widow was nob in good circumstances buh 
was in debt and being pressed by her creditors, 
Sold the land to satisfy their claims, and that at 
the time of mutation the reversioners practically 
of debts. It was also 
found that the suit was brought 36 years after 
the sale and 9 years alter ihe death of tle widow 
and that the reveraioners ha all alung been on 
good terms and had been cultivating jointly with 
the vendees: 

Held, that the sale was for valid necessity and 


the plaintiffs could not succeed. [p 84, col. 1.] 
First appeal from the decree of the 
Senior Subordinate Judge, Montgomery, 


dated the 29th February 1916, dismissing 
the claim. - 

The Hon’ble Pandit Sheo Narain, Mr. 
Sewa Ram Singh and Lala Shib Das, for 
the Appellants. 

Dr. бока! Chand Narang, Lela Radha 
Kishen avd Mr. Manohar Lal, for the Hon'ble 
Mr. Muhammad Shofi, for the Respondents, ` 

JUDGMENT.—This is an appeal from 
the order of. the Subordinate Judge of 
Montgomery, dismissing the plaintiffs’ suit 
for possession: of «certain land situated 
in Mouz2 Mal sold by Musammat Thari, 
widow of .Bhagwan Singh,- to Mahant 
Santokh Das for Rs. 1,000 on the 29th June 
1278, Plaintiffs Nos, 4— 14 are the descend- 
ants of the brothers of Bhagwan Singh, and 
plaintiffs Ncs. 1—8 are the sons of the late 
well-known Sir Baba Khem Singh, Bedi: 
They are financing the litigation, see the 
agreement dated the 13th February 1914 
printed at page 17 of the paper- book, 

hey have agreed to bear all the өх. 
penses of the litigation in consideration 
of receiving a half share in the land, 
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in suit, if they succeed in getting it. 
The original vendee Msghant Santokh Das 
died* long ago and was succeeded by 
Mahaut Narain Das. The latter has also 
died and is now represented by Mahant 
Harbhajan Das, who holds the land in 
suit, Musammat Thari, the vendor, died 
nine years before suit. Seven issues were 
framed by the lower Court, but the 
chief one was No. 6: — Was the alienation 
in suit for consideration and necessity P 
and this is the only one upon which 
arguments have been addressed to us. 
The lower Court found that the sale 
was for consideration and valid necessity 
and dismissed the suit. Plaintiffs have 
appealed and their appeal has been ably 
argued in this Court by Pandit Sheo 
Narain and Mr. Sewaram Singh, and we 
have heard Dr, Gokal Chand Narang on 
behalf of the defendant Mahant Harbhajan 
Das. The suit was instituted on the 26th 
Februany 1914 or nearly 36. years after 
the date of the sale and, as already 
stated, nine years after the death. of 
Musammat Thari. In these circumstances 
it is obviously difficult forthe defendants 
to prove that the sale was effected for 
valid necessity. The lower Court held 
that Musammat Thari at the time of 
the sale was not well off, that she owed 
debts and that she alienated the land in 
order to pay those debts, and that вор- 
sidering all the circumstances defendant 
No. 1 bad quite sufficiently discharged the 
onus whioh lay on him to prove necessity 
for the sale. The Court also considered 
that the plaintiffs’ long silence and the 
facts that since Musammat Thari’s death 
they and the Mahant had been cultivating 
jointly, had been jointly making agree- 
ments in reference to dhart and along 
with him bave baen bringing cases against 
tenants, showed that they were all on 
amicable terms with him and that they 
considered the sale a good one and acquiesced 
in it. 

Oat of the consideration, Rs. 100 is 
siid to have bean paid at the time of 
the sale and Rs. 900 afterwards. The 


in the jadgment of the lower Court, 
see page 245 of the piper-book, Counsel 
for the appellants has commented on the 
fact that though “the sale-deed states 


6 


INDIAN UASHS, 


evidence as to these payments is KA 


él 


that consideration has been ressived, yet 
аз а matter of fast Rs. 900 ont of it 
was поб paid till mora than a year after- 
wards, and also on the fact that the 
agent of Mahant Santokh Das  sned 
Musammat Thari for produce of the land 
though he had not paid this sum. We 
do not consider itis necessary to discuss 
these matters. The eventual payment of 
Rs. 900 is olearly proved and Pandit 
Sheo Narain did not advance any argu. 
ments to the contrary. The real question 
which has to be considered is, whether 
there was valid neaessity for the sale. 
The first matter which we have to examine 
in this connection is Musammat Thari’s 
circumstances at the time of the salo. 
The land in her possession at that tims 
consisted of one-third of Mauza Shafi, of 
which the assessed land revenue amounted 
to Rs. 228 8-11. She also was in possession 
of the whole of Mauza Mal of whioh the 
land revenue was Rs. 1t0.10.7. The 
method of the lower Coart’s calculation 
of her income will appear at page 246 
of the paper-book. In the settlament of 
1882 the land revenue payable was 
calculated on a basis of half the net 
profits of the land. The Court has, there- 
fore, considered the assessed land revenue 
as equivalent to the landlord’s income. 
This appears to us to be quite reasonable, 
No doubt this method merely gives the 
approximate income of the proprietor, bat 
it is not likely that it differs vory 
largely from the actual income. More- 
over, considering the fact that Musammat 
Thari was a lady of same position, who 
could not herself devote much attention 
to looking after the land, we think 16 
vary doubtful whether her income ex. 


ceeded the estimite arrived at by the 
lower Court. Tnis was that her in- 
some was about Rs. 21 per mensem. 


This was certainly not much for a lady 
of her position who probably had to keep 
а Seryant or two, and also had to pay 
some one to look after the land, Ié 
would, therefore, not Ба surprising if she 
incurred debts, 

The lower Court in its judgment (page 
246 of the paper book) states that 
bras suits were brong^s against Baagwan 
husbaud of Musammat lhari, in 
that this fact shows that 


Singh, 
1853 and 
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he was not a very wealthy man. Pandit though he does not admit the balance 
Sheo Narain, however, argued that it is which goes to make up the sum of 
not proved that Bhagwan Singh, against Rs. 424 claimed by Mehtab Rai. The deed, 
whom the suits were brought, was the item No. (g) on the lower Court’s list, was 
same Bhagwan Singh who was the not acted upon as pointed out by the 
husband of Musammai Thari. This is lower Court. It was apparently instead 
correct. We also agree with his con- of it that Musammat Thari executed the 
tention that the mere fact that certain sale-deed in favour of Mahant Santokh 
suits were brought against Bhagwan Das. Counsel oneach side have advanced 
Singh would not in itself prove that he certain theories in explanation of the fact 
was in poor circumstances. Moreover, it is that this mortgage was cancelled, but we 
quite possible that in 1853 he might have do not think it is necessary to discuss 
been unable to find ready money to dis- them. Mehtab Rai may have changed his 
charge some of his debts, but from this mind as to the mortgage; we have nothing 
it would not follow that Lis widow was to do with the reasons which led to the 
in poor circumstances 25 years later. The cancellation of the deed in his favour. All 
lower Court has gone into Musammat Thari’s that we have to consider is whether the 
oireumstances at some length, see its judg- sale in favour of Santokh Das was for neces- 
ment at page 247 of the paper-book. The sity or not Item No. (f) on the lower Court's 
first three matters noticed by it arethree list refers to the fact that Musammat Thari 
decrees which were passed against her in owned some land in Mauza Sombra but 
1862, 1866 and 1877 respectively for small as she failed to pay the land revenue it 
amounts of land revenne, Pandit Sheo was farmed out by Government ‘to one 
Narain urges that these decrees prove Arjan, who undertook to pay the land 
nothing and that they do not show that revenue, This fact certainly indicates that 
Musammat Thari was unable to pay the land she was not in very flourishing circum- 
revenue. In our opinion it is unlikely that stances, Items Nos. (h) and (2) on the lower 
a lady of her position would have allowed ^ Court's list deal with the mutation of the 
decrees to be passed against her for small sale in question. At that time, as appears 
amounts of land revenue had -she been from the Tahsildar's report dated the 25th 
possessed of sufficient funds to enable her Maroh 1879, pages 9 and 10 of the paper- 
to pay. Item No. (d) mentioned by the book, Musammat Thari stated that she was 
lower Court was a decree for Rs, 150 selling the land owing to the demands of 
passed against her in favour of Obawa her creditors. Ib appears that her rever- 
Singh in the year 1873, The decree was sioners objected to her selling the land and 
made payable in three annual instalments said that they would pay her debts. It is 
of Rs. 50 each, and we agree with the noteworthy that they did not deny the 
lower Court that the fact that instalments existence of debts or say that the debts 
were fixed shows that she was not in good had been raised for an improper purpose, 
oiroumstanees and was unable to pay the We agree with the lower Court that at 
amount ір опе lump sum, Item No (е) was the time of mutation the Tahsildar under- 
& registered deed of mortgage executed by Btood that he had to make an enquiry as 
her on the 5th July 1973 in favour of to necessity for the sale and that he satis- 
Jhanda, agent of Lala Mebtab Rai, for fied himself that there were debts owing 
Rs. 250, (Exhibit D.14 printed at page 54 by Musammat Thari which she was unable 
of the paper-book). This debt is referred to pay otherwise than by selling some of 
to in the subsequent registered mortgage- her land. The Tahsildar also pointed out 
deed of the 4th February 1878, Exhibit in his report that the reversioners were 
D 15, item No. (g) on the lower Court’s list. probably unable to pay the debts, and the 
Moreover at the time of mutation of the fact that they never did pay them shows 
sale now in dispute Mehtab Rai came /that they probably could not do во, certainly 
forward and said that he had no stie м or near the time of the sale, About 
tion to the sale so long as his debt of 1886 the canal came into Mal and Shafi 
Rs. 424 was paid to him. Pandit Sheo villages and the land immediately became 
Narain does not dispute the debt of Rs, 250, very much more valuable. But at the 
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time of the sale only a small area of 
land in each village was cultivated and 
the $mount of the land revenue shows of 
what very poor quality the land must have 
been, 


A great deal of stress has been laid 
upon the fact that Man Das, agent of 
Mahant Santokh Das, admits that he made 


INDIAN 


no enquiry as to  Musammat Thari’s 
debts, It is argued that having regard 
to the  reversioners' objections at the 


time of mutation, the purchasers should 
have made full enquiries and should not 
have paid Rs, 900 until assured of the 
existence of just debts, Tt must, however, 
be remembered that the existence of debts, 
one of them being Rs. 424, was mentioned 
at the time of mutation. The reversioners, ' 
as already remarked, did not deny the 
existence of debts, and woe have no doubt 
that they knew all abont them. There is 
ample evidence in proof of the debt due 
to MėĦtab Rai, but with the exception of 
this, and of the balance due to Chawa 
Singh (Nanu, D. W. No. 8, says, Re. 60 
was paid), it cannot be said that the 
other debts mentioned in the deed, Exhibit 
‘D-15, of the 4th February 1878, have 
‘been proved. There is some evidence as 
to the item of Rs. 300 said to be due to 
Tara and Sohawa, but the evidence is not 
very satisfactory. Counsel for defendant- 
respondent hss referred to а great deal 
of evidence, oral and documentary, which 
shows that after Musammat Thari’s death 
her reversioners and the Mahant cultivated 
the land of Mal ‘village jointly, entered 
into joint agreements as regards dhari, 
see pages 75—75 and 98 of the paper- 
book, and spent money jointly on conducting 
a criminal case against Nabahu and others, 
see D. W. No. 42 and the account at page 
162 of the paper-book. Connsel has also 
referred to the letters, Exhibits D.49 to 
D.51, at pages 96 and 99, which show 
that friendly relations existed between the 
Mahant and the plaintiffs subsequent to 
Musammat Thari’s death. All these matters 
are certainly opposed to the view that the 
plaintiffs’ reversioners had any intention of 
contesting the sale effected in 1878. \ 
y 


Plaintiffs Nos. 1--3 are very wealth 
land-owners and have apparently got round 
plaintiffs Nos, 4 —14 and have induced them 
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to join them in the present suit, Plaintiffs 
Nos, 4—14, as the agreement printed at pages 
17 and 18 of the paper-book shows, ran no 
risk at all, АП the expenses of the oaze 
are to be borne by plaintiffs Nos. 1—3 and 
if they are unsuccessful in it the costs of 
the other side are also to be borne by 
them. The only thing that plaintiffs Nos, 
4—14 undertook to do was “to produce ag 
much evidence as was required." They, 
therefore, ran no risks and had everything 
to gain by the present suit and nothing to 
lose. Plaintiffs Nos. 1—3 are mere specula. 
tors, who do not mind spending several 
thousand rupees on a suit of this sort; if 
they succeed, so much the better for them; 
if they fail, they can well afford the loss, 
We have no doubt that plaintiffs Nos, 4— 
I4 would have brought no auit had it not 
been for these gentlemen's enterprise, The 


chief reason given why they . did 
not bring a suit sooner was that they 
were ёоо poor to do so. This plea, 
in our opinion, will not hold water, 


No doubt at the time of the sale they 
were not in good circumstances, for the land 
owned by them as well as that owned by 
Musummat Thari was of inferior quality 
and yielded very little. The canal, how- 
ever, came about the year 1880 and the 
value of the land, therefore,{largely increased, 
as is apparent from. the fact that the land 
now in suit which, calculated at thirty 
times the jama, was only worth some 
Rs. 1,600 at the time of the sale, is now 
worth Rs. 10,000 as is apparent from the 
plaint. Moreover, after Musammat Thari’s 
death plaintiffs Nos, 4—14 came into pos- 
session of two-thirds of village Mal, in other 
words, of twice as much land as that now 
in dispute. They had, therefore, ample 
means to bring the present suit at any 
time during the nine years Subsequent to 
Muasammat Thari’s death, even if it be 
supposed that they had no spare oash 
before that. It was also urged that some 
of the letters produced by the defendants 
show that some of these plaintiffs were 
fighting among themselves, that, therefore, 
there was no cohesion amongst them and 
that they could not join to bring a suit 
like the present. We do not think there 
is much forse in this argument. It does 
not appear that theme were any serious 
disputes between them and in апу case 


84 INDIAN OASES, (1919 
BRINDABAN CHANDRA JIEW 0, KARUNA NIDHAN SINGBA. 


some of them could have sued for their public tranquillity or otherwise be seriously detri- 
own shares independently of the others. mental, the Government has no power to settle 


: : 1 the chur with a thir& party іп contraventjon of 
To sum up. We consider it amp Y the provisions of section 3 of Regulation I of 
proved that Musammat Thari at the time 1822, [p. 86, col. 2,] 


of the sale was notin good circumstances. 
that she was in debt, that she was being Е 
pressed by her creditors and that she sold ordinate Judge, 2nd .Court, Hooghly, dated 
/ : : д s the 19th May 1915. 
the land in dispute to satisfy their claims. Babus Sarat Ohandra Roy Ohoudhury, Sib 
А one 3 
m PER e E RU ur кол | Prasanna Bhattacharjee and Probodh Chandra 


А ; Bose, for the Appellant. 
have no doubt that they did exist, We i М 
dee failed iq ihis belief бу iie. fau. л шаш Bene Pad 
that the reversioners at the time of muta- ose and Nurendra Nath Ohoudhury, for the 


Appeal against the decree of the Sub- 


tion practically admitted the existence of Respondents. 
debts, by their long silence and especially JUDGMENT, 
by their conduct after Musammat Thari’s . N.R. Cuatrersea, J— The suit out of which 


déath in living on good terms and cultivating this appeal arises relates toa Chur called 

jointly with the  Mabaut until plaintiffs Chur Kristobati, which appears to have formed 

Nos. 1—3 eame along and induced them to about the year 1830 as a contiguous accretion 

bring the present suit. We hold, therefore, to the permanently settled estate of the same 

that “the sile was for valid necessity name and which belongs to Brindaban 

and dismiss the appeal with costs. Chandra Jiew Thakur, the plaintiff-appel- 
| ИИ, lant in this case. e 

ABG дин The Chur was resumed by Government 

and settled with the Thakur from the year 

REM 1848 to 1912 upon assessment of revenue 

made by Government from time to time. 

The last of these settlements was for the 


3 period from April 1902 to 31st March 1912. 

A GADA Date No 310 There was a provision in the Pattah to- the 
or 1915 : effect thatthe settlement-holder, who was 
Jüuskey 15 1918 the Manager of the Thakur, and his legal 


. : г representatives would have the right to take 
Present: E тана and a fresh settlement on the expiration of the 


Sri Sri BRINDABAN CHANDRA JIEW previous term cf settlement subject to the 
BY HIS PRESENT Manager RAGHUN ATH condition of payment of such Government 
BANERJI APPOINTED TO HIS ESTATE revenue as might be then assessed and that, 
PLAINTIFF — APPELLANT should he fail to take settlement on son- 

. — Bersus dition of payment of such Government 

KARUNA NIDHAN SINGHA AND OTHERS revenue as might be assessed at the time, he 
DEFENDANTS — RESPONDENTS. would be entitled to receive his Malikana 

Bengal Regulation VII of 1822, s 3—Chur land, according to the preseribed rate.  Afterthe 
settlement of —Rights of previous holder to claim re. — exp'ry of the last term, the Chur was 
settlement—Government, power of, to settle chur land settled with a person other than the plaint- 
with strangers in preferenceto previous holders—Com- iff and the plaintiff bas accordingly brought 
neal with provisions of Statute, how far neces- this suit for a declaration that he is entitl- 
' Jn order to deprive the proprietor of a perma- ed to a settlement of the Chur and that 
nently settled estate of his right to take settle- the defendant No. 1 was not entitled to 


mont of chur land contiguous to his estate, it is h : t : 
necessary that the provisions of Regulation VII settlement or hold possession 0 the Chur 


of 1822 should be sirictly complied with. {p. £6, The plaintiff further prayed for an order 
col, 2.) hat the settlement might be made with 
In the absence of any report by the Settlement him at the rent reserved at which he was 


Officer or by the Collector that the settlement of all along ready and willing to take settle- 
chur land with the proprietor of a permanent] : : 

settled estate contiguo&s to it, who was also the ment. He also claimed possession and. 
previous holder of the chur, would endanger the mesne profits. 


Voi. L] 
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. The Court below dismissed the suit and 
the plaintiff has appealed to this Court. 

It*is contended on behalf of the apoel. 
lant that the provisions of section 3 of Re- 
gulation VII of 1822, read with seotion 2 of 
Regulation IX of 1825, do not apply to 
alluvial lands which were contiguous accore- 
tions to estates and which under Regula- 
fion XI of 1825 became the property of 
owners of the estate; and tkat the provisions 
of Regulation VII of 1892 apply only to 
lands at the absolute disposal of Govern- 
ment. It is further contended that even 
if the provisions of section 3 are appli. 
cable, there was no compliance with the 
provisions contained in the proviso to that 
section and that, therefore, the lands could 
not be settled with a person other than 
the proprietor, Р 

The term of the last settlement expired 
on the 31st March 1912. Before the expiry 
of the term, on the 24th Ostober 1911, 
notices «vere issued in the locality and also 
issued, among others, to the plaintiff in. 
forming him that a Survey would com- 
mence in the beginning of December. The 
survey was finished on the 10th April 1912, 
and on the 5th July 1912 the rates were ap- 
proved by the Collector and on the same day 
the Collector made the following order: — 

“As there is a civil suit dragging оп regarding 
the managership of the Debutter property, 
I am prepared to settle the Chur with an 
outsider, Issue notice calling for application 
by Ist August.” On the 3rd August 1912, 
the settlement was made for a “period of 
9 years with a third person named Karuna 
Nidhan Singh, from whom a kabulóyat vas 
taken subject to the sanction of Government. 
On the 25th November 1912, a telegram 
was received from Government sanctioning 
the settlement of the Chur and on the 26th 
November, the Collector directed а Pattah 
to be issued, and possession delivered. A 
notification under the provisions of section 3 
of Regulation VII of 1829 appeared in 
the Caleutta Gazette of the 9nd December 
1912. It appears from the Settlement Rules 
that it is the practice to take a kabuliyat 
in anticipation of the orders of Govern- 
ment. 

Before proceeding fartber, we may dispose 
of a ground upon which the decision of 
the Coart below ig partly hased, namely, 
that no application was made by the 


plaintiff to show his willingness to take 
a lease. But the plaintiff could not say 
whether he would enter into an engaga: 
ment for the payment of the revenue 
unless he knew what the amount of the 
revenue was that was going to ba assessed. 
As stated above, the rates were assessed 
on the 5th July. On that very day and 
by the very same order the Collector held 
that the Chur was to be settled with a 
third person. The plaintiff, therefore, had 
no opportunity of signifying his willingness 
to take the settlement. That he was anxious 
to take the settlement, appears from the 
fact that he applied to the Collector on 
the 17th August 1912 for cancelling the 
settlement with defendant No. 1; and that 
application having been rejected on the 21st 
August, he appealed to the Commissioner, 
The appeal was dismissed on the 18th 
September 1912 and the plaintiff moved the 
Board of Revenue in Ooctober1919, The 
order of the Board deslining to interfere 
was made on the 17th February 1913, before 
which date, č. e., on the 2nd December 1912, 
the notification sanctioning the settlement 
with defendant No.1 was published in the 
Calcutta Gazette. 

It also appears that even after the expiry 
of the term of the previous lease, the 
plaintiff paid Government revenue for the 
June and September kisis of 1912 and 
the January kist of 1918. There is no 
doubt, therefore, that the plaintiff was 
willing and anxious to take a settlement 
of the Chur, 

Then the question is whether the provi- 
sions of the last paragraph of section 3 of 
Regulation VII of 1822 were complied with. 
Sestion 3 runs as follows :— 

“With respect to the estates which are 
at present let to farm, а settlement thereof 
shall be made on the expiration of the 
existing leases for such a period as tha 
Governor-General іп Coungil may direct. 
A preference shall be given to the Zəmin- 
dars or other persons possessing a perma- 
nent property in the Mahals, if willing 
to engage for the payment of the public 
revenue on reasonable terms: Provided also 


let in farm, the term of the lease granted 
о tha farmers shall not exceed 12 years. 
The above rules shall Mkewise be applicable 
to estates now held khas, So in any case, 


Ne in cases wherein such Mahals may be 
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wherein the Zemindars or other proprietors 
may refuse to continue their existing engage’ 
ments, or to enter into new engagements, 
on equitable terms, it shall be competent 
tothe Revenue Authorities to let the lands 
in farm for such period, not exceeding 12 
years, аз the Governor-General in Counsil 
shall appoint, or to assume the direct 
management of them, and to retain 
them under khas management during the 
period aforesaid or such shorter period 
ав may be adjudged proper: Provided farther 
that, if in any case it shall appear to the 
Revenue Authorities that the continuance 
or admission of any Raja, Zemindar, 
Talukdar, or other person who may have 
engaged, or may claim to engage, for any 
Mahal or Mahals, in or to the management 
of such Mahal or Mahals, would endanger 
‚ the public tranquillity or otherwise be 
seriously detrimental, it shall be their duty 
to report the circumstances to Government, 
and it shall be competent to the Governor- 
General in Council, by an Order in Counsil, 
to cause such Mahal or Mahals to be held 
khas or let in farm, for such term as may 
appear expedient and proper, not exceeding 
the period above specified.” 

The only grounds upon which the gettle- 
ment appears to have -been made with the 
defendant No.1 (so far asit appears from 
the report of the Settlement Offiser) are that 
a civil suit is dragging on regarding the 
management of the Debutter property and, 
secondly, that although the present survey 
shows that the condition of the Chur has 


improved considerably, it is capable of 
more rapid improvement by energetic 
management. 


There was no report by the Settlement 
Officer or the Collector that the settlement 
with the plaintiff would endanger the 
publie tranquillity or otherwise be seriously 
detrimental. 1% is contended by the learned 
Senior Government Pleader that all the 
materials upon which the Government 
proceeded in making the order under section 3 
are not before the Court. But the Collector 


in his reply to interrogatory No. 7 says’ 


distinctly that it was the Collector 
of Hooghly who recommended the settle- 


ment of the Chur and in reply to mon 


gatory No, 8, he said that the recommend 
tion was based on the result of inquiries 


made locally by the Settlement Officer, 


Babu Mohendra Nath Gupta, and Assistant 
Settlement Officer, Babu Jyotindra Nath 
Mukherjee, during * the course of the survey 
and settlement proceedings of 1911-12. 
Babu Mohendra Nath Gupta was examined 
in the present case. He stated that he 
sonsidered that it would be seriously de- 
trimental to settle the Chur with the plaintiff, 
and gave certain figures in his deposition 
as to the area of the land cultivated during 
the last term of settlement as compared 
with those of the previous period. But 
these were not embodied in his report, 
which appears to be the only material 
(according to the Collector) upon which the 
recommendation was made to the Govern- 
ment. 

Ik is contended by the learned Senior 
Government Pleader that it was for the 
Revenue Authorities and the Government to 
deside whether it was or was not seriously 
detrimental and that it is not open to the 
Civil Court to go into the question. , 

Assuming his contention to be correct, 
it must be shown that the provisions of the 
Regulation were complied: with. In order 
to deprive the plaintiff of his right to a 
settlement to the Chur which was a contiguous 
accretion to his property, it is necessary 
that the provisions of the Regulation should 
be strictly complied with. As we have 
gaid, we donot find any report- that the 
settlement with the plaintiff would endanger 
public tranquillity or would be seriously 
detrimental. That being so, we think that 
the settlement made with the defendant 
No. lis not valid, 

It is contended on behalf of the defend- 
ant No, l that he is a bona fide lessee 
and that he ought not to be affected by 
апу contract made by the Government with 
the plaintiff for renewal of the lease. Tke 
Collector, however, was acting under the 
provisions of the Statute; and if the pros 
visions of the Statute were not properly 
complied with, the Government had no power 
to settle the Chur with the defendant No. 1. 

In this view of the matter, if is un- 
necessary to consider whether the provisions 
of Regulation VII of 1822, read with those 
of Regulation 1X of 1825, apply to Chur 
lands which are contiguous accretions to the 
estate of individuals under clause 4 of Regu- 
lation XI of 1825. The decree of the 
lower Court must be set aside and the 
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suit decreed with costs, The settlement 
made with the defendant No. 1 is declared 
invalid and the plaintiff will be entitled 
to Übtain settlement from the Collector at 
ihe rent assessed by the latter, the settle. 
ment taking effect from the expiry of the last 
settlement. He will be entitled to possession 
and mesne profits to be ascertained by the 
‘lower Court. 
WaALMSLEY, J.—I agree, 


Appeal ‘allowed, 


ALLAHABAD HIGH COURT. 
бксокь Отт Appear No. 1910 or 1916. 
November 1, 1918, У 
Present:— Sir Henry Richards, Кт., Chief 
Justicb, and Justice Sir P. О, Banerjee, Кт, 
GUDDAR MAL—Derenpant—APPELLANT 
versus 


HET RAM—PraINTIFF—RESFONDENT. 

General Rules for Civil Courts subordinate te High 
Court (Al), Ch. XXI, v. l—Qertificate of fees— 
Affidavit made by karinda, whether sufficient —" Autho. 
vised” agent, meaning of. | р 

A certificate by а legal practitioner that he lias 
duly received his fee, accompanied by the affidavit 
of a karinda of his client that the fee has been 
duly paid, is a sufficient compliance with rule 1, 
Chapter XXI of the General Rules for Subordinate 
Courts, and such fee should be allowed. 


Inasmuch as a man cannot be the agent of an- 
other unless he is authorised, the word “autha. 
rised” in the rule is redundant. 


Second appeal from a deoree of the District 
Judge, Agra. 

Mr. Narain Prasad Asthana, for the Appel- 
lant. 

Mr. J. M. Banerji, for the Respondent. 

JUDGMENT.—In this oase the Court 
below refused to allow the fee of the 
successful respondent’s Pleader. lt appears 
that the Pleader -in the case filed a certifi- 
cate that he had duly received his fee. 
An afidavit was also filed by a man who 
purported to be a karinda of the respondent, 
and in this affidavit the karinda swo 
that he had duly paid the fee and tha 
he had not entered into any arrangement 
to get bask the whole or any part of the 
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same. Tha learned Judge 
thought that having regard to rule 1, 
Chapter XXI of the General Rules for 
Subordinate Civil Courts, the Court was 
not entitled to allow the fea in question. 
The rule provides that a certificate should 
be filed by the legal practitioner together 
with an affidavit made by his client or 
the latter’s “ authorised” agent. The word 


seems to have 


“authorised” does not appear іп the 
corresponding rule of the High Court. 
It seems the word is rather redundant, 


A man cannot be the agert of another 
unless he is “ authorised." It is not вор. 
tended that the authority to pay the feo 
and to make the affidavit must be in 
writing. We think that the affidavit in 
this case prima facie atleast complied with 
the rules, and in the absence of other 
circumstances the certificate of the Pleader 
accompanied by the affidavit in question 
was a sufficient compliance with the rule. We 
allow the appeal and direst that the decree of 
the Court below be amended by allowing the 
fee of the Pleader. As this question was 
not raised by the opposite-party but by the 
Court itself, we make no order as to costs. 
As the respondent has not paid Court-fees 
we rejsct the objections. 
Ё Appeal allowed. 


MADRAS HIGH COURT, 
бтп, Revision Petition No, 1316 or 1917. 
. Ostober 21, 1918, 
Present :—Mr. Justice Seshagiri Aiyar. 
T. V. SEETHARAMAYYARC--PLAINTIFF 
— PETITIONER 
versus 
MUNISAMI MUDALIAR AND ANOTHER 
—DEFENDANTS— RESPOS vents, 

Limitation Act (IX of 1908), Sch. I, Art. 75—Chit 
fund, amount due for subscriptions to —Instalment 
bond, execution of, for future Subscriptions —Swuit on 
bond—Cause of action — Provision for payment of whole 
amount on default of any instalment “оп demand" — 
Absence of demand, effect of, 

Where a bond was executed for subscriptions pay- 
able to a Chit fund in certain specified instalments, 
and for payment of the hole amount remaining 
due on failure to pay any instalment on demand: 
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Held, (1) that в claim for the whole amount due 
on default of any instalment could only be based 
on the bond and not on the original cause of action. 
[p. 89, col. 1.] 

(2) that the expression ‘on demand’ was not 
merely a technical one meaning that the money 
was payable at once, but that it was intended to be a 
condition precedent that a demand should be made 
if the whole amount was to be asked to be paid at 
once [p. 81, col. 2; p. 90, col. 1.] 

Perumal Ayyan у Alagirisami Bhagavathar, 20 M. 
245: 7 M. L. J. 222; 7 Ind. Dec. (N. в) 174; Pertanna 
Goundan v. Muthuvira Goundan, 21 M. 1*9; 7 M. L J. 
815; 7 Ind. Dec. 455, and Surayya v. Tirwmalanadhan 
Bapirazu, 31 Ind. Cas. 225; 18 M. L. T. 459; (1915) M. 
W. N. 123, dissented from. 

Petition, under section 25 of Act IX 
of 1887, praying the High Court to 
revise the decree of the Court of the Dis- 
triot Munsif, Tirupattur, in Small Cause 
Suit No. 610 of 1917. 

FACTS appear from the judgment. 

Mr. T. M. Krishneswami’ Арат, for the 
Petitioner.—The suit must be deemed 
to be on the original cause of action and 
nct on the bond, and as the plaintiff 
only  elains tho amount due within 
“the period of limitation the suit is not 
barred. Besides the bond does not expresse 
ly provide for instalments. 

A demand should ba made by the 
plaintiff before he can enforce the penal 
olause and bring a suit for the whole 
amount due. The cause.of action arises 
on the date of the demand. 


Mr. 0. A. Seshagiri Sastri, for the 
Respondents.—The suit is only оп, the 
bond. The plaint does not state that 


defeudants’ liability was under the rules of 
the fund. As there was a default in 
payment of instalments, the suit is barred. 

The cause of action arose on failura to 
pay the instalment on the specified date. 
No demaud is necessary. The words ‘on 
demand’ are íeshnioal words, which simply 
indicate that the cause of action arises 
at onae on the contingency mentioned in 
the bond happening. 

JUDGMENT.—The case has baen very 
fully argued by the two learned Vakils 
who appeared for the petitioner and the 
counter-petitioners. I shall, therefore, pro- 
ceed to give judgment at once. 

The suit is for instalments due in res- 
peot of a Chit fand. The plaintiff calls 
himself the agent and proprietor of the 
fund. The Ist defendant was a subscriber 
in it. He obtained the prize in the reMa 
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and received the full amount. Thereupon 
Exhibit A was executed by him and 
bis surety to the*plaintiff. One sentence 
in it which has given rise to much com- 
ment is this: ‘We sball severally or 
jointly without setting up proportionate 
liability pay in lump on demand the 
balance due with interest at one per cent, 
per mensem from the date of default.” 
After the execution of the bond, the 186 
defendant paid sums of money although 
he did not pay them on the due dates 
according to the rules of the fund The 
present suit was brought for the balance. 

It is admitted that, if the claim is 
made for the subscription and not based 
on the bond, subject to other defences 
if апу, the suit will be in time. The 
District Munsif has held that the suit -was 
barred by limitation. 

The Srst question argued before me by 
Mr. T. M. Krishnasami Aiyar was that 
the suit must be deemed to have been 
based on tbe original cause of actfon and 
not on the bond and as the plaintiff is 
only claiming whatever is due to him 
within the period of limitation, no ques- 
tion of limitation oan arise. I was at 
first inclined to agree with him, but on 
considering the matter more fully, I think 
that Mr. C. A. Seshagiri Sastriar’s con- 
tention is wellfounded in regard to this 
matter. In paragraph 13 of the plaint, 
it is stated: “He (the plaintiff) has not, 
therefore, enforced the penal olause of 
the bond and has waived his right.” 
There can be no question of waiver un- 
less it be a suit on the bond itself. 
Nowhere is it stated that the suit is 
based upon the liability under the rules 
of the fond. Mr. T. M. Krishnasami 
Aiyar suggested that there can be no 
question of instalments under the bond, 
Exhibit A, because there are no instalments 
provided in itexpressly. I do not think 
that this contention is well founded, because 
the bond refers back to the receipt con- 
taining the bye-laws and the receipt con- 
taining the bye-laws would, uadoubtedly, 
have given the various dates on whioh 
instalments are due. Therefore if the 
uestion turns solely upon the construction 
of the plaint, whether it is based upon 
the original cause of action or on the 
bond, I would haye agreed with the lower 
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Court that the suit is based upon the 
bond and as there has been a default in 
the payment of the instalments, it would 
be barred by limitation. * 

The next question is whether, under the 
bond, the right to the whole amount 
accrued on default of paying any one of 
the instalments. Before dealing with the 
gases which have been quoted, Т may 
refer to the language of the document it- 
self, The vernacular expression is (Thangal 
Vendumbodu) and when that expression 
occurs in reference to the payment of the 
whole amount and not in regard to the 
payment af the instalments, it seems to 
me that it was the intention of the 
parties that, if the promises wanted to 
enforce his rights under the penal clause 
to require the promisor to pay the whole 
of the amount, he must make a demand. 
The context and the language employed 
are prima facie in favour of the view 
that there should be an antecedent demand 
before “a suit is brought. As regards the 
cases cited, the learned Vakil for the 
gounter-petitioners invoked the very high 
authority of Blackburn, J., for the proposition 
that whenever the words “on demand” 
occur in any instrument, whether it bea 
mercantile instrument cr any other deed, 
they should be regarded as technical words 
indicating that the cause of action arises 
at once. On examining the case quoted, 
namely, Brighty у. Norton (1), Ido not find 
that the learned Judge drew any distino- 
tion between mercantile transactions and 
other transactions. The other English cases 
quoted do not take the matter any further. 
‘Before dealing with the Indian cases I may 
refer to the decision in Brown’s Estate, In re, 
Brown v. Brown (2), which seems to indicate 
that, where a provision is made for pay- 
ment of a larger amount on the happening 
of a contingency, that contingency must 
be proved to have happened. That case 
has since been accepted as good law in 
Bradford Old Bank Ltd. v. Sutchiff (3). Com- 
-ing tothe Indian cases, I shall confine 
my attention, as the learned Vakil did, to 


(1) (1863) 32 T.. J. Q. B. 38; 8 B. & S. 305; 9 Jur. 
(к. в.) 495; 7 L. T. 422; 11 W. R. 167; 122 E. R. 116; 
129 В, R. 337. 

(2; (1893) 2 Ch. 300; 62 L. J. Ch. 695; 8 R. 463; 6% 
L. T. 12; 4! W. R. 440. 

(8) (1918) W..N. (Eng.) 295, 
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the decisions of this Court. In Perumal 
Ayyan v. Alagirisamt Bhagavathar (4: and 
Perianna Goundan v. Muthuvira Goundan 
(5), where the words "on demand” occur. 
red in a mortgage document, this Court held 
that they were technical words which 
meant that the money was payable at 
once, Having regard to the later authori- 
ties, Mr, C. A. Seshagiri Sastri conceded 
that these cases can no longer be regarded 
as good law. If we turn to Nettakaruppa 
Goundan v Kumarasami Goundan (6), I find 
that on a similar expression used there, 
the Court held that there must be a de- 
mand before the suit is brought, Since 
then, except for one authority to which 
1 shall refer presently, the decisions in this 
Court have been practically uniform. 
In Appeal No. 27 of 1916, in which 
I took part sitting with Ayling, J., 
we pointed out that except in transao- 
tions connected with law merchant, the 
words “on demand” have meaning and 
that there should be a demand before the 
cause ofaction arises. In that case, we 
accepted the proposition laid down in 
Karunakaran Nair v. Krishna Menon, (7) and 
Kuttiassan v. Suppi (8). Subsequent to that 
decision, two learned Judges of this Court in 
Second Appeal No. 121 of 1916 have 
taken the same view. As against these 
decisions, there is & judgment of Sadasiva 
Aiyar, J., in Surayya v. Tirumalanadham 
Bapirasu (9). As was pointed out in Appeal 
No, 27 of 1916 on the file of the High 
Court, the attenticn of the learned Judge 
does not seem to have been drawn to the judg- 
ment of Abdur Rahim, J., in Karunakaran 
Nair v. Krishna Menon (7). I may say that if 
Surayya v. Tirumalanadham Bapirazu (9) was 
rightly decided, this case would be covered by 
that authority. But as that decision was given 
without reference tothe other desisions of 
this Court, Lam unable to follow it sitting 


‚ (4) 20 M. 245; 7 M. L. J. 2922; 7 Ind. Dec. (x. в.) 


174. 

(5) 21 М. 139; 7 M. L. J. 315; 7 Ind, Dec. (x. з.) 
455. 

(6) 22 M. 20: 8 М. L. J. 167; 8 Ind. [Dec. (xN. s.) 
15. 

(7) 12 Ind. Cas. 57; 36 M. 66; 10 М. L. T. 258, 

(8) 3 M. Т, 1. 199. 

(9) 31 Ind. Cas. 385; 18 M. L. T. 459; (1916) м, 
W.N. 121, 
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asa Single Judge. In my opinion, it is not 
right to hold, except in the case of instru- 
ments coming under the Negotiable Instru- 
ments Aot, that words of the parties which 
have been deliberately inserted ina docu- 
ment have no meaning. In the present ease, 
I think that the parties deliberately used 
the expression, because, although there was 
a liability to pay each of the instruments 
separately, they intended to make it a 
condition precedent that a demand should 
be made if the whole amount is to be asked 
to be paid at once. 

For these reasons, in mv opinion, the 
judgment of the District Munsif holding 
that the suit is barred by limitation is 
wrong and must be reversed. I reverse his 
judgment and remand the case to ihim for 
disposal according to law. Costs will abide 
the result. 

M.C.P. 

Order set aside; 
Suit remanded. 


ALLAHABAD HIGH COURT, 
Sgconp От, АррвАғІ No. 1244 or 1917, . 
February 13, 1919, 

Present: —Sir Henry Richards, Krt., Chief 
Justice, and Mr. Justice Rafique. 
CHAND RAI AND OTAERS— PLAINTIFFS 
—APPELLANTS 
versus 
BHAGWANT RAI--DEFENDANT— 


RESPONDENT. | 

Pre-emption, custom of—Wajib-ul-arz, entry in, con- 
struction of. . 

In a suit for pre-emption the plaintiff adduced 
in evidence an extract from the wajib-ul-arz of 
1880 and another extract from the wajib-ul-arz 
for partition of 1884. The entry in the wajib-ul.arz 
of 1880 was that all co-sharers could sell their 
property subject to the right of pre-emption. The 
entry in the wajib-ul-arz of 1884 gave consider. 
able details and showed how the property was 
first to be offered to co-sharers: 

Held, that once the existence of a custom of 
pre-emption in 1889 was proved, the further re- 
ference to a right of pre-emption in the wajib. 
ul-arz of 1884 must be taken as referring to the 
same right of pre-emption as was recorded less 
completely in the wajib-ul-arz of 1880 and that 
both entries taken together established the usual 
right of pre-emption, that is to say, that a со. 
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sharer who wished to sell his property must 
first offer his share to other co-sharers. [p. 91, col. 
1.] 


Second appeal from the desision of the 
Additional Subordinate Judge, Ghazipur, 
dated the 17th August 1917. 

Dr. S. N. Sen and Mr. Janaki Prasada, for 
the Appellants. 

Mr. Nihal Ohand, for the Respondent. 


JUDGMENT,—This appeal arises out of a 
suit for pre-emption. There were three 
plaintiffs and amongst the defendants was 
the vendee named in the sale-deed of the 29th 
of April 21915. There was also another 
defendant named Bhagwat Rai, to whom a 
portion ofthe property was transferred on 
the 25th of ‘April 1916. The plaintiffs, in 
addition to claiming to be entitled to pre-emp- 
tion, challenged the fact of the consideration, 
alleging that the consideration in the sale- 
deed was not the true consideration. The 
defendant denied the existence of the custom, 
stating that the consideration in the sale-deed 
was the real consideration, and the especial 
defence was put in by Bhagwat Raito the 
effect that since the institution of the euit 
в portion of the property was transferred to 
him and that he was а co-sharer and that 
accordingly the plaintiffs could not obtain a 
decree against him in any event. There 
was а common defence that one of 
the plaintiffs not being а oo-sharer 
either at the time of the original sale 
or at the date of the institution of the 
suit, the plaintiffs’ claim should be dismissed 
on this ground. The Court of first instance 
decreed the plaintiffa’ claim as against all 
the defendants, The lower Appellate Court 
dismissed the suit, The plaintiff adduced 
in evidence an extract from the wajtb-ul-arz 
of 1880 (or 1881) and an extract from 
the wajib-ul-arz for partition for 1884. The 
lower Appellate Court seemsto have been 
of opinion that the entry ‘in the wajib.ul. 
arz of 1680-1851 only recorded a right 
so-extensive with the Muhammadan Law 
of pre-emption and inasmuch as the for- 
malities required by Muhammadan Law had 
not been performed the plaintiffs’ suit 
failed. The learned Judge did take into 
consideration the entry in the wajib ul-arz 
of 1584, but he considered that document 
До apart from the entry in the 

ajib.ul-arz of 1281. He thought that the 
eutry inthe wajib-ul-arz of 1884 must be 
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regarded as the record of a contract which 
he considered not to be binding on the 
defendants. The entry'in the wajzb-ul-arz 
of 1881 is that all the co-sharérs can sell 
their property subject to the right of 
pre-emption. The entry in the wajib ul.arz 
of 1884 gives considerable details and shows 
how the property must first be offered to 
other co-sharers. In the case of Ram 
Prasad у. Abdul) Karim (1) it was held 
that the right of pre-emption proved in 
that case must be taken to be а right 
to pre-emption according to Muhammadan 
Law. The words used were: “A custom of 
pre-emption prevails according to the 
usage of the country." There was no 
other evidence given in the case as to 
what the custom was, and it was expressly 
upon this ground that the judgment of 
the Court proceeded. We may assume that 
the words in the wajib-ul-arz of 1681 are 
no more definite than the words used in the 
саве quoted; but in the present case it seems to 
ng that there clearly was evidence as to what 
the custom was, and this evidence is the 
extract from the wajib-ul-arz of 1884. 16 seems 
to us that once you find that a custom of 
pre-emption did exist in the year 1880, 
the further reference to a right of pre- 
emption in the wajib-ul-arz of 1884 ought 
to be taken as referring to the same right of 
pre-emption as was recorded less completely 
no doubt in the waytb-ul-arz of 1880. Ascord- 
ingly in the present case we have evidence 
which shows that theright of pre-emption 
was the usual right which we find prevail- 
ing in many parts of the country, that 
is to say, that a co-sharer who wishes 
to sell must first offer his share to other 
co-sharers. Sometimes the custom is a 
custom which requires the offer to be 
made to near relations, or persons who 
are "near" in the shares that they hold. 
We think under these circumstances that 
the decision of the Court below was 
incorrect, and that the Court ought to 
have held, affirming the Court of first 
instance, that the custom of pre-emption 
prevailed. We may say in passing that 
having regard to the fact that the cases 
were tried together by consent of the 
parties, the Court was quite wrong inot 
considering the evidence that was giv 

Pd 9 A. 518; A. W. N. (1887) 146; 6 Ind. Dec. (N. в.) 


INDIAN OASES. 91 


> 


in} the connected oase. Even if the learned 
Judge was technically correot (we do not 
think he was), he ought certainly to have 
allowed the document to be brought on 
to the record. It was evidence which was 
used apparently without objection in both 
cases by the Trial Court. 

The lower Appellate Court has found 
that the transfer to Bhagwat Hai was a 
genuine transaction, and this isa finding 
which is binding upon us in second appeal. 
Even if the transfer to Bhagwat Rai was 
made for the express purpose of prevent- 
ing the plaintiffs pre-empting this property, 
it would be nevertheless a good transfer, 
provided it was a real transfer and nota 
pretended transfer. Before finally deciding the 
appeal we think it necessary to refer 
certain issues to the lower Appellate Court: 

(1) Was the plaintiff No. 1 a co-sharer 
on the 29th of April 1915 and at the date 
of the institution of the present suit P 

(2) What was the true consideration for 
the sale of the 29th of April 1915 ? 

(3) What is the value of the property 
transferred to Bhagwat Hai as compared 
with the rest of the property in suit? 

(4) Are the plaintiffs and if so, which 
of them nearer co-sharers to Bhagwat Rai 
either in relationship or space? 

The parties may adduce further evidence 
relevant to the last issue. The other 
issues will be decided upon the evidence 
already on the record, that is to say, the 
evidence that was taken in this and the 
connected suit No. 131. On return of the 
findings the usualten days will be allowed 
for filing objections. 

Issues remitted. 


CALOUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrees Nos. 76 AND 
78 or 1910. 
May 138, 1918. 
Present; — Mr. Justice Chitty and Mr. Justice 
Teunon. 
SAKHI LAL CHOWDHURY AND OTHERS— 
APPELLANTS 
versus 
Munshi WAJID ALI AND OTHERS— 


RESPONDENTS. 
Hindu Law—Joint fagily—Members dealing sepa. 
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rately with their shares in family property—Sepa- 
ration, 

Three brothers, who formed members of a joint 
Hindu family governed by the Mitakshara School 
of Hindu Law, separately dealt with their shares 
in the joint family property with the concurrence 
of each other: 

Held, that the joint family became separate and 
each of the three brothers was entitled to dispose 
of his share separately, 


Appeals against the deorees of the Speoial 
Land Acquisition Judge, 24-Perganas, dated 
the llth of October 1909, 

Babus Manmatha Nath Mukherjee, for the 
Appellants, 

Babus Baranashibashi 
Respondents. 

JUDGMENT.— These appeals arise out 
of an apportionment ваза in land aeqaisi- 
tion proceedings. and relate to the 1/12th 
share of Heera Lal Chowdhury in the 
' property acquired, The appellants are 
Sakhi Lal Chowdhury and others, claimants 
Nos. 1, 2 and 3, the brothers and nephew 
of Heera Lal. They are supporting their 
own case and that of the mortgagees from 
Sakhi Lal, who do not appear in these 
appeals, The respondent Munshi Wajid 
Ali, claimant No. 4, claims the share 
of Heera Lal by a purchase, dated 23th 
August 1900 (Exhibit A) The only ques. 
tion is, whether Heera Lal had power to sell 
his share in 1900, the brothers having before 
that time formed members of a joint Hinda 
famiiy governed by the Mitakshara School of 
Hindu Law. 

On 28th July 1883, Sakhi Lal Ohondhury, 
acting as karta, had mortgaged the whole 
property for Hs. 8,000. The sale by Heera 
Lal, as we have said, was in 1909, 
following very closely after the mortgage 
and further charge executed by him in 
favour of his vandee. Sakhi Lal again 
purported to mortgage the property on ?Sth 
January 1904 for Ra. 17,000 and by this 
mortgage, the first mortgage was paid off. 
Though he described himself as the karta 
of the joint family in the second mortgage, he 
was joined in that mortgage by his brother 
Ram Lal and no mention was made of 
Heera Lal. The sons of Shyam Lal were 
mentioned but they were not parties to the 
deed. ; 

On the facts stated by the learned Land 
Acquisition Judge, which arə now in dispute, 
there can be no doubt that, betwean the 
mortgage of 1889 and the sale by Heera 


Muker,ee, for the 


[1919 


Lal in 199), the joint family had become 
Separate. Woe find that on llth February 
1899, Sakhi Lal himself made a Will whioh 
was registered, in which he purported to 
leave his one-third share in the property 
to his widow. Then we have Heera Lal’s 
dealings with his one-third share and we 
also have the fact that, on 12th September 
1900, Sakhi Lal took a bainapatra from 
Heera Lal by which he agreed to purchase 
Heera Lal's share in the property for 
Rs. 6,000. There ig the further fact on 
the evidence that Sakhi Lal brought a 
suit against 
property in that suit. All these circumstances 
show clearly that the family was no longer 
joint at the date of Heera Lal’s sale. 

It was suggasted that Heera Lal’s 1/12th 
share in the whole of the property might 
be subject to tha mortgage of 23th July 
1839. Bat this cannot be so, inasmuch аз 
that mortgage had bean paid off in 1904 
by the second mortgage, which Sakhi Lal 
executed in favour of the previous morfgazee 
and another person. He had no power at that 
time to bind Heera Lal’s share and it cannot, 
therefore, ba said that Heera Lal’s share wag 
any longer subject to the firat mortgage. 

These two appeals must accordingly ba 
dismissed with costs. We assess the hearing 
fee at two gold mohurs and ona gold mo^ur 
respeotively. 

Appeals dismissed, 


————— 


ALLAHABAD HIGH COURT. 
Seconp Civit, Arrest No. 1179 ок 1917. 
February 18, 1919, 

Present: —Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Rafique. 
Shaikh РАЛАТ, AHMAD —PrarNTIFR — 
APPELLANT 

versus i 
TASADDUQ HUS AIN—Daranpanr— 
RESPONDENT, 

Muhammadan Law —Pre-emption —Delay in making 
second demand, effect of —Sale of zemindari property, 
whfher subject to right of pre-emption, 

Wé second demand required to be mads by the 


uhammadan Law of pre-emption can ba made 
in the presence of the vendse, in the prassn;s 


Heera Lal and attached his M 
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of the vendor, or on the land itself. The person point was lightly touched on, namely, that 


most concerned with the making of the demand, 
howagen, is the vendee, and a pre-emptor is en- 
titled to delay the making of the second demand 
for any reasonable time that might bo necessary 
to enable him to make it in the presence of the 
vendee, [р. 93, col. 1.] 
The Muhammadan Law of pre-emption applies 
` to Zemindari property and is not restricted to 
houses, gardens and small plots of land, [р. 93, col. 
2. 


Sesond appeal from the desision of the 
Subordinate Judge, Bareily, datsd the 8th 
May 1917. - 

Mr. K. N. Katiu, for Dr. S. M. Sulaiman, 
.and the Hon'ble Mr. Raza Ald, for the Ар. 
pellant. 

Mr. Iqbal Ahmad, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit for pre-emption brought under the 
Muhammadan.Law. The first Court held 
that the plaintiff had duly performed the 
requirements of Muhammadan Law and 
granted the plaintiff a decree. The lower 
Appellate Court agreed with the finding of 
the first Court that the formalities of 
Muhammadan Law had been complied with, 
but dismissed the plaintiff’s suit upon a 
‘finding that the plaintiff had ceased to be 
a co-sharer at the time of the institution of 
the suit. The plaintiff comes here in second 
appeal. The finding of both the Courts below 
that the plaintiff performed the formalities of 
Muhammadan Law is binding upon us in 
second appeal. It is said, however, that 
because the plaintiff made the second 
demand some days after making the first 
demand and it appeating that the vendor 
being a near relation of his, he could 
probably have made the second demand 
earlier by making itin her presence instead 
of in the presen:e of the vendee, and that, 
therefore, the plaintiff has not complied 
with Muhammadan Law. The second demand 
gan be made in the presence of the vendee, 
in the presence of the vendor, or on the 
land. It seems to us that the person most 
concerned with the making of the second 
demand is the vendee, and that accordingly 
the plaintiff was entitled to delay for any 
reasonable time that might be neoessary 
to enable him to make the demand in the 
presence of the vendee. We, therefo E 
think that there is no force in this sak 
tention. 
which might have explained why the second 
demand was not made earlier, Another 


the Muhammadan Law of pre-emption does 
not apply to Zemindari property bnt is 
restricted to” houses, gardens and small plots 
of lands. It may well be doubted whether 
the Muhammadan Law ever did extend to 
estates, but it would seem that the law 
rightly or wrongly has been extended. 
The matter was mooted in the case of 
Munna Lal v. Hajira Jan (1). A Bench of 
this Court held that the Muhammadan 
Law did apply to Zemindari property. 

We now come to the main issue in the case, 
namely, whether or not the plaintiff lost his 
right to pre-empt by reason of the fact that 
he had ceased to be a ao-sharer at the 
date of the institution of the suit, It appears 
that about four days after the institution of 
the suit and a considerable time after the 
sale of the property which it is sought 
to pre-empt, the plaintiff made what is in form 
at least a usufrustuary mortgage of his share 
in the village ioa third party. The amount 
secured by the mortgage was Rs. 12,000 
and the mortgage was, as we have said, 
usufruotuary in form, the period being six 
years. It was alleged by the defendant 
vendee that this waa in reality asale. The 
Court of first instance dealing with this 
matter says: “On the 21st of February 1917 
this plaintiff has admittedly executed a 
usufruetuary mortgage of his share in this 
village for Ra, 12,000. But it is not 
denied that the plaintiff is stil] a recorded 
co-sharer and has apparently the right to 
redeem. He should still be regarded a 
co-sharer. No other direct evidence has been 
given under this issue save the produstion 
of a copy of the mortgage-deed which has 
been admitted. Two arguments are, however, 
advanced First, that this claim is really 
for the benefit of the mortgagee, that the 
plaintiff means to make a profit out of the 
suit and in case of success, to sell this 
Share also to the same  mortgagee. No 
pleadings or evidence support this plea— 
rather if the dates are looked to these will 
negative any such plea.” 

The learned Subordinate Judge goes on 
to say: “The only other circumstance 
whish may possibly throw some suspicion 
is plaintiff’s admission that the Rs, 12,000 


There were other reasons also’ 19 very nearly the full value of the pro- 


е 
(1) 7 Ind, Gas. 405 33 А, 28; 7 A. L. J. 879. 
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perty mortgaged.” The Subordinate Judge 
then finds the issue in favour of the plaintiff 
and against the vendee, The learned 
District Judge, after finding in favour 
of the plaintiff on the issue of the per- 
formance of the formalities of Muhammadan 
Law, says: Оп the remaining point, however, 
I think the appellant must succeed. The 
plaintiff, after making bis first demand 
on the ilth of September and his second 
on the 15th of September, did not file his 
suit till the 17th of February and after- 
wards he executed a mortgage for 
Rs, 12,000.” 


He goes on to say: “The presumption, 
I think, must be, in the absence of any 
explanation, tbatithis so-called mortgage was 
really a sale and the plaintiff was really 
trading away not only his Zemindari share 
in the village in suit but also his right to 
pre-emption.” 


A perusal of the judgment of the learned 
District Judge shows clearly that he throws 
the onus on to thé plaintiff of showing 
that what on the face of it was а mort-, 
gage transaction was what, it purported to 
be. It seems to us quite clear that the 
onus of showing that the transaction was 
an out-and-out. sale, lay on the defendant 
and not on the plaintiff. Even on the 
assumption that the money secured by the 
mortgage was equivalent to the value of 
the property, the plaintiff might still have 
wished to retain his right to redeem, if 
he thought fit, after the expiration of six 
years. The plaintiff remained the recorded 
proprietor of the share sold, and there was 
in short no evidence to support the finding 
that the transaction was a sale. “To draw 
the inference that if was a sale and not 
a mortgage, from the one fact tkat the 
consideration was equivalent or almost 
equivalent to the value of the prcperty, was 
an inference which could not legitimately be 
drawn from that circumstance, We must allow 
the appeal, set aside the decree of the lower 
Appellate Court and restore the decree of the 
Court of first instance, with this modification 
that the consideration money must be paid 
within two months from this date. If the 
consideration is paid within the time aforesaid, 
the plaintiff’s suit will be deoread with 
costs in all Courts., If it is not paid 
within the time allowed, the suit will 


M е 


stand dismissed with costs in all Courts. 

Costs in this Court will include fees on the. 
higher scale. : ° 
Appzal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Deores No. 121 
ОЕ 1915, 

August 30, 1918, 

Present: —Mr. Justice N. В. Chatterjea and 
Mr. Justice Newbould. 

RADHA KANT AICH AND ANOIHER— 
PLAINTIFFS— APPELLANTS 
versus 


Tas SECRETARY or STATE ror INDIA < 


IN COUNCIL —DErF&NDANT— RESPONDENT, 


Bengal Regulation VII of 1822, s 3, applicability óf' 


—Chur land—Accretion to permanently settled estate— 
Government Notification under s. 8, when ultra vires— 
Bengal Tenancy Act (VIII B. C. of 1885), Oh. X, pro- 
ceedings wnder, whether cam be taken in respect of 
alluvial lands- Correctness of decision of Revenue 
Courts, whether can be questioned by Civil Court— 
Bengal Regulation IX of 1825. ` 

In 1899, H., the Sadar Malguzar of the permanent. 
ly settled estate Jugdia took a lease, on behalf 
of the proprietors of Chur Khondkar, which was an 
accretion to that estate, for a term of 10 years, 
The lease provided that atthe end of the period 
of 10 years H. would be entitled to a renewal of 
the lease on the terms to be then fixed but if 
he did not so renew, he would be entitled to 
malikana rates as usual. In 1903, H, took settle. 
ment of further accretions to the estate on similar 
terms. In 1907 settlement proceedings under 
Chapter X of the Bengal Tenancy Act were com- 
menced, at the conclusion of which on the re- 
commendation of the Director of Land Records, the 
Government issued a notification to the effect that 
the continuance of the Sadar Malguzar of Pargana 
Jugdia in the management of Mahal Chur Khond- 
kar would endanger public tranquillity and that 
the said mahal would be held khas for a term of 
12 years. The present plaintiffs were appointed 
Sadar Malguzars in 1912, Н. having resigned his 
office : ; 

Held, (1) that the provisions of section 3 of Regu- 
lation VII of 1822 applied to alluvial lands; [p. 98, 
col. 2; p. 99, col. 1.] 

(2) that if the Revenue authorities were satig. 
figi upon the materials before them that it was a 
Mt case to make a recommendation to the Govern. 

ment, it was not for the Civil Court to go into 
the question of the correctness of their conclusion 
and that the notification of the Government was 
not ultra vires; [p, 100, eol; 2.] : 


` 
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(8) that proceedings under Chapter X of the 
Bengal Tenancy Act were a preliminary to the 
settlement of land revenue under Regulation ҮП 
of 1822; [p. 101, col. 1.1 

(4) that the contract of renewal of lease must 
be taken to have been made subject to the pro- 
visions of section 3 of Regulation VII of 1822,  [p. 
101, col. 1.] 

Regulation VII of 1822, although originally passed 
with reference to the “ceded and conquered pro- 
vinces", was extended to the Bengal Presidency 
by Regulation IX of 1826. It lays down rules 
nob only for ascertaining and recording rights and 
for determining rents payable but also various 
rules as to how the settlement is to be made. [p. 97, 
col, 1.] 

Appeal against the deoree of the Addi. 
tional Judge, Noakhali, dated the 19th Də- 
cember 1914. 

Babus Gunada Oharan Sen and Surendra 
Nath Das Gupta, for the Appellants. 

Babu Bam Oharan Mitra, for the Respond- 


ent. 

JUDGMENT,—This appeal arises ont of a 
- suit for recovery of possession of a Chur called 
Chur Xhondkar. The Chur is an accretion 
io а: permanently settled estate (Jugdia), 


. No.-11 of the Noakhali Collectorate, which 


is owned by a large body of proprietors. 

The Jugdia estate has for a long time 
past been managed by one or two Sadar 
Malguzars appointed under section 10 
(clause 3) of Regulation VII of 1822, 
who are also part proprietors of the estate, 
The Sadar Malguzars represent the entire 
body of proprietors and their names are 
registered in the Colleotorate in that capaoity. 

Chur Khondkar first formed in the year 
1842, and remained unassessed from 1843 
to 1847 as the proprietors refused to take 
settlement. In 1848 the proprietors took 
a settlement of the Chur. Since then up 
to 1865 through some mistake the Chur 
was included in three other Mouzas 
belonging to the proprietors and was 
apparently lost sight of by the authorities. 
From 1866 to 1881 the Government 
granted farming settlement of the Chur 
and for some years it remained in khas 
management of the Government, 

On the Ist August 1882 the Chur was 
settled in zara for a term of 10 years 
(1882—1892) by Government with one Kali 
Mohan Mukherjee and  Ishan Chandy 


Chowdhuri, who were then Sadar Malguzars, 


but settlement was made with them not 
in that capacity but as part proprietors, 
әз һе other share-holdera of the estate 


had not authorized them to take 
ment on their behalf. During the sub- 
sistence of the zjara both these persons 
died (in 1856-1887) and their interest 
devolved upon their heirs Gyanendra and 
Bhairab, These two persons as successors- 
in-interest of the zjaradars created a Jote 
("Jote No. 63") in respect of 1,550 bighas 
of land within the Chur, in favour of 
five persons who were their relations and 
servants, 


settle- 


The фата expired in 1892, and in 
1893-94 summary settlements were made 
in respect of the Chur with Gyanendra 
and Bhairab on the basis of the collention 
papers submitted by them. About 1893.94 
fresh settlement proceedings were commenced 
under Regulation VII of 1822, and the 
final report was submitted on the 13th 
February 1895. In 1897 one Hem Chandra 
Das was appointed the Sadar Malguzar 
and a lease was executed on the 6th 
September 1893 in respect of the Chur in 
favour of Hem Chandra Das, Sadar Malguzar, 
on behalf of the proprietors of the Jugdia 
“estate, for a term of 10 years, from 1308 to 
1315 B.S, In the 4th clause of the lease it 
was provided: “At the end of” the 
aforesaid period of settlement, you, the 
Sadar Malguzar of Jugdia, will or your 
legal representative or representatives 
wil have the right to & renewal of the 
settlement on the revenue that may be 
then fixed. If you do not take settlement 
on the revenue that may then be fixed, you 
will be entitled to Malikana at the usual 
rates.” 

Further lands having accreted subse. 
quently, a lease was granted on the 26th 
January 1903 of the additional lands to 
Hem Chandra Das, Sadar Malguzar, on the 
same conditions as mentioned in the kabulzyat 
executed in the case of the settlement of 
the parent estate, Chur Khondkar. 


The present settlement proceedings were 
commenced under Chapter X of the Bengal 
Tenancy Act towards the end of 1907, 
and in course of the proceedings the 
Director of Land Resords and the Board 
of Revenue made certain recommendations 
to the Government, in consequence of which 
the Notification dated the 5th September 
1911 was issued by ,the Government of 
astern Bengal and Assam, to the  effeot 
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that as the Revenue authorities had reported 
that the continuance of the Sadar Mal. 
guzar of Pergana Jugdia ia the mauaga: 
ment of Mahal Chur Khondkar "would 
endanger the publie tranquillity and other. 
wise be seriously detrimental, the Losal 
Government in exercise of the powers con- 
ferred by section 3 of  Rsgulation VII 
of 1822 is now pleased to direst that the 
said Mahal .be held khas for a term of 
12 years.” 


Hem Chandra Das resigned his office as 
Sadar Malguzar, and the present plaintiffs 
were appointed Sadar Malguzirs in April 
19:2. They served a notice upon the 
Collestor on the 22nd January 1913, and 
the present suit was brought on the 19th 
May 1913 against the Secretary of State 
for India in Counail. 


The suit was dismissed by the Court 
below, and the plaintiffs have appealed to 
this Court. 


The main contentions raised on 
of the appellant are, first, that 


behalf 
tbe pro- 


visions of section 3 of Regulation VIT 


of 1822 are not applicable to the Chur 
in question which is an accretion to the 
estate of Jugdia, in which the owners 
have a permanent proprietary interest; 
secondly, that the order of the Government 


under section 3 of the, Regulation із 
ultri vires; thirdly, that the suit is not 
barred by limitation. 

The first contention raises a question 


of importance. The Chur, as we have 
stated, is an accretion to a permanently 
settled estate. That the proprietors of Chur 
Khondkar are entitled to a settlement is 


recognised in the order of Mr. SBsatson 
Bell, then Director of Land Records, 
dated the 15th April 1:10; and in 


the order of the Board of, Revenue, dated 
the 2nd May 1911, it is stated: “It is 
now definitely settled that the estate is 
private property, that the proprietors of 
the main land estate Jugdia are entitled to 
settlement through their representatives, 
the Sadar Malguzars subject to the con- 
ditions of Regulation VII of 1822, and 
that Government is in no way proprietor 
of the estate.” The question, therefore, is 
whether the provisions of Regulation V.I 
of 1822 apply to such ‘an estate. 


The ‘earliest provision for assessment: of 
revenue with regard to Chur lands| is 
contained in section 8 (clause 2) of Regula- 
tion II of 1819, which says that the principle 


tbat lands not included in the Decennial 
Settlement are liable to assessment 
(except lands held. free. of assessment 


under valid title), is applicable to “all 
Oburs and islands formed since the perjod 
of the Decennial Settlement, and generally 
{о alllands gained by alluvion or dereliction 
singe that period, whether from an intro 
cession of the sea, an alteration in the 
course of rivers or tke gradual accession 
of soil on their banks.” 

Regulation VII of 1822 (the уюы 
of which will be considered) does not 
in specific terms refer to acoretions. The 
Regulation was passed for declaring ‘the 
principles according to which the settle- 
ment of land revenue in “the ceded and 
conquered provinces including Cuttuk, 
Pataspore and its dependencies” aye here- 
after to be made, and the powers and 
duties belonging to Collectors or other 
officers employed in making settlemente, 
etc. Sestion 3 of the Regulation lays 
down: “With respect to estates whith 
are at present let to farm, a settlemeht 
thereof shall be made on the expiratión 
of the existing leases for such а period 
as the Local Government may direct. 

“A preference shall be given to the 
Zemindars or other persons possessing |a 
permanent property in the Mahals lif 
willing to engage for the payment of the 
publis revenue on reasonable terms: 

“Provided also that in oases wherein 
such Mahals may be let in farm, the 
term of the lease granted to the farmet 8 
shall not exceed twelve years. 

"The above'rules shall likewise be ap- 
plicable to estates now held khas. So i 
any case wherein the Zemindars and other 
proprietors may refuse to continue E 


ng 


existing arrangements, or to enter into 
new engagements on equitable terms, it 
shall be competent to the Revenue Authorities 
to let the Jands in farm for such period, 


not exceeding twelve years, as the Local 
ше! shall appoint, or to assume: 
e direct management of them, and to. 


retain them under khas management during 
the period aforesaid or such shorter period 
as may be judged proper: | 


У | 
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"Provided further, that if in any oase, 
it shall appear to the Revenue Authorities 
that the continuance or admission of any 
Raja, Zemindar, Talukdar or other person 
who may have engaged, or may claim 
to engage, for any Mahal or Mahale, in 
or to the management of such Mahal or 
Mahals, would endanger the public tranquillity 
or otherwise be seriously detrimental, it 
shall be their duty to report the oiroumstances 
to Government and it shall be competent 
to the Local Government by notification 
in the local official Gazette to cause such 
Mahal or Mahals to be held khas or 
let in farm for such term as may ap- 
pear expedient and proper, not exceeding 
the period above specified." Regalation 
VII of 1822 was by Regulation IX of 
1825 extended to the Bengal Presidenoy. 


The law relating to the rights to 
land gained by aseretion is contained in 
Regulation X{ of 1825. Section 4 of 
the Régulation provides: "When land 
may be gained by gradual accession, whe- 
ther from the recess of a river or of the 
sea, it shall be considered an inorement 
to the tenure of the person to whose 
land or estate it is thus annexed...", 


The next Act relating to alluvia; lands 
is Act IX of 1847, section 1 of which 
provides as follows:—“It is hereby en- 
acted that such parts of the Regulation 
of the Bengal Code as establish tribunals 
and prescribe rules of procedure for 
investigations regarding the liability to 
assessment of lands gained from the sea 
or from rivers by alluvion ог derelic- 
tion or regarding the right of Government 
to the ownership thereof, shall, from the 
date of passing of this Act, cease to have 
effect within the Provinces of Bengal and... 
that no measures shall hereafter be taken 
for the assessment of suoh lauds or for 
the assertion of the right of Government 
to the ownership thereof except under 
the provisions of this Act.” The Act gives 
power to the Government to direst new 
surveys of riparian lands, and provides 
for deduction of jama of estates from 
which lands have been} washed away, and 
for assessment of iaerementa to revenue 
paying estates. No other rules are, however, 
laid down as to how the settlement is 
to be made, 


Act XXXI of 1858 was passed to 
make further provision for the settlement 
of land gained by alluvion. The preamble 
states, "Whereas for the removal of 
doubts respecting the course proper to be 
followed in the settlement of land added 
by allavial accession to estates paying re- 
venus to Government, it is expedient to 
lay down certain rules to be observed in 
the settlement of such land.” Seostion 2 
of the Act lays down: “It shall bo the 
duty of all officers making settlements of 
such land, whether the land bə settled 
separately or incorporated with the original 
estate, to ascertain and record all such 
rights according to the rules prescribed 
in Regulation VIL of 1822; and to deter- 
mine any and what additional rent shall 
be payable in respect of the alluvial 
land by the person er persons entitled 
to any under-tenure in the original estate, 
The provisions of the Regulation, so far 
as the same may be applicable, are here- 
by daolared to extend to all settlements 
made under this Aot.” It is to be observed 
that although the liability of lands gained 
by accretion to assessment of revenue is 
laid down by Regulation II of 1819, 
Regulation XI of 1825 and Act IX of 
1847, the procedure to be followed, in so 
far as it relates to the temporary settle- 
ment of such land, is not laid down in 
the said Regulations, 

The procedure relating to temporary 
settlements of lands is laid down in 
Regulation VII of 1822, That Regula- 
tion lays down rules not only for ascer- 
taining and recording rights and for de- 
termining the rents payable but also 
various rules as to how the settlement is 
to be made, and Act KAKI of 1858 
says that the provisions of the said Regu- 
lation, “so far as the same may be ap- 
plicable”, shall extend to all settlements 
made under the Ast. It is contended on 
behalf of the appellant that Regulation 
VII of 1822 was passed for making settle. 
ment of lands in the ceded and sonquered 
provinces, in respect of which there were 
no permanent proprietary rights, that the 
provisions of section 3 of the Regulation 
refer to estates then let in farm or held 
khas, and cannot, therefore, apply to lands 
which are accretions to permanently settled 
estates, that the provisions of that Regu. 
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lation apply only in so far as they re- alluvial land, but we do not think that 


late to the ascertainment and recording 
of “all such rights” and the determination 
of additional rent referred to in the ses- 
tion and that all the provisions of that 
Regulation do not apply to such lands. 

But seotion 3, paragraph 2, of the 
Regulation expressly refers to Zemindars 
or other persons possessing a permanent 
property in the Mahale. No doubt the 
Regulation was  originaly passed with 
reference to the ceded and conquered .pro- 
vinoes, and seetion З had reference to 
estates Jet in farm or held khas at that 
time, but the Regulation was extended 
to the Bengal Presidency by Regulation 
IX of 1825 and there does not appear 
to be any abject in extending sestion 
2, clause (6), and the thirty-three follow- 
ing sections of the Regulation (sestion 3 
was not excepted) to this Presidency, if 
it was intended that section 3 should 
apply only to lands which were let in 
farm or held khas in the ceded and conquered 
provinces 
VII of 1892 was passed. 

It is to be observed that Act XXXI of 
1858, which provides for settlement of 
alluvial lands as a separate estate with 
a separate jama (in cases where the 
proprietor objests to the addition of the 
revenue upon ithe alluvial land to the 
jama of the original estate), Jays down 
in section 1 (last paragraph) that the 
separate settlement may be permanent if 
the settlement of the original estate is 
permanent. That shows that the settle- 
ment may be either permanent or tem- 
porary. Where the settlement is a per- 
manent one, the Jand can be let in farm 
or held Каз only in the event of the 
proprietor declining to engage at the 
jama offered to him. See section 43 of 
Regulation УП of 1793. But that Regn. 
lation contains rules for permanent settle- 
ment of estates. The rules for temporary 
settlement are contained in Regulation УП 
of. 1892, It is true tbat the second 
paragraph of sestion 2 of Act XXXI of 
1£58 lays down that the Settlement Officers 
making settlements shall ascertain and 
record all rights according to the 
rules prescribed in Regulation VII and 
determine whether any and what additional 
rept. shall be payable in respect of the 


at the time when Regulation ` 


/ paragra ph of 


the provisions of the last paragraph, iż. 
“The provisions of thesaid Regulation, so 
far as the same may be applicable are 
hereby declared to extend to all settle- 
ments made under the Act,” are controlled 
by the provisions of the 2nd debi i 
The second paragraph merely Jays down 
certain duties to be performed by the 
Settlement Officers in making solemos 
jt does not prescribe the procedure to be 
followed in making the settlement. The 
third paragraph in extending the pro- 
visions of Regulation VII (во far as the 
game may be applicable) prescribes the 
procedure to be followed in making settle- 
ments of such lands, and we do not think 
that such procedure is confined only |to 
matters dealt with in the 2nd paragraph. 
Besides, having regard to the fact that 
the procedure to be followed in making 
setilement of alluvial lands (so far [ав 
regards the persons with whom lafds are 
io be settled and the term of settlement 
and such other matters) is not provided 
for in any other portion of Act XXXI 
of 1858 or elsewhere, we think that the 
provisions of section 3 of Regulation VII 
of 1822 apply to alluvial lands, and| if 
the provisions of section 3 of Regulation 
VII of 1822, relating to the letting |in 
farm for a term of years or holding 
the land in khas, be held applicable] to 
settlement of land added by alluvial 
accretion, there is no reason why the Ihst 
proviso to tlat section should not apply. 
Unless, therefore, it can be held that there 
must be a permanent settlement of {all 
lands gained by accretion to permanently 
settled estates (and such a proposition 
cannot be maintained having regard | to 
the last paragraph of section 1 of ot 
XXXI of 1858), the provisions of Regu- 
lation VII of 1£22, which lays down the 
procedure to ke adopted in making tem- 
porary settlements, should be held to ap- 
ply. and we are of opinion, as already 
stated, thatthe applicability of the pro- 
visions of the Regulation is not ‘restricted 
to the matters referred to in the seebnd 
section 2 of Act XXXI 
of 1858. In respect of estates which lare 
permanently settled, the Legislature made 
provision (in Regulations I and VIIL of 
1793) for the protection of tenants iand 
| 
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reserved certain rights to itself for that 
purpose, and it appears that certain powers 
were reserved to Government in making 
temporary settlement of estates by section 
3 of Regulation VII of 1822, so that the 
Settlement might not be detrimental to 
the revenue, or the interests of tenants 
and the public. For all these reasons 
we are of opinion that the provisions of 
section 3 of Regulation VII of 1822 ap- 
ply to the disputed lands. 

The next question is whether the order 
of the Government under the proviso to 
section 3 of Regulation VII of 1822 is 
ultra vires. It appears that in the course 
of the last settlement proceedings “Jote 
No. €8" and the Subsequently  acoreted 
lands came up for consideration on eer- 


tain applications of the jotedars, Rajani 
Kanta Mookherjee and others. The matter 
was brought up on appeal before tle 


Direetor of Land Records and Mr, Beatson 
Bell (then* Director of Land Records) in 
his order, dated the 15th April 1910, observed 


as follows: “ The Sadar Malguzar is un- 
fortunately Synonymous with the , Das 
Mukherjee combination. By creating 'Jote 


No. 63’, by refusing to accent the limita- 
tions imposed by the Collsstor, and by 
oppressive conduct towards the cultivators 
both within and without that Jote, the 
conduct of the Das Mukherjee combination 
has been seriously detrimental to the 
interests of Government, the interests of the 
co-proprietors and the interests of the 
peasantry. I have no hesitation in recom. 
mending that Government should make 
use of the special powers contained in the 
last proviso to section 3 of the Regulation 
УП of 1822 and should take the estate 
under khas management for a period of 12 
years." Тһе Board of Revenue (Mr. 
LeMesurier) in its judgment, dated the 2nd 
May 1911 on appeal from the above order 
of the Director of Land Records, said as 
follows: “ Having regard to the long 
history of fraud and attempts to obtain 
adv ntages to which they were not entitled, 
to mislead officers of Government, to set 
up Jotes snd holdings tothe detriment of 
the superior landlords and to tbe constant 
obstruction of the Settlement Officer’s pro. 
eaedings and the revival again and again 
of claims which have been rejected and 
found to be baseless by competent officers, 


it appears that to permit the Sadar Mal- 
Buzirs on b:half of the pro-rietor3 to 
engage for the settlement of the acovetion 
would endanger pnblio tranquillity inas- 


mush as the continuance in a policy of 
systematic eviction ig likely to рг. асса 
agrarian riots and would otherwise ba 


seriously detrimental alike to the interests 
of their co-proprietors and to those of the 
tenants and to those of Government whose 
land revenue wuld ba seriously endangered 
by these dissensions. Tbe Board will, therc- 
fcre, advise Government with & view to 
the estate being held khas for & period 
not ex-ee"irg 12 years ag provided in the 
last proviso .of section 3 of the above 
Regulation” Then followed the Notifica- 
tion of the Government of Eastern Bengal 
and Assam, dated the 5th September 1911, 
which runs as follows: “Whereas the Reve. 
nue Authorities have reported that the con. 
tinu:nce of the Sadar Malguzar or Malguzarg 
of Pergana Jugdia in the District of 
Noakhali in the management of Mahal 
Chur Khondkar situated within the said 
P.rgana and bearing Touzi No. 1560 
in the Revenue Rll of Noakhali would 
enlangar the public tranquillity and other. 
wisa ba seriously detrimental, the Lal 
Government in exeraise of the powers con. 
ferred by section 3 of Regulation VIL 
of 1822 is now pleased to direst that the 
said Mahal be held khas for a term of 
twelve years,” 

It is true the reports actually submitted 
by the Revenue Authorities to the Govern. 
ment are not on the record, but having 
regard to what was stated in the judgments 
of the Director of Land Records and the 
Board of Revenue quoted above, and to 
what is stated in the Government Notif- 
cation, there can be no doubt ав to the report 
submitted by the Revenue Authorities to 
the Government, and it is to be noted that 
no objection was taken in the lower 
Court based on the absence of the reports 
actually submitted. 

1% is contended that there was really no 
justifieation for the charges made against 
Hem Chandra, that settlement proceedings 
were held under Chapter X of the Bengal 
Tenancy Act, and not under Regulation VII 
of 1822 and that, therefqre, the Govern- 
ment could not act under the proviso to 
section 3 of that Regulation, 
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It is urged that the “Jote No. ЄЗ” 
was created by Bhairab and Gyanendra not 
as Malguzars but as waradars, that in 
any case it was created in 1888, 9 years 
before Hem Chandra was appointed Mal- 
guzar, that the rent which was assessed 
on the Jote by the #jaradars was in 
accordance with the rates accepted by the 
Government itself, who subsequently settled 
not only the lands originally covered by 
the Jote, but also the lands which aocoreted 
to the Jote. The learned Pleader for the 
appellants has also referred to the litiga- 
tion with the tenants and endeavoured to 
show that there was nothing wrong on 
the part of Hem Chandra in the matter. 
Оп the other hand the learned Senior 
Government Pleader bas contended that 
although Hem Chandra Das did not create 
the Jote, he came into office in 1897, when 
12 years had not passed since the creation 
of the Jote and when no rights of occu. 
panoy had been acquired in the land (the 
land being Chur) but as he had a 3i. 
annas share inthe Jote, he allowed the 
Jotedars to continue to hold the land at 
a rent of Rs, 21-2-0 although they were 
making & profit of about Rs, 2,000 a year, 
whioh: was thus highly detrimental to the 
interests of the proprietors and the Govern- 
ment revenue, The learned Pleader also 
contended that the Revenue Authorities 
were justified in what they said about the 
litigation with tenants and about the 
conduct of Hem Chandra. 1% is unnecessary 
to go into details, because we think that 
if there were materials, for the Revenue 
Authorities, to go upon, it is not open to 
the Civil Court to see whether they were 
sufficient to justify them in reporting to 
the Government under the proviso to seo- 
tion 3 of Regulation VII of 1822. That 
proviso says: “If in any ease it shall 
appear to the Revenue authorities”; and the 
Revenue authorities, we think, have exoln- 
sive jurisdietion in the matter. In the 
case of Attorney General vy. Great Western 
Railway Оотрапу (1) James, 1. J., in 
dealing with the provisions of section 6 
of 5 & 6 Vict. C. 55, observed as 
follows :— It is very important no doubt 
that all these special jurisdictions and 


owers which sre given to departments of 
(1) (1877, 4 Ch. D. 735 at p. 748; 46 L. J. СЪ 192; 
85 L. T. 921; 25 W. R, 380. 


the Government, and other similar bodies, 
should not be exceeded, and thaf | such 
bodies should keep themselves within! the 
jurisdistion which is given.to them. | But 
as it appears to me, it is no less impdrtant 
that we should set them the example of 
keeping ourselyes within our proper juris- 
dietion and I am of opinion that we have 
no jurisdiction to sit as Judges on 2 
from а finding of the Board of Trade 
on the facts properly brought before|them 
in this matter, and that we ought not to 
try to find reasons for substituting our 
judgment and decision for theirs.” | 

What the Civil Court is to be satisfied 
with is that the requirements of t 16 law 
have been complied with, and that the 
Board had materials upon which it | made 
the recommendation to the Government. 
If the Revenue Authorities were satisfied 
upon the materials that it was a b oase 
to make a recommendation to the Govern- 
ment, itis not for the Civil Court ko go 
into the question of the sufficiensy of the 
grounds upon which they proceeded, er the 
correatness of their conclusions, It appears 
that there were materials before the Director 
of Land Records and the Board of 
Revenue and they came to the condlusion 
that in the interests of the share Holders 
and tenants and those of Government it 
was desirable not to settle with Hem (hand. 
ra, the Malgnzar. 

The unreported desision in Regular 
Appeal No. 310 of 1915 [Brihdaban 
Chandra Jiew v. Karuna Nidhan Singha (2)] 


is olearly distinguishable. In that case, 
there was no report nor even a fnding 
by the Revenue Authorities tha the 
settlement with the proprietor “would en- 


danger publie tranquillity or otherwise be 
seriously detrimental, ? and the Assistant 
Settlement Officer’s report, upon which the 
Collector's recommendation was based, did 
not state any such ground, and it was 
accordingly held that there was no com- 
pliance with the provisions of section 3 of 
Regulation VII of 1822. 

It is contended that even if the charges 
against Hem Chandra were true, the whole 
body of proprietors should not suffer for 
the same. But at the time when thb order 
of the Gevernment was passed, Hem Chandra 
wes still the Malguzar, and the Govern. 

(2) 60 Гай, Ова, 84; 28 C. W. М. 261. ín 
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ment determined under statutory powers 
that the estate should not be in his hands. 

Then it is said that the settlement pro- 
ceedings were taken under Chapter X of the 
Bengal Tenanoy Act and that, therefore, the 
order under section 3 of the Regulation 
could not be made, But proceedings under 
Chapter X ofthe Bengal Tenancy Act deal 
with the settlement of rent and questions 
between landlord and tenant. These 
proceedings are taken preliminary to the 
settlement of land revenue which cannot 
be done under the Tenancy Act, but must 
be done under the provisions of Regulation 
VII of 1822. The observations made by 
the Director of Land Records and the Board 
of Revenue were in connestion with the 
settlement of the Chur under Regulation 
VII, though the proceedings commenced 
under Chapter X of the Bengal Tenancy 
Act which, as stated above, were taken 
preliminary to the settlement of the Chur. 
However that may be, there is nothing to 
show thit steps cannot be taken under 
section 3 of the Regulation unless the 
report of the Revenue Authorities is made 
in the course of the proceedings under Regu- 
lation VII. 

The last contention is that although the 
Government may have the powers (conferred 
under section 3 af Regulation VII) with 
respest to Chur lands, it is open to the 
Government to abrogate such powers and 
that the right of renewal contained in 
the fourth clause of the lease is bindicg 
upon the Government. But the contract 
must be taken to have been made subject 
to the provisions of section 8 of Regula- 
tion VII of 1822, and it cannot be held 
that Government agreed to renew the lease 
even if the settlement with the Malguzar 
would in its opinion endanger the publio 
tranquilliby or otherwise be detrimental. 

The present Malguzars, one of whom is 
& leading Pleader of the  Noakhali Bar, 
we are told, are unobjectionable persons, 
and itis contended that the Government 
should have settled the Chur with them, 
but that is a matter for the consideration 
of the Government. All that we have to 
see is whether the order of the Government 


was ultra vires or not at the date it was made. 


In the view we have takenit is unneces- 
вагу to disouss the other question raised 
before us, 
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The appeal fails and is dismissed with 
costs. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Отуп. АррЕАІ, No. 78 or 1916. 
October 28, 1918, 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 

BRIJ NARAIN RAI—Derenpant 


—APPELLANT 
versus 


MANGLA PRASAD AND ANOTHER— 


PrarNTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), О. XXXII, 
vr. З, 4—Minor, suit against—Guardian ad litem, 
appointment of, without notice, validity of—Decree, 
whether binding on minor—Hindu Law-—''Antecedent 
debts", meaning of. 

A suib was brought against certain minors who 
were under the custody of their mother. Notice 
was issued to the minors for the appointment of 
a guardian ad litem but no notice was issued to 
the mother and eventually the Court Nazir was 
appointed guardian ad litem of the minors, but no 
notice of his proposed appointment was issued 
either to the minors or to their mother. No funds 
were supplied to the Nazir to enable him to take 
steps to protect the minors’ interests, no defence 
was put in on behalf of the minors and the suit 
was decreed ex parte against them; 

Held, that the provisions of Order XXXII, rules 
3 and 4, of the Civil Procedure Cede had not been 
complied with and that the minors, not having 
had an opportunity of putting forward a defence, 
were not bound by the decree passed in the suit [p. 
102, col. 2.] 

The expression “antecedent debts” means debts 
incurred to discharge not only obligations ante- 
cedently incurred, but incurred wholly irrespective 
of the ownership of the joint family property; 
in other words, personal debts incurred by the 
father for his own purposes and apart from the 
security of the joint family property, [р. 108, col. 
2.3 

Appeal from a decree of the Subordinate 
Judge, Ghazipur. 

Dr. S. M. Sulaiman (with him Mr. Ishag 
Khan), for the Appellant. 

Mr. Kamalakanta Varma (with him the 
Hon’ble Dr. Tej Bahadur Sapru), for the Re- 
spondents 

JUDGMENT.—This appeal, which ig by 
the defendant, arises out of a suit brought 


by the two minor plairiiffs, seeking to hayy 
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set aside an ez parte desree obtained by the 
defendant on the 27th of November 1912 
in a suit brought agairst them and their 
father on the basis of a mortgage-deed, dated 
the 4th of March 1908, whish their father 
had exeouted in lien of Rs. 11,060 and in 
which he had mortgaged the joint ancestral 
property. The father Sita Ram Rai was 
also made a deferdant to the suit. The 
plaintiffs in this ease pleaded that they had 
not been duly represented by a properly 
appointed guardian in the previous litigation; 
that they had, therefore, been prejudiced 
and that the decree should beset aside as 
null and void. The defendant.appellant, 
who is the appellant now before us, pleaded 
that the minors had been properly represented 
in the previous litigation. Further that the 
bond of the 4th of March 1908 was а genuine 
deed for consideration and was executed topay 
off antecedent debts; that the mortgage was, 
therafore, binding on the plaintiff: and they 
had no right to impeach it as the sons of 
their father. There was a further plea that 
the property was not ancestral property, but 
the self-acquired property cf the father. The 
Court below held that the property in question 
was the ancestral property of che family; 
that the minors had not been properly 
. represented in the previous litigation. 
Further that out of the consideration of 
Ra. 11,000, Rs. 735 were not for antecedent 
debt or family necessity and this being so, 
the whole mortgage was not binding upon 
the plaintiff in any way, It, therefore, 
decreed tke suit and set aside the previous 
decree as null and void as against these 
plaintiffs. In ihe memorandum of appeal 
filed in this Court the first ground of 
appeal was that it had not been established 
that the property in suit was the ancastral 
property of the plaintiffs and that, therefore, 
they were not in a position to question the 
mortgage. In regard to thisit is admitted 
before us that with tke exception of one 
rmall portion of oral evidence there is no 
evidence on the record to support the ples, 
Furthermore the judgment of the Ccurt 
below shows that this plea was not pressed 
in that Court. We, therefore. mast hold on 
this point against the appellant and fcr 
the purpose of this appeal the property must 
be deemed to be ancestral property. 

- The next point, pleaded із that ike 
plait:tiffe-respondents were duly represented 
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according to law in the осогке of the former 
litigaticn. On‘ this point we find it impos- 
sible in any way to differ from the афі оп 
airived at in the Ccurt Lelow. In jthe 
former litigation the present appellant who 
was then the plaintiff, asked the Court to 
appoint the father the guardian of the minprs. 
It is obvious ina litigation of this descrip- 
tion that the father's interests and the son's 
interests are not one. Moreoverin the pre- 
sent instance the father was not appointed 
guardian. The minors had а mother alive 
and they were under her custody. |No 
notice whatsoever was issued to her. Notice 
was issued to the minors themselves. In [the 
end the Court Nezir was appointed by the 
Court as guardian ad litem of the minors, but 
no notice of his proposed appointment was 


. issued either to the minors or their mother. 


No funds were supplied to the Nazir by the 
plaintiffs to enable him to take steps| to 
protect the minors’ interests. No defence 
was put in on behalf of the minors,and the 
suit was decreed ex parte against them. It is 
quite clear that the provisions -of Отог 
XXXII, rules З and 4, were not complied ith 
and the minors had no opportunity of putting 
forward a defence. On this point [те 
agree with the Court below. r 
The next plea taken is that the plainti s? 
father having been the manager and the hbad 
ofthe family and the money having been 
borrowed by him in lieu of antecedent debts, 
the mortgage was binding upon the sons 
except perhaps for the small sum of Rs. 735, 
which was but & small proportion of the tatal 
debt of Rs. 11,000, incurred by the father. 
It is urged that the mortgage having been 
made in lieu of antesedent debts due fri m 
the father, the sons were bound by ie 
mortgage and, therefore, they had not been 
at all prejudiced and the decree should not 
be set aside except in respect of the small 
sum mentioned above. The mortgage deed 


.in suit, exeauted on the 4th of March 1908 


(page 20A), wasexecuted by the father and 
a loan of Rs. 11,000 was taken to pay [оў 
the debts due under two mortgagee-deeds, 
one of the 12th of December 1905 | in 
favour of Sheikh Abdur Rabim ard Haji 
Abdur Rabman, and the other of the 19th 
of June 1907 in favour of Hafiz Wali-ul Jah 
and Sheikh Akbar Ali, The whole sum of 
Rs. 11,060 was paid in cash to the mortgagor 
Sita Ram Rai and the evidence shows 
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that the money was actually uiilssd in 
paying off these prior mor'gages. In view 
oft the law laid down by their Lordships 
of the Privy Couneil in Saku Ram Ohandra 
v. Bhup Singh (1), prima facie the mortgage 
which is now in dispute wis not exssnted 
for the payment of antecedent debis. In 
their judgment their Lordships remarked as 
follows: — 

"In their Lordships! opinion these expres- 
sions, whioh have been the subject of во 
much difference of legal opinion, do not 
give any countenance to the idea that the 
joint family estate can ba effactively sold 
or charged in such a manner as to bind 
the issus of the father, sxoapt where the 
sale or charge has been made in order to 
discharge an obligation not only antecedently 
incurred, but incurred wholly apart from 
the ownership of the joint estate or the 
security afforded or supposed to be available 
by such joint estate. The exception being 
allowed, as in the state of the authorities 
it must be, it appears to their Lordships 
to apply, and to apply only to the case 
where the father’s debts have bsen incurred 
irrespective of the credit obtainable from 
immoveable assets which do not personally 
belovg to him but are joint family property.” 

In the present case the present mort- 
gage was created in order to pay offtwo 
prior mortgages, that is, debts which had 
beeu iLcurred prima facie on the security of 
the joint family property. If the facts remain 
at this and go no further, wa shall ba 
constrained to hold, in view of the decision 
of their Lordships mentioned above, that the 
present mortgage was not created to ray cff 
antecedent debts and we shall have to dismiss 
this appeal without any further considera. 
tion. It is urged, however, that the two 
prior mortgages may well have been mort- 
gages which were bin'ing upon the estate 
in that they had been сг atid for antece- 
dent debts within the d firiion thereof 
given by their Lordships and quoted above. 
It is urged that if these mortgagas were 
good mortgages binding upon the estate, then 
the present mortgage will also be equally 
good as it merely re-places those two. In 
other words, that the present mortgagee 


(1) 59 Ind. Cas. 280; 39 A. 437 at p. 447; 15 A. L. J. 
437 at p. 445; 21 C. W. N. 698; 1 P.L. W, 657; 19 Bom. 
L. R. 498; 26 C. D. J. 1; 88 M. L. J. 14; (1917) M. W. 
N. 439; 22 M. L. T. 22; 6 L. W, 213; 44 I, A. 126 (P. С.), 
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would be entitled to take his stand upon 
the mortgages of 1905 ard 1907 and to 
recover whatever was legally due from the 
estate. It is further pointed out that under 
{Бе law as it was understood previous to 
the decision in Sahu Ram Chandra v, Bhup 
Singh (1) the present mcrtgage would be held 
to be a good one and binding upon the estate; 
that the present mortgagee was a person 
who had no connestion in any way with 
the former mortgages; that he advanced his 
money in good faith after due enquiry as to 
the existence of the prior debts and taking 
the law as it was understood previously, he 
was justified in advancing his money on the 
security of the property. We think that 
there is considerable force in tliis argument 
and that in view of the fact that the present 
сазо was decided by the Court below some 
two years ог so prior to the decision іп Suhu 
Ram Ohandra v. Bhup Singh (1), we cught 
to allow the plaintiff an opportunity of 
establishing the fact that the two prior 
mortgages of 1905 ard 1907 were binding 
upon the estate, in that they were executed 


for antecedent debts of the father, It 
must be clearly  urderstood that the 
words "antecedent debts" must be read 


within the clear meaning of theruling in Sahu 
Ram Chandra v. Bhup Singh (1). It would 
be for the present appellant to show and 
prove that the debts incurred under those 
mortgages were incurred to discharge not 
only obligations antecedently incurred, but 
incurred wholly irrespective of the owner- 
ship of the joint family property. In other 
words, that they were personal debts incurred 
by the father for his own purpose and apart 
from the security of the joint family property, 
It will be open to the plaintiffs in the 
present ease to establish the fiot that these 
antecedent debts were incurred for immoral 
purposes or for purposes which would make 
them not binding upon them. For this 
purpose, we therefore remand the case to the 
Court below to take any further evidence 
adduced by the parties on this point. The 
additional evidence recorded by the Court 
below together with its opinion thereon will 
be submitted to this Court. 


Oause remanded. 


104 
DHUNMUN MISRAIN V, NIRSU OJHA. 


PATNA HIGH COURT. 
APPRALS FROM APPALLATE DEGREES Nos, 850 
AND 1146’or 1917. 
January 10, 1919. 
Present: —Mr. Justice Atkinson and Mr, 
Justice Manuk, 
Musammat DHUNMUN MISRAIN AND 
OTHERS— DEFENDANTS — APPELLANTS 
versus 


NIRSU OJHA—PLAINTIFF —RESPONDENT. 


Hindu Law—Will, construction of— Widow, estate 
taken by—Vested interest—Alienation by widow— 
Necessity, proof of. 


In a Will made by a Hindu it was provided that 
after the testator’s death his widow and the 


widow of his predeceased son should remain in: 


possession of his properties without power of 
alienation, and that they should maintain them- 
selves and the testator’s grandsons out of the in- 
come of the estate. It was further provided that 
after the death of the widows the grandsons of 
. the testator should become permanent maliks of 
the estate, generation after generation, The 
testator's widow predeceased him: 
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Held, (1) that the widow of the testator's prede 
ceased son received under the Will a Hindu widow’ 
estate as understood in Hindu Law; [p. 107, col. 2. 


(2) that the grandsons of the testator received 
vested interests in the estate of the testator. `[р. 107] 
col, 1.] | 

In considering the question of necessity for a 
alienation made by a Hindu widow the actua 
pressure on the estate, the benefit to be conferre 
upon itand the immediate needs of those to b 
maintained from ib should be taken inte ‘account, 
Lp. 108, col. 2.] 


Appeal from a decision of the 
Judge, Patna. 

Мт. Kulwant Sahai, for the Appellants. 

Mr. Panchanan Banerjee, for the Respond- 
ent. 


Distriob 


JUDGMENT. 

Мазок, J.—The facts out of which this 
second appeal arises can best be stated 
by setting out the genealogical table 
showing therelations of the parties con- 
cerned as found by both the lower Courts:—| 


Musamniat Radha, -—Janki Misser,— Musammat Makhno, 


lst wife, 
(died before Will), 


ka A AA An ee ИРУ, 


Rameswar (died_ Musammat Bulan 
before Will) = (died after Will 
. Musammat Dhunmun and before Janki)— 
Misrain (widow) Nirsu Ojha, 
(Defendant No. 1, (Plaintiff) 


Appellant). 
Ganga Prasad i 
(died 1905), 


$ By his Will, dated the 8th December 
1898, Janki Misser, after setting out the 
names of his immediate relations as shown 
in the genealogical table, made the two 
following provisions for the disposition of 
his property after his death:— 


“After -my death Musammat Makhno 
Misrain, my first wife, and Musammat 
Dhunmun Misrain, widow of my son 


Rameswar Misir, shall both of them, or 
any of them who will be then alive, 
jointly remain in possession of my pro- 
porties; they have power, as long as they 
live, to maintain themselves and my 
grandsons whose names have been mentioned 
above from the produce and income of 
my properties. The sgid musammats will 
not have the power of transfer, ets,” 


(Testator) 
died 80-8-99 


Musammat Mahtabo 
(died before Will), 


Mahabir (died 
before Janki and 
after Will). 


2nd wife, 
(died before Janki, 
and after Will). = 


Musammat Sitabo 
(died before Will). 





ү. 
Deolal (died after 
Will and before Janki'. 


Mukhlal (Defendant 
No 2, Appellant’. 


4 children. 


Rameswar Misir, my son, wil obtain 
possession, and if the widow of Hameswar 
Misir dies then my wife will obtain 
possession over all my properties moveable 
and immoveable, and if both the musammais 
die one after another, then in that case 
the sons of my three daughters will become 
permanent Maliks with possession, to the 
extent of one-third each, of all my move- 
able and immoveable properties; that is 
to say, the sons of Musammat Bulan to the 
extent of one-third, the sons of Musammat 
Mahtabo to the extent of one-third and the 
sone of Musammat Sitabo to the extent of one- : 
third. My grandsons whose names have 
been mentioned above, or who may be born! 
afterwards, (will be Maliks) generation after | 


"If my wife dies then the widow of 
i 
| 
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generation. Nobody will have any objection 
to it. "Therefore, I have executed this Will 
so thai іб may be of use when required.” 

On his death Musammat Dunnioon entered 
into possession of the whole of his 
. properties in ascordance with the terms 
of this Will, and previous to the institu- 
tion of the rlaintiff’s suit the following trans- 
fers of the property had been effected :— 

(1) 2nd November 1901, an ijara exe- 
cuted by Musammat Danmoon to  Abalik 
Ram, husband of defendant No. 3, for a 
eurpeshgt of Rs. 1,000. Of this sum 
Rs. £00 went to pay off completely a 
previous mortgage executed by Janki 
himself, the balance of Rs. 200 being 
retained, as the document shows, towards 
the lady’s domestis expenses. This jara 
deed was signed on behalf of the musammat 
per pen of Nirsu Ojha, the present 
plaintiff. 

(2) 27th October 1911, a mortgoge deed 
executed by Musammat- Dunmoon for 
Rs. 500*in favour of one Biku Mian, 
defendant No, 5. This deed recites that 
the declarant was in need of money to 
defray the expenses of a suit bronght by 


Nirsu Ojha the plaintiff, to pay off 
miscellaneous dehts and for her household 
expenses. 

(3) 25th November 1914, a deed of 


sale executed by Musammat Dunmoon and 
Mukhlal, defendant No. 2, conjointly, whereby 


they conveyed certain properties left by 
Janki to one Jamuna Kuer, defendant 
No. 8, fora sum of Rs. 1,825. A three- 


fold necessity for the sale is racited in 
the document: — 
(a) to discharge the then outstanding 
balance of Rs. 1,000 due on the 
tjara of the 2nd November 1901, 
(b) to pay up Rs. 250 principal and 
Rs. 275 interest due on two hand- 
notes executed by Musammat Dun- 
moou per pen of the plaintiff Nirsu 
on the l6th of June 1908,ard the 
3rd January 1£09 respectively, and 
(c) the balance of Rs, 300 of the 
consideration money to defray the 
expenses of a civil and a criminal 
case then pending between Musam- 
mat Danmoon and the plaintiff. 
(4) 10th Dacomber 1914, a mortgage 
executed by Musammat Dunmoon and Mukh- 
lal defendant No. 2, conjointly in favour 
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of one Kailash Misser, defendant No. 4, and 
Biku Mia, defendant No. 5, for Rs. 1,100 
in order to pay off the debt of one Raghu- 
nandan Singh borrowed under bahi khata 
account, but how, when or why, the docu- 
ment does not set out. 

The plaintiff instituted his suit in June 
1915 against Musammat Dunmoon, Mukh- 
lal and the three transferees, defendants 


Nos. 3 to 5, to have it declared on the 
construction of the Will that the four 
documents set out above were null and 


void, and inoperative as against him. He 
offered, however, to repay any sum that 
may be found by the Court to have 
been appropriated to the repayment 
of legal debts due by Janki Missir” 
acd to be still due to the defendants 
Nos. 8 ёо боп the jura or the deed of 
sale, if such repayment was held by the 
Court to be a condition precedent to the 
deeds being set aside. The plaintiff claims 
that his son Ganga Prasad had under the 
Will a vested interest in his own share of 
Janki’s estate and that when Ganga died, 
he, the plaintiff, аз father and heir of his 
son had a like vested interest’ in his son's 
share, 

The suit was contested by all the defend. 
ants on various grounds, but after the 
finding of fasts arrived at by the lower 
Courts, two questions of law first emerge 
for cur consideration: 

(1) Whether Ganga Prasad had a vested 
or merely contingent interest in Janki’s 
estate; and 

(2) Whether Musammat Dunmoon received 
under the Will a mere life estate in the 
sense which the term connotes in English 
Law, or a Hindu widow or woman’s estate 
ав understoodin Hindu Law. 

On the first question both the lower 
Courts bave held that Ganga Prasad re- 
ceived a vested interest under the Will 
and that, therefore, on Ganga’s death his 
father, the plaintiff, sneceeded to that 
interest. We are of opinion that the lower 
Courts were right in so holding. The 2nd 
paragraph of the disposing portion of the 
Will is set out above and clearly creates 
a charge or trust on the life estate for the 
immediate benefit and maintenance of the 
testator’s grandsons named in the earlier 
portion of the Will, one of whom was 
Ganga Prasad, Moreover, in the third 
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aragraph of the Will the testator clearly 
Pets out his intention that on the death 
f both the life-tenants bis thres grand. 
ons should take the remainder in equal 
one-third shares and be Maliks (gener:tion 
ofter generation), ‘The learned Vakil for the 
appellants relies on the words “and if 
both the musimmats died one after another 
then in that oase the sons of his three 
daughters will basome permanent Maliks 
with possession”, and argues that these words 
clearly indicate a merely contingent interest, 
This argument, in my opinion, fails to give 
due weight to the previous provisions for 
the immediate maintenance of these grand- 
sons during the lifetime of the musammats 
and also overlooks the full significance due 
to the words “Maliks with possession” 
in this very passage. Ths whole scope 
and scheme ofthe Will indicate olearly to 
wy mind that the object of the testator 
was to make spesial provision for the 
grandsons, subject to the two life estates, to 
give them a vested interest in his estate, 
which would frnotify into full possession 
on the death of the  life.tenants. Were 
it otherwise, it is diffisult to see how the 
testator’s wish as expressed in paragraph 
3, that the grandsons will be Malika genera- 
tion after generation, could be fulfilled with 
any security. The best test of his inten- 
tions is to be found in the answer to the 
following hypothetical case: Suppose Ganga 
Prasad had lived long enough to marry and 
have children but not long enovgh to survive 
the two life-tenants, could it have been 
the intention of the testator that Ganga 
Prasad's sons should have no share in his 
estate ? This would ba in direst antagonism 
to his expressed wishes that his grandsons 
should be Maliks generation after genera. 
tion ; yet such children of Ganga Prasad 
would have been cut off from inheritance 
ou the corstrustion of the Will contended 
for by the appellants. The learned Vakil 
relies on the fact that this paragraph of 
the Will also provides for unborn grand- 
sons, This, however, would not affect the 
status of each branch or the charaster of 
its interest but only the precise share 
which the grandsons of each branch would 
take, 4. e., the devolution would take effeot 
per stirpes and not per capita. There is 
ample authority in England for the con- 
struction we place ufon the terms of this Will. 
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In the sase of a devise after the death 
of the tenant for life, in trust a 
and "pay and divide" the produce a*hongst 
all the children, to bə paid as and when 
they respectively attained twenty-ons, | and 
in the meantime the interest be applied 
to their maintenance, with a gift over, 
in ease the tenant for life died without 
leaving any child, it was held that! the 
interest of the children vested at [heir 


births. Shrimpton v. Shrimpton (1). |The 
Master of the Rolls in delivering judg- 
ment in that case pointed out that there 
was а clear distinetion between the | gift 
and the time of payment and that | the 


postponement of the payment does not 
postpone the vesting. The provision | for 
maintenance till the tima for payment was 
also considered an important fastor in| the 
construstion of the Will. In Leadbeater v. 
Oross (2) Lush, J., in pronouncing the judg- 
ment of the Court in a similar case pointed 
out that the terms of the Will, if literally 
construed, make a happening of the event, 
namely, the survivorship of tha tenkuts 
for life, a condition precedent ёо | the 
gift, but the Court was to look not| at 
the form but at the substance of | the 
devise in order to find the intentiong of 
the testator and to carry out .those | in- 
tentions, unless there із. symathing in | the 
language which obligas the Court to hold 
that that intention exnnot ba carried |into 
effest. "Variations of expression," said the 
learned Judge, “are not to be ragarded 
as substantial distinctions and where | the 
lutention of the Will is plain and no rigid - 
rule of law prevents effast baing given to 
it, our duty is so to con3traa it аз to 
carry out their intent." . 

Again in In re Betty Smith's Trusts | (3), 


where there was a gift of peraonalty | by 
Will, after tha death of J. (to whom an 
annuity was given ous of the fani),| to 


Е. during her natural life, but in sase! of 
the death of E. dar.ng the lifetime of J, 
then to M. for life, and after tha decease 
of both E. and М, tben over, it | was 
held that there was suffisient indication of 
the testator’s intention to give a life estate 
to M. after the death of E., although F| did 

(1) (1882) 31 Beav, 425; 54H. d. 1203; 11 W. R. 61; 
135 R. B. 502, | 

(2; (1876) 2 Q. В. D, 18; 46 L.J. Q. B. 31; D L. 
T. 803; 25 W. R. 96. 

(8) (1865) 1 Eq. 79.° 
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not die in the lifetime of J. [see also 
Bainbridge v. Oream (4)]. The provisions 
of the Indian Succession Act, sections 106 
and 107, in my opinion, in no wise affect 
the rules of construction as laid down in 
the above cases and taking the Will as a 
whole I have no hesitation in holding that 
Ganga Prasad received a vested interest 
and that the plaintiff as hia father has 
inherited that interest. The learned Dis- 
triot Judge was, therefore, perfectly correct 
in holding that “the interest of the grand- 
sons vested on the death of the testator, 
though the enjoyment was postponed until 
the intervening life-estates terminated.” 
“On the 2nd question the first Court 
apparently held that Musammat Dunmoon 
received under the Will what is ordinarily 
known as a Hindu ' woman's estate and 
that Court, therefore, entered into the 
question of legal necessity for the execu- 
tion of the impeached documents. The 
lower „Appellate Court, bowever, was of 
opinion that Musammat Dunmoon did not 
take the estate of a Hindu widow but a 
mere life-estate with no power of alienation 
at all. 

The learned District Judge, therefore, 
held that her alienatiors would be limited 
to her own life. The question to my mind, 
however, seems to be concluded by the 
Full Bench decision in Ram Bahadur v. 
Jagernath Prasad (5). The Will in that 
case provided that after the testator’s death 
certain of his properties “will remain in 
the possession of his wife during her life- 
time, she having no power to transfer them” 
and that after paying the Government 
revenue, eto., she would “bring the re- 
mainder to her own necessary expenses.” 
There was a farther bequest in precisely 
the same terms in favour of his deceased 
brother’s daughter after the death of his 
wife. After an exhaustive review of all 
the authorities, the Fall Bench held that 
the .estate devised to the niece was an 
estate such as women only acquired by 
inheritance under Hindu Law, which she 
held in a completely representative character 
but was unable to alienate except jn oase 
of legal necessity. The Court further 
observed that the words “without the power 

(4) (1862) 51 Е, R. 655; 16 Beav. 26; 96 R. В. 14. 


(8) 45 Ind, Cas. 749; 8 P.L. J. 1:9; 4 P.L. W. 
377; (1918) Pat. 181 (1, By, 
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of alienation” are not more indicative of 
an estate for life in the English sense than 
of a widow’s or woman’s estate. 

I oan find nothing in the terms of the 
present Will to distinguish it from the Will 
in that case, and I must, therefore, hold that 
Musammat Dunmoon received an ordinary 
Hindu widow’s estate under the Will of 
Janki. i 

This being so, it becomes necessary to 
consider which, if any, of the impugned debts 
were incurred for legal necessity, The 
learned Sabordinate Judge held that the 
Rs. #00 borrowed on the zjara of the 2nd 
November 1561, in order to pay off an 
earlier mortgage executed by  Janki him- 
self, was for legal necessity, and I apprehend 
that there can be no two questions of the 
accuracy of this finding. The only other 
item he allowed was that of Rs, 525 taken 
out of the consideration money for the deed 
of sale of the 25th of November 1914 in 
order to pay up the two hand notes referred 
to above. His only reason for allowing this 
item apparently was that the plaintiff looked 
after the affairs of Musammat Danmoon after 
Janki’s death and this sum was borrowed 
at his instance. The learned District Judge, 
although he held that no question of legal 
necessity arose, seems to have considered 
some of the items on the cross-appeal by the 
present plaintiff on this point. Нә rightly 
held that the sum of Ra, £00 was plainly 
borrowed for the benefit of the estate. He 
seems to have disallowed the Rs. 525 borrowed 
on the hand notes on the ground that the 
hand notes show that the debts were incurred 
for family expenses. Не also disallowed all 
debts incurred on account of law cases because 
there was no proof that the oases related to 
the estates of the testator, Another item of 
Es. 200 does not appear to have been 
considered. 

We felt pressed by the arguments of Mr. 
Kulwant Sahay that tbe learned District 
Judge had not considered these items from 
the appellants’ point of view, inasmuch 
as he had already found that Musammat 
Dunmoon did not take a Hindu woman's 
estate and so no question of legal necessity 
arose. Rather than remand the case on tnis 
one amall question of mixed law and fastand 
put the parties 10 unnecessary expense and 
the lower Court to tke trouble of refreshing 
its memory on the whole case, we decided to 
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enter into the evidence ourselves and terminate 
the litigation here. 

We have heard all the relative evidence on 
this point read out to us by the learned Vakil 
for the appellants, and it is quite unnecessary 
to enter into details of that evidence. The 
musammat herself, in speaking of the various 
necessities arising for each of these loans, is 
contradicted by her own declarations in the 
documents. She endeavours to establish necessi- 
ties which the documents are silent about. As 
to the hand notes she does not remember for 
what purpose she borrowed this money. The 
witness Raghunandan Singh, to pay whose 
debt the mortgage of the 1Uth Desember 
1914 was ostensibly executed, has also failed 
the defendants absolutely on this point; he 
is unable to give any information on which 
the Court could possibly gather that his 
debt had been contracted for legal necessity so 
as to enable the mortgagees, defendants Nos. 4 
and 5, to bind the property. 


The defendant No.5 Biku Mian, who is 
interested in the documents of 27th October 
1911 and 10th December 1914, has also been 
unable to carry the case of legal necessity 
any further, He admits he cannot say for 
what purposes Raghunandan’s debt was con- 
tracted by the musammat, but some one called 
Bachu and Raghunandan himself said there 
was no objection. From Raghunandan’s 
point of view there certainly would be no 
objection. With regard to the Rs, 500 on the 
earlier mortgage he does not know for which 
case the money was borrowed and did not 
see any papers relating to the case: nor did he 
make any enquiries about the expenses of 
the family. д 


Mr, Kulwant Sahay has particularly 
preased us to allow the Rs. 525 borrowed 
on the two hand notes, Rs. 250 as principal 
and Rs. 275 as interest, which sum was 
paid off by part of the proceeds of the deed 
of sale of 25th November 1914 in favour 
of defendant No. 3’s servant. Heman 
Ram is much too vague and in no wise 
helps one to arrive at a decision in favour of 
the defendants. He has no persoral knowledge 
of the hand notes having been in fact paid up; 
moreover, he made no enquiries about the 
character of the musammat’s interest in the 
estate and did not know there was a Will 
under which she held the property, No 
account books are ргойбвей, 
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There remains one item of Rs. 200, | 
balance of the money borrowed on the jara 
of 2nd November 1901 (after paying Rs. 800 
towards a previous debt incurred by Janki 
Misser himself) which remained in the hands 
of the musammat. With regard to this su 
of Rs. 200 we think we would be justified in 
passing it as borrowed for legal necessity. 
In the deed the resital with regard to this 
sum shows that it was retained for domes 
On the evidence quite apart fro 


expenses, 
the recital in the document itself there ү 
plenty of material for us to conclude that 
the lady was аё thattime in need of aa 
for various necessary purposes and that thi 

sum of Rs. 200 which was borrowed on thi 

document was not too large a sum to meat 
the necessities which she was then labouring 
under. It is fair to presume that her husband 
who left а considerable debt to pay did a 
leave any cash funds with her, and, there- 
fore, while she had to pay the debt, she mupt 
also have had to continue to maintain herself 
and to maintain her grandsons according to 
her father in-law’s behest as directed in the 
Will. 

In order to do so she had at best an income 
of Rs. 600 a year from the family property, 
an income which would only be paid to hér 
in small instalments according as the rents 
were realised from the tenants. She must 
have also had the expenses of various cerg. 
monies to meet at the time, and with these 
young children dependent on her, we are of 
opinion that she was perfestly justified in 
borrowivg suffisient money to maintain aid 
support and, if necessary, educate them. e, 
therefore, have no hesitation in passing the 
gum of Rs, 200 as money borrowed for good 
legal necessity. 

The Privy Council have laid down the 
general principle that the actual pressure in 
the estate, the benefit to be conferred upon jit 
and the immediate necessity of those to be 
maintained from it are the things to be 
considered. On this principle we pass this 
sum of Rs. 200. We, therefore, direct | 
variation of the decree given by the learned 
District Judge that, on the plaintiff depositing 
in Court the sum of Rs. 1,000 on or before 
the lst of March, the documents he impeaches 
willbe set aside in the terms of his first 
prayer. In default of payment by the lst of 
March the plaintiff’s suit in respect of the 
tjara deed of 2nd November 1901 will bs 
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dismissed and the property left by Janki 
Miser will stand charged in favour of 
defendant No. 3 for the payment of Rs, 1,000 
a8 originally secured by that document. 

To avoid further litigation we direst that 
ths defendaut No. 3 shall be entitled to 
withdraw this sum, inasmuch as it was from 
the proceeds of the deed of sale of the 25th 
November 1914 in ber favour that the balance 
of Rs. 1,000 then due on the Zia deed was 
liquidated. 

The appeal of the defendants subject to 
this modification is dismissed, but having 
regard to all the circumstances we make 
no order as to costs in this Court. 

With regard to the cross-appeal Мо. 
1146, it has been pointed out to us that 
the learned District Judge has in his 
judgment held that on the death of Janki 
Mi&ser, Ganga Prasad took a vested in- 
terest in 1-3rd share of his grandfather'a 
estate. It is urged that this is incorrect 
inasmuch as at that time the only other 
grandson living was Mukhlal; and if this 
is so, Ganga took a half share. instead 
of в l.8rd share. This question, however, 
was really not before the Courts in this 
litigation and we desire to make it quite 
clear that the share which Ganga Prasad 
took is left open for future determina. 
tion, if necessary. 

ATKINSON; J.—L оопопг. 

B Decree modified. 


ALLAHABAD HIGH COURT. 
SECOND Отуп, Appeat No. 1657 o 1917, 
: October 30, 1918. 

Present;— Mr. Justice Piggott and 
Mr. Justice Walsh. 
SUNDAR BAI—PLAINTIFF—À PPELLANT 

versus 

BASDEO SINGH AND orRERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, О. 
XXXIL т. ló—Specific Relief Act (I of 1817), s. 42 
—Plaintiff becoming of unsound mind during pro- 
gress of suit-—Nemt friend, failure to appoint—guit 
to set aside decree, maintainability of. 

The duty of appointing a guardian or next friend 
to look after the interests of a litigant afflicted 
with the legal disability of unsoundnoss of mind 

e 
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is laid upon the Court in two sets of ciroum. 
stances only. If a person has been &djudged to 
be of unsound mind by order of a competeut 
Oourt, then no suit can be brought by or against 
such a person unless subject to the provisions of 
Order XXXII of the-Coda of Civil Procedure; 
further, if during the course of a litigation the 
Court finds on enquiry that anyone of the parties 
before it is, by reason of unsoundness of mind 
or mental infirmity, incapable of protecting hig 
own interests, the Court is bound to take action 
under the aforesaid Order. (p.112, col. 1.] 

A suit, by а person against whom a decree has 
been passed or an order made at a time when 
such person was suffering under the legal dis. 
ability of unsonndness, of mind to set aside the 
decree or order is maintainable and is not barred 
either by section 47 of the Civil Procedure Code 
Or by section 42 of the Specific Relief Act. At 
the same time a person who has once been law- 
fully a party to a suit and who at the date of 
the institution of that suit was not afflicted with 
азу legal disability, is not necessarily entitled to 
have the deoree or order of the Court disturbed, 
merely upona finding that the legal disability of 
unsoundness of mind had supervened before that 
decree or order was passed. The matter must 
depend upon the facts of the case and the equities 
arising therefrom. [ p. 112, cola. 1 & 2,] 

Plaintiff instituted a guit to obtain cancel- 
lation of an instrument, and during the trial 
of the suit the Conrt upon an application 
made on behalf of the plaintiff permitted 
the suit to be withdrawn subject to the payment 
of the defendants’ costs. In execution of their 
order for costs the defendants attached the plaint- 
ifs property, whereupon a suit was brought on 
the latter's behalf for a declaration that the decree 
or order granting costs was, ав againat the plaint- 
iff, а nullity, inasmuch as the plaintiff was of un. 
sound mind at the time when the decree was made 
and the provisions of Order ХХХІІ, rule 16, of the 
Civil Procedure Code had not been complied with: 

Held, that the matter not having been brought 
to the notice of the Court before the passing of 
the decree, the provisions of rule 16 of Order XXXII 
were not applicable to the case and the decree 
was not liable to be set aside. [p. 112, col, 1.] 


Second appeal from a decree of the 
District Judge, Benares. 

Mr. Kailas Nath Katju, for the Appel- 
lant, 

Mr, Peary Lal Banerji, for the Respond- 


ents. 
JUDGMENT, 


Piecoit, J.— This is asecond appeal by 
a plaintiff whose suit has failed in both 
the Courts below. The object of that suit 
was to obtain a declaration that a certain 
deoree or order passed on the 13th of October 
1909, in another suit instituted by this 
same plaintiff, is void and ineffectual against 
her, togethér with such subsidiary relief 
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in the way of preventing the decree-holders 
from executing the said decree as the Court 
might think necessary and suitable. The 
Courts below have dismissed the suit, in 
part upona finding of fact as to the sound: 
ness of the plaintiff's mind on the date on 
which that suit was instituted, and in part 
also on the view that itis barred either by 
section 47 of the Code of Civil Procedure, 
or by section 42 of the Specific Relief 
Ast, or both. When the appeal first came 
before this same Bench in the month of 
Juue last, we were of opinion that the 


. finding of faob on which the Courts below 


had proceeded was insufficient, because 
it was necessary for us to know what 
was the state of the plaintiffs mind on 
the date on which the decree complained 
of was passed, that is to say, on the 13th 
of October 1909. We also felt considerable 
doubt whether we cotld agree with the 
view of the law upon which the Courts 
below had beld this suit not to be main- 
tainable at all. We accordingly remitted 
an'issue to which a certain finding has 
been returned. The question of the effest 
of that firding bas been debated before us 
and must be disposed of at once. 

The defendants-respondents have taken 
objection to this finding, substantially on the 
ground that it is expressed in doubtful langu- 
age and should not be treated as a definite or 
satisfactory determination of the issue re- 
mitted by this Court. Now the learned 
Distriot Judge had before him evidence on 
which it was undoubtedly open to him, as 
a matter of law, to come to a finding that 


: Musammat Sundar Bai was of unsound mind 


or by reason of unsoundness of mind or 
mental ‘infirmity incapable of protecting 
her own interests on the 13th of Ostober 
1909. He found the question a very difficult 
one to determine and it is not surprising 
that he should have done so. The limits 
which separate infirmity of mind, or eccentri- 
city, from such mental incapacity as ig 
referred to in rule 15 of Order XXXII of 
the Code of Civil Procedure are necessarily 
narrow, and it must often be diffioult for 
the Court charged with the responsibility 
of coming to a conclusion of fact проп such 
a point to arrive at such conclusion with 
certainty, In the present Gase, moreover, 
the position was further gomplicated by the 
fact that another learned Judge, the 
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predecessor-in-offise of the Judge by sid 
the remand finding was returned, had copd 
{о the conclusion that this plaintiff wa 
of sound mind and legally capable o 
looking after her own interests on the date 
on whish the suit which resulted in the 
order complained of was instituted. Under 
the circumstances it cannot fairly be objeoted 
to the learned Judge of the Court below that 
he has frankly admitted that he found 
considerable diffisulty in arriving ata oon- 
clusion. We think, however, that he has 
returned a lear finding to the issue 
remitted by this Court, that this isin sub. 


bound to accept it as such. As regards the 
questions of law discussed in the judgment 
under appeal, it seems to us that they can be 
briefly disposed of. There ig certainly nothing 
in section 47 of the Code of Civil Procedure 
which bars a suit like the present. To hold 
the contrary would be to make it impossible 
for a person against whom а decreeehad 
been passed during his minority, without 
his ever having been properly represented 
in the litigation, to obtain any relief against 
the -said decree. In fact such a suit as 
that whioh was finally decreed by their 
Lordships of the Privy Council in Partab 
Singh v. Bhabuti Singh (1) would not be 
maintainable at all, if the principles upon 
which the lower Appellate Court has pro- 
ceeded in deciding the first appeal in this oase, 
were correct. The same decision is authority 
also for the proposition that section 42 of 
the Specific Relief Act cannot be applied so 
as to bar this suit in the manner in which 
it bas been used by the Courts below. 

In view of the decision which T have come 
to, however, Ido not think it necessary to 
discuss the questions of law above referred 
to at any length. In my opinion the present 
suit was maintainable and sould not be 
dismissed as it was in liming upon the 
grounds taken by the Courts below. But 
it is one thing to say that a suit is main. 
tainable and another thing to lay down 
precisely what facts the plaintiff must 
be held bound to prove in order to obtain 
a decree, In the present case, I think 
the plaintiff was not entitled to a decree 


of the nature sought and ‘the order com. 

(1) 21 Ind. Gas. 288; 35 A 487: 17 C. W. N. 1165. 
(1913) M. W. N. 785: 14 M. L. T. 299; 26 M. L. J. 492 
11 A L. J. 901516 0. C 247; 18 C. L J. 881; 15 Bom. 
L. R. 1001; 40 I. A. 182 (P. C.). - 
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plained of, passed on the 13th of Ostobar 
1909, gis one which it was within the 
jurisdiction of the Cours to pass at that time; 
it seems to mea proper order for the Court 
to have passed and one which this plaintiff 
is not entitled to have set aside. It must 
be remembered that we ara bound to hold, 
on the findings arrived at by the Court of 
first appeal, that the plaintiff was of sound 
mind and capable of protecting her own 
interests when she instituted Suit No. 70 of 
1909 which resulted in the order now 
complained of. The object of that suit was 
to set aside a certain sale-deed which this 
plaintiff had executed on the (6th of Marah 
1909. Somewhere between the date of the 
institution of the snit and the order of the 
13th of October 1909, the plaintiff besame 
afflioted with the legal disability of uu- 
soundness of mind, She- had been examin- 
ed by the Court on the 20d of Ostober 
1909, and it is clear that nothing which 
took place during her examination had 
in any way excited the suspicion of the 
Court, or suggested to any per-on the plea 
that the plaintiff had now become of unsound 
mind and incapable of prosecuting her own 
suit, Nor was avy representation to this 
effect made to the Court at any time before 
it delivered its final decision in the case. 
“The nature of that decision requires to be 
oarefully considered. It proceeded upon в 
petition presented to the Court by the 
plaintiff's legal adviser. That petition was 
presented under Order KALII, rule 1 of the 
Code of Civil Procedure. It was represented 
that the suit as brought must fail by 
reason of some formal defect and that 
the plaintiff ought, under the circumstances, 
to be allowed to withdraw from the suit 
with liberty to institute a fresh suit here- 
after. Such au application ean inthe discretion 
of the Coart be granted on such terms as if 
thinks fit. We must take it to be common 
ground now that the application was rightly 
made, that isto say, that the suit as instituat- 
ed and then pending before the Court 
was bound to fail by reason of some 
formal defect. If the Court had gone on 
to dispose of the suit, apart from this 
application for leave to withdraw, it would 
have dismissed the same. It follows that 
the defect in consequence of which the 
suit was bound to fail was one inherent 
in the frame of the suit itself, and, there- 
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fore, one for which the plaintiff had 
made herself responsible at а tim> when 
she was not incapable of protesting her 
own interests by reason of unsonndnes: of 
mind or of mental infirmity. The Court 
decided that permission to withdraw from 
the suit with liberty to institute a fresh 
suit ought to be granted, subjast to pay- 
ment to the defendants of all costs incurred 
by them up to date. It so happened, and this 
is the real origin of the present litigation, 
that the bill of costs for the defendants 
was а heavy one. We must, however, take 
it as established that the costs therein 
specified were costs whioh had actual- 
ly been incurred. It bas never been any 
part of the plaintiff's case in the suit 
now before us that a fraud was practised 
upon the Court in the month cf October 
1909, by the defendants certifying payment 
of Pleader’s fees which had not in fact 
been paid. The order of the Court, there- 
fore, requiring the plaintiff to make good 
these costs was a reasonable ore on the 
face of it. It was the only fair alternative 


-to a decree dismissing the suit, and the 


order was passed on the application of the 
plaintiff's legal adviser. 

What has really been sontended before 
us on behalf of the appellant is that upon 
the finding that the said appellant, as 
plaintiff in Suit No. 70 of 109, was suffer. 
ing from the legal disability of unsound- 
ness of mind on the date on which the 
order complained of was passed, taken in 
connection with the admitted faot that 
she was not represented by a next friend 
and that no guardian ad litem had been 
appointed for her on that date, the plaintiff 
isof necessity entitled to в decree in her 
In effect the contention is that 
the decree so passed is, as it stands, a 
nullity in law, and thatthe Courts have no 
option, on becomirg aware of the facts above 
set forth, butto declare it to be such. This 
contention is supported by reference to 
rulings in which the abcve principles have 
been affirmed in the case of decrees 
passed to the prejudice of minors who 
were not properly represented іп the 
litigation in question. The position of 
а person of unsound mind is not quite 
the same as that of a minor. To begin 
with, minority is ngt a disability with 
which a litigant can become affected during 
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the progress of a suit. Consequently in 
the- case of a minor the pariioular position 
with which we have to deal in the present 
ease could not possibly arise. In the next 
place, regard being had to the provisions 
of Order XXXII, rule 15 of the Code of 
Civil Procedure, it is clear that the duty 
of appointing a guardian or next friend 
to look after the interests of a litigant 
afflicted with the legal disability of unsound- 
ness of mind is laid upon the Court in 
two sets of ciroumstanees ooly. If а person 
has been adjudged to be of unsound mind 
by order of a competent Court, then no 
suit can be brought by or against such 
a person unless subject to the provisions 
of Order XXXIÍ of the Code of Civil 
Procedure; further, if during the couraa 
of a litigation the Court finds on enquiry 
that any one of the parties bafore it is, by 
reason of unsoundness of mind or mental 
infirmity, incapable of protecing his own 
interests, the Court is bound to take action 
under the aforesaid Order. Neither of 
these contingencies arose in the suit of 
1909, The fact of the plaintiff's unsound- 
ness of mind was never represented to 
the Court by any of the persons concerned, 
was never pleaded and was never made 
a matter of enquiry by that Court. It 
cannot be said, therefore, that the Court at 
the time when it passed the order of Ooto- 
ber the 13th, 1909, infringed the provisions 
of Order XXXII, rule 15 of the Code of 
Civil Procedure, or exercised any juris- 
diction not.vested in it by law. 

To sum up, therefore, my opinion is 
that, while a suit of this nature, by a person 
against whom a decree had been passed 
or an order made at a time when such 
person was suffering under the legal dis- 
ability of unsoundness of mind, is maintain- 
able and cannot be defeated on the grounds 
which have been relied upon by the Courts 
below; at the same time a person who has 
once been lawfully a party to a litigation, 
as for instance the present plaintiff, who 
on the date of her institution of the suit 
was not afflicted with any legal disability, 
is not necessarily entitled to have the 
final deoree or order of the Court disturbed, 
merely upon а finding that the legal dis- 
ability of unsoundness of mind had super- 
vened before that order was passed. The 
question of the plaintiff's right to a deoree 


INDIAN OASES, 


[1919 


in a suit like the present must dépend 
upon the facts of the case and the gquities 
arising therefrom. I think, therefore, | that 
the Courts below were right in dismissing 
the suit, though not upon the groundB on 
which they proceeded. Under the ciroum- 
stances the. plaintiff had some valid grounds 
for instituting the present appeal, аз! the 
defendants in the Courts below had |suc- 
eseded upon contentions which were, in my 
opinion, not.adequate. It is, therefore, reason- 
able that wa should leave the parties to bear 
thair own возів of this appeal. I would, 
however, dismiss the said appeal for! the 
reasons which I have given. 

Wats, J.—Iagree. The cireumstareds of 
this case are exceptional and have given 
rise tc considerable difficulty. 

I do not agree with the view “| the 
lower Courts that section 42 of the Spesific 
Relief Act is a defence to this suit. Sedtion 
42 deals only with declaratory suits.| Its 
object clearly is to prevent multiplicity of 
suits and undue haste on the part of a 
litigant who rushes into Court for spme 
fancy grievance. Where, asin thia case, a 
declaration is asked for as a necessary 
preliminary to the real relief,—which (төв 
in this case exemption from liability under 
a decree, which із a roundabout way| of 
asking for the decree to be set aside,—-the 
section in my judgment does not apply, 

The decision to which we have dme, 
in my opinion, does substantial justice in 
the peculiar circumstances of this case! It 
must not be treated as laying down hor 
prineiple for the decision of cases in which 
а party becomes insane pendente lite, and 
a decree is passed against him inspite | of 
such disability, or without notice of this 
disability having been given to the Court, 

By тне Covrt.—The appeal is dismissed, 
the part:es to bear their own costs, 

8 Appeal dismisse 
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PUNJAB CHIEF COURT. 
Misgettannovs Frest CIVIL APPEAL No. 1296 
oF 1918, 
February 5, 1919, 
Present :—Mr. Justice Scott-Smith. 
SHANTI PARSHAD AND ANOTHER 
— APPELLANTS 
versus 
Musammat DHAN DEVI AND ANOTBER 
— RESPONDEAT, 

Hindu Law ~ Adoption— Adoption of second son 

during lifetime of first adopted son, validity of. 

nder Hindu law the adoption of a second son 
during the lifetime of the first adopted son is in- 
valid. [p. 118, col. 2.] 

An agreement between the adoptive father or 
mother and the natural father or mother of the 
adopted boy by which the latter’s rights are to 
take effect after the adoptive mother’s death is per- 
fectly valid [p 114, col. 2] 

Where, therefore, a deed of adoption reserved to 
the wife of the adoptive father a right to his 
property during her lifetime: 

Held, that the condition was binding on the 
adopted воп. [p, 114, col. 2.] 

Miscellaneous first appeal from the order 
of the District Judge, Ludhiana, dated the 
27th February 1918, rejecting the applica- 
tion of Shanti Parshad for Letters of Ad. 
ministration. 

Bakhshi Tek  Ohand and Lala Mehr 
Ohand Mahajan, for the Appellants, 

Dr. бока! Chand Narang and Diwan Mahesh 
Das, for the Respondents. 


JUDGMENT.—This order will dispose 
of the four connected Civil Appeals Nos. 1293, 
1297, 1300 and 1301 of 1918. The facts 
are fully given in the order of the learned 
District Judge and are briefly as follows: 
Tilok Chand, husband of Musammat Dhan 
Davi, respondent in all the appeals, died 
on the 22nd of August 1916. On the 14th 
of July 1917  Musammat Dhan Devi 
applied for the grant of a certificate in 
regard to his debts under Act VIL of 
1889. On the same day Hira Lal, appel- 
lant in Civil Appeals Nos. 1300 and 1301, 
. through his next friend Lajpat Rai, applied 
for grant of Letters of Administration to 
the estate of Tilok Ohand under seotion 
64 of Aot V of 1881, on the ground that 
he had been adopted by the deceased on 
the 15th of August 1916. Whilst the 
enquiry into these two applications was 
pending,a third application was made by 
Shanti Parshad, through Mehr Chand hig 
uncle, appellant in Civil Appeals Nog. 1296 
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and 1297o0f 1918, for grant of Letters of 
Administration to the same estate on the 
ground that he had been adopted by the 
deceased on the 25th of June 1915. Laj- 
pat Rai, who is father both of Hira Lal 
and Shanti Parshad, eventually admitted 
the adoption of Shanti Parshad by Tilok 
Chand but said that the Jatter had cancelled 
the adoption. Musammat Dhan Devi also 
admitted the adoption of Shanti Parshad 
but claimed that his rights were postponed 
during her lifetime. Evidence was recorded 
in the application of Hira Lal and subse- 
quently a statement was made on Shanti 
Parshad’s behalf that he accepted that 
evidence, The learned District Judge held 
that Shanti Parshad was duly adopted on 
the 25th June 1915 subject, however, to 
the condition that Musammat Dhan Devi 
should enjoy Tilok Chand’s property during 
her lifetime. He further held that Bira 
Lal’s adoption was- only a paper one and 
had no effect in view of the previous 
adoption of Shanti Parshad which Tilok 
Chand had no power to cancel, and did 
not in fast cancel. Не, therefore, granted 
Musammat Dhan Devi’s application for a 
certificate and dismissed the applications 
of Shanti Parshad and Hira Lal for grant 
of Letters of Administration. 

Hira Lal and Shanti Parshad have filed 
two appeals each, one against the order 
granting Musummat Dhan Devi а certificate 
and the other against the order dismissing 
the applications for grant of Letters of 
Administration. In the first place it is 
quite clear that Shanti Parsbad was adopted 
by Tilok Chand. Ihave read the evidence 
which proves this fact beyond all doubt, 
Not only was Shanti Parshad adopted but 
Tilok Chand subsequently sent him to 
school and paid his school fees and thus 
treated him as his son. Moreover, the 
factum of adoption has been admitted both 
by Lajpat Rei and by Musammat Dhan 
Devi. This being so Hira Lal has no locus 
standi whatsoever, for under Hindu Law 
the adoption of a second son during the 
lifetime of the first adopted son is invalid 
[see Tek Ohand v. Musammat Gopal Devi (1)]. 

It remains to consider whether Shanti 
Parshad’s rights are postponed during the 
lifetime of Musammat Dhan Devi. Now 
` (1) 13 Ind. Cas. 482; 46 Р, Б. 1912; 127 Р.І, Б’ 
1912; 180 P. W. &.1912. 
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it ia clearly proved by the evidence of the 
scribe and other witnesses that a deed of 
adoption was executed. This deed has 
not been produced but the scribe produced 
a copy of the entry in his register which 
gives the contents of the deed. Bakhshi 
Tek Chand on bebalf of Shanti Parshad 
objects to the production of this secondary 
evidence. Firstly, he says that Musammat 
Dhan Devi probably has the original deed 
which she is witbholding. Now it is clear 
that Lajpat Rai gave Shanti Parshad to 
be adopted by Tilok Chand and the pro- 
bability is that any deed that was written 
was kept by him on behalf of his son. 
He produced the second deed of adoption 
in favour of Hira Lal, and I think there 
ean be no doubt shat he had the first 
deed also and that he is withholding it. 
In my opinion, therefore, Musammat Dban 
Devi was quite entitled to produce secondary 
evidenos of ihe deed, The second objection 
taken in regard to this deed is that as 
it is an instrument which reserves a life- 
estate to the wife of the adopter in im- 
moveable property, it required registration. 
Pirsab Kasimsab Itagt v. Gurappa Basappa 
Kadigi (2) is the authority quoted in support 
of this proposition. The question is & 
somewhat difficult one but I do not think 
it is necessary to decide it in the present 
case. No objestion appears to have been 
taken in the lower Court to the production 
of the copy of the entry in the petition- 
writers register and when Shanti Parshad’s 
case was taken up, the statement was made 
on his behalf thathe accepted the evidence 
already given in the case of Hira Lal. 
This statement was made without any re- 
servation as to the document in question 
and, therefore, I do not think it is open 
to his Counsel to raise the objection in the 
"Court of Appeal, 

Now this dosument clearly shows that 
a right to the property of the adoptive 
father was reserved to Musammat Dhan 
Devi during her lifetime. Bakhshi Tek 
Chand, however, argues that sucha condi- 
tion is inyalid according to Hindu Law. 
Mr. Rama Krishna in his Hindu Law, 
Chapter "VII, has examined various 
authorities dealing with this matter, and 
points out at page 199 of Volume I that 

e " 
(2) 24 Ind. Cas. 716; 88 B. 227; 16 Bom, L. В. 111, 
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all High Courts presumably seem to uphold 
the agreement between the adoptive fajher 
or mother and the natural father or mother 
of the adopted boy by which the latter’s 
rights are to take effeot after the adoptive 
mother’s death. It is unnecessary in | 
present case to refer to the authorities in 
detail, for this seems to beclearly the law 
as at present interpreted. Bakhshi Tek 
Chand, however, urges that there is no 
evidence that Lajpat Rai agreed to this 
condition. There is certainly no direct 
evidence to the effect that he did agree, but the 
deed was written at the time of the adoption 
and Lajpat Rai was present and gave the boy 
to be adopted by Tilok Chand. Under these 
circumstances there can be no doubt that 
he was perfectly aware of the condition 
in question and agreed to it impliedly if 
not explicitly. J, therefore, hold that ihe 
eondition is binding upon Shanti Parshad. 
I agree with Counsel for Musammat Dhi n 
Devi that the whole of this litigation | is 
due to Lajpat Hai who wants to get pos- 
session at once of the whole of Tilok Chand’s 
property. I have no doubt that the second 
adoption, Ze, that of Hira Lal, was én- 
gineered by him because he ‘wanted {to 
avoid the condition attached to the Bd er. 
adoption of Shanti Parshad, which he knew 
would prevent him getting possession | of 
the property. 

It is finally contended by Bakhshi Jek 
Chand that a certificate should not have 
been granted to Musammat Dhan Devi 
without security being taken from her. 
1 have already passed an order refusing 
to recall the certificate until security |be 
given and there is no need to consider the 
question again. 

I dismiss all four appeals and I direct 
that Lajpat Rai shall pay Musammat Dban 
Devi's costs in Civil Appeals Nos. 1300 
and 1301 and Mehr Chand shall pay them 
in Civil Appeals Nos. 1296 and 1297 |ої 
1918. Hach of them will pay half 
Counsel’s fees. 


Appeals dismissed, 
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KASHI PRASAD 0, UNION BANK OF INDIA, LD., DELHI, 


ALLAHABAD HIGH COURT. 
Execution Seconp АрркАһ No. 1403 
` or 1917. 
February 18, 1919. 
Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 
Киа" Misra KASHI PRASAD—Decarere 
PUROHASER—APPELLANT 
versus 
` UNION BANK or INDIA, Lo., DELHI, 
TaroucH Babu BISHESHAR NATH 
AND ANOTHER—JUDGMENT- DEBTOR 
AND DECBEE-BOLDER — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47—Com- 
panies Act (VII of 1913), s. 171, scope of—Decree ob- 
tained against company in liquidation—Transfer of 
decree—Application by transferee for substitution— 
Forum, proper—Leave of winding-up Court, whether 
necessary. 

An application by a transferee of a decree, ob- 
tained against a company which has since gone 
into liquidation, for substitution of his name as 

‚ decree-holder, under section 47 (3) of the Civil Pro- 
cedure Code, must, inspite of the provisions of 
section 172 of the Companies Act, be made to the 
execution Court and not to the winding-up Court. 
[р. 115, ool. 2.] 

Leave under section 171 of the Companies Act 
to bring a suit means leave by the winding-up 
Court and when once given, must be taken to 
cover all subsidiary legal proceedings necessarily 
arising out of the suit, [p. 116, col. 1.] 


Execution second appeal from the decision 
of the District Judge, Bareilly, dated the 
31st July 1917. 

Mr. U. S. Bajpat, for the Appellant. 

Mr. Gulzari Lal, for the Respondents. 


JUDGMENT.—Tbis is an application, 
dated the 24th of April 1917, by an alleged 
transferee of a .deoree, to have his name 
substituted as deeree-holder of the decree 
which was dated the 3rd of December 1915, 
The application was made to the execution 
Court in which the decree had been obtain- 
ed and was obviously based upon seotion 
47, sub section (3), of the Code of Civil 
Procedure asking that Court to determine 
whether the applicant was, or was not, 
the representative of the decree-holder. Of 
course the applicant could not execute the 
deoree without getting his name upon the 
record in that capacity, and to that extent 
the application was a perfectly proper 
one. The judgment-debtor was а company in 
liquidation. The liquidation was voluntary 
and was going on while the suit was pending. 
Subsequently, however, to the decree somehow 


or another a petition was presented to the 
winding.up Court, which is in another 
province, and an official liquidator was 
appointed on the 10th of April 1917. It 
looks as though an order for the ocompul. 
Bory winding-up of the company had been 
made. That being. so, section 171 was 
brought into operation; in other words, 
no Suit or other legal proceeding oould be 
proceeded wiih or commenced against the 
company except by the leave of the wind- 
ing-up Court and on such terms as such 
winding-up Court should direst. 

In spite of that section we think the 
application was well-founded. The appli. 
cant is only an alleged creditor. Не is 
not the original party to the suit. He was 
not, at the time of the application, on the 
record. His capacity as decree-holder by 
transfer might be disputed by the liquidator 
in the liquidation and if the applicant had 
applied to the winding-up Court to admit 
his debt in his capacity of decree-holder, 
he might have been told by the winding-up 
Court that he must first put his tackle in 
order by applying to the exeoution Court 
under section 47 (3). Having occasion to 
adjudicate on  winding-up matters I am 
inclined to think that I should have 
taken that view, in other words, I should 
have thought that in entertaining an applica- 
tion for admission of a debt based upona 
decree by an applicant who was not on 
the record, I was usurping the function of 
the execution Court under section 47. At 
any rate we think the applicant would bave 
run considerable risk of being met by this 
objection unless he had first applied to the 
execution Court. 

Both Courts have fallen into an error 
which is not uncommon, and which ought 
to be removed as quickly as possible. I 
myself have had to correst it on more 
than one occasion. The suit was brought 
against the company, the original debtor. 
The fact that the company is in liquidation 
does not change the party, but only its 
legal character and description. It continues 
to be the company, but in liquidation. 
The liquidator is only an officer of the 
Court, like an Official Receiver, vested 
with the assets and management of the 
company during the liquidation. He does 
not become a party anless he is sued in 
his personal capasity for Something in respeot 
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of which he has made himself personally 
liable. We think that the application ought 
to be granted and that we ought to confirm 
the order made by the first Court, In 
order to make the matter clear we would 
add & few observations. When tbe appli- 
cant gets onthe record as representative of 
the decree- holder he will be then in a position 
to make his claim, for what it is worth, 
before the winding-up Court; that is to 
say, if the liquidator rejects it, he will 
be able to apply to the Court to overrule 
the lqnidator and to admit it, This 
Court is in another province altogether, 
So far as the Courts subordinate to 
this High Court are concerned, we would 
merely point out that leave under seotion 
171 to bring & suit means leave by the 
winding-up Court, and when once given 
must be taken over all subsidiary legal 
proceedings necessarily arising out of the 
suit, When 16 comes toa question of attach- 
ment, distress or execution, section 232 
of the Indian Companies Act shows clearly 
that the hands of the Court in which the 
decree is obtained or in which execution pro- 
seedings must be taken, are tied. Any order 
is void whioh is not made with the leave 
of the winding up Court. That Court has 
the duty of seeing that the assets of the 
company are distributed rateably amongst 
the creditors according to law. It is not 
bound even by decrees of other Courts, 
It can go behind decrees, or transfers of 
decrees, and decide for itself whether 
there is a debt, and what is the amount 
of it, which ought to be admitted to proof. 
Presumably it will only allow, if at all, 
execution by any single creditor against the 
assets of а company in liquidation, in its 
discretion upon the principles upon which 
English winding-up Courts have occasionally 
allowed execution, but as will appear from 
the decided oases those occasions are very rare. 
The order of tte Court below will, 
therefore, be set aside, the appeal is allowed, 
and the order of the first Court restored 
with costs. So far as we are concerned, 
we must order the costs to be recovered 
against the official liquidator personally. 
Whether he eventually gets them out of 
the assets of the company must depend 
on the view which the winding-up Court 
takes of his decision to fight the application. 

Й Appeal allowed. 
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PUNJAB CHIEF COURT. 
Seconp Civit APPEaL No. 1705 or 1918. 
February 3, 1919. 4 
Present :—Mr. Justice Soott Smith] 
NABI BAKHSH Ax» отьквѕ — ЮврахрАмтз 
—APPELLANTS І 
versus | 
JANGI AND ANOTHER— PLAIATIFES-— 
RESPONDENTS. | 
Muhammadan Law—Wakf by weer “ogren | dedi 
cation, whether necessary—Succession to property, 


effect of. : 
yar 
in ex- 


Land which bas been turned into a grav 
can become uagf by user, even if there be т 
press dedication. 'p 117, col 1.] | 

Where it appeared that practically the whole of 
the Jand in suit was covered by graves: 

Held, that it had become wakf by user| and 
the fact that it had been inherited from father to 
son waz not sufficient reason for considering [ib as 
alienable. [p. 117, col. 1.] * 

Second appeal from the deoree of| the 
Distiiet Judge, Delhi, dated the 24th |Feb- 
ruary 1918,” affirming that of the Munsif, 
lst Class, Delhi, dated the 15th August 
1917, decreeing the claim. 


Lala Moti Sagar, R. S., for the Appell! nts, 
Mr. Manohar Lal, for the Respondents, 


JUDGMENT.—In the snit out of whioh 
the present appeal arises the plaintiffs bued 
for the cancellation of a sale of certain 
land on the ground that it constituted 
a graveyard and was wakf property | and 
therefore inalienable. The Oourts below 
have concurred in holding that the land 
is wakf and have decreed the plaintiffs’ 
claim, The defendants, who are | the 
vendors and vendee of the land, have ffiled 
a joint appeal to this Court and Rai Sahib 
Moti Sagar has argued the appeal on their 
behalf. 

Various points are raised in the grounds 
of appeal, but the only one argued béfore 
me was &s to whether the land wis kalf 
or not. Counsel for the appellants contends 
that there is absolutely no evidence of 
dedication of the land. He has referred 
to the entries regarding the land one- 
third of whioh was sold, which ed 


хыр M 


in 1t49 it was entered in the name| of 
Kallu grave-digger. In 1857 at the time 
of the rebellion the mueft was confiscated, 
but in 1858 the land was released to the 
three sons of Kallu and inthe 1880 Settle. 
ment it was shown as owned by 3 different 


sets of persons in equal shares. "d re 
| 
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corded owners of one-third share have 
now #1 it to Muhammad Ihsan, defendant 
No. 4. Counsel argués that the fact, that 
the land is shown as private property 
and has devolved according to the usual 
rules of inheritance, shows that it is not 
wakf. He also points ont that evidence 
has been produced to show that when any 
body is buried in the land, а charge of 
Rs. 5 or more is made and that the 
income from these fees goes to the recorded 
proprietors. He has referred to Article 95 
of Rattigan’s Digest of Oustomary Law, 
which is as follows:—‘To constitute pro- 
perty wakf there must be a special- and 
absolute appropriation of the property to 
religious or public purposes.” He has 
also referred to Khawja Mahmud vw. 
Khawja Muhammad -Hamid (1), in which at 
page 128* et seg there is a discussion ав 
to what evidence is required to prove a 
property to be wakf. Numerous authorities 
have been examined in the case in ques- 
tion, in some of which it was held no 
doubt that in order to constitute property 
wakf there must be a formal dedication. The 
ruling of the Privy Council reported as Court 
of Wards v. Ilahi Bakhsh (2) shows, however, 
that land which has been turned into a grave- 
yard can become wakf by user, even if 
there be no express dedication. In Ameer 
Ali’s Muhammadan Law, Volume I, 4th 
Edition, page 406, it is stated that a 
cemetery or graveyard is  conseorated 
ground and cannot be sold or partitioned. 
Even lands which are not expressly dedicated 
but are covered by graves are regarded as 
consecrated and consequently inalienable 
and non heritable. Now it is found a8 a fact 
in the presant case that practically the 
whole of the land of which one-third has 
been sold is covered by graves. Ido not 
think that the mera fact that it has been 
inherited from father to son is any suffi- 
cient reason for considering it not to be 
wakf. No doubt at first there were only 
в few graves in the land and the portion 
not actually sovered by graves could be 
inberited, The whole of the plot is now 


a grave yard and it has, therefore, in my 
(1) 38 Ind. Cas. 387; 11 P. W.R, 1917; 33 P. R. 1917. 
(2) 17 Ind. Cas. 744; 27 Р. В. 1913; 1 P. W.R. 

1918; 11 A. L. J, 255; 13 М І. T. 318; (1913) M. W, 

N. 270; 17 C. L. J. 860; 83°P. L.R 1913; 40 C 297; 

16 Bom. L. R. 486; 26 М. L. J, 61; 40 I. A. 18 (P. O.). 
*Page of P, R, 1917 —Ed, 
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opinion, become wakf by user and is, there- 
fore, inalienable. 

I aesoclingly dismiss 
costs. 


the appeal with 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Civi, APPEAL FROM ORDER No, 127 or 
1918. 

. . January 80, 1919. | 
Present:—Mr. Justice Piggott and Mr. Justice 
Walsh. 

KUNJ BEHARI LAL RASTOGI— 
PETITIONER— ÀPPELLANT 
versus 


Babu MADHSODAN LAL, Vagit— 


Recz1vER— E £8PONDENT, 

Provincial Insolvency Act (III of 1907), ss. 86, 87— 
Mortgaye effected by insolvent within two years before 
adjudication, validity of —Transfer by insolvent, annul- 
ment of—Court, duty of—Prucedure—Valuable con- 
sideration— Bona fides of transferee. 

Itis the duty of an insolvency Court to be astute 
to look after insolvency proceedings so as to as- 
certain whether anything can bo saved for the 
creditors, but where a Receiver is appointed and 
he is a gentleman of legal training, it is better to 
leave him to take the initiatory steps to get 
voidable or fraudulent transfers annulled. [p. 118, 
col. t, 

uds a transfer is sought to be annulled in 
insolvency proceedings, the transferee ought to be 
given a proper opportunity to defend his legal 
position. [p. 118, col !.] Я : 

Prima facie old debts constitute good considera- 
tion the adequacy of which the Court should re- 
fuse to enter into. There is по reason for imput- 
ing bad faith to a mortgagee who takes an ordinary 
security for his debt merely because some two 
years or eighteen months afterwards his debtor 
becomes an insolvent. [p :18, col 1.] 

It isthe duty of the Court to assume good faith 
in the case of a transaction supported by valuable 
consideration. [p. 118, col. 2.] 


First appeal from an order of the District 
Judge, Farrukhabad, dated the 19th July 
1918. 

Dr. 
lant. 

Mr. Guleart Lil, for the Respondent. 


JUDGMENT. —It is impossible to support 
the order in this сазе. In the first place, 
the learned Judge acted проп his owa 


S. M. Sulaiman, for the Appel- 
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motion without any proceedings on behalf 
of the Receiver calling upon the Court to 
adjudicate as to this mortgage between 
the estate and the mortgagee. We do not 
wish to say anything to discourage the 
intervention of the Court in insolvency 
matters where no Receiver is appointed, 
aud the duty of the Court is to be astute 
to look after the insolvency proceedings 
so as to ascertain whether anything can 
be saved for the creditors, but where a 
Receiver is appointed and heisa gentleman 
of legal training, as in this case a Vakil, 
it is better to leave him to take the initiatory 
steps for a proceeding of this kind, which 
is a serious matter and inthe nature of a 
suit. 

The only notice which the mortgagee got, 
seems to have been a verbal notice in Court in 
a proceeding in which he was not in the least 
eoncerned, or at any rate in respect of which 
he had received no specific notice. He not 
unnaturally, when called upon to defend his 
legal position, desired the assietance of a 
legal gentleman, The learned Judge gave 
him the opportunity, if it can be called 
one, of asking a gentleman to argue the case 
then and there of which he knew nothing, 
but refused adjournment. The learned 
Judge jumped а littla too soon and the pro- 
ceeding which we have described, would alone 
be sufficient to nullify the order and would 
necessitate our sending the case back for re- 
g^nsideration. Bat the learned Judge has 
dealt to some extent with the merits and 
in doing so we are bound to point out that he 
has confused eections 36 and 37. While 
purporting to set aside this transastion under 
section 36, he has really given reasons which 
ага only applicable to section 37, The finding 
at whioh he has arrived on the seanty. 
materials before him amounts to this, that 
more than three months before the com- 
та зпвешепб of the insolvency but within two 
years of the order of adjudication this morb- 
gage was granted by thedebtor to the creditor. 
in lieu of old debts. Prima facie old debts 
constitute good consideration the adequacy 
of which the Courts have always refused to 
enter into, and there is no reason in the world 
for imputing bad faith to a mortgagee who 
takes an ordinary security for his debt merely 
because some two years or eighteen months 
afterwards his debter becomes an insolvent. 
The learned Judge assumed bad faith with- 
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і 
out the slightest evidence of it, whereas his 
legal duty would be to assume good fagth in 
the case of a transaction supported by alu- 
able consideration as this is. Inan ordinary 
case where there had been a miscarriage of 
this kind we sould not refuse to the Receiver 
the right to have the case sent back in order 
to attack the transaction, ifhe could dp so 
with any hope of success. But, of course, if he 
chose to take that burden upon himself апа 
failed, he would render himself liable to 
pay costs of the proceedings not out of 
the estate but out of his own pooket. That 
is probably the reason why the Reogiver 


“has notrunthe risk of making an appa- 


rently hopeless attack upon the transaction 
in this particular instance. Mr. Sital Prisad- 
Ghose representing the Receiver has in our 
view exercised a right discretion in refuping 
on behalf of the Receiver to take that burden 
upon himself, The result is that со 5 
facts before цв it is our duty to declare ү 
the creditor is a secured creditor in respect 
of this mortgage. He had better reconsider 
his position in the light of what has how 
been said and value his security so as to 
give the Receiver an opportunity either of 
accepting such valuation, and allowing the 
creditor to prove for the balance or of making 
another attempt to sell the property subject 
to the obarge. Under the circumstances, 
though it seems rather hard upon the 
creditor, the appeal must be allowed and the 
declaration made to which we have referred, 
but the creditor must pay his own odsts, 
There will beno costs of these proceedings 
either here or in the Court below. he 
Receiver will be allowed his costs in both 
Courts out of the estate. 


Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 2866, 
3238, 3240 ann 3282 or 1915 ann 778 ок 1916. 
April 10, 1918. 
Present :—Mr. Justice Richardson 
and Mr. Justice Walmsley. 

Ix Nos. 3239 ano 3240 ок 1915 
KUMAR SARAT KUMAR ROY 
—APPELLANT 
versus 
SRIPATI CHATTERJEE AND OTHERS 
—RESFONDENTS. 

In No. 3282 or 1915 
SARAT CHANDRA MUKHERJEE AND 
OTBERS—PLAINTIFF3 — ÁPPELLANTS 
versus 
SRIPATí CHATTERJEE AND» OTHERS 
— RRSPONDENTS, 

In No. 778 or.1916 
PROMOTHO NATH CHATTERJEE 
AND OTHERS—PLAINTIFF3— APPELLANTS 
versus 
RAM CHANDRA CHATTERJEE AND 


OTHERS— DRFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V оу 1908), О, XLI, r. 
27, О. XLVII—Appeal —Additional evidence, admission 
of—Review, grounds for—Judgment delivered after 
decree sought to be reviewed, whether admissible as 
“new evidence’—Objection to admission of evidence, 
whether can be taken in appeal. 

After a decree has been made in appeal, the 
Appellate Court has no authority under the pro- 
visions of Order XLVII, Civil Procedure Code, to 
receive in evidence by way of review for the purpose 
of varying the decree a judgment which was not in: 
existence at the time the appeal was originally 
heard and decided. [p. 122, col. 2.] : 

Such a judgment is not “new evidence” in the 
sense in which that expression is generally used. 
[р. 122, col. 1.] Е 

If the judgment was delivered on the day the 
appeal was originally heard and could have been 
tendered at the original hearing of the appeal 
but was not in fact so tendered, it cannot be ad- 
E in evidence for the purpose of review. [p. 128, 
col. 1. 

Jf it could not have been tendered at the 
original hearing of the appeal, then also it cannot 
be used as “new evidence” for the purpose of 
reviewing the decision in appeal. [p. 123, col. 1.] 

Ib is nob a proper exercise of judicial discretion 
on the part of an Appellate Court to admit in 
appeal under Order XLI, rule 27, Civil Procedure 
Code, as additional evidence, a judgment which 
is not inter partes and is not conclusive and which 
merely adds a debateable item to the evidence al- 
ready on the record. [p. 123, col. 2.] 

The law does not authorise review of a decree 
whioh was right when it was made, on the ground 
of the happening of some subsequent event. The 
ground on which a decree may be reviewed must 
at any rate be something which existed at the 
date of the decree, [p. 122, col. 2.] 
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The objection that a Court admitted in review 
evidence which it had no authority so to admit 
may be taken on appeal from the decree finally 
made, ie. from the original decree as amended 
on review. [p. 122, col. 2.j 


Appeals against the decrees of the Dis- 
trict Judge, Burdwan, dated the 10th 
July and &th September 1915 and 26th 
January 1916 respectively, modifying 
those of the Subordinate Judge, 2nd Court 
of that district, dated respectively the 25th 
March 1913 and llth June 1914 and 
reversing the decree of the Subordinate 
Judge, 2nd Court of that district, dated 
the 5th March 1914. 

In Nos. 3239 Амр 3240 ок 1915 

Sir Rash Behary Ghose and Babus Brojolal 
Ohakraburity, Gurudas Singha and Surendra 
Mohan Ghosal, for the Appellants. 

Babus D. N..Ohakraburity and Катипатоу 
Bose, for the Respondents. 

Is No. 3282 or 1915 

Sir Rash Behary Ghose and Babu Mohini 
Mohan Ohatterjee, for the Appellants. 

. Babu D. N. Chakraburtty, Karunamoy Bose 
and Rupmoy Ohatterjee, for the Respondents. 
In No, 778 oF 1916 

Babu Samatul Ohandra Dutt, 
Appellants. 

Babus D. N. Ohakraburtiy and Karunamoy 
Bose, for the Respondents, 

JUDGMENT. 

Ricaagpson, J.—The plaintiff-appellant in 
Second Appesl No. 2866 of 1915 is Kumar 
Sarat Kumar Roy of Dighapatia. There 
were three categories of defendants in this 
suit, the Malliks, described as ‘principal 
defendants’, the Chatterjees, described as 
‘solluding defendants’, and the Roys, rela- 
tives of the plaintiff, described as ‘pro forma 
defendants.’ 

The Kumar, who is also the appellant 
in Appeals Nos. 3239 and 3240 of 1915, 
is the holder of a five-annas nine-pies 
share in Mauza Kalikapur. Another share of 
five annas nine pies is let out in patni; the 
present patnidars being Sarat Chandra 
Mukherjee and another (appellants in Appeal 
No. 3282 of 1915). The former painidar 
was a lady named Jarao Kumari. The 
remaining share of four annas six pies 
ia now held, also in patni, by the sons 
of Charn Chandra Chatterjee, the appellants 
in Appeal No. 778 of 1916, who are not 
to be oonfused with the Chatterjee defend- 
ants, e 


for the 
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The Chatterjee defendants are the tenants 
under the Kumar and the other appellants 
of a portion of Mauza Kalikapur and of 
а chur which has formed contiguous to 
the Mauza, The tenancy has given rise 
to a crop of oases out of some of which 
these appeals arise, those mentioned in the 
last paragraph arising out of suits for 
rent, to which the Malliks are not parties, 
I will come to them later, 

The Roy defendants are on the record 
merely for formal purposes. The Kumar 
claims that under a partition of the family 
property he alone is interested in Kalika- 
pur and there is now no dispute about 
this. Nor is there any dispute as to the 
right of the Kumar and the other co-land- 
lords of Kalikapur to collect their rent 
separately. 

The facts of the different cases are 
similar, but the appeals (except Nos. 3239 
and 3240) must be dealt with separately. 

The history goes back to the year 1894, 
when the three landlords or sets of land- 
lords instituted separate rent suits against 
the Chatterjees, claiming arrears of rent 
for the years 1297—1300 B. S. The Chatter- 
jees denied the title of the landlords to 
any part of the land and repudiated the 
relationship of landlord and tenant, In 
the trial Court the suits were dismissed 
by the Subordinate Judge on the Ist 
April 1896. The decrees of dismissal 
were confirmed in first appeal on the 20th 
December 1897, But, on second appeal, 
the High Court held, on the 29th June 
1900, that the Chatterjees, who had been 
put into possession of the land by the 
landlords, the plaintiffs in the suits, were 
estopped from denying the right of the 
latter to recover rent, The suits were accord- 
ingly remanded in order that the amount 
of rent payable might be ascertained. On 
remand the lower Appellate Court held 
that there was no satisfactory evidence to 
show the precisa quantity of land in the 
possession of the defendants and again 
dismissed the suits. On appeal to the High 
Court, the plaintiffs were &warded, on the 
25th July 1905, certain sums whioh the 
Chatterjees had deposited in Court, during 
the course of the suit under section 149 of 
ihe Bengal Tenanoy Aot. 

In 1595, the Kumar instituted another 
suit for the rent of the years 1301—1804 


[15] 
and Jarao Kumari followed his example- 
The Ohatterjees again denied the right [of 
the plaintiffs to recover. In the Kurfar’s 
suit, however, a compromise was arrived 
at, embodied in a decree dated the 6th 
September 1907. Jarao Kumar's suit, was 
eventually dismissed. 


In 1902, the Kumar instituted another 
suit for the rent of the period from.1305 
to Posh 1308. This suit came up to the 
High Court and was eventually decreed on 
the 17th June 1207. 

Jarao Kumari also instituted a suit in 
1902, which was again dismissed. But 
during this period Jarao Kumari cannot 
be regarded as the representative of the 
paini interest. The paini estate had bedn 
sold nnder Regulation VIII of 1819 and 
the sale had not then been set aside. 
(See paragraph 3 of the plaint in the аш 
out of whioh the patnidar’s appeal No. 3889, 
of 1915 arises and the judgment of the 
Subordinate Judge in that suit). А 

In 1905 the Kumar sued for the rent 
due from 1308—1311. The Chatterjee 
confessed judgmentand a decree was mad 
іп the Kumar’s favour on the 4th Octobe 
1907. j | 

The suits to which Appeals Nos. 323 
and 3240 relate were instituted by th 
Kumar, the first in 1910 for the rent of 
the years 1313— 1816 and the second ih 
1911 for the rent of the year 1317. 


At this point another chapter must Pi 
opened, The chur which has led to all thi 
litigation has been thrown up by the 
river Bhagirathi, once perhaps the былар 
bed of the Ganges but now a mere ar 
of the main stream, leading into th 
Hooghly. The chur is near the boundaries 
of the districts of Burdwan ard Nadia 
Kalikapur is in Burdwan. The Malhik 
are proprietors on the Nadia side and the 
claim the chur or а portion of ib as re. 
formation 2n situ of their estate. 

In 1896 there were proceedings unde 
section 145 of the Criminal Procedure Code 
between the Malliks and the Chatterjees. 
In the result the Chatterjees were retained 
in possession by an order of the Magistrate, 
dated the 31st Maroh 1896. An application 
by the Malliks to the High Oourt in 
revision was dismissed on the th February 


1897. 
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- On the 15th February 1900, the Malliks 
instituted a suit against the Chatterjees in 
the aunt of the Subordinate Judge of 
Nadia. The snit terminated on the 6th 
March 1902 in a compromise which is 
alleged by the Kumar and his co-sharers 
to have been extremely favourable to the 
Chatterjeas, upon whom, it is said, the 
Mallika purported to confer permanent rights 
at a rent much lower than that which 
they had been paying to the Kumar and 
his oo-Jandlords. 

Another claimant to a portion of the 
chur appears in the person of Sitikanta 
Banerjee, who instituted a suit against the 
Ohatterjeeson the 5th June 1903 (No 6 
of 19,3). After passing through various 
stages the suit was finally desreed by the 
Subordinate Judge of Burdwan on the 
31st August 1914, The plaintiff was not 
awarded aetual possession but obtained a 
decree entitling him as against the Chatter- 
jees to rept. 

It should be mentioned that the land- 
lords of Kalikapur were not made parties 
either to the Malliks’ suit or to Sitikanta 
Banerjee's suit. Nor does it appear that 
they received notice of the suits from the 
Chatterjees. 

In 1912 the Malliks sued the Chatterjees 
for arrears of rent for the years 1317 
aud 1818. The latter admitted the title 
of the Malliks to the land bat pleaded 
their inability to pay them rent, on the 
ground that the Kumar had already ob- 
tained decrees against them. They accordingly 
deposited the amount claimed in Court 
under the provisions of section 149 of the 
Bengal Tenancy Act. Мобіое of the deposit 
was served on the Kumar but not on his 
so-landlords. In consequence, on the lst 
May 1913, the Kumar instituted a suit 
against the Mallika under clause (3) of 
sestion 149. This is the suit to which tbe 
Kumar’s Appeal No, 2836 relates, 

Before coming to the individual appeals 
I take leave to say that the scramble of 
the landed proprietors concerned for this 
chur is undignified and unworthy of their 
position, Probably none of them desires to 
seize land which does not belong to him 
but each is afraid of his neighbour obtaining 
an advantage over him, Anexpert surveyor 
gould probably settle the confiiating claims 
without difficulty or if a trustworthy surveyor 


is not procurable, an application might be 
made to the Government for a survey and 
the preparation of a Record of Rights under 
Chapter X ofthe Bengal Tenancy Act. 


Secoxp Arrear No. 2866 or 1915, 

In this suit, as already stated, the 
Malliks were the principal defendants. 
There was some discussion as to its precise 
nature but as the Kumar or his learned 
Pleader on his behalf has now, without 
objection by the other side, withdrawn it 
without liberty to bring a fresh suit on 
the same cause of action, nothing more 
need be said. 


Seoonp APPEaLS Nos. 8239 anp 3240 or 1915, 

In the Kumar’s suits forrent against the 
Chatterjees out of which these appeals arise, 
only one judgment was recorded in eash 
of the Courts below. The two appeals 
will, therefore, be dealt with together. 

In the trial Court decrees were made 
by the Subordinate Judge substantially in 
the plaintiffs favour on the 25th March 
1913. The learned District Judge by Мз 
first judgment, dated the 10th July 1914, 
dismissed the Chatterjees’ appeals. By a 
further judgment, however, delivered on 
review on the 10th June 1915, he varied his 
previous orders. He declared apparently 
that the Chatterjees were not liable to the 
Kumar for any rent which they had paid 
or were bound to pay to the Mallika under 
the deoree in their favour inthe suit for 
rent brought by them or to Sitikanta 
Banerjee under the decree in his favour, 
He particularly dirested that “in the case 
relating to the Malliks there will be re. 
mission of rent for the year 1317 B.S.” 
The precise meaning is not at first sight 
very clear, but becomes clearer when the 
pleadings are examined and the facts con- 
elusively found in the first judgment are 
understood. The reference to the year 
1317 is due to the fact that in these suits 
the Kumar olaims rent for the years from 
1813 ~1317, while in the Mallike’ suit the 
Chatterjees deposited the rent claimed by 
the Malliks for the years 1317 and 1318, 

Tha appeals are from the decrees as 
modified on review aud the questions which 
arise are:— ү 

(1) How far does the granting of the 
application for review affegt the original 
decision ? and i 
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(2) to what extent oan the deorees as 
modified on review be supported P 


River. As to the present 

f 4 question, the аб- 
з=.) companying plan of 

" zi the ground is taken 
E Ghe NEL Ж я ieu the District 
B Kha |” Judge’s first judgment, 
| | By his plaint the 

| Ka | Kumar olaimed rent at 

| | the agreed rate in 
Kalikspur. respeot of all the plots 


shown from Ka to Una except Gha, in respect 
of which he made no claim. In рага. 
graph ll he set ont the areas and the 
rent due in respect of eaoh plot. There 
was no dispute as to area and rate of 
rent. The Subordinate Judge says: "When 
the plaintiff applied for looal inquiry and 
measurement by a Commissioner, the de- 
fendants admitted the area of the rent 
claimed lands toba the same as before, 
and objested to the prayer of the plaintiff 
on the ground that it was unnesessary, and 
that it would ba mere waste of time and 
money.” The Subordinate Judge found, 
and the District Judge at first agraed, 
that the Kumar was entitled to rent for 
all the plots (except  Gha). The review, 
if appears, was granted only as regards 
the land comprised in plota Cha and Una. 
So far, therefore, as plots Ka, Kha and Ga 
are concerned, the original decrees of the 
District Judge stand and the suits haye 
been finally decided. The modification made 
on review only affects plots Cha and Una. 

As to the second question, fhe review 
was granted on the ground of the "ів. 
covery of new and important matter,” the 
new and important matter consisting of 
"the judgments in the cases of Sitikanta 
and the Мака.” 

Now, the judgment in Sitikenta's oase 
was delivered on the 3lst August 1914, 
more than a month after the date of the 
Distriot Judge's first judgment in the present 
suits, and the Kumar was no party to 
Sitikanta’s suit. The judgment, therefore, 
was not ‘new’ evidence in the sense in 
which the expression is generally used. It 
was not in existence when these suits were 
heard by the Subordinate Judge or even 
when the appeals were first heard by the 
District Judge. ,The question, therefore, 
arises whether under the provisions of Order 
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XLVII of the Civil Prosedare Code, 
the Distriab Judge had апу authority at 
all to receive this evidence by way of 
review for the purpose of varying ө 
decrees which he had made on the evi- 
dense properly before him Reference may 
be made tothe observation of Lord Davey 
in Rajah Kotagirt v. Rajah Vellanki (1): 
Ia the opinion of their Lordships | the 
ground of amendment must, at any rate, 
be something which existed at the data 
of the desree, and the section does [nt 
authorise the review of a decree whioh 
was right when it was made on tha graund 
of the bappening of some subsequent event." 
In my opinion, the learned Distriot Judge 
had na jarisdietion to review his original 
judgment in thelight of a judgment turn- 
ing on fasts subzequontly сна in 
another Üourt in a suit whioh was not inter 
partes, 

Even if the judgment had some linto 
existenzse before the appeals were first 
heard, the District Judge would not have 
exercised & propsr judicial diseretion in 
admitting it ns "additional evidence" under 
Order XLI, rule 27, As I have said! it 
was not anter partes, 16 was not conoluéive, 
It marely added a debateable item to the 
evidence already on the resord [Young v. 
Kershaw (2) and Nundo Lal v. Punchanon (3). 
In the present ease, if I am right in my 
view, it is not marely a question of th 
proper or improper exercise of а disore- 
tion. The District Judge had по pp wer 
to admit the jadgment and, therefore, no 
discretion st all in the matter, 

As regards the right of appeal from an 
order granting an application for revi W, a 
question which was dealt with in Nundo Lal's 
case (8), I think that the objection 
that the District Judge edited) in 
review evidence which he had n» anth rity 
so to admit may ba taken on an appeal 
from the desree finally made, that is, from 
the original decree as amended оп review. 

The judgment in the Malliks’ suif for 
reut was deliverad onthe 18th April £913, 
T4135 was after thesa suits had been tried 


by the Snborlinate Judge bit more than 

(0 27 Т. A. 197 at p. 205; 24 M. l at p. 10; T^ W. 
N. 726: 10 M. L. J. 221; 2 Bom. L. R. 71; 7 Sar. P. 
С. T, 673 (P. C.). | 

(2) (1899) 81 L. T. 581; 16 T, L. В. 52. | 

(3) 42 Ind. Cas. 484; 45 C. GO at wp. 68 о 70, 79; 91. 
О. W. N. 1076; 26 С. L. J. 187. | ` 
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а year before the date of the  Distriot 
Judge's first judgment. The judgment of 
the Munsif in the Kumar’s suit against 
the Malliks (now withdrawn) was йө. 
livered on the 29th June 1914, while the 
judgment of the District Judge їп the 
same suit on appeal was not delivered 
till the 12th August 1915, after the review 
judgment in the present suits, On review, 
apparently, the District Judge received in 
evidence the judgment of 18th April 1918 
in the Malliks’ rent suit and the judg- 
ment of the trial Court in the Kumar’s 
suit against the Malliks, Here agein the pro- 
cedure adopted is open to objection. 


As to the judgment of the 18th April 
1913, that might have been tendered at 
the original hearing of the appeals in these 
suits. But it was not tendered on that 
oseasion and all that it is necessary to 
say is that this judgment was certainly 
not new evidence in relation to the trial 
of the appeals in these suits. The objection 
is open in appeal under Order XLVII, 
rule 7 (1) (b). The judgment, I may 
mention, was extremely short. It was in 
these terms:— 'Defendants absent. Claim 
proved. Decreed ez parte with costs.” 


As tothe judgment of the first Court 
in the section 149 suit, that judgment 
seems to have been delivered on the day 
on which the District Judge heard argu- 
ments in the Kumar’s appeals in these 
suits. If it could have been tendered at the 
original hearing of these appeals, the objec- 
tion applies which applies to the admission 
of the judgment in the Mallike’ rent suit, If 
it could not have been so tendered, it must 
be regarded as evidence which came into 
existence subsequently, and the same objes- 
tion applies which I have held to be a 
valid objection in the case of the judg- 
ment in Sitikanta's suit. In the present 
case it is true that the judgment waa 
inter partes but that seems to me to make 
no difference. It саше into existence after 
the appeals had been heard by the Dis- 
triot Judge and he had no power to make 
use of it for the purpose of reviewing 
his own judgment in these suits. There 
is also this remark to be made, when the 
judgment was admitted in review it had 
not become final, It wasunder appeal and 
the appeal was pending before the District 


©. 


Judge himself. The position must have been 
somewhat embarrassing to the Kumar. 

The judgment in Sitikanta’s suit and 
in the section 149 suit may be open to 
objection from another point of view. 
Presumably those judgments were based 
on facts and materials which might them- 
selves have been given in evidence by the 
Chatterjees at the trial of the Kumar's 
suits, but itis not necessary to pursue the 
subject further. In my opinion all the 
judgments which were admitted in review 
must be excluded and the amendment 
made in review cannot stand. 

In what I have said I have not 
considered the fact that the section 149 
suit has since been withdrawn, That faot, 
while it may add something to the general 
confusion, cannot have any retrospective 
effect on the legality or propriety of the 
proceedings before the District Judge. 

As to sections 149 (3) and 152 of the 
Bengal Tenanoy Ast, evidence of the deposit 
of rent in the Malliks’ suit and of the 
failure of the Kumar to obtain within 
three months of the notice served on him 
an injunction or order restraining payment 
out of the money might have been given 
in the trial Court. In that case the effect 
of the deposit in regard to the Kumar’s 
claim for the rent of the year1317 would 
have been considered. It is now too late 
to raise this question which was not raised 
inthis form in either of the Courtg below, 
and as to which, as the record stands, there 
is no admissible evidence. We do not know 
how much rent was deposited. 

Before leaving these appeals I will add 
a word as to so much of the argument 
before us as turned on the question of evic. 
tion by title paramount. 

For the Kumar Sir Rash Behary Ghose 
insisted that the Chatterjees as tenants wera 
estopped from denying the title of the 
Kumar as landlord. The Chatterjees, he 
argued, were put in possession of their original 
holding by the Kumar and his co-landlorda, 
and had acquired possession of the chur 
lands, in their character of tenants, asan 
accretion to that holding. He relied on 
the two judgments of the High Court, 
to which i have already referred, delivered 
in the rent suits of 1894 (the first, dated 
the 29th June 1900, in Sacond Appeals 
Nos. 654, 743 and 757 of 1898, and the 


` area and were 


124 


INDIAN OASKB. 


[1919 


KUMAR BARAT KUMAR ROY t. SRIPATI СНАТТИВЈЕЕ, 


second, dated the 29th June 1900, in Second 
Appeals Nos. 1463, 1888 and 1869 of .903) 
and also on the judgmert of the High 
Court in the Kumar’s rent suit of 1902 
(delivered on the 17th June 1907 in 
Second Appeal No. 1811 of 1906). This 
last judgment mentioned, and refused to 
set aside, a finding by the Courts below to 
the effect that the compromise of 6th 
Marck 1902 between the Chatterjees and 
the Malliks was collusive in its character 
and insufficient to establish any eviction 
of the Chatterjees by title paramount, 

For the Chatterjees Mr. Chakraburtty 
argued that the chur lands covered a larger 
more valuable than the 
original holding, that in such a case the 
dostrine of the tenant’s estoppel should 
not be pushed too far and that, in any 
gase, whatever the position may previously 
have been, it had been altered as between 
the. Kumar, the Chatterjees and the Malliks 
by the Malliks’ rent suit of 1912 and the pro- 
ceedings arising out of it. 

The question, therefore, as between the 
Kumar and the Chatterjees seems to be 
narrowed down to this:—Whether the 
failure of the Kumar to assert his own 
right to the rent deposited by the 
Chatterjees in the Malliks’ suit and so 
protect the Chatterjees from the Mallike' 
claim justifies the former in pleading that 
they have been evicted or constructively 
evicted by the latter under a paramount 
title, That question must be left open, 
for the simple reason that the materials 
properly on the records of these suits are 
not sufficient for the determination of the 
question whether the title claimed by the 
Malliks is or is not in fact a paramount 
title. 

The result is that the decrees of the 
District Judge on review should be set 
aside and the decrees of 10th July 1914 
dismissing the appeals preferred to him 
restored. No order as to costs of the appeals 
to this Court. 


^ WALMSLEY, J.—I agree. 


Seconp Appeat No. 3282 or 1915. 
RICHARDSON, J.— This appeal arises out 
of a suit brought by the Mukherjee patni- 
dars for the rent due for the years 1314 — 
1317 in respect of their share of the lands 
held by the Chatterjees, 


Subordinate Judge in the trial Court on fh 
lith June 1914. On appeal the learne 
District Judge, by his judgment and decree 
dated the 8th September 1915, varied th 
Subordinate Judge's decree in a manne 
which cannot be regarded as satisfactory. 


The suit was substantially decreed by E 


The conclusion of his judgment is thui 
expressed :— | 

"On the materials it is diffoult tb 
determine how much of the rent shoul 


be remitted, but [ have no doubt that th 
matter can be decided in the execution 
proceedings and, if necessary, by a fresh 
local enquiry. The appeal is- allowed ih 
part. The appellants (2.e,, the Chatterjees) 
will get two-thirds of the costs. The defend- 
ants (again the Chatterjees), must be rir 
of the rent for 1317 B. E., which they have 
to pay to the Malliks. The plaintiffs will nat 
get rents for the lands covered by Touzis 
Nos. 305 and 306 and for the Touzis owne 
by the Malliks and by Sitikanta and to 
which their titles have been declared in 
Title Suit No. 508 of 1913 of the: secon 
Court of Katwa (thatis the Kumar’s sult 


2 
against the Malliks) and in Title Suits Nos. 201 


f 5 
“5 : 353 
and 202 of 18398 of the first Subordinate 
6 1214 
‚ 854 
Judge, Burdwan” (the suit or euits brought 
by Sitikanta are referred to). | 


These orders do not finally dispose of the 
present suit. Itis in effect remitted for final 
disposal to the execution department. THe 
suggestion that a a fresh local inquiry should 
be made in the course of exeeution is also 
difficult to understand, A Pleader Commis- 
sioner was appointed in the trial Court to 
measure the areasof culturable and Kasar 
lands in plots Ka, Kha, Una and Cha (the 
plots to which this suit relates). In his 
report the Commissioner states that after 
his appointment, the Chatterjees applied 
by petition to have certain other matters 
inquired into locally. The petition was 
referred to the Commissioner and He 
asked for the Thak Maps and field books 
of certain Mauzahs. These were not inis 
plied by the Chatterjees, but after the 
Commissioner’s return from the locality, 
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they filed another petition, on which the 
Ogurt made an order directing a further 
inquiry on oondition that they deposited 
the Commissioner’s costs. This they failed 
to do and no inquiry was made. Ap- 
parently the Chatterjees again raised in 
appeal the questions which ought to have 
been desided on the spot by the Com. 
missioner appointed by the trial Court. 

The claim, as I have said, is in res. 
pect of plots Ka, Kha, Una aud Cha. 
Plot Gha is omitted as in the Kumar's 
suits. Plot Ga is also omitted, the 
Kumar’s claim to be now the sixteen 
annas malik of that plot is apparently 
not disputed. 

As in the Kumar’s suits, the claim as 


regards plots Ka and Kha was not 
seriously contested “The appeal”, says 
the District Judge, "is поз confined to 


ihe portion of the chur covered by Una 
and Cha." 


. In „this вазе, there was no review 
and no 'new' evidence was admitted by 
ihat door. What the learned District 


Judge did was to admit "additional" evi- 
dense on the appeal, aotiug presumably 
under the provisions of Order XLI, rule 
27, The mode in which he approached 
the case is best shown by his own words: — 
"1t appears that certain suits were 
pending when the judgment in this oase 
was pronounced. In two of the eases 
decrees have been obtained by private 
proprietors and the contention is that 
there has baen ап  eviotion by title 
paramount. The contention seems well- 
founded. The Appellate Court is bound 
to take cognizance of events that have 
happened since the decision of the suit." 
This last proposition, in the form in 
which it is stated and for the purpose 
to which it is directed, cannot be sup- 
ported in law. What are the events re- 
ferred to? They were the judgment in 
Sitikanta’s suit or suits, dated the 31st 
August 1914 and the judgments in the 
Kumar's suit against һө; Malliks, viz., the 
judgment of the trial Court on the 29th 
June 1914, and the judgment of the 
District Judge on the 12th August 1915, 
The judgments were not delivered ia 
suits to which the present plaintiffs were 
parties. In regard to the Malliks’ suit 
for rent they occupy а batter position 


than the Kumar, because no notice of 
the deposit made by the Chatterjees was 
given to them under section 149 (2), 
What I have said in the Kumar's suits 
about the judgment obtained by Sitikanta 
applies to all these judgments in the 
present suits. They are in no way oon- 
olusive. They are merely debateable pieces 
of evidence and they ought not to have 
been admitted under Order XLI, rule 27. 

It is true that at their own request 
the appellants were added as plaintiffs 
in the Kumar's suit against the Malliks 
but they subsequently withdrew, as we 
are informed, on the ground that they 
had not received the presoribed notice, 
It is not necessary now to consider the 
precise effect of the proceedings on the 
relations between the plaintiffs and the 
Chatterjees. 


As to Touzia Nos. 305 and 306 any 
question about the lands covered by those 
Touzis should have been made the sub- 
jest of investigation by the Commissioner 
appointed in the trial Court. 

The appeal shonld, in my opinion, be 
allowed. The judgment and decree of 
the District Judge should be discharged 
and the decree of the Subordinate Judge 
restored. No order as to costs here or 
in the lower Appellate Court. 


Secorp APPEAL No. 778 ок 1916. 
This appeal is preferred by the 
sons of Charu Chandra Chatterjee, 
plaintiffs in the suit, whose 
now questioned. They claim rent in res- 
pect of their share of the lands held 
by the Chatterjees for the period from 
1314 to the Ashar Kist of 1317, The 
claim was partly deoreed by the Sub. 
ordinate Judge on the 5th March 1914. 
The plaintiffs appealed to the District 
Judge and there were eross-objeotions by 
the Chatterjees. By hia first judgment, 
dated the 10th June 1915, the Distriot 
Judge substantially allowed the plaintiffs’ 
appeal and dismissed the defendants! crosse 
objections. А review, however, waa 
granted, as in the Kumar's suits, and by 
his judgment on review, dated the 26th 
January 1916, the learned District Judge 
dirested that a decree should be made 
оп .the same lines as the decrees made 
in review in the Kumar's suits, 


two 
the 
title is not 
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The plan of the ground given iu the 
District Judge’s first judgment is similar 
to the one I have given above but 
is somewhat differently lettered. Ka in 
the plan іп this case corresponds to 
"Kalikapur" iu the other plan, Khato Ka, 
Ga to Kha, Una to Ga, Gha to (ha, 
Cha to Cha and Chaito Una. Using for 
the saka of uniformity the lettering in 
the plan given above the plaintiffs ended 
by confining their claim to a plot form- 
ing the Asali land of Kalikapur and plots 
Ka, Kha, Una and Cha omitting plots Ga 

and Gha. 

' The judgment and decree of the learned 
District Judge on review are open to 
the same criticisms and objections as the 
judgment which he passed on review 
in the Kumar’s suits, They should be 
set aside with the effect that his original 


judgment and decree will be restored. 
No order as to the costs of this ap- 
peal or as to the -costs incurred in 


the lower Appellate Court in the hear- 


ing on review. 


WALY8LEY, J.—I agree. 
Appeals allowed. 





ALLAHABAD HIGH COURT. 
First Civi, Аррвлт, No. 190 or 1917. 
February 20, 1919. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
TODAR SINGH. AND ANOTHER— DEFENDANTS 

: — APPELLANTS 
versus 
Thakur KEHRI SINGH AND ANOTHER — 


PLAINTIFF AND DEFENDANT— RESPONDENTS. 

Pre-emption, suit for—Co-sharer refusing to pur- 
chase, effect of — Consideration for sale—Burden of proof 
—Court, duty of 

A wajib-ul-arz provided that if a co-sharer 
wished to mortgage or sell his share he should 
do so first among his co-sharers and in case of 
their refusal, to others. In September 1914, а 
vendee gave notice to his co-sharers, including 
the plaintiff, offering to sell certain property, None 
of the co-sharers gave any answer to the 
notice or expressed his willingness to purchase 
the property. Subsequently the vendor sold the 
property to the defendant and the plaintiff brought 
a suit for pre-emption just within the period of 
limitation: 

Held, that under the circumstances the plaintiff's 
conduct amounted to a refusal to purchase the 
property and he was, &herefore, not entitled to 
pucceed, [p. 127, col, 2.] 
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Where the Court sees that the price has been 
inflated for the purpose of avoiding pre-emption, 
and that the price is clearly beyond the reasona®le 
market-value of the property, the onus lies on the 
vendee to show the actual payment of the considera- 
tion and to explain why an abnormal price was given. 
But in cases where there is nothing to show that the 
sale price mentioned in the deed is exorbitant there 
is no such onus cast upon the vendee. [p. 127, col. 2; 
р. 128, col. 1.] 


First appeal from the decision of the First 
Additional Subordinate Judge, Aligarh, dated 
the 18th April 1917. 

Mr. Baldeo Ham aud Dr. 
Sen, for the Appellants. 

Messrs. B, E. O'Conor aud Punna Lal, for 
the Respondents. 

JUDGMENT.—This appeal arises oui 
of a suit for pre-emption. The Court below 
decreed the suit. The defendants-vendees 
have appealed. They contend that no custom 
is proved; secondly, that the plaintiff pre- 
emptor refused to purchase; and, thirdly, 
that the Court below has erred in dealing 
with the question of consideration. »There 
are some circumstances connected with the 
history of this village which might create 
some. doubt as tothe existence of a custom, 
In the view, however, that we take in the 
present oase it is unnecassary for us to go into 
this question. It is an admitted fact that 
about a year before the sale, that із in 
September 1914, the vendor gave a written 
notice tothe co-sharers including the plaint- 
iff in the following words: “On account 
of heavy debt it is resolved that the 
ancestral property. 7. е., & six-biswa share, 
4. €, 86 shares comprising 338 bighas 4 
biswas of land and bearing a jama of 
Rs. 377-11-5, according to the present 
khewat, ont of 144 shares in the 10 bzswus 
8 beswansts 65 kachwanst mahal in Mouza 
Kidhara, should be sold at 3 аппаз per 
cent. Hense this notice is sent to you 
the co sharers severally, so that if any 
one wants to purchase the property he 
should doso withina month: Otherwise he 
will be debarred of his right of pre-emption.” 


Surendro Nath 


Apparently the vendor was unible to 
find a purchaser for sometime, but ib is 
an admitted fact that the plaintiff pre-emptor 
never gave any answer to this notice or 
in any way proclaimed thathe wished to 
purshase the property. Hven after the 
property: was sold bya registered sale-deed 
on the 13th of Ostober 1915,the present. 
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suit was not instituted until the Ilth of 
November 1916, that is to say, more than 
а year after, The suit would even have 
been barred by limitation except for certain 
holidays in the Court below. The Court 
below in dealing with this matter’ says: 
“The property was not clearly stated in 
the notice, and it was not unreasonable 
that tbe plaintiff waited until it was 
disclosed which’ property was to ba sold 
and for what price. It was very necessary 
and reasonable that after the deféndant 
had talked with the defendant vendee he 
should have informed the plaintiff of the pro- 
posed transaction stating the correct quantity 
of the property to be sold and the amount 
which the stranger was offering for it, 
If then the plaintiff refused, or remained 
silent, he should have been entitled to sell 
16 to the stranger.’ It seems to us that 
this was a very unreasonable view to take. 
In the first place, the only difference so 
far as he description of the property is 
concerned is that the plaintiff mentioned 
86:shares as being what he intended to 
sell while in point of fact-he sold only 
74. There is nothing to show that the 
rate, namely 3 annas, was not in or about 
ihe rate at whioh the property was actually 


sold. We cannot, of course, be quite certain 
what were the actual profits. The plaint- 
iff gives one version as to the amount 


of profits, the defendant another. The Court 
below says -that after the vendor had 
talked with the vendee and arranged the 
price, he should then have come back to 
the pre-emptor and offered the property to 
him. Surely this would be an unreasonable 
burden to cast on the vendor, How could 
a vendor be expected to find an outsider 
and arrange with him about the sale of 
the property, when all the time the outsider 
would know that before-the bargain could 
be concluded the vendor must go back to 
all the co-sharers? The vendor in such 
case would be driven from pillar to post, 
first to his co-sharers, then to the outsider 
and then from the outsider back to the 
co-sharers. In connection with this let us 
see what the oustom was as proved by 
the entry in the wajib-ul.arzes of 1856 and 
1872, The entry in the wajib-ul-arz of 
1856 is: "If a oo-sharer wishes to mort- 
gage or sell his share, he should do во 
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first among the co-sharers, in case of their 
refusal, to others.” In the wajib.ul are of 
1872 the record is: ‘Every oo-sharer has 
power to transfer his property, At first 
he will sell it to his near oo-sharers and 
in саве of their refusal to take it, then 
to other во-вһагегз in the village but if 
they also refused to take it, then he shall 
have power to transfer it to any person 
he may like." Assuming as we have said 
before that these entries referred to a 
custom of preemption, we think that the 
vendor complied with that custom when he 
served the written notice on the plaintiff 
pre-emptor. It was a clear offer to sell 
to the co-sharer. The custom ав proved 
is not that the vendor should first find 
an outsider ready to purchase and then 
go to the во sharer. Such a custom, if it 
existed, would seem to be unreasonable 
and almost impossible to comply with, 
We think that under the circumstances of 
the present case, the plaintiff having ignored 
the notice that was served upon him and 
never having intimated to the vendor that 
he wished to buy and having waited even 
after the property was sold for more than a 
year, we should draw the inference that he 
refused to purchase the property. 

With regard to the consideration it is 
not strictly necessary for us to say any- 
thing, but in case there may be any further 
litigation we think it right to make A 
few observations. It does not appear to 
have been in any way established that 
this property was not worth the price 
mentioned in the sale-deed. In other words, 
there was nothing to show that a fiotitious 
price had bsen mentioned inorder to prevent 
pre-emption, 

The Court below has disallowed an item 
of Rs. 5,040 alleged to have been paid 
by the vendee in discharge of a promissory 
note -due by the vendor. The  vendee 
adduced evidence to show that this promissory 
note had been discharged and there was 
of course acknowledgment in the sale-deed 
of the receipt of the full consideration by 
the vendor, This Court has always held 
that where the Court sees that the price 
has beeninflited for tha purpose of avoiding 
pre-emption, and that the prise is clearly 
bayond the reisonable market-value of the 
property, tbe onus lies,on the vendee to 
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show the actual payment-of the considera- 
tion and to explain why an abnormal 
price was given. But in cases where there 
ig nothing to show that the sale price 
mentioned in the deed is exorbitant there 
is no such onus ast upon the vendee, 
1f we had been granting a decree for 
pre-emption, we would have made the desree 
conditional upon payment of the full price 
mentioned in thesale deed. We may men- 
tion in passing that the lower Court seems 
to have made a mistake in caloulation of 
about Ra. 400 against the defendant. We 
allow the appeal, set aside the de:rae of the 
Court below and dismiss the plaintiff's suit 
with costs in both Courts. Costs in this 
Court will include fees on the higher scale. 


Appeal allowed. 


PUNJAB CHIEF COURT. 
Sgcoxp Civic APegman No. 1747 oF 1916. 
January 4, 1919. 
Present:—Mr. Justice Soott-Smith. 
GUSAUN MAL AND OTHERS— PLAINTIFFS 
— APPELLANTS 
versus 
RAM RAKHA MAL AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. I, т. 10— 
Plaintiff, substitution of—Court, power of, when to be 
exercised —Mortgage, benami, suit on—Bona fide 
mistake— Previous suit against third parties —Plaint- 
if, whether bound by statements made in that suit — 
Estoppel. 25 

Order I, rule 10, of the Civil Procedure Code 
gives very wide powers to a Court in the matter 
of substituting or adding a plaintiff. The power 
is, however, only to be exercised if the Court is 
satisfied that the suit was instituted through a 
bona fide mistake. [p. 129, col. 1.] 

Опе N. filed a suit for recovery of a certain 
gum as principal and interest on the security of 
a mortgaged shop but а preliminary objection having 
been taken that the deed was benami and that 
the real mortgagees were G. and his brothers, the 
trying Court ordered that they should be made 
plaintiffs and N. made a defendant and returned 
the plaint for amendment, which was accordingly 
amended and ye-filed. A decree having been passed 
in the plaintiffs’ favour, two separate appeals were 
filed, one by the representative of the original 
mortgagor and the other by the sons of one B, 
who had purchased the shop in exeoution proceed- 
ings. The Appellate Court dismissed the suit on 
the ground that in ae previous suit the present 
plaintiffs had stated that the mortgage-deed now 
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sued upon had not been written benami and that 


they had nothing whatever to do with it. The 
plaintiffs filed а second appeal to the® Chief 
Court: 


Held, (1) that when a deed has been executed 
Ъъењаті, there may well be a doubt as to who should 
actually bring the suit; [p. 129, col. 1.] 

(2) that N. brought the suit in his own name 
in a bona fide belief that he could maintain it and 
that, therefore, the first 'Court was justified in sub. 
stituting the names of the present plaintiffs for that 
of М.; Гр. 129, col 2] > 

(3) thatnone of the present defendants having been 
parties to the previous suit and the statement of 
the present plaintiffs not having caused them to 
change their position in any way, the plaintiffs 
could not be bound by ‘anything they said in that 
suit and were not estopped from maintaining the 
present suit. [p. 129, col 2; p. 130, col. 1.] 

Second appeal from the desree of the 
District Judge, Hoshiarpur, dated the 21st 
April 1916, reversing that of the Munsif, 
lst Class, Una, dated the 22nd August 1914, 


decreeing the claim. ` 


Mr. Tek Chand, for the Appellants. 
Mr. Nanak Ohand and Dr. Gohal Ohand 
Narang, for the Respondents. 


JUDGMENT.—The suit out of which the 
present appeal arises was originally in- 
stituted by one Nathu Mal for resovery 
of Hs. 728-6-0 as principal and interest 
upon the security of a  mortgaged" shop, 
but it being ‘admitted in the pleadings 
that Nathu Mal was only a benamidar 
the names of Gusaun Mal, Kirpa Ram 
and Munshi Ram were substituted as 
plaintifis for that of Nathu Mal, who 
was made a formal defendant under the 
provisions of Order I, rule 10, Civil 
Procedure Code. A decree was passed in 
their favour by the first Court and two 
separate appeals were filed in the lower 
Appellate Court, one by defendart No. 2, 
& representative of the original mortgagor, 
andthe other by defendants Nos, & to 7 who 
are the sons of Bishen Das, who purchased 
the shop in execution proceedings subject 
to Nathu Mal’s mortgage. The lower 
Appellate Court accepting the appeals 
dismissed the plaintiffs’ suit and they have 
filed & second appeal to this Court. 


The ground upon which the lower 
Appellate Court dismissed the plaintiffs’ 
suit was that in a previous suit (Gonda 
and others v. Gusaun Mal and others) the 
present plaintiffs stated in their jawabdawa 
that the mortgage-deed now sued upon 
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had not been written benami in favour 


of Nathu Mal and that they, Gusaun 
Mat and others, had nothiag whatevar 
to do with it. The Coart in its judg. 


ment ramarks: "it is opposed to all prinoi- 
ples of equity and law that a party 
may defend a suit on the geouad thit 
he has never executed nor had anything 
to do with the deed in suit, ' and then 
a few years later to bring a suit on 
the basis of the same deed, alleging that 
he was the real executant.” Тһе Court 
was further of opinion that the provisions 
of Order I, rule 10 (1), Civil Procedure 
Code, only applied when there had been 
a bona fide mistaka, waish in its opinion 
was certainly поё the oare in the 
present suit. It is common ground that 
the mortgage-deed was executed benami 
in favour of Nathu Mal, the real wort- 
gagees being Gusaun Mal and his brothers, 
Defendants Nos, 4to 7 filed preliminary 
objections to the effect that the deed was 


benami, that the real mortgagees were 
Gasaun Mal and others and that Маа 
Mal had no cause of action. Upon. this 


the trying’ Court ordered that Gusaun 
Mal and his brothers should be made 
plaintiffs and Nathu Mal a defendant and 
returned the plaint that it should be 
amended acccrdingly. The plaint was 
amended but Nathu Mal was retained in 
it as a co-plaintiff. The Gourt ordered 
& further amendment and then the name 
of Nathu Mal was struck off the list of 
plaintiffs and he was made a defendant. 
Order I, rule 10, Civil Procedure Code, 
gives very wide powers to a Court in the 
matter of substituting or adding a plaintiff, 
The power is, however, only to be exercised 
if the Court is satisfied that the suit is 
instituted through a bona fide mistake, 
The lower Appellate Court, as already 


stated, is of opinion that the-e was по 
bona fide mistake in the present onse. 
Now where a deed has been executed 


benami asin this case, there may very 
well be a doubt asto who sbould actually 
bring the suit. In Yad Ham v. Umrao 
Singh (1) it was held that the mortgagee 
named in a deed of mortgage is compe- 
tent to sue in his own namefor sale on 


(1) 21 А, 880; A.W. N. 


ы к) pui (1899) 120; 9 Ind, Dec. 
N.S, 3 


9 


INDIAN CABEB, 


129 


the mortgage, though he is admittedly only 
a benamidar fər some third person. The 
same was the view taken in Sachttanania 
Mohapatra v. Baloram Grata (2). The latter 
ruling was, however, distinguished in 
Mohendra Nath Moo*erjee v. Kali Prohsad 
Johuri (8), wherein it was held that 
a benumilar,as auch, is vot entitled to 
maintain asuit for recovery of possession of 
immoveable property of whish he is a mere 
benamidar. A diffarent view, however, was 
adooted in Nand Kisher» Lily, Ahmad Ata (+) 
and Yid Ran v. Umrao singh (i) and 
where different High Courts have differed 
as tothe law, it is quite clear that a 
layman might not be sure whether he is 
entitled to sue or not. in other words, 
Nathu Mal and Gasaun Mal and һ.в brothera 
might very eastly have felt doubt as to 
whether Nathu Mil should sue in his 
own name or whether Gusann Mal and 
his brothers should be the plaintiffs, |, 
therefore, ses no reason for supposing that 
Nathu Mal did not bring the suit in his 
own name in a bma file belief that he coild 
maintain it. The ficst Court was, therefore, 
quite justifiad in substituting the names 
of Gasaun Mal and others as plaintiffs 
for that of Nathu Mal. 

Thelower Appellate Court referred to 
a suit wherein in their pleas of the 25th 
August 1905 Gusaun Mal and his brothers 
said that the mortgage deed in question 
had not tesu written besami in favour of 
Nathu Mi. Таз suis was one for par'i- 
tion of Joint property and the plaintiffs 
in that suit showed this m rtgage as 
part of their joint property. (фа-апг Mal 
and his brothers, however, denied thi; 
now even assuming that their intention ia 
makiug this deuial was io defraud the 
then plaintiffs, | fail to sea how they are 
estopped from now urging tbat they are 
the real mortgagees, None ofthe present 
defendants were parties to that suit, and 
the statement of Gusaun Mal and others 
has not caused them to change their 
position in any way. The explanation offer. 
ed is that Nathu Mal advanced the money 
with whish the morigage was taken, 


(2) 24 C. 644; 12 Ind. Deo. (x. s.) 1099, 

(3) 20 C. 265; 7 О. W. N. 229, 

(4) IRA. 69; A. W. N. (.895) 160; 8 Ind. Ово, 
(N. s.) 751. 
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and that in 1905 when. that suit was 
brought, the debt was still outstanding 
against Gisaun Mal and others, and that, 
therefore, they considered that they were 
not entitled to the property mortgaged. 
That case was compromised and I quite 
fail to see how the plaintiffs can be bound 
in the present suit by anything which 
they said in that suit to which the pre- 
sent defendants were not parties. It is 
admitted in the present suit by all the 
parties that Gosaun Mal and his brothers 
are the real mortgagees, and under ‘these 
Gircumetances 16 is diffisult to see why 
they should not be allowed to maintain the 
suit, The lower Appellate Court holds 
that the plaintiffs are not proved to be 
the real mortzagees. but when they were 
admitted to be the real mortgagees no 
further proof was required. 

f, therefore. ascapt the appeal and setting 
aside the ordar of the lower Appellate 
Cours ramand the case therato for re-decision 
of the appeals which were filed from the 
order of the first Court. Stamp ia this Court 
will b» rafuniel and other costs will he 
costs in the сазе, 

Appeal accepted; 
Oase remanded, 


ALLAHABAD HIGH COURT. 
Fissr APPEAL FROM Ogper No. 68 
or 1918. 
March 3, 1919. 
Present :—Sir Henry Richards, Kr., Chief 

Justice, and Justice Sir Р О. Banerii, Kr. . 

Pandit SHIAM NARAIN T.CKOO anp 
OTHERS— PLAINT: FFs—APPELLANTS 
versus 
Taz В.В &C. I. RAILWAY тнкоген irs 
AGRNT— Deresp nt— RESPONDENT. 

Civil Procedure ‘ode (Act V of 190S), s. 20— 
Cause of action Place of suing—Claim based on 
tort —Jurisdiction. 

Plaintiff and his wife were travelling from Agra 
to Kuchaman Road by the В. B and О. І. Rail way 
and purchased ti kets at Agra. They changed 
trains at Bandiqui and it was alleged that during 
this part of the journey thé carriage door opened 
out through the neglect of the defendant Railway 
Company, either ia not locking the door or in 
not seeing thas it was properly fastened, and the 
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plaintiff's wife fell outand snbsequently died. The 
plaintiff sued the company for damages in the Agra 
Court: ` 

Heid, (1) that the contract to carry the deceased 
lady was a contract with herself and there was ` 
no privity between the plaintiff and the defendant 
company: [p. 182, col, 1.] 

(2 that the suit was based upon tortand upon 
the provisions of the Fatal Accidents Aot and the 
cause of action having arisen outside the juris- 
diction of the Agra Court, that Court had no power 
to try the suit. [p. 132, col. !.] 


First appeal from the order of the Subordi- 
nate Judge, Agra, dated the 25th April 1918. 

The Hon’ble Dr. Теў Bahadur Sapru, for 
the Appellants. 

Dr. 9. W. Dillon, for the Respondent. 


JUDGMENT.—This appeal arises ont 
of a suit brought against the B. B. and 
C.I, Railway. There were four plaintiffs, 
one adult and three minors. The alleza- 
tion is that the (rst plaintiff, his wife 
and three children (the other three minor 
plaintiffs) were travelling from Agra to 
Kushaman Road and purchased tickets at 
Agra The party changed their carriage 
at Bandigni station and got into another 
train. 1% is alleged that іп the course of 
this part of the journey the carriage door 
opened ont through the neglect of the 
defendant Railway Company, either in not 
locking the door or in not seeing that it 
was properly fastened and plaintiff's wife 
fell out and subsequently died. Oaa of 
his minor girls Ram Dulari, plaintiff No. 3, 
also fell out and was injured. Rupees 25,000 
were Glaimed by the family as damages 
for the death of the wife of plaintiff No 1 
and Rs 5,000 were alaimed by Ram Dulari 
and Sham Dulari for injuries caused to 
them. Various pleas were raised by the 
defendant Company. They contended that 
the ceuses of action in respect of the death 
of the wife and tbe injuries to the daughters 
could not be joined. They also pleaded 
that the Agra Court had no jurisdic- 
tion as the cause of action did not arise 
in that District. There were of course 
alec pleas denying neglect and lability. 
The Court below held that it had no 
jurisdiction to entertain the suit and 
directed the plaint to be returned for presen- 
tation in the proper Court. The plaintiffs 
have appealed. 

It is quite clear that prima facie a Company 
should be sued at its prinsipal place of business, 
which in this саве iaat Bombay. If, however, 
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‘the plaintiffs could show that the canse of 

action wholly or in part arose at Agra, 
then the suit could be instituted at that 
place, The contention on behalf of the 
plaintiffs is that the buying of a ticket 
by eash member of the family was в 
contract between the individual and the 
Railway Company to carry that individual 
“safely” from Agra to the place of desti- 
nation as set forth in the ticket and that 
the suit accordingly being based upon 
contrast, the cause of astion either 
wholly or in part arose at Agra. Ол the 
other hand the defendant Company contend 
that the alleged neglect about the carriage 
door was the “aause of aotion"and this 
oagurred, if at all, outside the jurisdiction 
of the Agra Court. 

In support of the contention of the plaint- 
iffy certain English esses have been sited 
and amongss them the cases of Austin v. G, 
MW. By. Gompany (1) and Foulkes v. Meiro- 
politan. District Railway Oompany (2). In the 
earlier of these two oases a mother 
suad for damages on the allegation that 
she accompanied by her infant child, who 
was under three yeara of age, was travelling 
on the defendant company’s Railway when 
the accident happened whereby the child 
was injured. The Jury fonnd in favour of the 
plaintiff. A question had arisen as to whether 
or not the ohild was more than three years old. 
lf it was under three years the mother was 
entitled to take it without the payment cf 
any fare For the purposes of argument 
it was assumed that ‘the child was under 
three years of age, and on this assumption it 
was held that the verdist of the Jury 
awarding damages could mot be disturbad. 
Three of the Judges state that the right 
was founded on the contrast which arose 
when the lady purshased har ticket and 
that the oontrach was to oarry “safely.” 
Blackburn, J., pub the obligation on a differ- 
gut ground, namely, the duty which the 
Company owed, quite irrespective of the 
contrasts. In the ease of Hast Indian 
Railway Company ү. Kalidas Mukerji (3), 
the vary сазе which we have just mention- 
ed was referred to. In the case before 


(1) (1887) 2 Q. B. 412; 36 L. J. Q. B. 201; 16 L. T. 
820; 15 W, R. 863. 

(2) (1819) 4 C. P. D. 267, 

(3: 28 0, 401 (Р. О); 28 LA. 1416 5 C. W.N. 409; 
8 Вот, L. В. 226; 11 M. L, J. 166; 8 Sar, P.C. J. 33. 
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their Lordships of the Privy Council the 
plaintiff's son had taken a ticket at Howrah, 
In the course* of the journey another 
passenger entered the carriage having with 
him a lot of fire-works. The fire-worka 
exploded and the plaintiff's son was injured 
and subsequently died of the injuries, 
wheraupon the plaintiff instituted the suit, 
The Indian Courts held that the defendant 
company was liable because there was a 
duty independently of any implied contract 
to carry the passenger "safely." 1% was 
argued before their Lordships of the Privy 
Counsil that the extent of the obligation 
of the Railway Company is to carry “safaly.”’ 
In short if was said that they are common 
oirriers of passengers, Their Lordships held 
that this was not the law. Their Lordships 
rafer to the case of Austin v. Q. W. Ry 
Company (1) and say at page 410* of the 
report: “In the one case it was a child 
uader three years of age between whom and 
the Railway Company of onurse there was 
no contrast, and the other is a case of the 
same character, It is important perhaps to 
observe what runs through the judgments 
and to observe that Mr, Asquith naturally 
enough used the same phrase yesterday in 
his argument as enforcing the necessity of 
the Railway Campany discharging themselves 
by insonssivable evidencs by saying that 
their contract was fo carry safely. Their 
Lordships think it is desirable that the 
error should be plainly stated, bsaoause it 
may mislead others hereafter. it is enough 
fo say that io their Lordships’ judgment 
there is no sush obligation on the part 
of the Railway Comprny.” I6 must be admit- 
ted at once that the facts in the present 
casa and the facts of the case to which 
we have just now referred are by no means 
identical. In the case before us the allega- 
tion із an allegation of neglect conagsted with 
the keeping of the door shub, In the cass 
before their Lordships of the Privy Counoil 
the allegation was neglect in allowing a 
passenger {о bring fire-works into the 
compartiment. We think, however, that the 
gase has a very distinct bearing upon the 
question аз to whether the liability of the 
Company in the present case is or is nog 
founded upon contract. Even, however, if wa 
assume that a person who‘purshases a ticket 
gan saa the Comoany "ez contractu” for injariag 
SPageob280.—Bd, |. Т 
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suffared during the course of the journay, 
it ig important to point out the foundation of 
the main claim put forward in this suit, 
that is, the claim for damages consequent 
upon the death of the wife of the plaintiff 
No. 1 is under the Fatal Acsidents Act 
of 1855. The preamble of that Asb is as 
. follo wa: — 

“Whereas n> aation or suit is now main- 
tainable in any Court against a person who, 
by his wrongfal act, nezlest, or default, 
may haya osusi tho darth of aasther persoa 
and 16 is oftentimss right and expedient 
that the wrongdoer in such case should 
bs answarable in damagas for the injary so 
eansed by him....” The contract to carry the 
deceased lady was a contrast to carry 
herself, There was no privity between the 

»plaintiffa and the Company and no gontract 
entered into by tha Company with the 
plaintiffs to carry this lady, aud а suit so far 
as relates to her death is a suit based 
upon tort and on the provisions of the 
Fatal Accidents Act of 1855, and cannot 
we think be said to be based on contract. 
After full consideration we have some to 
the conclusion that the decision of the Court 
below was correct. We accordingly dismiss 
the appeal with costs, including in this 
Court fees on the higher scale. The plaint 
‘will, of course, be returned for presentation 
‘to the proper Court as directed by the Court 


‘below.. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
+ Figear Опт, Appyas No. 592 ок 1915, 
February 19, 1919, 

Present: —Mr. Justice Scott-Smith and 
Mr. Justice Wilberforce. 
Musammat RAJ DULARI-—D.rFESDANT 
— AJ PELLANT 
VETSUS 
PALA MAL AND ANOTBER— PL/INTIEFS 
AND THK CHAND—DerFesDast 
—RE3PONpEN "S, 

Joint family property—Partition and settlement of 
accounts, suit for—Decre?— Мэтісаде of one party's 
shavre— Attachment of mortgagel property in execution 
—Objections by mortgagee - Suit by decree-holder for 
declaration of preferential right, whether maintainable 
— Lien of degree-holder. Е 
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. T. sued P. in 1898 for partition of joint family 
immoveable property and for settlement of acsonnta 
and dissolution of partnership In +90. the Chief ` 
Court gavə him a decree, declaring that he was 
en'itled to partition and that all houses in sgait 
were the property of the joint family and liable - 
to partition — Prosaedinga dragged on till 1907, when 
the District Judge ordered the Receiver to р oceed 
to divide the immovevble property without deduct- 
ing anything for debits dne by either party. In 
February 918 Т. execute! a  mortgage-deed in 
favour of the present defendant of his sh re. 


"The Heoeiver's scheme for partition was sanctioned 


by the Court on the v7th July апі the District 


-Judge's order was maintained by the Chief í oort 


on ‘st November 1-10. In a subsequent judg- 
ment of the 3rd August 1914 the Chief Court held 
that the total amount due from Т, to Р. and others 
on account of the partnership was Rs 4,246 11.3. 
An attachment of the mortgaged property took 
place in ii and P. and others applied for sale 
of the attached houses. The mortgagee objected 
to the sale and the objection having been allowed, 
the decreo-holder& P. anıl others brought the pre- 
sent suit for a declaration that they bad а lien on 
the property and had a preferential right to that of 
the mortgagee; 1 

Held, 11 that the joint family immowesble pro- 
perty, had no connection whatever with the part- 
nership business and was in no way hable for 
any oe due on the partnership accounts; [p. 133, 
col. : 

{2 that, therefore, the plaintiffs had no lien on 
йш a in suit and could not succeed. [p. 133, 
col. 2, 


First appeal from the deoree of the 
Sabordinate Judge, let Class, Delhi, dated 
the 25th January 1915, decreeing plaint- 
ifa claim withoüt costa, 

Pandit Rem Bhaj Datta and Lala Shiv 
Narain, for the Appellant. 

Lala Mott Sagar, R.S , for the Respondents. 

JUDGMENT.—The desision of this 
appeal, it is hoped, concludes litigation which 
commeneed in 1898. in that year one 
Tek Chand ened Pala Mal and others for 
partition of joint family immoveable pro- 
perty and for settlement of secounts and 
dissolution of partnership, The Chief 
Court on the 7th December 19С1 gave 
the plaintiff Tek Chand a deoree for 
declaration that Ев was entitled to parti- 
tion and decided that all the houses in 
suit were the prcperty of the joint family 
avd liable to partition. 16 also ordered 
that partition should .be carried out in 
execution after it bad been ascertained 
what amount of property remained to be 
divided. Proceedings draeged on slowly 
before a Receiver till 1907 when certain 
directions were issued by Mr, Ellis, Dis- 
trict Judge, who ordered the Receiver: to 
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proceed to divide the immove»ble pro. 
perty immediately withont dedusting any 
thing for debits due by either party. 
He directed that any debits that might 
on account be found due sonld be deduct- 
ed from any cash balance divisible and 
should rot be considered in the division 
of the immoveable property. He obviously 
considered that any debits due from any 
member of the family could be made 
good from the “sash divisible, The Re- 
ceiver next on the 24th January 19.8 
put in two schemes for the division of 
the house property, This was followed 
ou the 15th February 1903 by the execu- 
tion of a  mortgage.deed by Tek Chand 
in favour of the present appellant of his 
share for Ңз. 5,000. The Raceiver’s scheme 
for partition of the immoveable property 


was sanctioned by the Court on the z7th ` 


July 1908, and the District Judge’s order 
on this point, which was not questioned on 
appeal %о the Chief Court, was maintained 
by it on the lst November 1910. The 
Chief Court also held in a subsequent 
judgment of 3rd Augnst, 1914 that the 
total amount due from Tek Chand to Pala 
Mal and others on the partnership account 
was Ra, 4,246 11.3. 


The present proceedings have arisen ont. 


of an attachment of the mortgaged property 
which took place in 1911, aad an applina- 
tion by Pala Mal and others for the sale 
of the attashed houses. The  mortgagee 
raised objections to the sale of the houses 
and this dispute was desided in her favour 
by Murari Lal in 1912. The decree-holders 
Pala Mal and another, therefore, sued for 
a declaration that they had a lien on 
the property and had a preferential right 
to that of the mortgagee. This suit -has 
been decided in favour of the plaintiffs 
in & somewhat indecisive judgment by 
the lower Court, which has held that 
the mortgage having taken place prior 
to final partition it could have no effect 
on the lien of the co. partners. It has 
also held that the mortgage having been 
effeóted pendente lite cannot affect the rights 
of Pala Mal. Against this desision an appeal 
has been preferred to this Court. А 

Counsel for the respondents does not 
attempt to support the finding of the 
lower Coort that the doctrine of lis 
pendens applies in any way to the facts of 
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this case, and it is unnecessary, therefore, 
for us to discuss further the finding of the 
lower Court cn this point. 

Counsel for the aopellant contended 
with force that the houses now in suit had 
na connection with the partnership affairs 
of the parties, He pointed ont that the 
original scit was for partition of joint 
family property and for dissolution of 
partnership and rendition of accounts, and 
urges that the houses, though part of 
the joint family property, had no con- 
nection with the partrership concern. His 
contentions are borne ont by the original 
plaint, by the Chief Court judgment of 19C1 
and by the whole eonrse of the litiga- 
tion. It ia most noticeable in this cornes- 
tion that Mr. Elis's judgment of 1907, 
in which he ordered the partition of the 
joint family bousqs to proceed separately 
from the settlement of the partnership. 
accounts, was never questioned in appeals 
to the Chief Court, Farther it is signifi- 
cant that Pala Mal and others, when 
they applied for attachment of the pro- 
рагу of Tek Ohand, did not allege any lien 
on the houses in their capacity as part- 
ners. Against this position taken up on 
behalf of the appellant Counsel for re- 
rpondents argued, on the basis of seotion 
262 of the Contract Act and Lindley on 
Partnership, page 417, 8th Edition, and 
other authori ies, that the lien of one 


partner exists on partnership property 
till the conclusion of dissolution. It is 
not necessary for ug to discuss the 


authorities, referred to, ав it is olear from 
the facts which we have mentioned above 
that the joint family immoveable pro- 
perty had no connestion whatever with 
the partnership business. For these reasons 
it is obvious that Pala Mal had no lien 
on the houses now in suit. , 

For the foregoing reasons we hold tha 
at the time of the mortgage tbe joint 
family property was in no way liable for 
any debits due on the partnership accounts, 
and accapting the appeal dismiss plaintiffs’ 
suit with costs in both Courts. 

Appeal accepted. 
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ALLAHABAD HIGH COURT. 
Sscoap Civit APPEAL No. 493 or 1918, 
February 7, 19:9. 

Present : —Mr. Justice Piggott 
and Mr Justice’ Walsh. 
Musammat KADMA, PASIN—Jopoment- 
DEBTOR — APPELLANT 
versus 


MUHAMMAD ALI alias CHANDAI 
MIAN — Decree-nor DER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), О. XXXIV, 
т. 14, scope of ~Claim arising under the mortgage, 
what ig—Mortgaged property leased to mortgagor— 
Decree for money obtarned by mortgagee—Mortgaged 
property, whether can be sold. 

Certain property, comprising а fixed-rate hold. 
ing and also the right to collect a portion of the 
dues received at a certain temple, was mortgaged 
by the defendant to the plaintiff with possession. 
The mortgagor obtained possession of the holding 
but with regard to the temple dues he entered 
into a further contract with the mortgagor, where- 
by the latter undertook to pay to the former а 
certain sum every year in return for the right to 
make the collections. The mortgagor having made 
default in payment of this sum, the mortgagee 
brought a suit on the basis of the contract and 
obtained a decree. In execution of this dectee he 
sought to bring to sale the equity of redemption 
of the whole of the mortgaged property: 

Held, that the claim in respeot of which the 
decree had been obtained by the mortgagee was 
& claim arising under the mortgage within the 
meaning of rule 14 of Order XXXIV of the Civil 
Procedure Code and that the mortgagee was nof, 
therefore, entitled to bring the mortgaged pro- 

erty to sale in execution of his decree. p. 187, 
cols. 1 & Y; р. ‘88, col. 1.] 

Per Walsh, J.—1n order to escape the mischief 
aimed at by Order XXXIV, rule 14,0f the Civil 
Procedure Code the claim of the mortgagee must 
be distinct from, that is tosay, unconnected with 
the mortgage transaction. [p. 138, col. 2.] 

. The worda “a claim arising under the mortgage” 
in rule 14 of Order .XXXIV of the Civil Pro- 
cedure Code mean i claim arising under the 


mortgage [p. 185, col. 1 

. Second appeal from the decision of the Dis- 
trict Judge, Allahabad, dated the 14th March 
1918, 


FACTS.—Musammat Kadma mortgaged 
certain properties with possession for a sum 
of Rs.8,000. The mortgage was executed 
in favour of Muhammad Ali on 26th June 
1909. The properties mortgaged included 
the mortgagor's right to collect offerings 
at a temple forl4 days a year. The mort- 
gagea got possession of the property, which 
ineluded 32 bighas сЁ fixed-rate tenancy. 

Owing to the mortgagee being а Mubam- 
madan, there were difficulties in the way 
ef his replising the ingoraé arising from the 
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temple rights, Consequently an agreement 
was arrived ab between the parties on L0th 
August 1409 whereby the mortgagor was to 
realise the proceeds of the offerings and 
pay Rs. 700 per annum to the mortgagee, 


The mortgagor failed to carry out the 
agreement and make payments. The 
mortgagee instituted a suit on the baris of 
the agreement for recovery of the amount 
due under it and got a simple money 
decree for Rs. 3,762 6-0. ' 


In execation of the said decree the mort- 
gagee applied for attachment and sale of 
the mortgaged property. 


"The judgment.debtor, Musammat Kadma, 
objected to the sale and pleaded’ Order 
XXXIV, rule 14, Civil Procedure Code. 


The first Court held that the claim arose 
under the mortgage and that the property 
could not be sold in execution of. the 
decree. In appeal the learned District 
Judge held that Order XXXIV, rule 14, 
Civil Procedure Code, did not bar the 
sale of the mortgaged property as, the 
mortgage-deed and the agreement were two 
distinot and separate transactions and the 
claim could not be said to have arisen under 
the mortgage. 

The judgment-debtor appealed to the High 
Court. 


Mr. Ibni.Ahmad, for the Appellant, 
submitted that the agreement and tke 
mortgage could not be said to be two 


distinct and separate transactions. The 
agreement was to give effect to the cindi- 
tions of the mortgage. It was to realise 
the usufruct of the mortgage that the mort- 
gagor was put in possession. In Order 
XXXIV, rule 14, ‘a claim arising under 
the mortgage’ meant any olaim which bas 
some connection with the mortgage. Other. 
wise the Legislature would have worded it 
differently. The interpretation put upon these 
words by the learned District Judge was too 
narrow. Ifthe decree were allowed to stand, 
it would be depriving the mortgagor of his 
right to redeem the original mortgage He 
relied upon Azim Ullah v. Naiam un nissa 
(1), Ram Das v. Munna (2), Ganesh Singh. 


су 16 А. 415; A. W. М. (1894) 140; 8 Ind, 


Dee. (x. в.) 270. 
(2) 18 Ind. Саз. 221; 4 О. 1. J. 571, 
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‚у. Debi Singh (3) and Тоған Nath Adhikari 
‚у. Bhubaneshwar Mitra (А). 


Mr. Shiva Prasad Sinha for Mr. Nawal 
“Kishore, for the Respondent, submitted 
that outside the provisions of section 99 
-of the Transfer of Property Ас: there 
-was nothing in law to prevent а mortgagee 
‘from purchasing the equity of redemption 
‘and in support referred to Muhammad Abdul 
“Rashid Khan v. Dilsu*h Rai (>), The ques- 
tion was whether it wasa claim arising under 
‘the mortgage or not. The agreement was 
quite an independent transaction which was 
‘in no way dependent upon the mortgage- 
deed. It nowhere provided that in case 
of failure of payment the sum of Rs. 700 
‘was to be added to the mortgage money. 
‘He relied upon the principle laid down in 
Ohimman Lal v. Bahadur Singh 16), Huhan 
Jahan Begam v. Kedar Nath (7) and Haribans 
. Rat у, Sriniwas (8). 


° JUDGMENT. 

Prca»rr, J.—In this case the two 
Courts below have differed upon a ques- 
tion of law of some difficulty regarding 
athe application of the provisions of Order 
XXXIV, rule 14, of the Code of Civil Pro- 
cedure to the fasts of this particular case, 
The respondent obtained from the original 
judgment-debtor-appellant a  possessory 
mortgage in respect of certain property: 
That property comprised a fixed-rate 
holding and also the right to collect a 
portion of the dues received at a certain tem- 
ple. Under the terms of the mortgage the 
mortgagee was entitled to possession over 
the holding and to realise for himself the 
share of the temple dues specified in the 
document. We are informed that be 
obtained possession over the fixed-rate 
holding. With regard to the temple dues 
the respondent, who із в Mahomedan, 
seems to have found some difficulty about 
realising them himself. He entered into 
a further contract with his mortgagor, 
which may he described as a lease or farm 
of the right secured to the mortgagee of 
collecting these dues, The mortgagor 


(3) 5 Ind. Cas. 419; 32 A. 377: 7 A. L. J. 821, 
(4) 80 Ind. Cas. 988; 42 О. 730. 
(5) 2' A: 5V7: 2 A.L. J, 210: A. W., N. (1902);:89;` 
(6) 28 А. 888; A. W N. (1901) 95. 
. (7) A. W. N. (1901) 109. 
- (8) 20 Ind, Cas. 896; 35 A. 618; 11 A. L, J, 841, 
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undertook to pay to the mortgagee a sum 
of Rs. 700 a year in return for the latter’s 
permission to realise what she could for 
herself out of the dues in quastion. The 
mortgagor having made default a suit 
was brought on the basis of this contract 
of farm or lease, and a decree obtained. 


‘In execution of this decree the respondent 


has attached, and кеєКз to bring to sale, 
the equity of redemption in respect of the 
whole of the property which formed the 
subject-matter of the original mortgage 
in his favour. The question is whetheran 
order for sale of this proverty is or is 
not forbidden by Order XXXIV, rule 14, 
of the Code of Civil Procedure. The Court 
of first instance held that, on the plain 
words of the said rule, the decree for 
money obtained by the respondent was 
a decree for the payment of money in 
satisfaction of a claim arising under the 
mortgage and that the sale of the equity 
of redemption in the mortgaged property 
was, therefore, prohibited urder the terms 
of the rule. The learned District Judge 
has reversed this finding on appeal, being 
evidently influenced by the decision of 
(5) Court in Haribans Rat v. Sriniwas 

8). 

That oase undoubtedly comes very 
close to the case now before us and 1 
am not surprised that the learned District 
Judge felt obliged to treatit asa decinive 
authority in favour of the decree-holder, 
At the same time the present case is 
distinguishable on the facts and I very 
much doubt whether the learned Judges 
who desided the вазе of Huribans Rat 
v. Sriniwas (8) would have been in 
favour of the respondent in the appeal 
now before us. They seem to have held 
that the decree for costs, which was sought 
to be executed in the case then before 
them, represented not money . due to the 
deeree-holder as mortgagee, but merely a 
sum of money to which he was entitled 
as a snesessful litigant. They, therefere, 
held that tbe decree in the cise 
then before them was not one for the 
p»yment of money in satisfaction of а 
claim arising under the mortgage. It must 
bs remembered that there has been an 
alteration in the law, singe the pravisicna of 
Order XXXiV, rule »4, of the present Code 
cf Civil Procedure (Act V of 1908) 
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were substituted for those of section 99 of 
the Transfer of Property (Act 1V of 
1882). It is, therefore, of very little use 
torefer to rulings anterior in date to this 
change in the law. For instance, there 
has been considerable controversy before us 
as to the bearing on the present ease of the 


principles laid down by the Jearned Judges’ 


of this Court in two cases, one reported 
as Altaf Ali Khan v. Lalta Prosad (9) 
and the other as Chimman Lal v. Bahadur 
Singh (6). The former case із relied 
upon by the appellant and the latter by 
the respondent. It seems sufficient to say 
that both these cases were decided at a 
time when the mortgagee could in no 
event bave brought the mortgaged property 
to sale in execution of a decree for the 
satisfaction of any claim, whether arising 
under the mortgage or not. The question 
which we have now to consider was, theres 


fore, not present to. the minds of the 
learned Juiges who desided those two 
cases. They had to determine whether 


under particular circamstances, the remedy 
of a particular mortgagee was or was not 
confined to a suit for sale upon his mort- 
gage and whether or not it was open to 
him, at least аз an alternative relief, to 
obtain a simple money decree, by way of 
arrears of rent or the like, against his 
mortgagor, No question could be raised 
under the law as it then stood as to the 
right of the mortgagee to execute such 
decree, when obt«ined, by attachment and 
sale cf the mortgaged property. А part 
from the case which the learned District 
Judge has treated as decisive, there seem 
to bə only two other decisions since the 
pissing of Act V of 1908 which 
deserve notice. One of these 1s the case 
of Ganesh Singh v. Debi Singh (3) and 
the other is Turak Noth Adhikari v. 
Bhubaneshwar Mitra (4). Both these cases 
seem to me a good deal in favour of the 
appellant. In the former itis true that the 
usufructuary mortgagee there concerned was 
permitted to bring the mortgaged property to 
ais in execution of a simple money- decree. 
The learned Judges, however, laid particular 
stress on the fact that the decree then in 
question was passed upon a compromise, In 
effect, as it seems fo me, they regarded the 
, (9) 19 А. 496; A, W, №, (1897) 128; 9 Ind. Dec. 
(s, в.) 820. . : : A 
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compromise decree under which the mort» 
gagor became liable to tbe mortgagee for 
tbe payment of a certain sum of money as 
a contract superseding and abolishing the 
previous contrast of mortgage. On this view 
of the case there remained no mortgage in 
existence which oculd be set up by the 
judgment debtor so as to invoke the provi- 
sions of Order XA XIV, rule 14 of the Orde 
of Civil Procedure. I think that the way in 
whieh the learned Judges laid stress upon 
the: fact that the decree in the case before 
them had been passed upon а compromise 
and was, therefore, the re-ult of a fresh agree- 
ment or contract between the parties, 
suggests that their decision would have been 
different if they had had to deal with 8 
decree for money passed after contest, The 
Calcutta case was the converse of the present 
one and as a matter of fact resulted in 
an order in favour of the decree holder; 
but the principle laid down by tbe learned 
Judges was that the prohibition contained 
in Order XXXIV, rule 14, would operate in 
respect of any decree of which it could 
not be said that it was unconnected with 
the mortgage debt In the case now before 
us the money for which this decree was 
obtained represented the usufruct of tha 
mortgaged property to which the mort- 
gagee was entitled as part of his contract 
of morteage. His right to receive this 
money rested upon his position ав 
mortgagee. The mortgagor bad become 
liable to pay the mortgagee this money 
in consequences of an agreement entered 
into between the parties subsequent to the 
mortgagr; but 16 seems to me, in the first 
place, that the money for which the 
decree was passed was ап essential 
part of the mortgage money just a3 much 
as arrears of interest which, if falling 
due on a contract of simple mortgage, 
become part of the mortgage money; in 
the second place, it seems to me that it 
would be doing violence to the plain langu- 
age of the rule to say that the claim in 
satisfaction of which this desree was passed 
was not a claim arising under tbe original 
contract of m rtgage. The learned Distriot 
Judge has interpreted the principle laid 
down in the decision of Hartbans Rat v, 
їп? в CB) as if the learned Juiges 
hai intended to lay. down that the. t:ue 
test- was :-wbether or- not the money -for 
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which a decree had been obtained was 
money which could have been claimed in 
a suit for sale upon the mortgage. This 
goes, I think, a little beyond the actual 
ratio decidendi of the case in question, 
Moreover, althoughithe test may be a satis- 
factory one in the case of claims arising 
out of a simple mortgage, it is not so 
easy to apply it to the case of a usu. 
fractuary mortgage. The provisions of the 
Transfer of Property Act assume that a 
person in whose favour а contract of usu- 
fructuary mortgage has been entered: into 
has either been put in possession of the mort- 
gaged property or has not. In the latter 
event he would have a right to sue for 
his money under section 08, clause (c) of the 
Transfer of Property Act (.У of 1882). In 
the former event itis presumed that he wonld 
be in fall enjoyment of ali his rights in 
respect of the usufruct of the mortgaged 
property. Difficulties may arise, however, 
in applying this principle where the mort- 
gagor has entered isto a subsidiary agree- 
ment with the usufruetuary mortgagee, so 
that it may be said that the morigagee is 
constructively in possession by virtue of his 
subsidiary contract with the mortgagor, but 
the latter is nevertheless withholding 
from the mortgagee themoney which һе 
had covenanted to pay. I think that 
thisis a risk which a usufruotuary mort-. 
gagee most be content to run when he- 
chooses to enter into a transacticn the 
effect of which is to replace the mort- 
gagor in actual possession over tne mort- 
gaged property, or any part of it. There 
is nothing in law to prevent the parties 
to а mortgage from entering into such an 
egreement; but the fact that the mortgagor 
has become liable by reason of such sub- 
sidiary contract to make certain payments 
to the mortgagee does not affect the considera- 
tion that the money so agreed to be paid 
represents the usufruct of the property to 
whioh the mortgagee was entitled by virtue 
of the possessory mortgage in his favour. 
If the mortgagee chooses to enter into a 
contract of this nature, and the mortgagor 
fails to carry out his part of such contrast, 
the remedy of the mortgages із to 
obtain a simple money-deoree for the 
money due to him. l think, however, that 
it would be doing violence, both to the letter 
of: Order XXXIV, rule !4--off the- Code: of 
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Civil Procedure, and to the prinoiple on 
whieh that rule is based, to allow the 
mortgagee to take advantage of а decree 
of this nature in order to bring to sale 
the equity of redemption and deprive the 
mortgagor of his right to redeem the 
original mortgage. The Courts are bound to 
hold that the money in respect of which the 
deo) ез was passed represents, in substance 
the usnfruct of the mortgaged property, 
and that the claim to it was a olaim arising 
under the mortgage. In my opinion, therefore 
the deecee of the lower Appellate Court Tust 
be set aside and that of the Court of frst 
instance restored with costs throughout, 
luéluding in this Court fees on the higher 
scale. 

Wrs, J—I have arrived at the same 
conelusion. Although the circumstances of 
this arrangement are somewhat peculiar аз 
I shall mention ina moment, I thisk they 


- raise in the clearest possible form the 


questior, what is the right interpretation 
of the words а claim arising under the 
mortgage" used in the new Order XXXIV, 


rule 14, The case has been extremely well 


argued on both sides and I do not think 
any relevant consideration or existing 
authority has been omitted from the discus- 
Sion. 

The mortgage was a usufructuary mort. 
gage to secure a debt of Ra, 5,000 in which 
a certain fixed-rate tenanoy wag hypothe. 
eated, and also a right during’ fourteen 
days in each year to collect certain dues 
at a temple which had been bequeathed to 
tbe mortgagor by her paramour, The 
wortygagor was a Passi by caste and the 
mistrees of the Panda who bequeathed this 
right. The mortgagee was a Mohamedan 
and the difficulties not upna'urally oon- 
sequent upon his making snoh collections 
were got over by an agreement made six 
months after the original mortgage, under 
which the woman gave to the mortgagee 
in lieu of the usnfruct of the collections 
of the dues an undertaking or covenant to 
pay a fixed sum of Rs. 700 a year. In 
addition to this the agreement provided that 
upon default being made in the payment of 
that fixed sum interest shonld run upon 
the arrears at i2 рег cent, per annum, 
Inasmuch as the mortgagee wasin posses. 
sion of the: fixed-rate holding, 
we know nothing about the actual proceeds 


although 


138 
KADAM PASIN 0, ALI MUHAMMAD, 


of this security, it is obvious that such 
an arrangement made by the woman in 
discharge of her obligations under the 
mortgage was a most improvident bargain. 
These circumstances do not affect my judg- 
ment inthe interpretation at which I feel 
myself obliged to arrive, but they do point 
to the necessity of holding fast to the old 
principle upon which this restriction imposed 
upon mortgagees is based and not straining 
the language in order to extend thé mort- 
gagee’s rights over the equity of redemp- 
tion. The mortgagee obtained а decree for 
Rs. 3,762 6.0 with costs and pendente lite 
interest and future interast, and the question 
before us is whether he can execute that 
decree upon the property mortgaged. 


I have come to the conslusion that he 
eannot. In whatever way the matter is 
regarded, it seems to me that a snit to 
enforce the agreement by which the parties 
stipulated how that part of the usufract 
which concerned the collection of dues should 
. he met, can only be desoribed as “a olaim 

arising under the mortgage.” SA” ‚38 used 
in this connection must mean “any”, The 
point. really cannot be better put than it 
is put in the learned Subordinate Judge’s 
judgment where he says: “16 seems to me 
to be drawing an unjustifiably subtle distino» 
tion to say that the claim arose not under the 
mortgage, but under the separate agreement 
when tbat agreement was made asa direct 
consequence of the mortgage, and as a 
means of giving effect to the conditions of 
the mortgage." 

The language formerly in operation under 
section 99 ofthe Transfer of Property Act 

в “Whether arising under the mortgage 
or not. The change effected by Order 
XXXIV, rule 14, was clearly intended to 
improve the-mortgagee’s position and to 
remove to some extent the existing restric. 
tion, but it must be taken that it was not 
intended by the Legislature, otherwise very 
different language would certainly have 
been adopted, to affect the principle, long 
established by Equity Courts and always 
acted upon in India and reiterated by the 
Privy Council in Khiaraimal v. Daim (10), 
that the mortgagee cannot, by obtaining 


‚ (10) 82 C. 236; 10. L.J. 584; 32 Т. A. 23; 8 Sar. 
P. C. J. 734; 9 C. W. N. 201 iP. РНН L.J.71 7 
Вон, 
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а money-decree for the mortgage-debt and 
taking the equity of redemption in execu- 
tion, relieve himself of his obligations as 
mortgagee, or deprive the mortgagor of 
his rights to redeem on accounts taken, 
and with the other safeguards usualin a 
suit on the mortgage.” In my opinion 
the mortgagee’s claim іп this case if 
successful would offend against this principle. 
The existing rule does” not ‘confine the 
restriction imposed upon the mortgagee to 
a claim to enforce the mortgage debt as 
such, but expressly provides that it shall 
inalude any claim arising under the mort- 
gage. In construing such a provision we 
are bound to look at the authorities which 
laid down the principles by which the 
Courts were guided and which the Code 
was intended to codify. To escape the 
mischief aimed at by those principles and 
by this legislation the claim of the mort- 
distinct from, that is to 
say, in my opinion, unconnected with the 
mortgage transaction. This is the view 
taken by the (‘аспа Bench in the deoi- 
sion in Tarak Nath Adhikari v. Bhubaneshwar 
Mitra (4) to which my brother has refer- 
red, in which, altbough the Judges were. 
dealing with the converse case, the langu- 
age they used clearly applies to this 
case and in my opinion is correct. The 
same view is taken in the notes to Order 
XXXIV, rule 14, in the last Edition of Wood- 
roffe and Ameer Ali’s Commentary on the 
Code, and it is there pointed ont that if the 
restriction were confined to, cases of what, 
to use the Knglish expression, are known 
as “judgments on the covenant”, the benefit 
of the equity of redemption given to the 
mortgagor would be lost in respect of claims 
arising under the mortgage, and it seems 
to me that the Legislature has been careful 
to use language avoiding that result. Whe- 
ther or not I should have come to the 
same decision as the Bensh of this Court 


- in the authority [ Haribans Rat v. Sriniwas 
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to which my brother has referred 
and which the learned District Judge in 
this сазе not unnaturally used to persuade 
himself вз to the interpretation. which he 
adopted, does not matter. The view which 
they took in that ease undoubtedly was 
that a claim for costs arising out of a 
decree stood upon a footing of its own. 
The decree of a Court on the claim of 
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the mortgagee under his mortgage and 
the .вовів in execution of his order for 
which the mortgagee made, application, 
might no doubt be. said to arise not under 
the mortgage but under tbe unsuccessful 
resistance made by the mortgagor in the 
original claim which the mortgagee made 
against him. Ido not think that case can 
-ba treated as having decided anything more 
than that, and it does not govern the 
-wider question which is raised in the apoeal 
‘before us. I agree with the order proposed. 
. By тне Court.—The appeal is allowed, the 
ooreo of tha lower Aoppellate Court set 
«side. and that of the Court of first 
"instance restored with оовёз throughout 
including in this Court fees on the higher 
“soale. 
Appeal allowed. 


PUNJAB CHIEF COURT. 

Ога Revision Pamios No. 371 ок 1918, 
January 16, 1919, 
Present:—Mr. Justice Shadi Lal. 

Fies MUL CHAND-SANWAL DAS— 
PLAINGIFE — PETITIONER 

І versus 

В. B. AND C. І. RAILWAY COMPANY 

Varooaa THEIR MANAGER ar BOMBAY 

AND OTHERS — Dr FENDANTS — R4sPONDENTS, 

Civil Procedure Code (Act V of 1903), s. 20—8uit 
for damages for breach of contract -Place of suing — 
Cause of action — Jurisdiction. 

“An action for damages for breach of a contract 
can, at the option of the plaintiff, be brought either 
jn the place where the breach was committed or 
in the place where the contract was made. [p. 149, 
col 1.) 


Plaintiff consigned some goods from Muktsar . 


Railway Station (B. B. and C. I. Railway) to Howrah 
(H. Т. Railway) and endorsed the railway receipt 
in favour of defendant No. 3. Subsequently he 
asked the Station Master of Muktsar to telegraph 
to Howrah that delivery should not be made to 
defendant No.3 but to the plaintiff himself. De- 
livery not having been made in accordance with 
this direction, plaintiff instituted а suit for 
damages in the Ferozepore Uour& which exercises 
jurisdiction over Muktsar: 
i Held, that the contract for the carriage of the 
goods having been admittedly entered into at 
Muktsar, the suit was cognizable by the Ferozzpore 
Court. [p 140, col 1] 

Deokee Nundun v. Oomrao Singh, 2 Agra H.O, R. 
248, distinguished, 


Petition, under section 44 of Act IIIof 
1914, for revision of the order of the 
District Judge, Ferczspore, dated the 14th 
Maroh 191-, affirming that of the Sub- 
ordinate Judge, Ist Class, Ferozepore, dated 
the 3lst May 1$17, returning the plaint 
for presentation to the proper Ccurt. 

Bakbshi Te’ Ohand. for the Petitioner, 

The Hon'ble Bakhshi Sohan Lal, for 
Mes:rs. Bansi Dhar and Durga Dutt, Lala 
Shiv Narain for B. B. and С. I. Railwsy 
Company, and Mr. Manohar Lal, for Respond- 
ent No. 4, Respondents. 

JUDGMBENT.—The facts of this case as 
set out in the plaint are briefly as follows: 
The plaintiff consigned some goods from 
Muktsar Railway Station (В В. and О, 
I. Railway) to Howrah on the E. J. Rail. 
way. The railway reaeipt was made out 
in plaintiff's name, but it was endorsed 
by him in favour of defendant No, 3. The 
plaintiff subsequently asked the Station 
Master of Muktsar to telegraph to Howrah 
that delivery should not be made to de- 
fendant No. 3 but to the plaintiff him. 
self; but it seems that the delivery was 
not made in accordance with this direction. 

The plaintiff has now instituted’ a suit 
4n the Ferezepore Court, which exercises 
jurisdiction over Muktsar, against tho two 
Railway Administrations and defendants 
Nos. 3 to 5 for damages sustained by 
him on account of the wrongful delivery of 
the goods. 

The Courts below, holding that the Feroze- 
pore Court had no jurisdiction to enter- 
tain the claim, have returned the plaint 
for presentation to the proper Court. Now 


-it seems to me that this claim arises out 


of the contract entered into betwean the 
plaintiff and the B. B. and C. I. Railway. 
There was only one contract for the carriage 
of the goods for the whole of the distance 
from Muktsar to Howrah, vide Ohunn? 
Lal v, The Nizam’s Guaranteed State Railway 
Oo. (1) and that eontraot was admittedly 
entered into at Muktsar. The plaintiff's 
contention in essence is that the under- 
taking to deliver the goods to him or his 
nominee has not been carried out, and 
that consequently there has been a breach 
of the contract which has caused him loss, 
This cause of action may or may not be 


(1) 29 A. 228; A. W. N. (1907) 21; 4 A. L. J. 80; 2 
M. L. T, 42. 
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established, but "I consider that the rnit as 
laid is cognisable by the Feroz»pore Court. 

It is a well-established principle that 
an action for damages for the breach of 
а contract can, at the optionof the plaint- 
iff, be brought either in the place where 
the breach was committed or in ihe place 
where the onntract was made. Section #0 
of the Civil Prre dure Code, 1908, merely 
sums up the rule enunoiated in section 17 
of the old Civil Procedure Code, and 
there oan be- no manner of doubt that in 
accordanse with the provisions of the Jatter 
section a Court, within whose territorial 
limits a onntract was made, could take 
coguisanoe of a suit based upon the breach of 
that contract, 


The judgment in  Deokee Nundun v. 
Oomrao Singh (2) relied upon by Mr. 
Manobar Lal proceeds upon a different set 
of facts and has no bearing upon the 
point before ше, There, the plaintiff con- 
signed goods from Meerut to the defend- 
ant at Cawnpore with the instruction to 
sell them there. The defendant received 
the goods, but contrary to the orders for 
sale at’ Cawnpore sent some of them to 
Caleutta for sale. It was held that the 
plaintiff’s cause of action arose, not at 
Meerut, but at Cawnpore; ard that the 
suit could not be entertained by the Meerut 
Court. 

1 hold that a part of the cause of action 
arose within the territorial limits of the 
Ferczepore Court, and tbat the Court of 
first instance had jurisdiction to entertain 
the suit. Accordingly I accept tbe appli- 
cation for revision and setting aside the 


orders of the lower Courts remit tbe case. 


for decision on the merits. Cost of this 
application shall be costs in the cause. 


Revision accepted. 


(2) 2 Agra П. О R. 248, 
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ALLAHABAD HIGH COURT. 
$всозр Civiu AppsaL No. 307 ок 1917. 
Marsh 5, 1919. 

Present: —Mr. Justic» Piggott and Mr. 
Justice Walsh. 
MUHAMMAD NIAZULLAH KHAN— 
D&FZNDANT— APPELLANT 

versus : 
JAI RAM alas RAM CHANDRA— 
PLAINTIFF — RESPONDENT, 

Malicious prosecution, damages for, suit for—Crimt. 
nal Procedure Code (Act V of 1898), s. 107, proceeds 
ings under, nature of. 

Proveedings under section 107 of the Crimina 
Procedure Code are of a quasi-criminal nature, 
which may involve considerable restriction of the 
liberty of the person and must necessarily injure the 
credit and reputation of the accused, so that an 
action to recuver damages for malicious prosecution 
would lie in respect of such proceedings. [p. 4!, 
col. 2.] 

Sesond appeal against the decision of the 
Subordinate Judge, Moradabad, dated the 7th 
December 1916. 

Мг. M Ishcg Khan, for the Appellant. 

Mr. Hanna Lal, for the Respondent. 

JUDGMENT.—This is an action brought 
for damages for malicious prosecution by 
reason of proceedings instituted by a certain 
Mohamedan gentleman, now the defendant, 
against several Hindus, ircluding the pre- 
sent plaintiff, for an order under section 
107 of the Criminal Prosedare Code. It is 
found as a fact that the defendant set the law 
in motion (of that there is abundant evidence 
on the record) in tbe Magistrate’s Court, 
in which these preceedirgs were brought. 
16 is also found that the proceedings 
determined in favour of the plaintiff. It is 
quite true that the Magistrate in whose 
Court the proceeding was brought made 
an order binding over the present plaintiff 
in the large sum of Rs. 2,000 in’ his 
own recurity and a further surety of 
Re. 1,000. That prooceding is not subject to 
appeal. But proceedings were brought in 
order to have it reviewed, which proceed- 
ings were deseribed as a revision before 
the District Magistrate. z 

For the purpose of this case it is not 
necessary to  disenss the appropriate. pro- 


cedure under section 125 by which а 
District Magistrate із empowered to 
cancel a bond taken under section 107; 


It 19 suffisiont to say that the revision 
was heard and adjudicated upon withon§ 
objestion by the present defendant. It wa: 


У 
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heard upon the merits and the order of 
the Magistrate directing the present plaintiff 


to furnish sesurity was seb asile. Тһе 
plaintiff has, therefore, established, which 
it was necessary for him to do in such 


a suit as this, that the proceedings de- 
termined in his favour. Both Oourts have 
found that there was an absence of 
reasonable and probable cause. 

Accepting the contention of the appellant 
that this is a mixed finding of law and 
fact with which we could interfere in 
second appeal, it is suffeient to say that 
.wa see no reason in law for. differing 
from the view taken by both the lower 
Courts and that in fact there was abund- 
ant evidence of an absence of reasonable 
and probable cause. There is a concurrent 
findicg of both Courts of malice on the 
part of the defendant and damages have 
been assessed upon what is clearly a legal 
basis. The only question, therefore, left is 
whethtr the second ground of appeal is 
“a good ground for holding that there is 
no cause of action. That ground raises 
this question, that proceedings under section 
107 of the Criminal Procedure Code to keep 
the peace are not oriminal, and an 
action for malicious prosecution will not 
lie. That ground raises two questions which 
really we think at this time of day are hardly 
open to argument, An action for malicious 
prosecution is not necessarily confined to 
criminal proceedings. It has always been 
held that striotly civil proceedings cannot 
be made subject of such an action, because 
the successful party in a civil proceeding 
is supposed to be indemnified by the order 
for costs which he gets in the end. But 
the Hoglish authorities have always re- 
sogniz3d, and there are instances in India 
where the sama view his been taken, 
namely, in cases of attachment either 
before or after judgment under the Civil 


Procedure Code, vide Palant Kumarasamia 
Pillai v. Udayar Nadan (1) and  Vaid:- 
пайет v. Krishnasami Iyer (2), where 


such proceedings are brought maliciously 
and without reasonable and probable cause, 
that the person against whom they are 
brought can, if they determine in his 
favour, sue the complainant for any damage 
suffered by him. 

(1) 2 Ind. Cas. 345; 82 M. 170. | 

(2) 19 Ind, Cas. 665; 86 M. 375; 24 M. L, J. 515. 
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It is nob nesessary to deside what is the 
gharaster of proceedings under section 
107. They are undoubtedly in thei: nature 
eriminal. It may or may not ba an offsnee, 
according as people choose to look at it, 
for a person to bein a condition of mind 
in which he is likely to disturb the publio 
peace. But the proseeding is опа prescribed by 
and taken under the Code of Criminal Prose- 
dure and all the proceedings, the machinery 
aud the result of that section are, in their 
nature, penal. It is sufficient to say that 
in the oase of auch proceedings the Magis- 
trate may issue a warrant for the arrest of 
the person against whom a complaint ig 
made and detain bim in custody until the 
completion of the enquiry and if the 
„proceeding results unfavourably, the person 
against whom the complaint is made is 
liable.to be bound down in large sums 
with or withont sureties under ciroum- 
stanses which may undoubtedly be extremely 
embarrassing to him and which oertain- 
ly bring him into discredit and injure 
his reputation and oredit in tbe neighbour. 
hood. 16 is, therefore, в 9:57 criminal 
proceeding, which may inv lve considerable 
restriction of the liberty of his person and 
which must necessarily injure his oredit 
and reputation. 


There are certain authorities, not of this 
Province, where tbe question has been 
‘considered whether the complainant is res 
ponsible, when the proceedings have got 
no further than a preliminary investigation 
Љу а subordinate cffiser, for the purpose 
of making a report to the Magistrate 
really responsible for а desision under the 
section We have not to consider here 
whether we agree or disagree with those 
authorities. 


This proceeding resulted in an order 
being made, which on the revision appli- 
cation was eventually quashed, and we see 
no reason why a person like tbe defend. 
ant, who brings such a proceeding merely 
from religious animosity or il temper on 
gome spiteful or malicious motive and 
thereby without any legal justification 
does a serious injury to the person against 
whom the allegation is made, should not ba 
answerable in damages in the Civil Court 
just as any other person is answerable in 
damages to whom he does 8 legal wrong, 
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We think there was cause of action on 
the fasts fonnd by the two Courts below, 
We dismiss the appeal with costs, ineluding 
fees on the higher soale. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Ечкат Civi, AepgaL, No. 1539 or 1915. 
February z6, 1919. 
Present; —Mr. Justice Saotb. Smith and 
Mr. Justioe Wilberforce. 
МАНМА SINGH AND OTHERS—PLAINTIFFS— 
APPELLsNTS 
versus 
BAHADUR SINGH AND orasrs— 

5 Dever vanrs— RESPONDENTS, 

Court Fees Act (VII of 1870), в. 7 (у) (c), (à*, 
scope of—"Such revenue”, meaning of — Land subject 
to fluctuating assessment—Court-fee payable, 

Sub-clause (d: of section 7 (v) of the Court Fees 
Act provides merely for the case of lands excepted 
from the operation of sub-clauses (a) and 1b), and 
has no reference to the case of an entire estate 
or a definite fraction or part of an estate, and, 
therefore, no application to lands assessed to fluctuate 
ing revenue. [р 148, col. 1 ] f 

The words “such revenue” in sub-clause (c) of 
section 7 (v) of the-Court Fees Act must be con- 
strued either as “annual revenue payable to Govern- 
ment”, or, more fully, as annual revenue payable 
to Government on an entire estate or a definite share 
or part of an estate fixed permanently or not 


permanently [p. 143, col. 1.] l 

The case of lands subject to fluctuating assess- 
ment is, therefore, governed by sub-clause (с) of 
section 7 (v) of the Court Fees Act. (p.143, col. 1.] 


First appeal from the order of the Subordi- 
nate Judge, Gajranwala, dated the 15th 
April 1915, dismissing the suit in default. 

Mr. Badri Nath Kapur, for the Appellants, 

Mr. Beni Parshad Khosla, for the Respon- 
-denta. ` 

JUDGMENT.—Plaintiffs in this case sued 
for possession of 1,894 kanals 8 marlas out of 
а joint holding of 5,922 kanals 18 marl 16. Taey 
valued their relief for purposes of Court-fee at 
Ra. 3,731.14 0, being ten times the revenue 
assessed on the land. On objections being 
taken by the defendants that the Court-fee paid 
was insuffi sient, if was ascertained that the 
land was subject toa flictuating assessment, 
and it was ordered that the market-value 
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should be assessed. A commission was Iscuad to 
the Clerk of Court of the Distriot Judge, who 
found the market value to be Rs. 62,420, and 
the plaintiffs were ordered to pay Oourt-fee 
accordingly on the 25th March 1915 and were 
given six days for the purpose. They were 
unable to pay within that time апа asked for 
further time, Which was granted tillthe 15th of 
April. They were still unable to pay on that 
date and their plaint was rejected. 

Against this decision plaintiffs preferred an 
appeal to this Court, and it has been held 
separately by а Full Court that an appeal ia 
competent, so:far as the decision of the lower 
Court is concerned with the classification of 
the suit for the purposes of Court-feas, It 
has, therefore, to be desided by us thich 
clause or sub-clause of section 7 of the Court 
Fees Act covers the case of land subject to a 
flactuating assessment. 

The lower .Court in ordering the Court- 
fee tc be paid upon the market-value made no 
special reference to any clause or sn b“clause, 
but presumably the sub-clause considered 
applicable was sub-clause (4). Counsel for 
the appellant contended that this clause 
was not applicable, but was unable to site 
any authority. We have also bean unable 
to dissover any published authority except 


oue in the Punjab Law Reporter, viz., 
Wasawa Ram v. Bahadur Ohand (1). 
There is also an unpublished judgment 


of Kensington, O. J., in Civil Appeal No. 37 
of 1913, in which 16 was held that sub- 
clause ' (d) applied to sush cases. We bave 
also consulted Civil Appeal No. 951 of 1914 
in which Shah Din, J., took a similar view 
for granted without any discussion. None 
of these authorities appear to be of much 
value. In the unpublished desision of 
Kensington, О. J., there is no discussion of 
the point involved and “the same is the 
caso in Wasawa Ram ү. Bahadur Chand ( 1), 
which eonesrned colony land in Lyallpur 
apparently assessed to flactuating revenue, 
though this matter is not clear from the 
judgment, and wa have been unable to verify 
it from the record. 

In our opinion clause (d) can hava no 
applieition to land assessed to flactuating 
revenus. Sub-clauses (a) апі (b: provide for 
the Oourt-fee payable on an entire estate or 
on def vite fractions or parts of an estate 


assessed permanently or temporarily. 
(1) 26 Ind, Cas, 24; 194 P. L. R. 1914, 
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Sub-clause (d), in our opinion, provides 
merely for the lands exsepted from the opera- 
tion of sub-clanses (a) and (b). 
it may be noticed that sub clause (d) has 
no reference to the case of an entire estate 
or a definite fraction or part of an estate. 
16 can, therefore, have no general application 
to lands assessed to fluctuating revenue; and 
we disagree with the view that it generally 
oovers such oases. 

Exoluding sub-clause (d), there remain only 
sub-clauses (b) and (c) which can in any 
way ba applicable. The applicability of 
clause (b) can at once be rejected as in 
the case of fluctuating assessment no annual 
revenue payable to Government is settled. 
The system followed in the case of such 
assessments < is to make an assessment upon 
the crops of each harvest and fix the revenue 
according to the rates previously determined. 


There remains, therefore, sub-clause (c) 
which, Counsel contends, and rightly, in 
our opinfon, governs the case of lands sub- 
ject to fluctuating assessment. The words 
“where the land pays no such revenue” 
obviously exclude merely the land mention- 
ed in the two previous sub-clauses; otherwise 
there would be no object in the use of the word 
“snob.” The words “euch revenue must 
be construed either as “annual revenue pay. 
able to Government,” or, more fully, as 
annual revenue payable to Government on 
an entire estate or a definite share or part 
of an estate fixed permanently or not 
permanently, Lands subject to fluctuating 
assessment cannot be considered as pay- 
ing annual revenue to (Government, 
inasmuch as the assessment is on each harvest 
according tothe crops. It is obvious that 
such land may pay revenue once a year, 
twice а year oreven thrice, or perhaps not 
at al. There is no justification in our 
opinion for holding that the words “where 
land pays no such revenue" refer only to 
the case of lands totally exempted from 
the payment of revenue, otherwise, ‘the word 
'"'suoh'" would be meaningless. à 


We disugree, therefore, with the finding 
of the lower Court and hold that COourt-fee 
is payable under sub-clause (c), and return 
the record to the lower Court for a valuation 
to be made as required by that clause. The 
appeal is, therefore, accepted to the above 
extent. The parties вап bear their own costs 


INDIAN: OASES, 


‘in these proceedings. 


Moreover, | 
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Wa may notice that 
the other groands of appaal wera not pressed 
before us. 


Appeal partly accepted. 


ALLAHABAD HIGH COURT. 
Execution First Aprest No. lc8 or 1918. 
February 24, 1919, 
Freseni;— Mr. Justice Piggott and Mr, 
Justice Walsh. 

BABU RAM-—JUDGMENT-DEBTOR— 
APPELLANT 
VETSUS 
PEAREY LAL Anu otaers—Decren- 


BOLDE x5—- RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Civil Proceuwre Code (Act V of 1908), О. XXI, ғ. 95, 
application under, whether step in-aid of execution. 

An application by a decree-holder under Order 


- XXI, rule v5, of the Civil Procedure Code to obtain 
` possession of the property purchased by him in 


execution of his decree ig a step-iu-aid of execution 
within the meaning of clause (5) of Article 182 
of Schedule L to the Limitation Act, and saves 
limitation for subsequent applications to execute 
the decree. [p. 144, cols. 1 & z.] 


Execution first appeal against the decision 
of the Subordinate Judge, Budaun, dated the 
6th June 1917. 

Mr. G. L. Agarwala, fov the Appellant. 

Mr. Lakshmi Narayan, for the Respond- 
ents. 

JUDGMENT, 

Piesott, J.—The question for determina- 
fion in this appeal is one of limitation, 
The facta are not in dispute. The decree 
under execution was one of 3rd December 
1912, and the application for execution out 
of which this appeal arises was presented 
on the 15th of Marah 1917. It was, there- 
fore, beyond limitation, unless the decree- 
holder could show that there had been in 
the interval, and within three years of this 


“present application, another application made 


in accordance with law to the proper Court 
to take some stepin-aid of execution 
of the deoree or order, within the meaning 
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of Article 182, о1апче (5) of the ist Schedule 
to the Indian Limitation Act (Act 1X 
of 1902). Now it is admitted that there 
had been in the interval a partial satisfac- 
tion of the dearee bya sale of а portion 
of the property, At this sale the hypothe- 
cated property was sold and the decree. holder 
had purchased it with the leave of the 
Court on the 20th of January 1914. On 
the 26th of June 1914, the decree-holder, 
on the strength of this auction purchase, 
avplied tothe execution Court under Order 
XXi, rule 95, of the Civil Prosedure Code 
io give him possession of the property which 
he had purchased. According to а clear 
decision of a Beush of this Court in Motz 
Lol v. Maxund Singh (1), this application 
does operate as a step in-aid of execution 
of the decree and does save limitation for 
any subsequent application. 

The contention for the judgment-debtor- 
appellant is that the principles underlying 
the above desision were discussed by а 
Fall Beneh of this Court in Bhagwati v. 
Banwari Lal (95 and tbat the decision of 
the Fall Bench in that case is inconsistent 
with the view taken in Mol? Lal v. Makund 
* Singh (1). 

It is further pointed out that one of 
“the learned Judges who delivered the judg- 
ment of the majority of the Fall Bench 
stated in express terms that he was unable 
‘to agree with the view taken by the learned 
Judges who decided Motz Lal v. Makund Singh 
(L). Itseems to us that the questions for 
decision in the two rulings were altogether 
different and that the opinion expressed by 
one of the learned Judges in the latter 
-oase cannot be treated as overruling the 
eoosidered decision of a Banch of this Cour: 
on в question of limitation, which was 
-certainly not before the Full Bench. when 
-they pronounced the later decision. 

In our opinion, therefore, the learned 
‘Subordinate Judge has rightly followed the 
considered decision of this Court on the 
- particular question before him for determina- 
‘tion. We dismiss this appeal with costs, 
including fees on the higher scale. 

WaLsH, J.—lagree. The question we have 
to decide is whetber an application of this 

(1) 19 А. 477; A. W.N. (1897) 117; 9 Ind. Des, 
(м. в.) 308. 

(2) 1 Ind. Cas. 416 Е. В.); 81 А. 82; 5 M. L.T. 
186; 6 A. L. J, 71. 
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nature madeunder Order XXI, rule 95, is a 
step-in-aid of execution within the meaning 
of Article 182 of the present Limitation 
Act. I have already expressed my views 
several times that in these matters, which 
are matters of prosedure, the Courts ought 
to maintain, if possible, a consistent view, 
even if Judges do not always agree with 
the view which has been already authorita- 
tively expreszed and that also in matters 
in whioh a deeree-holder seeks to enforce 
his undoubted right, a liberal interpretation 
ought always to be adopted if it oan be done 
without doing violence to the express langu- 
age of the Legislature. Apart from authority 
1 should have no hesitation in holding that 
an application of this nature was а ‘step- 
in-aid of exesution’, In plain language 
it is obviously one of the methods and a most 
important method of the realization of hia 
decree by а decree-holderand the machinery 
for doing it by this method is provided in 
the Code under the ordinary order, which 
“contains the whole of the provisions for : 
realization by execution. А Full Bench in 
Sujan Singh v. Hira Singh (3) decided that 
the expression was intended to cover any 
application made according to law in further- 
anaa of execution proceedings under a 
decree The two Judges’ decision in Mot? Lal 
'v. Makund Singh (1) seems to me direotly 
in- point and the reasoning contained in the 
judgment quite unanawerable The point 
was not before the Еа!) Bench which decided 
Bhagwati v. Banwari Lal (2). In neither 
of the reports in which that authority is 
reported, is the authority of Mote Lal v. 
Makund Singh (1) said to have been over- 
ruled. The judgment of the Full Bench 
whioh desided Bhogwittv. Banwari Lal (2) 
could not overrule the previous case on the 
point which was before them and that case 
mast be treated as still the law in these pro- 
vinces. 
Appeal dismissed. 


(3 12 А, 392 íF, В.); А. W.N. (1890) 125; 6Ind. 
Deo ‚к. 8.) 1000. 
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OUDH JUDIOLAL COMMISSIONER'S 
COURT, 
Seconp Civic APPRAL No. 86 or 1918. 
December 2, 1918. 

Present: —Mr. Stuart, J. С. 
MAHABIR PRASAD—Dazerenpant No, 1 
— APPELLANT 
versus 
Musammat ANJUMANNISA —PLAINTIFF— 


RESPONDENT. 

- Buecution of decree—Sale subject to charge—Charge 
inaccurately described in sale proclamation— Purchaser, 
vight of, to contest accuracy of charge—Holder of 
charge, right of. 

When a person purchases property at Court 
auction subject to a charge, he cannot deny the 
validity of the charge, but he can contest the accu- 
racy of the description of the charge in the sale 
proclamation. In any case a mistake in a sale pro- 
clamation can confer no greater right or benefit 
on the holder of the charge than is possessed by 
him under his own decree. [р. 146, col. 1.] 


Appeal from the decree of the Firat Addi- 
tional District Judge, Lucknow, dated the 3rd 
December 1917, confirming that of the Munsif, 
Lucknow (South), dated the 2561, May 1917, 

Мг, A. Р, Sen, for the Appellant. 

Syed Ali Mohammad, for the Roaspondent. 

JUDGMENT.—The fasts ar; as follows:— 
A certain Ali Raza died. Не left a 
widow Anjumannuisa, a son Wajid Ali, and 
a daughter Wasiqunnisa Wajid Ali subse- 
quently died leaying a widow Sartajannisa. 
Sactajuunisa then died. Her heirs sued 
the heirs of Ali Raza, as representing the 
proparty of Ali Raza which should have 
descended to Wajid Ali, for the dower 
dus to Sartajznnis& from Wajid А, 
Amongst these heirs of Ali Raza was Ал}п- 
mannisa and in the course of the oase 
which appears to have been condusted оп 
all sides in а reasonable manner, it was 
agreed that the property of Ali Raza should 
be divided up according to Muhammadan Law, 
amoants being settled on account of the dower 
due to Sartajunnisa and payable to her heirs 
and on account of dower due to Anjumannisa 
and payable to her. I am not soncerned 
with the arrangement made with the heirs 
of Sartajunnisa, The decree in that suit 
following the judgment desided that Anju- 
manisa should receive Rs. 1,000 on 
account of her dower and that that Rs. 1,000 
shoald form a charge on the property in List A 
filed with the plaint of that suit. The 
desree was dated the 24th June 1913. The 
property in List A consisted of three houses 
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valued at Ra. 2,300, опе grove valued at 
Rs. 500, and the rights under a mortgage- 
deed valued at Rs. 1,5C0 Wethus havo it that 
property of Ali Razz valued at Rs. 4,300 
was declared liable for the payment of 
Rs. 1,000 to Anjumannisa. In the execution 
of this decree the parties agreed that 
89/98ths of the rights under the mortgage 
deed, which I have already mentioned, should 
be brought to sale and they further agreed 
that the sale should be subject to the 
charge of Rs. 1,000 due to Anjumanzisa. 
The Subordinate Judge passed an order 
on the .7th March 1914 agreeing that 
the sale of 89/96ths of the rights under the 
deed should be subject to this liability. 
The words of his order are as follows; 


“The decree provides that the sale should 
be subject to the dower of the applicant. 
This should be proclaimed at the sale.” 


This order oan, in my opinion, have 
only one meaning.  59/96ths of property 
valued at Rs. 1,900 out of property valued 
at Rs. 4,800 was to be brought to sale 
subject to a liability of Rs. 1,000 on the 
total property of Rs. 4,300. So the 89/98ths 
of the rights to be brought to sale 
was liable tc pay 15/43 multiplied by 
89/96 multiplied by 1,000 to Anjumannisa, 
that is to say, Rs. 323-6-5. Had tho аве 
stood at that, there would have been no trouble. 
Unfortunately the official responsible for 
preparing the sale proclamation completely 
misinterpreted the Judge’s order and wrote 
down in the sale proclamation that 89/96ths 
of the rights under the deed were to 
be sold subject toa liability to pay Rs. 1,000 
to Anjumaunisa—a statement contrary to 
the Judge’s order and contrary to the 
facts, This proclamation, however, unfortu- 
nately issued. Bidding took place upon it 
and Mahabir Prasad, the present appellant, 
purchased 89/96ths of the rights in question 
for Rs. 1,025. It is to be observed that 
according to my view the share should 
have been charged with a liability of 
Rs, 323-6-5. Thus Mahabir Prasad would 
have paid Rs. 1,358 6-5, which was much the 
same a3 the valuation of the parties them. 
selves, for 89/96ths of Ra. 1,500 is less than 
1,430. If he were liable to pay Rs. 1,000 
to Anjumannisa he was paying altogether 
Rs. 2,025, Rs. 625 more than the parties 
themselves had estimated. ^ Anjumannisa 
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has since sued Mahabir Prasad for Rs. 1,000 
and her suit has been decreed by both Courts 
on the grourd that he undertcok to pay ber 
Rs. 1,000 when he purchased the property. 
Mahabir Prasad appeals against this decision. 
The case bas been well argued on both 
sides. The position is certainly a pecu- 
liar one. Mahabir Prasad did undertake 
when he purchased the property to pay 
Rs. 1,000 to Anjumannisa. On the other 
hand, Anjumannisa bad no right to demand 
Rs. 1,0C0 from him. She had under 
the decree on which she based her rights 
the right to demand Rs. 393.6.5 from 
him and no more. The question arises, 
сап she take advantage of the’ mistake in 
the sale proclamation? I think that sbe 
cannot, It is settled Jaw that, when a 
person purchases property at a Ceurt auction 
subject to a oharge, that person cannot 
deny the v.lidity of the cbarge. But there із 
no authority for the proposition that a person 
cannot contest the accuracy of the description 
cf the charge in the sale proclamation, I fail 
to see how in any circumstances a mistake 
in the sale proclamation oculd give Anju- 
mannisa aright greater than she possessed 
under the decree. That seems to me to bo the 
crucial peint in the osse. ‘If in a sale 
proclamation a person purchased property 
subject to the payment ofa mortgage for 
a principal of Rs. 3,0C0 and by- an error 
the principal of the mortgage’ was stated 
to be Rs. 4,000, it seems to me impos- 
sible to hold that the mortgagee sould 
obtain from the purecbaser a prinoipal 
greater than the principal allowed him by 
his own deed, and the case seems tə be 
the same here. It might have been possible 
for the parties to the suit who had put 
the property to sale to have objected to 
the sale, оп the ground that the misdes- 
eription of the liability’ bad caused the 
rights under the mortgage deed to be sold 
for too small a price, had they been sold for 
too small a price. But as І have already 
found, they were sold for a value 
much the same as the parties themselves 
had estimated them to be worth, 
Taking this view I allow this appeal. 
1 alter the decree against Mahabir Prasad 
into оге for Rs. 328.6.5. Ав Mahabir 
Prasad has partly succeeded and partly 
failed (for he had taken a plea which 
cannot be supported, that he was liable 


to pay nothing), I direct that the parties bear 
their own costs in all Courts. 


Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civit Sure No, 456 or 1914. 
May 29, 1916. 
Ртеѕепі: —Mr. Crouch, A. J. C. 
Tug FIRM or VISHINJI GOVERDHAN- 
DASS & Co,—PLAINMEFS 
rersus 
Tue FIRM or JASRAJ GIRDHARILAL — 
DEFENDANTS. 

Civil Procedure Code (Act V of 1908), s. 20 (c)— 
Cause of action—Suit arising out of tontract—Pro- 
posal to buy and sell from Karachi accepted at Calcutta 
—Place of suing—Jurisdiction—Contract Act (IX of 
1872), s. 49—Principal and agent—Contract of agency, 
what amounts to—'‘Payment for performance of con- 
tract”, place of —Commission agent, position of. 

A firm in Karachi authorised a firm іп Calcutta 
to buy and sell certain goods on its behalf and 
the latter agreed to do so. Subsequently, a suit was 
brought by the Karachi firm at Karachi against 
the Calcutta firm for damages suffered through 
the failure of the latter to carry out instructions, 
and it was objected that the Karachi Court had 
no jurisdiction to hear and try the suit: 


Beld, (1) that the contract of agency was, a3 
against the Karachi firm, made at Calcutta, being 
so made the moment the proposal was accepted 
and the acceptance put in course of transmission; 
[р. 149, col, Jej 

(2) that, therefore, the Karachi Court had no 
jurisdiction to hear the suit. [p 150, col. 2.] : 

The relation of agency arises whenever one per- 
son, called "the agent", has authority, express or 
implied, to act on behalf of another, called “the 
principal”, and unless authority to actis conferred- 
and accepted, the mere settlement of the terms of 
remuneration does not constitute a contract of 
agency. [p. 148, col. 2.] 

A person who does a commission agency business 
is not in law the agent of all the persons or firms 
for whom he occasionally transacts business or 
for whom he hopes to get orders. The contract 
of agency is effected by the principal requesting 
the agent to buy orselland the agent indicating 
his consent so to act. [p. 149, col. 1.] 

Where money is claimed not as money payable 
under anagreement but as damages for breach of 
an agreement, there is no obligation on the party 
committing the breach to seek the other party to 
the contract and pay him at his residence com. 
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pensation or damages for such breach, ib is suffi- 
cient ‘if, in the absence of instructions as -to the 
mode of payment, he remits the money according 
to the custom which prevails in doing business of 
the same kind. [p. 150, col. 2.] 

An agent specially authorised to buy or sell at 
the best rate cannot defer carrying out an order 
until he has communicated the rate of the day to 
his priucipal. [p. 15}, col. 1.7 

(Authorities discussed.) 

Mr. Kalumal Pahlumal, for the Plaintiffs. 

Mr. Kimatrot Bhojraj, for the Defendants. 

JUDGMENT,.—Plaintiffs, who are a firm 
carrying on business in Karachi in the name 
of Vishinji Goverdhandas and Co., sue Jasraj 
Gridharilal, a firm of commission agents 
residing and carrying on business in Cal. 
cutta, for Rs. 1,861.15 0, being the amount 
of damages which the plaintiffs allege they 
have suffered through defendants’ failure to 
carry out their instructions. 

Defendants demur to the jurisdiction of 
this Court and raise other defences. 

The facts of the care, so far as they are 
necessary for the desision of the disputes 
between the parties, are contained for the 
most part in the correspondence and present 
no difficulty, 

. In or about August 1913, Waghji Walji 
(Exhibit F1) was employed by the defendants 
to” canvass for business on their behalf. 
It was his duty to circulate among possible 
customers information whioh he received 
from time to time from the defendants 
regarding the rates ruling in tbe Caloutta 
market. Amongst other firms the plaintiffs 
received visits from him, Parshotam, manag- 
ing partner of the plaintiffs’ firm, states 
that Waghji told him thatthe defendants 
would charge 8 annas brokerage when a 
native broker was employed and 12 annas 
if an Huropean were instructed aud that 
the commission would be 8 annas, and that 
he agreed to these terms. Waghji denied 
that there was any talk about the rate for 
brokerage and commission, it being under- 
stood that the usual Oalontta rates would 
be charged. But it is morally certain that the 
question of rates would be discussed before 
a firm would give an order toa new firm of 
agents and Exhibit X and Exhibit Y indicate 
that there had been objection to the rates 
which Waghji on behalf of the defendants 
was asking. I am satisfied that before the 
plaintiffs despatched an order to the defend- 
ants, they had discussed the rates for broker- 
age and commission with Waghji and it 


had been arranged what these rates should 
be in the event of plaintiffs entrusting the 
defendant with a commission to buy or sell. 

In August 1913 plaintiffs wired to defend- 
ants to sell on their behalf 150 bales of 
empty gunnies 2nd B Twill Any Mill January 
to March delivery. Defendants wired back 
that th-y had sold'150 bags at Rs. 36 
(see Exhibit L). As а matter of fact they 
had not sold. In their written statement they 
alleze that they had sold to themselves, but no 
hint of this was given to the plaintiffs 
and nothing was done ог recorded to 
indicate with de8niteness that defendants 
evar considered themselves bound as pur- 
chasers. They have putin entries Exhibits 
V and"W, which purport to show that they 
had purchased gonds sbout that time, but 
there is no evidence that these entries 
referrad to the plaintiffs. Mr. Kimatrai 
admitted that the entries had not been 
made in the regular course of business; the 
witness called had .not himself made them 
and was unable to explain them. We may 
take it that defendants did nothing more 
than send a telegram stating untruthfully 
that they had sold. 

On the 20th December the plaintiffs wired 
to.the defendants to sell 159 bags more of 
the same goods for the same delivery and de- 
fendants wired back that they had sold them 
at Rs. 3.8.0. Again‘there was no real sale. 

In both these transactions Waghji was 
not employed as an intermediary; plaintiffs 
communicated direct with the defendants and 
defendants with the plaintiffs, 

On the 20th January plaintiffs wired to 
defendants Exhibit 18, “Buy 2nd 100 
January till 36” (till 36 means “upto 36”) 
and on the 25th January, they wired: 
“Buy 2nd 100, January profitably reply, 
to-morrow evening, if you write high rate 
J wil give market rate.” On the 26th 
January the defendants wired back: ‘‘Receiv- 
ed purshased 2nd 100 January 36.12.0" 
(Exhibit 15). 

Defendants’ man now admits that they 
did not buy any goods. Plaintiffs contend 
that the market rate on the 25th January 
was Rs. 36. 

From the telegrams, Exhibits 47—51, it 
appears that the rate for “ready and for- 
ward 2nd” on the 23rd January was Rs. 36 
and that the rate was the same on the 24th, 
that it fell to Rs, 35-12-0 on the 26th, and to 
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Rs. 35-8 0 on the 28th and to Rs. 35 8-0 on 
the 30th January. These telegrams are sor- 
roborated by the evidence of Abdul Hussain, 
“Exhibit 38, and Gokaldass, Exhibit 42. 1 
hold that the rate for the 25th January 
was Rs. 86. Some confusion has been caused 
by the fact that gunnies are sold at different 
rates according to the mill or mills which are 
declared. But the wording of the telegrams 
of the defendants is similar to that of 
Exhibits 47—51; in each case the quotation 
is for (2nd) and I take it that this is a 
term which is perfectly well understood in 
the market. Defendants purported to buy 
“2nd” and it is for “second” that we have the 
rates. 

On the 28th January the plaintiffs wired to 
the defendants to buy 200 bales February. 
March at the market rate. The reply 
received (Exhibit 19) was “received, may buy 
2nd February-March 36, wire reply.” As 
the market rate according to information 


received in Karachi was Rs. 35 8 0 or under. 


the plaintiffs wired "Received, buy market 
rate 2nd 20) February. Магор, reply,” 
(Exhibit 20). 

On the same day, the 29th January, the 
plaintiffs telegraphed again inquiring at 
what rate the defendants had purchased; and 
if they had not purchased they were to do so 
(Exhibit 21). And on the 8rd February 
having received .no, communication they 
reminded the defendants of their previous 
wires and warned them that they would 
not be responsible for any rate higher than 
Rs. 35, the rate at which other merchants 
had bought on the 29th (Exhibit 92). 

It is not denied that the defendants made 
no purchase on behalf of the plaintiffs in 
performance of these orders. 

The following issues were settled: 

1. Нав ће Court jurisdiction to try this 
suit? 

2. Were the defendants justified in ap- 
propriating to plaintiffs goods of their own 
mentioned in paragraph 3 of the wrilten 
statement ? : 

3. What wasthe buying rate prevailing 
in the market on the 26th January 1914? 

4, Were the defendants justified in 
refusing to purchase 200 bales of empty 
guppy bags on 29th January 1914? 

5. What was the buying rate on 26th 
January and 29th January 1914, 28th Febru- 

“ary and 3ist March 1914? 


6. Are the defendants justified in refusing: 
to give accounts of the profits of sale of 300: 
bales of empty bags sold on behalf of the. 
plaintiffs? 

7. For what amounts are the defendants 
liable in respect of the transactions mention- , 
ed in the plaint? 

8. Arethe plaintiffs entitled to telegram 
expenses? 

9. What are the charges due to defend- 
ants for brokerage? 

Though I have from the first entertained, 
the opinion that this Court has no juris- 
diction to try the case, I have felt com-, 
pelled to take such evidence as has been 
offered in consequence of the diverse views, 
taken by my brother Judges on the point 
involved. It was urged, in reply to the 
suggestion that this issue should be tried, 
as a preliminary issue, that the point was 
concluded adversely to the defendants by 
decisions of the AppellateSide and though 
I believe that this is not so, it 18 clear 
from the judgments brought to my notice- 
that a view different from my own may.. 
be taken by an Appellate Bench. 

It has been ruled in Salig Ram v. Ohuba 

Mal (1) that Explanation 3rd of section 17 
of Act X1V of 1882 is still a correct state- 
ment of what the law is and shows 
clearly the true. meaning of the words, 
cause of action” in the osse of suits. 
arising out of contracts, With this ruling 
l fully agree. The question, therefore, is. 
whether (1) the contract sued on was. 
made in Karachi; and (2) whether in 
performance of the contracé any money, 
to which the suit relates was payable. 
expressly or impliedly in Karachi. 

Mr. Kalumal for the plaintiffs contends 
that the contract of agency was made by 


Waghji when he settled the terms of 
remuneration and brokerage. But this. 
is mot so. The relation of agency arises 


whenever one person called "the agent” baa. 
authority, express or implied, to act on behalf 

of another called ‘the principal,” and consents, 
во toast (Halsbury, Volume Т, page 147). The 

terms cf remuneration must tesessarily be. 
settled in some way or other, but the, 
settlement of such terms does not constitute, 
a contract of agerey .unless authority to, 
act is conferred and accepted. If, therefore, - 


(1) 11 Ind. Cas. 712; 34 A. 49 at p. £8; 8 A. І. J. . 
1160. 
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Waghji did in fact make a definite arrange- 
ment with the plaintiffs as to the som- 
. mission and brokerage to be paid to the 
defendants that would not mean that the 
. eontraect on which plaintiffs now sue was 
then made. The parties had done no more 
than determine that if at any tima in the 
future, the plaintiffs should appoint the 
defendants, their agents and the defendants 
should consent to act, then the commission 
and brokerage to be paid and received 
should be as settled. lf a person does a 
commission agency business, he is not in 
law the agent of all the persons or firms 
for whom he occasionally transacts business 
or from whom he hopes to get orders. 
The contract of agency is effected by the 
principal requesting the agent to buy or sell 
and by the agent indicating his consent to во 
act, 

If & person in Karachi writes or tele- 
graphs to a firm in Calcutta instructing 
him фо buy or sell on his b3half and the 
latter writes agreeing to 10 so, then the 
contrast of agency isas against the Karachi 
firm made in Caloutta as soon as the 
proposal has been accepted and acceptance 
put in course of transmission. [See Kamisett? 
Subbiah у. Katha Venkatasawmy (2).] Here 
the instructions to sell were despatched 
direct by the plaintiffs to the defendants 
and the consent to act was given there. 
I hold that the contract was made in 
Calentta. 

Was the money payable under the con» 
tract payable expressly or impliedly in 
Karachi? No express contract is set up nor 
were there апу express instructions as to 
‘payment given. Now, all moneys received 
on behalf cf the prinsipal must be paid 
over or accounted for on request and where 
an agent fails to pay over to his principal on 
demand moneys received by him, the principal 
may bring an action for money had and re- 
ceived (Halsbury, Volume I, pages 1878). 
The agent should, properly, keep the money 
separate from his own and if he does so 
and exercises reasonable and proper care 
in its custody, be is not responsible for 
its loss. If no personal request for pay- 
ment be made, then the agent who is 
.bound to comply with any reasonable 
instructions from his principal must, if so 


(2) 27 M. 355 at p. 359, 


-in a somewhat 


dirested, remit the money by the channel 
indicated, or, in the absence of such direc: 
tions, according to the oustom which 
prevails in doing business of the same 
kind. An agent is entitled to be indemni- 
fied against all expenses properly incurred, 
and all losses arising from a lawful act 
dore in the course of the agenoy. If, 
therefore, a draft be purchased on behalf 
of the principal, then any loss arising from 
the draft not being honoured would fall 
on the principal. If the agent were to 


‘personally bring the money from Calcutta 


to Karachi and that were a proper thing 
to do having regard to the usual practice, 
the principal would -be bound to pay his 
expenses and remunerate him for his time and 
trouble. It follows that it cannot be the law 
that the agent is bound to some to 
Karachi to рау money due to his principal; 
for it would be universally deemed a 
wholly unnecessary act not justified by 
custom, 


It has been contended that section 49 
of the Contract Act applies and that, 
where the agent has not applied for instruo- 
tions as to the place of payment, it is 
fair to assume that the principal bas 
appointed hia own residence. This was the 
view taken by this Court on the Appellate 
Sidein the case of Hemandas v. Devishah 
(3). It' was in consequence of the wide 
terms of the head-note* in the report of 
this decision that I felt compelled to try 
this case at length. The decision assumes that 
money payable by an agent is payable without 
application; also that money may, by process 
of suit, be rendered payable, in perform- 
ance of the contract, at the place of 
residence of the plaintiff, although the son- 
dition precedent to the right of the plaintiff 
to appoint his place of residence as the 
place of payment (on application by the 
debtor) bas not been fulfilled. In Kedar. 
mal Bhuramal v. Surajmal Govindram (4), 
similar set of circum. 
stances, it was plaintiff’s case that section 
49 did not apply; as the learned Judge 
Batty, J., pointed out: “If section 49 did 
apply it would exclude the contention that 
the debtor must seek out his oreditor,” 


Hemandas’ case (3), however, was one not 
(3) 19 Ind. Cas. 433; 6 8. L. R. 181. 
(4) 9 Bom. L. R. 908. 


"XHead-note of 6 В. L, В. 18L—EZd, —— 
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founded on  breaah of contract, but was 
for money payable in pursuance of the 
contract, and oan, therefore, be distinguished 
from the present one. 

It is next contended that there is a 
Common Law rule that the debtor must 
' seek out his creditor.” This is stated to 
be the law in a judgment on the 
Original Side by Tyabji, J. in Motilal 
Pratabchand v. Surajmal Joharmal (5). No 
English text book bas been referred to as 
containing this rule and I am unable to 
find it anywhere laid down. There is a 
dictum in “Coke upon Littleton” that the 
obligor of a bond must go to the obliges 
in order to pay it [see Robey v. Snaefell 
Mining Oo. (6)] and there can be no 
doubt that if a vendor of goods sue 
his purchaser for non-payment, tender 
of payment cannot be pleaded unless it 
has been made to the vendor at hig 
ordinary place of business. But the case 
of an agent is quite different from that 
of a bond debtor апа also from that of a 
purchaser of goods. If there be a Common 
‘Law rule, as is contended, it must have a 
quite limited application. 

Lastly, it is asserted 
of the judgment in Motilal Pratabchand 
'«. Surajmal Joharmal: (5) and of the 
judgment of Fawcett, A. J. О, in AE 
Mahomed Alidina v. Shamsdin Muher Buz 
(7) that, where money is remitted to 
Karachi by draft and the draft is cashed 
in Karachi, then payment is made in Kara- 
chi. This was also the view taken by 
Chandavarkar, J.,in the case of Kedarmal 
‘Bharamal v. Surojmal Govindram (8). Bn; 
even if it be conceded that payment is not 
complete until che Handi has beea cashed, yet 
the cashing of the Hundi is the act of the 
principal and not of the agent or oa the 
agent’s behalf. The performance of the 
contract ofagensy: is complete as soon яв 
the -agent has despatched a Hundi. He 
is bound either to pay on request or to 
remit, Where he remiss he is under no 
obligation to рау in cash.  Henos the oash- 
ing of the Hundi in Karachi cannot give 


on the authority 


R. 1038, 
J. Q. B. 134; 36 


(5) 20 B. 167 at p. 171; 6 Bom. L. R 

(6) (1888) 20 Q. B. D. 152; 57 І, 
W. Қ. 224. 

(7) Suit No 384 of 1918. 

(8) 3 Ind Cas. 441: 10 Bom. L. В. 1230; 33 В. 364. 


tbe Karachi Court jurisdiction, for it is not 
‘payment in performance of the contract.” 

But this is a case of money being claimed, 
not as money payable under an agreement, 
but LE damages for breach of agreement, 
acd “there is no authority whatever for 
the proposition that в party committing a 
breach of contract should seek the other 
party to the contract and pay him at bis 
residence compensation or damages for such 
breach of contract, which is of course, an 
unliquidated amount.” . Kamisetti Subbiah 
v. Katha Venkatasawmy (9)]. 

Mr. Kalnmal pointed cut that plaintiffs 
were olaiming Rs, 15-13 0 for moneys spent 
on behalf of the defendants and as their 
agents in Karachi. He contended that the 
cause of action as to this amcunt at least 
arose in Karachi, but this does not justify 
suing defendants in Karachi in respect of 
other contracts, in respest of which no part 
of the cause cf action arose at  Karashi. 
I hold that no money was payable in 
Karachi in performance ofthe contract snd 
that this Court has no jurisdiction. 

The second iseue is wrongly worded; the 
defendants did not appropriate any gocda 
of their own to one of plaintiffs! ocniracts. 
They asserted that they bad themselves 
been the puchasers in the contracts of 
sale, No custom has been established au- 
thorising an agent to do this and, ibe 
law forbids it. 1 hold that deferdants 
were not justified in appropriating to them- 
selves the contracts of sale. But inasmuch 
as the plaintifle, knowirg all the facta of - 
the case, in their plaint treated the ccn- 
tracts as kaving been dely made ard 
defendants accepted all responsibility as 
purchasers in their written statement, 1 must 
treat defendants as purchasers. 

I hold on the strength of the exhibits and 
evidence above referred to that the rate 
prevailing in the maiket on the 25th and 
26th January was not higher than Rs. 36, 
the rate claimed by the plaintiffs (Issue 3). 

Defendants contend that it is the custom, 
when orders are received to buy at. the 
market rate, to wirs the rate of the Cay 
and поё purchase until it has been appray- 
ed by tbe prinoips]; that in this case they 
offered to buy at Rs. 36 but aa plaintiffs 
would not assent to it they did nothing. 
It seems clear to me that defendants had 
by their conduct in wiring the rate accept- 


Vol, L] 


INDIAN OASES, 


i 26 151 


FIRM OF VISHINJI GOVERDHANDASS t, FIRM OF JASRAJ GIRDHARILAL. 


ed the proposal of the plaintiffs that they 
Should actas their agents in the purchase 
of 200 bales. They were, therefore, bound 
to carry out their reasonable instructions, 
and buy as directed at the best market 
rate. There could have been no difficulty 
or risk in doing this; all that they had 
to do was to employ a respectable broker 
to make the contract. on the best terms. 
It isso common a thing for brokers to 
be given instructions to buy or sell at 
the best rate that very strong evidence 
indeed would ba required before the Court 
could hold that there was a special local 
custom to the contrary, under which the 
agent could defer carrying out the order 
until he had communicated the rate of 
the day to .his principal and received his 
sanction to it. In a quickly fluctuating 
market such as the.gunny market where 
the prices change almost daily, sometimes 
several times in a day, to await the instruc- 
tions would be to lose the market. There 
is certainly not enough evidence on record 
to establish a special custom. Т hold on 
this issue in the negative. 

The buying rate on the 28th and 29th Janu- 
ary was Rs. 35 8.0. We are not concerned 
with the rates on the z&tb February and the 
3lst March, for it was at the end of 
January that defendants committed breach 
of contract, they had no instructions to 
buy in February or March. 

No finding ia necessary on the 6th issue 
for the defendants sold no bagson behalf 
of the plaintiffs and made no profit. 

As to the damages {о which plaintiffs 
are entitled. Perfectly clear instructions 
were given on the 25th and the ?8th and 
29th January to buy the 360 bales at 
the market rate; tliereis no doubt that 
defendants deliberately refrained from 
buying because by so doing they would 
have at опве incurred a personal liability 
to plaintiffs to pay. the differences. It 
was not until plaintiffs received Exhibit 
24 about the end of Febrnary that 
they besame aware ` tbat defendants 
claimed to be the purchasers under the 
selling contracts and to have cancelled 
the January lot and that they intended 
to cancel the February lot. It was then 
too late to make other arrangements for 
the January and February lots. It may 
be contended that plaintiffs might have 


bought the March lot through some otber 
agency, and tendered it to the defendants 


and not having done so they suffered 
no real loss, but defendants in their 
letter, Exhibit 24, put an unreasonable 


obstacle in their way by refusing before- 
hand to accept delivery from any 
one but a person holding а general 
power-of-attorney. То arrange for this 
would have taken a considerable time, 
and plaintiffs had very good reason to 
suppose that defendants would not under 
any circumstanses accept delivery. Mr. Kikla 
contends that if his clients are held liable 
es purchasers, they ‘are entitled to plead 
that no delivery was made and that con- 
sequently they are free of all liability 
under the eale contract. But they are 
liable as agents for not covering the first 
series of contracts and for not realizing 
the profit which plaintiffs would have un- 
doubtedly made had their instructions been 
oarried out. Had the instructions been 
followed defendants would have lost as 
purchasers. As it is they are liable as agents 
for not carrying out through the second 
series of conirao's. I consider, therefore, 
that defendants should bs held liable in 
respect of all three lots for not having 
purchased as and when instructed. The 
rate on the 26th January was Rs. 35-12-0 
and on the 23th and onthe 29th Rs. 35-8-0. 
Defendants will bà entitled to deduot half 
per cent. for commission on the three воп» 
tracts of purchase which they failed to carry 
out but for which they are held liable, 
but nothing for brokerage, for if they 
had received it they would have had to 
pay it away; ag they were themselves the 
purchasers under the contracts of sale, 
they are entitled to no commission. 

The findings on the 7th and 9tk issues 
will be that plaintiffs are entitled to the 
difference between the rate at which 
the defendants  s'ated they had sold, 
and as to 100 bales Rs. 36 and аз to 
200 bales Rs. 35 8-0. Defendants will be 
entitled to commission at Rs. рет cent, as 
on the purchase contract. 

Plaintiffs claim 15-18-0 for telegrams 
sent on behalf of defendants, as the defend. 
ants’ agents. The amount has not been 
disputed and I allow it (8th Issue). 

М№отв: – Mr. Kalumalafter hearing tha terms 
of this judgment asks that the plaint may 


SIRAJUDDIN V. SHARFUDDIN, 


be returned under Order УП, rule 10. I 
order that it be returned for presentation {о 
the proper Court. 


‚ I make no order ав to costs. The 
question of jurisdiction was not free from 
doubt, and the behaviour of the defendants 
both in the conduct of the business 
entrusted to them and in the defence of the 
suit bas been such as to disentitle thom to 
any sympathy, 


Plaint returned. 


ALLAHABAD HIGH COURT. 
Finst Отип, ArPEaL No, 158 or 1917. 
. February 26, 1919, 
Present :—Justice Sir P. O. Banerji, Кт, 
and Mr. Justice Lindsay. 
Shaikh SYRAJUDDIN-— D&grEND.NT 
P—ÀPPELLAMT 
versus 
Shaikh SHARFUDDIN AND OTHER8— 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), г. 161, О. 
XXVI, r. l4—Partition suit—Time fixed, for filing ob- 
jections to Commissioner's report—Objections filed be- 
yond time, dismissal of. 


In » partition suit the Court has inherent power 
to fixa time within which objections to the Com- 
inissioner's report аге to be filed, and if its order 
is not complied with the Court is fully justified 
in refusing to hear the objections. 


First appeal from the decree of the 
Subordinate Judge, Agra, dated the 10th 
February 1917. 


FAOTS appear from the judgment, 


Mr, Narain Prasad Asthana, for the 
Appellant, submitted that the Court was 
bound to hesr objections, whether filed 
within time or beyond time. The Code 
of Civil Proeednre did not lay down any 
hard and fast rule that the Court should 
not hear objections if filed beyond time. 


Mesars. 5, K. Dar and Baleshwari Prasad, 
Dr the Respondents, were not called проп, 
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JUDGMENT.—We think there is "no 
force in this appeal. A preliminary decree for 
partition was made and a Commissioner 
was appointed to make the partition. He 
submitted his report on the 29th of January 
1917 and on that date the Court ordered 
that the parties should file objections, if 
any, within ten days. Notice of this order 
was given to the Pleaders for the parties. 
The 10th of February 1917 was fixed for 
hearing. On that date the defendant- 
appellant, who had not filed any objections 
within the ten days, put in a petition of 
objections. The Court declined to hear 
them and made an order accepting the 
Commissioner’s report and made a final 
decree. It is contended tbat the Court 
had no power to fix any partioular period 
for the filing of objections and that it was 
bound to hear and decide them before if 
made its final decree, We do not agree 
with this contention. The Court had 
inherent power to fixa time within which 
objestions were to be filed and if its order 
was not complied with, the Court was 
fully justified in refusing to hear the 
objections. The Court was never asked 
to extend the time for the filing of objec- 
tions, nor was it asked to adjourn the 
hearings. We dismiss the appeal with coats, 
inoluding fees on the higher scale. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sxconp Civip APPEAL No. 25 or 1918. 
November 21, 1918. 
Present:—Pandit Kanhaiya Lal, A. J. С. 
RAM SUKH AND OTHERS— DEFENDANTS 
— ÁAPPSLLANIS 
verSus 
Rani INDAR KUNWARC-—PrAINTIFE 


— RESPONT ENT. 
Limitation Act (IX of 1508), Sch. T, Art. 105— 
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Mortgage—Redemption—Suit by mortgagor for compen- 
sation for loss — Limitation. 

The period of limitation applicable to a suit by 

‚а mortgagor against his mortgagee, brought after 
redemption of the mortgage, for compensation for 
loss caused by the latter having cut trees standing 
on the mortgaged property is contained in Article 
105 of the Limitation Act, and time begins to 
run from the date of the redemption. 

Where a mortgage was redeemed by means of 
deposit under section 83 of the Transfer.of Property 
Act and the mortgagor, on entering into posses- 
sion of the mortgaged property and finding that 
certain trees standing on the same had been cut 
by the mortgagee during the subsistence of his 
possession, sued within three years from the date 
of the re-entry for compensation for the loss cansed 
thereby: 

Held, that the suit was governed by Article 105, 
Schedule I, of the Limitation Act and was well 
within time, 

Appeal from the decree of the District 
Judge, Sitapur, dated the 17th September 
1917, confirming that of the Subordinate 
Judge, Sitapur (Tahsil Biswan), dated the 
31st May 1917. 


' Mr, A. P. Sen, for the Appellants, 
Pandit Harkaran Nath Misra, 
Respondent. 


for the 


JUDGMENT.—On а mortgage being res. 


deemed by means of deposit under section 
83 of Act ТҮ of 1882, the mortgagor found 
that certain babul trees standing on the 
mortgaged property had been eut by the 
mortgagee. He sued for compensation for 
the loss caused to him by the outting of the 
trees and got a decree from the Coart of first 
instance, which: the lower Appellate Court 
affirmed, 

It is argued on behalf of the defend- 
ants-appellants, who represent the original 
mortgagee, that the plaintiff was bound 
to prove that the trees were cut within 
three years of the institution of the suit 
and that the claim was barred by Article 
109 of tke Indian Limitation Act (IX of 
` 1908). 


Sestion 76 of Aot IV of 1882 provides 
that, when during the continuance of the 
mortgage the mortgagee takes possession 
of the mortgaged property, he must not 
commit any act which is destructive or 
permanently injurious to the property and 
that if he.fails to discharge that obliga- 
tion he may, when accounts are taken in 
pursuance of a deeree for redemption, ba 
debited with the loss occasioned by any such 
s: failure, : 
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In the present case no suit for redemp- 
tion became necessary because the deposit 
made under section 83 of Act IV of 18&2 
was accepted by the heirs of the mort- 
gagee. All the same the cause of action 
to the plaintiff for the value of the trees 
cut by the defendants during the snbsist- 
ence of their possession under the mort- 
gage accrued when the redemption took 
place and she re-entered on the mortgaged 


property and, as held in Salik Ram 
у. Ashik Husain (1) and Mohammad 
Feiyag Ali Khan v. Kallu Singh (2), 
Article 105 of the Indian Limitation 
Act covers a oase of that kind. The 


accountability’ arose on redemption and 
from that date time began to run. The 
trees were cut by the mortgagee during 
the subsistence of his possession and the 
actual date on which they were cut was 
not very material, since the suit had been 
instituted. within three years of the date 
of re-entry. The compensation reed not 
necessarily have been claimed at the time 
of redemption, for the object of a tender 
under section 53 of Act IV of 1882 isto 
make an offer irrespective of all contro- 
versy or to obtain summary redemption, 
leaving any dispute abont excess which 
may arise in connection with the redemption 
to be settled by a regular suit. 


The appeal is, therefore, dismissed’ with 
costs. 


Appeal dismissed. 


(1) 4 О. C. 865. 
(2) 8 Ind. Cas. 689; 33 A.244; 7 A. L. J. 1201. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPRLDATE Decree No. 1253 
or 1916. 

August 28, 1918. 

Present; —Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Panton. 
KUNJA BEHARI GHOSE-—PLAINTIFF— 
$ ÅPPELLANT 

versus 


LALIT MOHUN SINGHA ROY—Dsrenp- 


ANT— RESPONDENT. 

Mortgage, usufructuary, construction of —Mortgagee, 
whether entitled toremain in possession till accounts 
— Lease—Specific performance of contract of lease — 
Earnest money, return of. А 

On a contract by the defendant to grant а maurast 
mokarari patmi lease of certain lands in the 
month of Chaitra of the year 1319 B. S, the 
plaintiff advanced a sum ав earnest money * on 
the defendant's undertaking that if for any special 
reason the: said maurasi paimi patta be not exe- 
cuted within the stipulated time, the earnest money 
would be returned, The major portion of the lands 
was at the time of the contract in the possession 
of a mortgagee under an usufructuary mortgage. 
deed, which provided that the mortgageo would 
possess the land up to 1819 B. S., and would realise 
the entire amount of principal and interest out 
of the profits of the land and that the mortgagor 
would take into possession the lands from Baisakh 
1320 B. S. The plaintiff claimed return of the ear- 
nest money on the ground that as the mortgagee 
was in possession at the time the patta was to 
“be executed and was also entitled to remain in 
possession until proper accounts were taken be- 
tween the mortgagor and the mortgagee and 
until it was proved that the whole of the principal 
and interest due under the mortgage had been 
paid, the defendant was not in a position to grant 
the maurasi mokaravi patta as he could not give 
a good title to the plaintiff in respect of the 
lands which were under the mortgage: 

Held, that the rights of the mortgagee ander 
the mortgage-deed came to an end in Baisakh 
1320 В. 8. and consequently after tho end of 
Chaitra 1319 B. S. the mortgagee had in fact no 
right, title and interest in the mortgaged land 
and that, therefore, the defendant hada good title 
in respect of those lands, so that the plaintiff was 
not entitled to the return of the earnest money, 
the defendant being willing to execute the maurasi 
mokarari patni patta, [р. 156, col. 1.] 


Appeal against the decree of the Addi- 
tional Distrist Judge, 24-Pergannas, dated 
the 15th March 1916, reversing that 
of the Officiating Subordinate. Judge, 2nd 
Court of that district, dated the 23rd 
Desember 1914. . 


Dr. Dwarka Nath Mitter and Babu Munindra 
Nath Banerji, for the Appellant. 

Dr. Sarat Ohandra Bysack and Babu 
kaisari Singh Roy, for the Respondent, 


JUDGMENT. 

SANDERSON, О, J.—This is an appeal from 
the judgment of the learned Additional: 
District Judge of 24.Pergannas, by which 
he allowed the appeal to him and dismissed 
the plaintiff's suit, 

It was a olaim for the return of: 
Rs. 1,000, which had been paid by the 
plaintiff to the defendant in pursuance 
of a contrast for a lease which was to be 
granted by the defendant to the plaintiff 
The material part of the contract rung as 
follows:—It was in respect of 103 bighas 
of land, and the defendant agreed to execute 
a maurast mokarart lease on’ the annual 
rent of Rs. 200; and the premium was to. 
be Hs. 1,200 and the terms were these:— 
“I execute this agreement on receipt of 
Rs. 1,000 as earnest money on account of 
silami from you to-day and promise that 
on receipt of the remaining Re. 200 
from you within the month of Chaitra of 
the current year, I shall execute and register 
a maurast mokarari patni paita in your 
favour at the said rent and for the said 
salami.....Be it stated that if for any 
special reason the said лита: patni 
patta is not executed, I shall repay the 
earnest money which I have taken from 
you to-day. [and my heirs and representa- 
tives shall be bound by the terms of 
this deed of agreement.” 

Now, it appears that the defendant 
had purchased the property from one Chaitan 
Ghose, and at the time the agreement 
was made the defendant had deposited 
with the plaintiff the title-deed in respect 
of the property. It further appears that 
Chaitan Ghose had mortgaged 63 out of 
the 103 bighas to the father of Panchanan 
and Mahadeb Singh Roy in the year 
1311 by means of what is called a usu- 
fructuary mortgage. That was for a specific 
term of years and was to expire, according 
to the terms of the mortgage, in Baisakh of 
13820. At the same time the mortgagee 
had granted a lease to Chaitan Ghose of 
these 63 bighas, which was fora specified 
term and was to continue up to and 
including the whole of the year 1819. 
Consequently the position was this: The 
mortgage was to come toan end at the end 
of Chaitra 1319 and the lease was to come 
ioan end at the end of Ohaitra 1319, that 
is to say, the lease of Оһайап Ghose, . 
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by the mortgagee, and the contract between 
the plaintiff and the defendant was to 
be completed within Chaitra 1319. The 
lease was not completed as was provided 
by the contract between the plaintiff and 
the defendant and this suit has been 
brought for the return of Rs. 1,000 which 
was paid as premium under the contract. 

The ground of the claim is stated in 
paragraphs 4 and 6 of the plaint. The 
plaintiff there stated as follows: “4, The 
plaintiff purchased two stamps worth 
Rs, 32 on the Ist Baisakh 1820 for the 
execution of the deed. The defendant 
began to procrastinate for sometime. In 
the meantime the plaintiff dame to know 
that in Execution Case No. 438 of 1913 of 
the Court of the 2nd Munsif at Barasat in the 
District of 24.Pergannas a sale notifioa- 
tion had been served оп the property 
through that Court for auction-sale there- 
of on account of the debt incurred by 
the defendant's vendor before purchase 
by the defendant of 63 bighas1 cotta of 
land"; “6. The said 63 bighas 1 cotta of land 
was sold in the said execution case by 
the Court, mentioned above, in the month of 
June 1913, for liquidation of the debt due by 
the defendant's vendor. Then on confirma- 
tion of the sale, the auction purchaser 
received delivery of posression of the same, 
whereby the defendant’s right to and 
possession over the said property have 
been prejudiced and. become defestive. 
Consequently, the defendant has no right and 
power to grant a mauras? mokarari lease 
‘to’ the plaintiff in respeot of the property 


and to give possession thereof to him 
in conformity with the contrast of. the 
29th Falgoon 1319 aforesaid and the 


plaintiff is also not able and not bound 
to obtain the said maurast mokarari 
lease from the defendant and is not willing 
to obtain it." That refers to this fast; 
I have already mentioned that the mort- 
gagees had granted a lease to Chaitan 
Ghose. Chaitan did not pay the rent; 
the mortgagees brought a suit to recover 
it, got a decree and in execution of that 
decree bought the tenant's right which 
Chaitan possessed: and, it wag alleged 
that at the time this contract between 
the plaintiff and the defendant ought to 
have been completed the mortgagees were 
in possession of this land, and consequently 


the defendant could not give a good title 
to the plaintiff in respect of the 63 bighas 
and therefore the plaintiff is entitled to 
the return of Rs. 1,000: and, the whole 
question in my judgment, as has really 
been admitted at the Bar, depends upon 
the construction of the mortgage-deed which 
was created between Chaitan Ghose on the 
one hand and the mortgagees on the other, 
Now, we had a translation of the material 
parts of the mortgage placed before us, 
and I propose to read it: “I borrow from 
you the sum of Rs. 579.8.0; the interest 
thereon is fixed at the rate of Rs. 1.4.0 
per cent. per mensem, For the re- 
payment of the interest and principal 
I meke an usufructrary mortgage of the 
said 63 bighas of land with all rights, 
eto., to you. I let the lands, eto. unto 
your possession up to 1815 B. 8, Ont of 
the profits of the said land, the entire 
amount of principal and interest will be 
repaid. You shall possess the said land 
by letting out the: same to tenants and 
by realisation of the rents from the cettled 
tenants. I make over to уоп the 
Kabuliyats executed by the tenants. You 
shall realise rents from the tenants 
amicably or by suit. I do not remain 
liable for ару amount of either the princi- 
pal or interest. I shall take into my 
possession the lande, ets., from Baisakh of 
1320 B. S. on the expiry of the fixed 
term and I shall take back all tbe dcon- 
ments I have made over. to you,” 

The learned Vakil for the appellant 
has argued that this document is a mortgage 
and that it is seourity for the principal 
and interest which is referred to in the 
document, and that the mortgagee under 
the terms of the mortgage was entitled 
to remain in possession and in faot did 
remaiz in possession of the 63 bighas 
until proper accounts were ‘taken between 


the mortgagor and the mortgagee 
and until it was proved that the 
whole cf the principal and interest 


due under the mortgage had been paid. 
On the other hand, it was contended by 
the learned Vakil for the respondent 
that whether this document was in fact a 
mortgage, or whether although it was 
called а mortgage it was in fact a lease 
for a specified time for a specified gon. 
sideration, still the terms af athe contrat 
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‘between the parties must be abided by 
and that the rights of the mortgagee 
under this dosument to the property in 
question did come to an end in Baisakh 
1320, and consequently after the end of 
Chaitra 1319, the mortgagee had in fact 
no right, title and interest in the 63 
bighas, and that the further consequence 
was that the defendant had a good title 
in respect of the 63 bighas. We аге of 
opinion that the respondent’s contention 
is thecorreot one Dr. Dwarka Nath Mitter 
has drawn our attention to the difference be- 
tween this case and the case of Nidha Sah v. 
Murli Dhar (1), in which case it was provided 
that: there should be no accounts and pointed 
ont that in the document before us there is 


no similar provision. That is perfectly 
correct, but we have to construe the 
document as a whole: and, construing 


as best I can, giving the words their 
ordinary meaning, I think it was intended 
by the parties that the mortgagee should 
take this land as a security for the prin- 
cipal and the interest, and that he should 
repay himself out of the profits of the 


land and he should have the specified: 


time for so doing and that at the end 
of that time the mortgagee was bound 
to hand back the property to the so-called 
mortgagor. That being во, inasmuch 
as the claim in the present case is based 
en'irely upon an allegation that the defend- 
ant had no title to the land at the 
time when his contract with the plaintiff 
should have been completed, the defendant 
was not in a position to convey the title 
as regards the 63 bighas. I think this 
appeal must fail. 

The learned Vakil for the appellant has 
relied upon the last clause in the contract 
in which it was said: “If for avy special 


reason the said  mauras? patini patta 18 
not executed, 1 shall repay the earnest 
money which I have taken from you 


to day.” But I think it would be upon his 
client to satisfy the Court that he bad 
a valid reason upon which he sould rely 
and which would enable him to say that 
he was not bound to proceeed with the 
contract and, therefore, was entitled 
to the return of the Rs. 1,000. In 


(1) 25 А. 115; 80 I. А. 64; 5 Bom. L. R. 111; 7 C. 
W, N. 269; 8 Sar. P. C, J. 485 (Р, О,). 
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has not succeeded in 
showing any valid reason whioh would 
entitle him to set up that contention, 
As I have said before, the only ground 
set out in the plaint was that the 
defendant had no title in respect of the 63 
bighas. In my opinion the learned Judge 
has cəmə to a right conclusion that as 
regards the 63 bighas, at the time the 
contract had to be fulfilled the defendant 
had a good title and was in а position to 
convey good title in respect thereof. : 

For these reasons I think that this appeal 
should be dismissed with возів, 

Panton, J.—1 agree. 


my jaigmant he 


Appeal dismissed. 


. 
ALLAHABAD HIGH COURT. 
Civic Revisioy No. 70 or 1918. 
Marsh 7, 1919. 

Present :—Sir Henry Richards, KT., 
Chief Justice, and Justice Sir Р. С. 
Banerji, Кт. 

DURGA DAS alias DURGA PARSAD 
AND ANOTHER—APPLIOANTS 
versus 
ЈАТ NARAIN AND OTHERS— OPPOSITE 

PARTIES. 

Civil Procedure Code (Act V of 1908), ss, 16, 20— 
Parinership, dissolution of, suit for —Place of suing— 
Cause of action - Jurisdiction. 

Clause (a of section 16 of the Civil Procedure 
Code refers to suits to recover possession of im- 
moveable property where the title to that property 
is alleged by one side to be in him and by the 
other side to be in him; and clause (d) of the 
section refers to other suits of a like nature 
where the title to or some interest in the property 
is in dispute and the Court has to determine the 
matter. [р. 157, col. 1.] 

A suit for dissolution’ of partnership with the 
usual ancillary relief does not fall either under 
clause (a) or under clause (d) of section 16 of the 
Civil Procedure Code and can be brought in 
the Court within whose jurisdiction the parties 
reside or the cause of action arises. (p. 157, col. 2.] 


Civil revision agaiust the order of the 
Additional Judge, Aligarb, dated the 20th 
December 1917. 

Mr. P. L Banerjee, for the Applicants. 

Dr. S. N, Sen, for whom Mr, 8. N, Gupta, 
for the Opposite Parties, 
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JUDGMENT.—This application arises 
out of a suit for dissolution of partnership. 
It is admitted that the parties reside 
within the jurisdiction of the Court at 
Aligarh. It is admitted that the cause of 
action arose within the jurisdiction of the 
Court at Aligarh, It appears, however, 
that the factory which belongs to the 
partners is situate outside the jurisdiction. 
The defendants pleaded that the Court at 
Aligarh had no jurisdiction to hear the 
case and that the suit should have been 
brought where the factory was situate. 
This contention found favour with both 
the Courts below. The plaintiffs have 
challenged the order of the Court below 
- by this application in revision. We think 
that the decisions of the Courts below were 
incorrect, It ig admitted that unless the 
ease can be brought within the provisions 
of section 16 of the Code, the proper Court 
in which to institute the suit was the 
Court at Aligarh. Section 16 provides: 
‘Subject to the pecuniary or other limitations 
prescribed by any law, suits 

(a) for the recovery of immoveable pro. 
perty with or without rent or profits; 

(b) for the partition of immoveable 
property; 

(c) for foreclosure, sale or redemption in 
the case of a mortgage of or charge проп 
immoveable property; 

(4) for the determination of any other 
right to or interest in immoveable property 

ы * * * shall be instituted 
in the Court within the local limits of 
whose jurisdiction the property is situate.” 

It is contended that the вазе is within 
either clause (a) or clause (d). We are 
clearly of opinion it does not come under 
clause (a). That clause refers to what 
are known as suits to recover possession 
of immoveable property when the title to 
that property is alleged by one side to be 
in him and by the other side to be in 
him, In the present case both sides admit 
that the property belongs to them both, 
that is to say, that it is partnership pro- 
perty. It is not sought to racover posses- 
sion of the factory. Clause (d) clearly 
refers to other suits 
where the title to or some interest in the 
property is in dispute and the Court has 
to determine the matter. Again in the 
present case thoro is no dispute at all as 
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to whom the property belongs to. Nor ia 
there any dispute as to &ny interest in 
this property. The only event that may 
happen is that possibly in the coursa of 
ihe suit the factory may be ordered to be 
Sold with a view to the distribution of 
the assets of the partnership. We are 
clearly of opinion that a suit for disgolu- 
tion of partnership with the папа] ancil- 
lary relief is not a suit for the "deter. 
mination of any other right to or interest 
in immoveable property” within the meaning 
of clause (d). We allow the application, 
set aside the orders of both the Courts 
below and send back the case to the Court 
of first inatance through the lower Appellate 
Court, with directions to re-admit the plaint 
upon its original number in the file and to 
proceed to hear and determine the suit as 
speedily as possible. The record may be 
returned by this Court at an early date, 
The respondent will have to pay the costs 
incurred in the Court of first instance by 
reason of the order of that Court, the appeal 
to the lower Appellate Court and the applica. 
tion in revisiou here, including in this Court 


‘fees on the higher soale. 


Application allowed, 


OUDH JUDICIAL COMMISSIONER/'S 
COURT, 


First Civi Арркл No. 8 or 1917, 
December 23, 1918, 
Present:— Pandit Kanhaiya Lal, A, J. Q. 
and Mr, Daniele, A, J. О. 
SHAH MOHAMMAD YUSUF anp OTHERS 
—DEFINDANTS— APPELLANTS 
versus 
LACHHMI NARAIN AND OTHERS 


= gion ESTIERS — RESPONDENTS. . 

wecution of decree—Sale—Auction. wren f 
of, whether can be questioned by pe dli" 
Civil Procedure Code (Act V of 1908), О. XXT s. 46. 
54—Simple mortgage, whether immoveable propert M 
Attachment — Procedure— Morlgage— Order prohibitin ; 
mortgagor to pay debt to mortgagee, effect of— Pu. 
chaser of mortgage—Interest antecedent to purchase 
whether сат be recovered—Transfer of Property Act 
(ТУ of 1882), э, 8. ү аш, 
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It is not open to persons who were parties to 
a sale in execution of a decree, to question the 
title of the auction-purchaser after the sale has 
become absolute. [p. 158, col. 2.] 


A deed of simple mortgage is & debt not secured 
by a negotiable instrument, and although it affects 
to a certain extent the property mortgaged and 
may for some purposes be treated as immoveable 
property within the meaning of section 3, clause 
26 of’ the General Clauses Act, ib cannot for the 
purposes of Order XXI, rule 54 of the Civil Procedure 
Code, be treated as immoveable property. There- 
fore, an attachment of a simple mortgage debt 
‚ can be made in the manner provided by Order 

XXI, rule 46 of the Code. [p. 159, col. 35] 


Karim-un-nissa v. Phul Chand, 16 А, 184; А. W, N. 
(1893) 61; 7 Ind. Dec. (N. s.) £03, Debendra Kumar 
Mandel v. Rup Lall“Dass, 12 О. 546; 6 Ind. Dec. (к. 8.) 
871, Kasinath Das у. Sadasiv Patnaik, 20 О. 805; 10 
Ind. Dec. (x. в.) 642, Tarvadi Bholanath Harishanker 
v. Bai Kashi, 26 В. 305; 4 Bom. L. К. 18 ап Nataraja 
Iyer v. South India Bank of Tinnevelly, 18 Ind. 
Cas. 91, 97 M. 61; 22- M. L. J. 105; 10 M. L. T. £03; 
(1911) 2 M. W. N. 590, followed. 

Gaya Pershad v. Nawab Yusuf Mirza, S. C. No. 360 
and Gobind Prasad v. Nawab Yusuf Mirza, S. C. 
No. 301, overruled. 

Where in a suit based on a sub-mortgage the 
sub-mortgagee got a prohibitory order issued re- 
straining the mortgagors from paying the principal 
money or interest to the mortgagee: 

Held, that the prohibitory order could not relieve 
the mortgagors of their liability to pay the interest 
due on the mortgage. Гр. 159, col. 2.] 

Section Sof the Transfer of Property Act does 
not debar a purchaser of а simple mortgage from 
claiming the interest due for the period antecedent 
to his purchase. [p. 159, col. 2.1 

Ganesh Lal Tewari v. Shamnarain, 6 О. 218 (P. С.); 
6 C. L. R. 533; 8 Shome L. R. 215; 3 Suth. P. С. Ј. 
773; 4 Sar. P. O. J. 161; 4 Ind. Jur. 419; 2 Ind. Dec. 
(х. в.) 189, distinguished from. 


Appeal from the decree of the Additional 
Subordinate Judge, Fyzabad, dated the 18th 
October 1916. 


Mr, Mohammad Wasim, for the Appellants. 
The Hon’ble Pandit Gokaran Nath Misra, 
for Respondents Nos. 1 to 24, 


JUDGMENT.—This appeal arises out of 
a suit ona mortgage, effected by defend- 
ants Nos. 1, 2 and 3 and the father of 
defendant No. 4 in favour of Gaya Prasad 
on the 2nd October 1899. The mortgage- 
deed provided for the payment of the 
principal money with interest at 7 per 
cent. per annum  compoundable yearly 
within, 14 years &nd' further stipulated 
that if the mortgagors failed to pay in- 
terest as agreed above for four years the 
mortgagee shall have power to recover 
the unpaid interest independently of the 
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period fixed for the payment of the entire 
money due on the mortgage. 

Oa the llth February 1904 the heirs 
of the mortgagee sub mortgaged their 
mortgages rights under the said deed in 
favour of the plaintiffs, who filed a suit . 
for the recovery of the money due on 
their  sub.mortgage and purchased the 
mortgage-deed at a sale held in execution 
of their decree. -By virtue of their -pur- 
chase the plaintiffs seek to recover the 
money due on the original mortgage. 


The defense, so far as it is material 
for the purposes of. this appeal, was that 
the purchase made by the plaintiffs was 
bad in Jaw, that the plaintiffs had sent 
certain notices and got а prohibitory 
order issued restraining the mortgagors 
from paying the principal money or in- 
terest to the original mortgagee or his 
heirs, in sonsequence of which the mort- 
gagors were unable to pay the, interest 
as it fell due, and thatin any event the 
plaintiffa were not entitled to claim any 
jaterast for the period antecedent to their 
purehase. The Court below decreed the 
claim. 


Tt is contended on behalf of the defend- 
ants-appellants that the interest of а 
mortgagee could not have been attached 
except in manner provided Ьу section 274 
of the old Code of Civil Procedure, 
which has now been replaced by Order 
XXI, rule 54 of the present Code of.Civil 
Procedure, and the purchase made by the 
plaintiffs was consequently bad in law. 


It is not, however, open to persons 
who were parties to a sale to question 
the title of the auction-purchaser after a 
sale, held in execution of a desres, has 
become absolute. Section 268 of the old 
Code of Civil Procedure, corresponding 
with Order XXI, rule 46 of the existing 
Code, moreover, drew a distinction batween 
a debt поё secured by a negotiable instrument 
and a debt so secured, treating the latter ag 
moveable property. In the case of a 


debt not secured by a negotiable in- 
strument, such as a deed of simple 
mortgage, it provided that the attach- 


ment shall be made by a written order, 
prohibiting the oreditor from recovering 
the debt and the debtor from making 
payment thereof, until the further order. 
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of the Court issuing the attachment. A 
deed of simple mortgege is a debt 
not secured by a negotiable instrument, 
and although it affects to a certain ex- 
tent the property mortgaged and may for 
some purposes be treated as immoveable 
property . within the meaning of section 
З, clause 25 of the General Clauses Ast 
(X of 1897), it cannot, for the purposes 
of section 274 of theold Code cf Civil 
Procedure, be treated as immoveable pro- 
perty, for the context and language of 
the section show otherwise. In the case of 
immoveable property, referred to in sec- 
tion 274 of the old Code, the order of 
attachment has to be proclaimed at some 
place on or adjacent to - such property 
by beat of drum or other customary 
mode, and a copy of the order has to 
be affixed’ on a conspicuous part of the 
property. In the present instance 
original mortgage-deed was not forth- 
coming. Only a certified copy thereof 
had besn filed by the attaching deeree- 
holder. There was no property comprised 
in the sub-mortgage at ог adjacent to 
which the order of attachment could have 
been proclaimed’ by a beat of drum or 
other customary mode or over which a 
сору of the order could have been affixed. 
The property mortgaged - may in such 
oases be ‘at one place, the mortgagee 
may be at another place and the sub- 
mortgagee ‘and the mortgage bond may 
be at some place quite different. To pro- 
claim the order of attachment on the 
mortgaged property would not show whe- 
ther the interest of the mortgagor or 
that of the mortgagee ‘was being sold. 
In the сазе of a simple mortgage this 
would be particularly so, because to the 
inhabitants of the place, where the 
mortgaged property may be Situated, a 
deed of simple mortgage may be entirely 
unknown. It has accordingly heen held 
in Karim-un-nissa v. Phul Ohand (1) that 
an attachmert of a simple mortgage debt 
can be made in the manner provided by sec- 
iion 268 of the old Code of Civil Pro- 
oedure. In Debendra Kumar Mandel v. 
Бир Lall Dass (2), Kasinath Das v. Sadasiv 


(1) 18 A. 184; A. W. N. (1893) 51; 7 Ind, Dec. 
(x, s.) 808. 
(2) 12 C. 646; 6 Ind. Dec, (x. s.) 371. 
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Patnaik (3), Tarvadi Bholanath Harishanker 
v. Bat Kashi (4) and Nataraja Iyer v. 
South India Bank of Tinnevelly (5), 
the other High Courts have taken a 
similar view. 

On behalf of the dafendants-appellants 
reliance is placed on Gaya  Pershad v. 
Nawab Yusuf Mirza (6) and Gobind Prasad 
v. Nawab Yusuf Mirza (7), but the de- 
cisions, which those cases purport to. 
follow, have no longer been treated ав 
good law by the very Courts which 
passed them. The unanimous opinion of 
all the High Courts, including the Chief 
Court of the Punjab, is in consonance 
with be view which the Court below 
has adopted, and we bave no hes:tation 
in finding that that view correctly re- 
presents the distinctive features of the 
prosedure provided by sections 268 and. 
274 of the old Code cr Order XXI, rules 
46 and -54 of the present Code. The 
purchase made by the plaintiffs waa, there- 
fore, perfectly valid. 


The notices sent by, and the prohibitory 
order issued at the request of, the pre. 
sent plaintiffs in tke suit filed by them 
for the enforcement of their sub mcrt- 
gage merely restrained the mortgagors from 
paying the money to the original mort- 
gagee or his heirs, The mortgagors could 
have paid the money into the Court 
which had attached the interest of the 
mortgagee, had they liked, or tendered it 
to the attaching creditors after they had 
purchased the rights of the mortgagee. 
They adopted neither of these courses. 


They did not tender the money even 
during the pendency of this suit, They 
cannot, therefore, be relieved of their 


liability to pay the interest due on the 


mortgage. 


Section 8 of the Transfer of Property Act 
does not debar the plaintiffs from olaiming 
the interest due for the period antecedent 
to their purchase. That section does not 
apply toa mortgage; the interest follows the 


(3) 20 C. £03; 10 Ind, Deo. (x. s.) 542. 

(4) 26 B. 305; 4 Bom. L. R. 18. 

(5) 18 Ind. Cas. 91; 37 M, 51; 22 M. L, J. 105; 19 
M. L. T. 503; (1911) 2 M, W. N. 590, 

(6) S. C. No. 300. 

(7) S. O. No. 301. 
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peourity, and a person who purchases the 
rights of a mortgagee purchases all such 
rights as he holds under the mortgage, 
inoluding a right to enforce the security 
for the payment of the entire principal and 
interest due on the mortgage. The decision 
in Ganesh Lal Tewari v. Shamnarain (8) 
does not apply, because the accumulations 
of profits or the arrears thereof stand ор в 
different footing from the property from 
which they are derived. In the case of & 
mortgage, the debt is inseparable from the 
security, avd an assignment of the security 
passes all the rights available to the per- 
son in whore favour the security was grant- 
ed. 

The other pleas taken in the memoran- 
dum of appeal have not been “pressed. 

The appeal fails and is dismissed with 
oosts. 

Appeal dismissed, 


8) 60, 218 (P. С.); 6 C. L. К. 583; 3 Shome L. R. 
uisa Suth. P. О. J. 778; 4 Sar. P. С. J, 161; 4 Ind. 
Jur, 419; 3 Ind, Dec. (х. s.) 189. 


——— 


PUNJAB CHIEF COURT. 
Seconp CIVIL APPEAL No. 1511 or 1918. 
January 17, 1919. 
Present:—Mr. Justice Wilberforce. 
NABI BAKHSH—Derenpant— 
APPELLANT 
versus 

S. SAJID ALI—PLANTIFF AND OTHERS— 
Derenpants— RESPONDENTS, Р . 
гав _Рте-етріїот, suit for, от basis of superior 
зы ын on grownd that plaintiff is agriculturist, 
intainable. : . 
SAMT sued for pre-emption alleging his 
guperior right to the vendee on the grounds that 
he had а pre-emptive title under Muhammadan 
Law and that he was a collateral of the vendor, 
I5 was found ihat he had no right under either 
ortion of his claim, but the Court granted him 
А decree holding that he had a right to succeed 
as he was an agriculturist while the vendee was 


not: E А : 

that the Court was not justified in setting 
u Wes 'anbirely new case for the plaintiff and he was 
ace entitled to à decree, ав he had not raised the 
ground in his plaint or his pleadings. 
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Second appeal from the decree of the 
District Judge, Karnal, dated the 8th 
January 1918, reversing that of the Sub- 
ordinate Judge, 2nd Class, Robtak, dated 
the 3lat October 1916, dismissing plaintiff's 
claim. 

Bakhshi Tek Ohand, for the Appellant. 

JODGMENT,—In this case the plaintiff 
sued for pre-emption alleging his superior 
right to the vendee on two grounds: (1) 
that he had a pre-emptive title under 
Muhammadan Law and (2) that he wasa 
sollateral of the vendor. Both the Courts 
below have held he had no right under 
either, portion of his claim. The alleged 
common ancestor of himself and the vendor. 
had died some 120 years ago. The lower 
Appellate Court, however, set up an 
entirely new case for the plaintiff and held 
that he had a right to succeed as he is 
an agrioculturist while the vendee is nof. 
The plaintiff's olaim was, therefore, deoreed. 

Against this decision a second appeal has 
been preferred to this Court and must 
succeed, as the ground on which the plaint- 
iff has been allowed а decree by the 
lower Appellate Court was never raised by 
him in his plaint or his pleadings and 
defendant had no opportunity to reply to 
the position taken up by the lower 
Appellate Court. Zora Singh v. Jagta Singh 
(1) is a judgment on a similar point;. 
but it must be noted that in that oase, 
the plaintiff. had subsequently amended 
his plaint while in the present case no 
such amendment took place. I hold, there-. 
fore, that the lower Appellate Court was. 
in error in setting up an entirely new 
саве on behalfof the plaintiff and accept-- 
ing the appeal, dismiss the suit with costs, 

Appeal dismissed. 


(1) 42 Ind. Cas, 263; 83 P. R. 1917; 142 P. W. К: 
1917. › 
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ALLAHABAD HIGH COURT. 
OriuinaL RgrERENOS No, 116 or 1919. 
February 21, 1919. 
Present: — Mr. Justice Lindsay. 
EMPEROR —Prosecuror 
versus 
BINDESBRI GOSHAIN AND ANOTHER— 
ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 254— 
Commitment to Court of Session, where Magistrate 

competent to try case, legality of. 

A Magistrate ought not to commit an accused 
person for trial to the Court of Session, in a case 
which he is competent to try and in which he can 
impose a sentence adequate to meet the ends 
of justice, 0f 

Criminal reference made by the Sessions 
Judge, Gorakhpur. 

FAOTS appear from the following 


REFERRING ORDER.—Bindeshri Go- 
shain, aged 25, acting constable, and Bindeshri 
Ahir, aged 20, Chaukidar, have been commit- 
ted by Qazi Muhammad- Mustafa, Deputy 
Magistrate of the first class, to this Oourt 
for trial on a charge that they released 
Balraj Bhat, who had been made over to 
their custody on a charge of house-trespass 
in the house of Sheobalak Kahar, and did not 
take him to the thana, an. offence punish- 
able under seotion 222 (3) of the Indian 
Penal Code. It is the prosecution case that 
Balraj Bhat committed house-breaking by 
night with intent to commit theft, and 
this should have been set out in the 
charge-sheet. The prosecution case is that 
he was lawfully committed to the custody 
of Bindeshri Goshain, constable, and Bin- 
deshri Ahir, and that they being legally 
bound to keep him in confinement, inten- 
tionally suffered him to escape. This 
offence is punishable under section 222 (3) 
ef the Indian Penal Code by the Court 
of Session or a Magistrate 
class. In his order of commitment the 
learned Deputy Magistrate simply states that 
as the offence falls under seation 222 
(3) of the Indian Penal Code, the accused 
persons are committed for trial tothe Court 
of Session. Hedoes not appear to be aware 
that the case was triable by himself. He 
does not give, as a reason for committing it 
io the Court of Session, that he was not 
able to passan adequate sentence. 

Seation 254 of the Code of Criminal 
Procedure directs that in a oase which he 


u 
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is competent to try, if a Magistrate 18 
capable to pass a sentence which in hi8 
Opinion is adequate, he shall frame a charge 
and proceed with the trial. As the present 
case was triable by the Deputy Magistrate, 
he should have acted under section 254 
of the Code of Criminal Procedure and 
tried the case himself, unless he considered 
that he could not punish the offence ade- 
quately. In fact the case appears to be 
one which the Magistrate could adequately 
punish. It has been held in Emperor v. 
Jagmohan (1) that в commitment is bad 
in law where a Magistrate does not say, 
in a сазе which he is competent to try, 
thatthe sentenca which hs» вап impose will 
not be adequate to meet the ends of justice 
In Queen- Empress у. Kayemullah Mandul (2) 
it was held that a commitment of an 
accused person by a Magistrate to the Court 
of Session on a charge under sestion 147 
of the Indian Penal Code was bad, unless 
the Magistrate stated that in his opinion 
he was unabl3 to pass an adequate sentence, 
In my opinion the commitment of the pre- 
sent ciseis bad for the same reason that 
the Magistrate did поб state his opinion 
that he could not pass an adequate 
santence in a case which he was competent 
to try. 

I, therefore, recommend thatthe come 
mitment be quashed and that the Magistrate 
should himself proceed with the trial of the 
саве. 

JUDGMENT.—For the reasons stated in 
the order of reference of the Sessions 
Judge, Iset aside {һә commitment of the two 
acsused Biadeshri Goshain and Bindeshri 
Ahir and direc tbe Magistrate who сот. 
mitted them for trial, to try the case 
hims: If, 

Oommitment set aside. 


(1) 4 Ind. Cas. 812; 6 A. L J. 939; 11 Cr. 1.42.54... 
(2) 24 0. 429; 1 С, W. N. 414; 12 Ind, Da». (x. в.) 
954. 


, 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 382 or 1917. 
December 17, 1917. 
Present:—Mr. Justice Jwala Prasad. 
< AWADH BEHARI LAL-——AcGUSED—- 
APPLICANT 

versus 
EMPEROR—Orrosrre Party. 

Criminal Procedure Code (Act V of 1898), s. 476 
—Sanction to prosecute, granted by subordinate Court 
after decision of appeal—Jurisdiction—Delay, whether 
vitiates proceedings. у 

During the course of an execution proceeding 
pending before a Munsif the judgment-debtor filed 
, & petition of satisfaction, which was held by the 

Munsif to be a forgery. The finding of the Mun- 

sif was upheld in appeal and the District Judge 
sent the record back to the Munsif, with the 
direction that he should take proceedings against 
the judgment-debtor under section 476 of the 

Criminal Procedure Code. The Munsif called upon 

the judgment-debtor to show cause why he should 
not be prosecuted for forgery and eventually 
directed his prosecution: 

Held, that the Munsif was competent to insti- 
tute proceedings against the accused under section 
476 of the Criminal Procedure Code and that the 
‘proceeding was not vitiated by the mere fact that 
| the District Judge had directed the Munsif to 
institute the proceeding. |p. 163, cols. 1 & 2.] 

Mere delay in instituting proceedings under sec- 
tion 476 of the Criminal Procedure Code does not 
vitiate the proceedings. The guiding principle is 
whether the presiding Judge at the time of hear- 
ing the case had come to any conclusion as to 
HD the offence was committed or not. [р. 164, 
col. 1. 

Criminal application for revision against 
the decision of the Munsif, Sitamarhi (Dur- 
bhanga). 

Mr. G. C. Pal, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is an application 
for revision of an order of the Munsif of 
Sitamarhi under section 476 of the Code 
of Criminal Procedure directing the 
prosecution of the applicant for offences 
under sections 195 and 465 of the Indian 
Penal Oode, said to have been committed 
in connection with a petition of satisfac- 
tion, dated the 7th December 1910, filed by 
the applicant in the Court of the Munsif. 

The applicant was a juodgment-debtor 
іп an execution cease No, 971 of 1910, Baz 
Nath Бао? v. Oudh Bihari Lol applicant, 
pending in the Court of the Munsif. 
The decree-holder filed an application for 
execution of the decree on the 15th August 
1910 and iu due course 7th December 1910 
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was fixed for sale of the applicant’s 
property. On tbat day a petition of 
entire satisfaction ‘was filed in Court 
purporting to be on behalf of the decree- 
holder. Later on the same day the 
decree-holder filed a petition repudiating 
the aforesaid petition and alleging that 
the said petition was forged and fraudulent. 
The decree-holder denied receipt of any 
money under the decree. 

Both parties, namely, the decree- holder 
and the judgment-debtor-applicant went into 
evidence before the Mansif. The petition, 
after a detailed enquiry by the Munsif, 
was disposed of on the 20th May 1911. 
The Munsif wrote a long and full judgment 
and came to the conclusion that the 
petition of satisfaction filed by the appli- 
sant was a forged one. The Munsif 
eoncludad his judgment ia the following 
могі: І find that the judgment-debtor 
did not pay any money to the decree- 
holder and that the petition, Exhibit }, is 
a forgery”. The plea of payment was 
thereupon disallowed. | 

The applicant then appealed to the Dis- 
trict Judge. The District Judge, by his 
judgment of the lith August 1911, dis- 
missed the appeal and agreed with the 
finding of the Munsif in all respects. He 
further ordered: ‘The record to be return- 
ed to the lower Court with the direc- 
tion to draw up proceedinga against Oudh 
Bihari Lal applicant and to take such 
further action against bim as may be 
necessary." The reason why the District 
Judge himself did not direst the prosesu- 
tion but sent the record back tothe Mun- 
sif to take action under section 476, is 
given by the District Judge to be that 
“All the witnesses in the case were resi- 
dents of Sitamarhi and the offence was 
committed there, It would be sonveuient 
to all that the matter should be taken up 
in the lower Cour". 

The Munsif on Ње 2:st August 1911 
drew up proceedings under section 476 in 
ths following terms:— Whereas it appears 
that Awadh Behari Lal, the judgment- 
debtor, in Execution Case No. 971 of 1910, 
fabricated a false petition purporting to 
be one certifying full satisfaction of the 
decretal money, forged the signature of 
the decree-holder Baijnath Raut on that 
petition, and gave false evidence іп вир: 


Y 
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port of that petition. It is hereby ordered 
that the said Awadh Behari Lal do show 
cause why he should not be criminally 
prosecuted for fabricating false evidence, 
forgery and perjury within a week of 
the service of notice on him." The appli- 
cant showed oause by a written petition 
on the 21st September 1911. In this 
patition he asserted that the petition of 
satisfaction of the 7th December 1910 
was not forged or fabricated and that the 
desretal amount was paid and satisfied as 
mentioned in the said petition. On that 
very day the Munsif considered the cause 
shown and held that it was not sufficient 
and thereupon directed the prosecution 
of the applicant for the charges referred 
to above. 

Aggrieved by this order of the Munsif 
the applicant has moved this Court. The 
first ground urged by the learned Vakil 
for the applicant is that the Munsif was 
not competent to direst the prosecution 
under *seotion 476 of the Code of Criminal 
Procedure, inasmuch аз the Munsif did 
not do it of his own accord but upon 
the direction of the District Judge in his 
desision of 11%һ August 1911 dismissing 
the appeal of the judgment debtor in the 
Miscellaneous Case No. 971. It is clear 
from: the judgment of the Munsif of the 
` 20th May 1911 that the learned Munsif 
was of opinion himself that the petition 
was aforged one. He expressly declared 
it to be so, as would appear from the 
concluding words quoted above. The matter 
went up in appeal. The Distriot Judge 
agreed with the Munsif in the finding that 
the petition was a forged one, but for the 
. reasons given.by him he himself did not 
` initiate proceedings under section 476. 

As contended by the learned Vakil, no 
doubt the District Judge himself was 
competent to direst prosecution under section 
476 as the offence came to his knowledge 
- in the course of judicial proceedings, 
namely, during the hearing of the appeal 
* and should have done so. This does not, 
* however, : vitiate the proseedings taken by 
the Munsif. The cardinal prinsiple in 
< guch cases is fo see what was in the mind 
of the Munsif at the time when he heard 
the original miscellaneous саве. It is 
' apparent from his judgment and the 
concluding passage quoted by me that it 


INDIAN CASES. 


` has also drawn my attention to the 


163 


was clearly in his mind, while disposing 
of the contention of the parties regarding 
the petition of satisfaction in question, 
that a clear forgery was committed and 
that no money was at all paid by the 
judgment-debtor and that the petition was 
a fabricated one. It is possible that the 
Munsif did not take action as the matter 
was appealable. If that was so, the Munsif 
exersised a wise discretion in abstaining 
from taking action until the period had 
expired, in terms of the ruling in Tilak 
Pandey у. Emperor (1). 

No doubt if the Munsif had acted 
barely upon the direction of the District 
.Judge and had not ‘exersised his own 
discretion in the matter, his order under 
sea'ion 476 would have been bad. 
' Reliance is placed upon the decision of 
the case of Lakshmidas Lalji, In 1e (2) by 
the learned Vakil for the applicant. The 
learned . Assistant Government Advocate 
case 
of Riazul Hasan v. Emperor (3), but 
in this case the Disteiot Judge, who 
directed the Munsif to direct prosecution 
under sestion 476, did not do so in the 
gourse of the judicial proceeding and 
farther the Munsif distinctly said in 
his order that the reason for his sano- 
tioning the prosecution was the suggestion 
of the District Judge and the order ‘vas 
passed not upon the kno^ledge or informa. 
tion of the Munsif himself but upon those 
of the District Judge. The case is quite 
distinst from the present one, where the 
Munsif from the very beginning was of 
opinion that forgery was committed in 
respect of the petition filed before him. 
The proceeding of the 21st August and 
the Munsif's order of the 21st September 
1911 under section 476, Criminal Procedure 
Code, clearly show that he did not at 
all do so upon the direction of the District 
Judge. 

The ease of Laxshmidas Lalji, [n re (2) does 
not at all support the view of the learned 
Vakil for the appellant, All that was held 
in that case is that the Judge had jurisdic» 


(1) 29 Ind. Cas. 97; 87 A. 344; 18 A. L, J. 466; 16 
Cr. L. J. 465. 

(2; 32 B. 184; 10 Bom. L. R. 28; 7 Or. L, J. 26; 8 
M. L. T. 116. 

(3) 4 Ind. Cas, 200; 6 A, L. J. 924; 10 Cr. L J 
525. 
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tion to pass ordar under section 476 but 
tthe form of the ordar whioh h3 actually 
passed was nob, strictly sosaking, in oon- 
formity with sestion 476 read with sastion 
195, clauses (а) and (b). In that ease the 
Sabordinate Jadga hal refused to grant 
sanction uader sestion 195, The Distriot 
Judge in appeal under sestion 195 dis- 
agreed with the Subordinate Judge and 
directed him to direst prossoution under 
section 476. This is qaite different from 
what we hava in the present case, I, 
therefore, overrule this contention. I am 
of opinion that the order under section 
476 was passed by the Munsif npon his 
own notion of the offence having been 
committed bafore him, and not upon the 
suggestion of the District Judge. 

The next contention of the learned 
Vakil was that there has bsen delay in 
drawing up proceedings ander section 476. 
There is no substance in this contention. 
The delay if any was caused by the 
applicant himself. The petition for satis- 
faction was filed on the 7th Desember 1919 
and after certain adjournments taken up 
by the judgment-debtor himself, as will 
appear from the order sheet of the Munsif, 
the matter was disposed of on the 90th 
of May. The judgment-debtor appealed 
io the District Judge and the appeal 
was disposed of on the llth August. The 
present proceedings were instituted against 
the petitioner on the 2186 August after 
the receipt of the judgment of the Dis- 
trict Judge by the Munsif. There does 
not appear to have baen avy delay, there- 
fore, in the proceedings that were drawn up; 
as pointed out in the raling quoted above 
[Tilak Pandey v. Empsror (1)] delay 
in itself is not suffisient to vitiate proceed- 
ings under section 476, and аз observed 
by me, the guiding prinoiple is whether 
the presiding Judge at the time of hearing 
the ease has come to any conclusion as 
to whether the offence was committed or 
not. In this case we find that in the 
order of the Muusif of the 20th May he 
was clear in his mind of the offence having 
been committed, І, therefore, overrule this 
contention also. 

The last contention has bean that there 
is no reasonable ohansa of the prosscution 
being successful I have not baen able 
to appreciate this argument of the learned 
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Counsel It is needless to go into the 
merits of the case at this stage, nor is 
it desirable to giva any expression of 
Opinion as tə the chanes of suesass of 
the prosesution, It із suffisient for 
direstion undar sestion 476 that two Courts 
have soma coasurrently to tha conelusion 
that the potition was a forgel ono. It 
has not at all basn suggested that there 
was absolutely n» evidence to support the 
view taken by tha Courts balow. The 
contention must, therefore, fail. 

The results is that the applisation is 
rejeoted. 

Application rejected, 


ALLAHABAD HIGH COURT. 
CRIMINAL Rerarssca No. 16 or 1919. 
February 21, 1919. 
Present:—Mr. Justice Lindsay. 
NARAIN—Accussp—Appuicant 
versus 
EMPEROR —OxrrosrrE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 1£8— 
Penal Code (Act XLV of 1860), ss, 363, 368— Native 
State, offence committed in—Jurisdiction of British 
Courts—Certificute of Political Agent, absence of, 
effect of—Kidnapping, whether continuing offence. 

An offence committed in a Native State cannot 
be inquired into and tried by а British Court 
without the certificate of the Political Agent as 
required by section 188 of the Oriminal Procedure 
Code. [р, 165, col 2.] à 

The offence of kidnapping, not heing a continu- 
ing offence, the fact that a person accused of 
committing such offence in a Native State is 
arrested in British territory does not give tho 
British Courts jurisdiction without the certificate 
required by section 188 of the-Criminal Procedure 
Code. [ p. 165, col. 1.] 

Criminal referenca made by the Sessions 
Judge, Mainpuri, dated the 3rd January 1919, 

FACTS appear from the following 

CRIMINAL REFERENOCE.—The fasts 
which have given rise to this oase are ag 
follows. 

Musammat Ram Piari, a girl of 11 years, 
was taken away by a woman, Musammat 
Nangi, to her housa in Mauza Bhikhakeri 
in the Alwar State; that instead of sanling 
bask the girl to her fathar, аз sha used to 
do formerly, she took her to the Kholri 
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Railway station, whera she met the accused; 
that from thence, all the thraé travelled to 
the Agra Fort station; thet from that 
placa Musammat Nangi was sent back, while 
the accused purchase] tickets for Kashi 
and took the girl with him; aud that during 
the journey ore Lal Singh bal a talk with 
these peraens and on finding from it that 
the girl was being kidnapped, reported the 
matter to the Police, who challaned the care. 

After the charge bad bean’ amended, the 
learned Vakil for the accused raised в pre: 
liminary objection to the hearing of this 


ease by this Cours on the following 
grounds :— 
1, That the offences with which the 


accused is: charged were committed in the 
Alwar State, and that coneequently the 
commitment without a certificate from the 
Political Agent of that State, as required by 
section 188 of the Criminal Procedure Code, 
is bad in law. 

9. That аз the offences took place outside 
the jurisdiction of this Court, it has no 
jurisdiction to try them. 

From the facts that have baen put down 
above, it would appear that‘ the offence of 
kidnapping the girl from lawful gnardian- 
ship, with the intent that she would be 
compelled to marry against her will, was 
complete atthe time the girl was taken 
to the Khelri Railway station, and as the 
offence of kidnapping is not a continuing 
offence, І think a commitment under that 
charge without the certificate mentioned 
in section 188 of the Criminal Procedure 
Coda is bad in law. Tha second offence 
with which the aocuaad із charged is 
that of concealing the girl after sho kad baen 
kidnapped. 

It is said that аз the accused took ker 
avay from the place of her lawfal guard- 
ian'a resideace, te did so witha view to 
eoneeal ter. Without entering into the 
questicn whether this is © concealment’ as 
contemplated by section 368 of the Indian 
Penal Code, I may say that this о ове 
tco (if committed) was committed ai Khelri 
Railway station, and аз sush, в trial of 
that charge here without the sbove men- 
tioned certificate may not b3-made. 16 was 
said that the offence of ‘ concealing’ isa 


continuing offence, under which tke minor- 


was being ‘conveyed’ by the accused at the 
time of urcest, end consequently this Court 
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has jurisliction to try him under section 
181 (4) of the Criminal Procedura Code, 
I do not think that-this eontention is good 
(izde Ње top of page 348, Henderson's 
Criminal Procadure Code, 8th Edition, on 
this point). In avy event, the trial of 
this case by the Alwar Court, where the 
offenes was sommitted and near whioh all 
the prosecution and defense witnesses 
raside, would bs most desirable, I may 
put down in this connection that Musammat 
Nangi, the principal offender, han not been 
pub in hera either аз a witness cr an 
accused, and a trial of this case without 
her appearance woull not Ъз proper. І, 
therafora, submit this case to the Hon’bla 
High Court with the request that the 
commitment may either b3 quashed, or such 
order may be pasəd аз may appear 
proper in the circamstanc33 of this case. 

Mr. R. Halcomson (Assistant Government 
Advocate), for the Crown, 

JUDGMENT,—After perusil of the 
order of referenca made by the Sessions 
Judge, I am satisfied that this is a gase 
in which the order of commitment should be 
quashed on & point of law. The absense of the 
certifisate of the Political Agent, as required 
by section 188 of the Code of Criminal 
Prosedure, is in this instance an absolute 
bar to the trial of this cse [see Queen- 
Empress v. Ram Sundar (1)]. I quash the 
commitment proceedings accordingly, ` 

Commitment quashed, 


(1) 19 А. 109; A. W, N. (1823) 19!; 9 Ind. Dec. 
(N. в.) 71. 


SIND JUDICIAL COMMISSIONER'3 
COURT. : 
Carminan Reviston APPLICATION No, 152 
Ок 1917. 
March 7, 1918. 
Fresont:—Mr. Pratt, J. C., and Mr. 
Fawcett, A. J. C. 
J. M. DUNBAR AND anoTHER—APPLICANTS 
ve"sus 
Tas HOLLAND BOMBAY TRADING 
COMPANY — Oppoyent, 
Merchandise Marks Act (IV of 1889), ss. 6 7—Penal 
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Code (Act XLV of 1860), з. 480 ~ “Merchandise,” 
meaning of—Trade mark, what is—“Persons whose 
goods they are”, meaning of——Affming of name to 
goods—Offering goods of another as ones own— 
Offence. 

The main object of tho Legislature contained in 
the Merchandise Marks Act and similar enactments 
isto prevent a trader passing off his own goods as 
those of another, [p. 168, col. 1.1 

In connection with trade marks, ‘merchandise’ 
conveys the idea of goods offered for sale by some 
person or persons concerned in or connected with 
the history of the goods of whose guarantee and 
reliability tho trade marks are a symbol. [p. 
168, col, 9,] 

The word “merchandise” in sections 478 and 450 
of the Penal Code implies goods not only offered 
for sale, but also selected, and, so to say, guaranteed 
by the proprietor of the trado mark, and a selector- 
importer who affixes his name or other trade 
marks to goods is a person “whose merchandise 
they ате”, within the meaning of section 480 of the 
Penal Code. [p. 168, col, 2; р. 169, cel. 1.] 

The affixing of a name to goods can be a 
valid trade mark, and it is not necessary for a 
mark on goods to be a trade mark that the 
goods should be in the market with the mark affixed 
for ay definite or any considerable time. Lp. 189, 
col. 2. 

Where an accused person passes off his own inferior 
goods as the superior goods of the complainant 
and counterfeits the complainart’s trade mark, the 
complainant must prove the reputation of his 
trade mark, for otherwise the counterfeit mark 
does nob involve a false representation that the 
goods are the goods of the complainant. Bubeven 
in such a case if the accused were to mak his 
own inferior goods with the name of the com- 
plainant it would be unnecessary for the com- 
plainant, to prove the reputaticn of his mark, for 
the complainant’s name forged on the goods would 
be in itself a direct representation that the goods 
are of the complainant. [p. 170, cols. 1 & 2.) 

Where, however, the accused puts his own name 
on goods purchased from the complainant and 
passes them off ав his own goods in order to ad. 
vertise himself, no question of the reputation of 
the complainant's trade mark arises. In such a 
case the appropriation is not of the complainant’s 
mark but of the complainant’s goods and the 
inscriplion of the accused’s name on the goods is 
a representation that the goods are of the accused. 
[р 17D, col, 2.] 


Application against the judgment of Mr, 
Crouch, Additional Judicial Commissioner, 
Sind, 

Mr, T. G, Elphinston, for the Applicant. 

Mr. Wadhumal Oodharam, forthe Opponent, 


JUDGMENT, 

Fawoett, A. J. C.—This is an application to 
revise an order of this Court in its Sessions 
Court jurisdiction, directing further enquiry 
into a complaint against the applicants under 
section 480, Indian Penal Code, and sections 
6 and 7 of tke Merchandise Marks Act, 


1889. In this complaint tho Holland 
Bombay Trading Company alleged tbat they 
were importers of а certain quality of 
Khaki Pugree sloth which bore certain 
distinguishing Marks—a green label with 
‘Holland Bombay Trading Company Limited,’ 
printed on it in conspicuous letters, the 
No. 1000 and two marks within вор: 
centric circles, round one of which runs the 
name of the complainant firm;' that in 
July 1916 Messrs. MacDonald were found 
removing the green label from the pieces of 
the cloth and stamping ‘MacDonald Karachi,’ 
in its place and also defacing the 2 circular 
marks so that the name of the complainant 
firm was rendered illegible. The No. 1000 
was left uneltered. The applicants have 
been discharged on the grounds that none 
of the marks referred to are the trade marks 
of the complainant firm, and tbat the 
alterations complained of do not amcunt to 
a false trade description within the meaning 
of section 6 of the Merchandise Marks Act, 
The following facts are fcund by the 
Magistrate and are undisputed, 

"It appears from the evidence of the ^ 
broker of the complainant’s firm Parasram- 
Vasandmel (Exhibit 7) that some time in 
1915 ke saw a sample of Khaki Pugree cloth 
that bad been imported by Messrs. Hegerle 
Sulzer Ф Co. and that he suggested to the 
complainant's salesman, Cursetji Hormurji 
Modi, (Exhibit 5) that similar cloths bearing 
Nos. 1000, 12C0, 1502, 2300, 88,929 and two 
other rumbers whioh have not been disclosed 
should be imported by the complainant's 
firm. The uumbers were assigned by ihe 
varicus merchants who wanted the cloth, 
Ladhamal Sadhumal wanted his cloth 
to have his No. 1€00 on it, Bhojraj 
Shamdas wanted No. 1200 on his cloth, and 
so on. All Khaki oloth in the merket bag: 
& green label of some kind. The broker 
Saw & green label with the picture of an 
elephant on it in the complainant’s office, He 
showed it to the indentors and they said 
that their cloth should have similar labels, 

“The cloth was ordered from the complain- 
ant’s Head Office in Amsterdam. Tke 
orders were sent on toa ‘middleman named 
Paul Sussman in Manchester and the cloth 
arrived in Karachi in February 1916. All 
the Khaki Pugree oloths bearing the eight 
different numbers wera of the same quality 
and price, There were fiyeor six bales of 
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No. 1000 and these were sold to Ladhamal 
Sadhumal.” 

The applicants allege,and it is not denied, 
that one of these bales was bought by 
Messrs. MacDonald & Co. early in July 
1916. In the same month the original fase 
lap on each piece of cloth in this bale was 
altered in the manner shown by a com- 
parison of Exhibits 2 and 4. Exhibit 2 (the 
original facelap) has on it:— 

(1) A green label 
an elephant and the name of the Holland 
Bombay Trading Company. 

. (2) Below the label are 
“Warranted fast dye.” 

(3) Below (2) are the words "Pugri oloth.’% 
' (4) Below (3) is the No. 1000. 

(5) Below (4) is the yardage 64 yards. 

(6) At the bottom left hand corner are 
two concentric circles, with the words 
“Government Fast Dye” between the two 
circlesand the word ‘Guaranteed’ in the centre; 
Above the circle is a-pictura of a fish with 
a dragon fly in its mouth. 

(7) At the bottom right band corner 
are another two concentric circles with the 
words ‘Holland Bombay Trading Company’ 
Limited between the circles, and two leaves, 
inside the inner circles. 

In Exhibit 4 (the facelap that has been 
altered).— 

. (1) The greenlabelis missing and in its 
place there are stamped on the cloth the 
words— 


the words 


MACDONALD. 
E KARACHI. 

(2) The two circular stamps at the bottom 
have been defaced and obliterated by other 
circular stamps with starred edges. 

On the Manager of the Holland Bombay 
Trading Compivy discovering this and 
objecting, the altered face laps were remoyed 
by applicants, who expressed regret for the 
mistake. The complainant, however, refused 
to accept an apology unless it was an un- 
conditional one, ia a form which applicants 
declined to give, and the present prosecution 
was then lodged, 

In the judgment of the Court below 
it is stated that the issues which properly 
arise in the case, and on which further 
inquiry is ordered, are :— 

1. Did the accused, or either of them, 
apply or ciuse to be applied to Khaki 
Pugree cloth, the  merehandige of the 
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complainant firm, the words ‘MacDonald 
Karachi’ and other marks which obliterated 
the name of the complainant firm ? 

2. If so,.was the application of the 
words ‘MacDonald Karachi’ and such other 
marks reasonably calcnlated to lead persons 
to believe that the goods were the merchan- 
dise of MacDonald & Co. P 

3. Have the acsused proved that they 


.acted without intent to defraud P 


4. Did the accused sell or have in their 
possession for sale any Pugree cloth, the 
merchandise of the complainants, to which 
the words ‘MacDonald Karachi’ and the 
said other marks were applied Р 

5. Have the accused provedthat they gave 
allinformation mentioned in section 7 (b) and 
that otherwise they had acted innocently ? 

The first two issues assume that the cloth 
in question was the merchandise of the 
complainant firm, so that the alterations oom- 
plained of mightamount to я representation 
that the goods were the “merchandise of 
& person whose merchandise they are not” 
within the meaning of saction 480, Indian 
Penal Code, or the merchandisa of some person 
other than the person whose merchandise they 
really are” within the meaning of section 4 
(1) of the Merchendise Marks Aot. It is only 
if this condition is fulfilled, that the applicants 
ean be convicted under section 482, Indian 
Penal Code, and section 6 of the Merchandise 
Marks Aot, In the case of the latter 
section, it is the extending provisions of 
section -4 (1) which alone can make the 
ease fall under section 6. For it is clear 
that the description ‘Holland Bombay 
Trading Company Limited, which was 
obliterated or ‘altered, is поё a description 
as to any circumstance which falls under 
clauses (а) to (e) in the definition of 
‘Trade description’ in section 2 (2) of the 
Merchandise Marks Act; and, consequently, 
the obliteration or alteration cannot be 
a ‘false trade description’ as defined in 
section 2 (3). 

Mr. Elphinston for the applicants oon- 
tends that when their firm bought the 
oloth with & view toselling it iu the course 
of their trade, it, thereby, became their 
merchandise, and that, accordingly the 
stamping of the name of the applicants’ firm 
on the cloth was not reasonably calculated 
to cause it to be believed that the goods 
were the merchandise of а person whose 
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- merchandise they really were nof, within 
the meaning of the provisions already men- 
tioned. In support of this he cites the 
definition of ‘merchandise’ in  Webster's 


and Ogilvie’s Dictionaries, viz., “objects 
of commerse; wares; goods; sommodities; 
whatever is usually bought or sold in 


trade.” Ha also relies on the undoubted 
fact that the main object of the legis- 
Jation contained in the Merehandise Marks 
Act and similar enactments is to prevent 
& trader passing off ‘his own goods as 
those of another. The repcrted cases 
under that Act and the trade mark sec- 
tion of the Penal Code seem all to deal 
with the ordinary case of an imitation of 
some one else’s marka, or some other 
devise calculated to lead people to believe 
that they are dealing with a person other 
than the real dealer and neither side was 
able to cite any ruling or authority regard- 
ing a oase where a person interferes 
with marka, in order to pass off goode, 
whioh are in faot his, as his own and 
not some one else's. 

It does not, however, follow that cush а 
ease may not fall under the penal provi- 
sions now uuder consideration. For ір. 
stance, а manufacturer, who obtains goods 
which are not his manufacture, and ap- 
plies labels to them of a kind reasonably 
calculated to lead persons to believe that 
they are his manufacture, cloarly comes 
under these penal provisions. This has 
been expressly held in tha case of Starey v. 
~ Ohilworth Gunpowder Oò. (1). In that case 
the seoused, who were manufas3turers of 
gunpowder, entered into а contract 
with the Government to supply powder. 
Owing to an accident they were unable to 
mannfactura the powder themselves, and 
-in order to carry out their coatract they 
bought German powder, and put it into barrels 
supplied by the Government and put labels 
upon the barrels containing their own name 
and & description applicable to the powder of 
their own iuanufaoture, which they wonll 
have delivered if they had not been pre- 
vented by the accident. The powder so 
delivered was, in fact, equal in quality to 
powder of the accused’s own manufacture, 
but noindivation was given that the powder 

(1) (1890) 21 Q. B. D. 90; 59 L. J. M. C. 18; 62 L. 
T 7583 W. R. 201; 17 Cox C. 0, 55; 64 J. Р, 
i d. 
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was of German manufacture. They also, in 
fact, sustaired a loss by reason of their 
having to import, the gun-powder for the 
purposes of the contract, yet it was held 
that, by fa'ssly representing that they were 
the manufacturers of the gun-powder, they 
were guilty cf applying a false trade de- 
Seription to goods within the meaning of 
section 2 (1) (d) of the Merchandise Marks 
Act, 1987, corresponding to section 6 of 
the Indian Act of 1889. 

‘The caseof goods being the merchandise 
of a person is more difficult than that 
where they are a person's manufacture, 
No definition is given of the word ‘mer. 
chandise; -and, as already mentioned, it is 
often used as the synonym of ‘goods,’ 
‘wares’ and ‘commodities.’ In my opinior, 
however, it is clear that the word is ro} used 
by the Legislature in this unrestricted sense, 
otherwise the word ‘gocds’ would have 
almost certainly been used instead; and the 
definition of trade mark in section 478, 
Indian Penal Code, as ‘a mark ‘used for 
denoting that goods are the manufacture 
or merchandise of a particular person’ points 
to a plain difference between ‘ goods’ and 
‘merchandise’, In connection with trade 
marks, ‘merchandise’ clearly conveys the 
idea of goods offered for sale by some 
person or persons concerned in or connested 
with the origin or history of the goode, 
cf whose guarantee as to the reliability of 
the goods the trade marks grea symbol: 
cf. Vadilal v. Burditt $ Co. (2). This is 
the common case of a trade maik being 
indicative not of the mantfacturer but of 
the selector; and the law on the point is 
summed up in express statutory form in 
section 3 cf the English Trade Marks 
Act, 1605, viz:—" A trade mark shall 
mean а mark used or proposed to be used 
upon or in connection with gocds for the 
purpose of indicating that they are the 
goods of the proprietor of such mark by 
virtue of manufacture, selection, certification, 
dealinig with, or offering for sale.” (See 
Sebastian’s Law of Trade Marks, 5th Editior, 
Pages 4—5.) The Indian definition, which 
was adopted in 1889, when the law ав 
there summed up was well established, 
is comprehensive enorgh to cover the same 
attributes of celectior, etc., and the word 


merchandise’ in sections 478 and 480, Indian 
(2) 30 B. 6'; 7 Bom. L. В. 272, 
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Penal Code, therefore, in my opinion, өг and if the ascused's firm, by substi- 
implies goods not only offered for sale, tuting their name for complainants, falte y 


but also selected and so to say guaranteed 
by the proprietor of the trade mark. In 
India it has long been held that a mer- 
chant who imports goods is entitled to 
the protection of his trade mark as the 
manufacturer: see Ralli v. Fleming (3), 
Thomas Arthur Taylor v. Virasamt Ohetty 
(4), Lavergne vw. Hooper (5), West End 
Watch Company v. Berna Watch Company 
(6) and Latif v. Emperor (7), 

The principle on which this protection is 
given is stated in the leading case of Millington 
v. Fox (8) to secure to a purchaser reason- 

.able certainty that he is purchasing an 
article which has a certain reputation in 
the market, and to secure to the selector- 
importer the reward of his skill and 
care and the benefit of the custom which 
he deserves and which is intended for 
him. 16 seems to me that this object will 
be ligble to be entirely defeated, if 
another trader can with impunity buy the 
imported goods and with tha intention of 


thereby deceiving the publie substitute 
his own name for that of the real 
selector-importer, which the latter has 


put on the goods, 

If Mr. Elphinston’s contention is correct, 
the goods are"no more the ‘merchandise’ of 
the selector-importer than of any other 
trader who may subsequently acquire them 
by purchase for the purpose of offering 
them for sale. I do not accept this con- 
tention, I think the selector-importer, who 
affixes his name, or other trade marks 
to the goods, is clearly a person ‘whose 
merchandise they are,’ within the meaning 
of section 480, Indian Penal Code, and 
section 4 (1) of the Merchandise Marks 


Act, and that the goods in question did: 


not become the merchandise (in the same 
вэпзе) of the applicant’s firm merely be. 
cause 1; bought them for selling them 
again. The goods were the merchandise 
of the complainant firm qua Seleotor.import- 


(3) 30. 417; 2 C. L, R. 93; 1 Ind. Dec. (м, s.) 852, 

(4) 6 M. 108; 2 Ind. Dec. (x. s.) 353. 

(5) 8 M. 149; 3 Ind. Dec, (N. s.) 104 . 

(6) 10 Ind. Cas. 805; 85 B. 425; 13 Вот, L. R. 
212, 

(7) 36 Ind. Саз, 583; 39 А, 123; 14 A. І, J. 1080; 
17 Cr. L. J. 535, 

(S ees) 8 My. & Cr. 0. 338; 40 E. R, 956; 45 B, 
R. 271, 


represented that it was the selector-im- 
porter, the ваза falls, I think, under those 
penal provisions. 

In such a case section 4£0, Indian Penal 
Code, and section 4 (1) of the Merchandise 
Marks Aci should, in my opinion, be 
read as if the words ‘selection as importer’ 
were substituted for ‘merchandise.’ If 
this be done, 16 becomes quite clear that 
the case can fall under those provisions. 

I am fortified in this view by the faot 
that, though this matter has been pending 
for over a year and a half, it seems 
never before to have occurred to any one 
connected with the case that a contrary 
construction should be put on those provi- 
sions, The applicant!'sfirm and their Pleaders 
in the correspondence prior to the complaint 
throughout treated the defacing of the 
face-laps аз an error or mistake, the 
oseurrrence of whieh they deeply regretted; 
and they (as their Pleaders say in their 
letter of 24th July 1916) never tried to 
justify it. The learned Judge of the 
Court below, who has had considerable 
experience in trade mark oases, also appears 
to have assumed that the cloth had 
become the merchandise of the complainant 


-firw, asa matter which was beyond argu- 


ment and undisputed. If any contention to 
the contrary had been raised before him, he 
would presumably have noticed it. 

It need scarcely be added thut the 
namé ‘Holland Bombay Trading Company 
Limited duly appended to the goods вап 
be a valid trade mark [Sebastian, page 43, 
Stroud’s Judisial Dictionary, 2nd Edition, 
prge 2081, ‘trade name, and Lokumal v. 
Emperor (9) ]; and that for a mark on goods to 
constitute a trade mark it is not necessary 
that the goods should be in the market 
with the mark affixed for any definite or 
any considerable time (Ssbastian, pages 
9, 102). A number, having nothing to do 
with the cloth except as an indication 
cf its manufacturer or importer,can also 


be a trade mark: Madhavi Dhoramsey. 
Manufacturing, Co. v. Central India 
Spinning Company (10). ‘The dəfni. 


(9) 27 Ind, Cas. 902; 8 S. L. R. 199; 16 Cr. І, J 
80 


230. 
(10) 34 Ind. Cas. 529; 41 B.49; 18 Bom. L R, 
206. 
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tion of ‘trade mark’ in section 478, 
Indian Penal Code, and section 2 (1) of the 
Merchandise Marks Act, 1889, contains no 
limitations to the contrary. I entirely 
disagree with the view taken by the Magis- 
trate that nothing that appears on the 
facelap of the cloth is the trade mark of the 
complainant, and that the claim based on 
the fact that he is the importer of the 
eloth is untenable and absurd. On the 
contrary it seems to me to be one supported 
by clear authority and common sense. I 
ean find nothing in the decisions quoted 
by the Magistrate, viz, Heintger v. 
Droz (11) and Jawala Prasad у. Munna Lal 
(12) which goes against the principles 
I have already referred to. In the 
саве of a trade name used as а trade mark, 
there is obviously no necessity to establish 
an association between the complainant firm 
and the goods bearing that trade mark, 
The name itself expresses that association, 
and in putting these goods in the 
Indian market (as was done in this 
ease) the trade mark ‘Holland Bombay 
Trading Company’ olear)g represented the 
complainant firm's own reputation as an 
importer of reliable goods from the foreign 
market. 
_ I, therefore, hold that there is no cuffi- 
cient ground for interfering with the 
order of the Court below diresting further 
enquiry in this case. I also think that 
its order about the production of further 
evidence is fully justifiable and that there 
ig no sufficient ground for stopping. the 
prosecution. 
I would, therefore, reject the application, 
Pratt, J. О.—1Ї concur. The Magistrate 
discharged the accused as the complainant 
had not proved the reputation of his 
trade mark. But the offense charged is 
not the invasion of any proprietary right. 
In India there is no system of registra- 
tion of trade marks, nor is there any 
provision for a statutory title to the trade 
mark. The right of action both civil and 
eriminal, therefore, is founded on deceit. 
No doubt in an ordinary case where 
the accused passes off his own inferior 
goods as the superior goods of the com- 
plainant and counterfeits the complainant's 
trade mark, the complainant must prove 


_ (11) 25 B. 438; 3 Bom, L. R. 1. 
(12) 5 Ind. Cas. 1000; 37 C. 204. 
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the ‘reputation of his trade mark, for other- 
wise: the counterfeit mark does not involve 
a false representation that the goods are 
the goods of the complainant. But even 
in such a case if the accused were to 
mark his own inferior goods with the 
name of the complainant, it would be 
unnecessary for the complainant to prove 
the reputation of his mark, for the 
complainant’s name forged .on the goods 
would be in itself a direst representation 
that the goods are of the complainant. 

But the present is a very exceptional 
ease where the accused puts his own 
name on goods purchased from the com- 
plainant in order to advertise himself. Here 
no question of reputation of complainant’s 
trade mark arises. The appropriation is 
not of complainant’s mark but of complain- 
art's goods and the inscription of the 
accused’s name on the goods is 4 repre- 
sentation that the goods are of the accused, 

The charge is that the goods which 
are the merchandise of the complafnants 
had been marked in a manner reasonably 
ealeulated to cause it to believe that they 
are the merchandise of the accused. 

As to this Mr, Elphinston contends 
that the goods having been purchased and 
offered for sale by the accused, the goods 
are the merchandise of the accused and 
that the inscription on the goods of the 


accused’s name is true. I agree with 
my learned colleague that the phrase 
6 . 3 

merchandise’ means a marketable oom- 


modity in respect of which a merchant 
has exercised some mercantile function. 
Excluding the case of manufacture, this 
would be either selection or offering for sale. 
In the ease of Lavergne v. Hooper (5) the 
phrase ‘merchandise’ is used as denoting 
selection and in the cage of Jawala Prasad 
v. Munna Lil (12) the phrase is used 
to denote ‘offer for sale.’ 

If the marks made by the acsused on 
these goods conveyed the impression that 
it was their merchandise in the sense 
that it had been selected by them in 
the local market and offered for sale, 
that would be true and would not be an 
offence. But if the mark was reasonably 
calculated to induce the belief that the 
goods were their merchandise in the sense 
that they had selected them in the foreign 
market and were the importers, then 
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that would be a false representation and 
would amount to an offence nader section 
480, Indian Penal Code. 


The fact that inone sense it was literally 
true that the goods were the merchandise 
of the accused does not seem to 
me to take the case out of the section, for 
as is pointed out by Lord Halsbury in Aarons 
Reefs, Limited v. Twiss (13),statements literal- 
ly true are nonetheless fraudulent if their 
effect is to create, and if they are intended 
to create, a false imprecsion. The question, 
therefore, is whether the manner in which 
the goods were marked by the accused 
was reasonably calculated to eause it to 
be believed that the goods shad been 
imported by the accused. This із a question 
of faot which it is for the Magistrate to 
determine. If he finds this fact in the 
affirmative, then it seems to me that the 
accused are guilty unless they can establish 
that thpy acted without intent to defraud. 


"I also agree that the mere fact that 
the complainant did not summon witness 
Basho is not in itself sufficient to debar 
him from proving his case by other evi- 
. dence, nor do I think that this is а case 
in which the complainant skould be refer- 
red to a Civil Court. It is doubtful if he 
has a civil remedy, for his trade mark 
is not counterfeited, nor his reputation 
affected, The offence he charges is a decep- 
tion of the public and for that criminal 
proceedings ream appropriate. 


Application rejected. 


-(18) (1898) A. C. 273; 74 L. T. 794; 65 L. J. P. C. 
64, 
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ALLAHABAD HIGH COURT, 
OntaiNAL Reviston No, &42 or 1918. 
February 15, 1919. 
Present: — Mr. Justice Piggott and Mr. Justice 


Walsh, 
JAI NARAIN AND OTHERS — ÁCCUBED— 
APPLICANTS 
versus 
EMPEROR-—PaosgcUTORE, 


Public Gambling Act (III of 1867), ss. 8, 4—- 
Keeping common gaming house —Friendly game during 
Diwali festival —Offence—OCriminal trial — Magistrate, 
whether can import personal knowledge of character of 
witness—Procedure. 

Accused Nos, 2 to 16 were found gaming with cowries 
on the first night: of the Diwali festival in the 
Rouse of accused No. 1. It was not proved that 
thers was any idea of paying a percentage on the 
winnings to accused No.1 ог of the latter deriving 
any sort or kind of profit from the use which 
was being made of his room, or that the room had 
on previous occasions been used for the purpose of 
gaming: | 

Held, that the accused could not be convicted of 
any offence under section 8 or section 4 of the 
Public Gambling Act. [p. 172, col, 2.] 

A Magistrate is not justified in importing any 
personal opinion which he might have had occasion 
to form regarding the personal character, or the 
general reputation of a witness for the prosecution, 
into his decision of the case, or in putting it 
forward asa reason for refusing to believe the 
evidence laid before him on behalf of the accused. 
[p. 178, col, 1.] 

Criminal revision against an order of the 


First Class Magistrate, Cawnpore. 


Messrs. Boys and Wanchoo, for the Accused’ 


The Assistant Government Advocate, for 
the Crown. 


у JUDGMENT. 

Piecorr, J.— These are applications ір re. 
vision by Jai Narain and 15 other persons 
against an order by a First Class Magistrate 
of Cawnpore. Jai Narain has been convicted 
of keeping a common gaming house under 
section 3 of the Public Gambling Act, III 
of 1867, while the remaining applicants 
have been convicted under sestion 4 of the 
same Act of having been found in the 
house kept by Jai Narain playing or gaming 
with Cowries. It isan admitted fact that, 
on the date specified in the charge, when 
the then Kotwal of Cawnpore, Munshi 
Baqar Ali, proceeded to a house in the city 
of Cawnpore belonging to Jai Narain, he 
found the said Jai Narain and the remaining 
applicants in а room of that house engaged 
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in playing or gaming with Cowries. The 
question whether these convistions are or 
are uot justified turns entirely upon the 
question whether or not, on the said ссвавіоп 
the applicant Jai Narain was making a 
profit out of the gambling which was going 
on- there. The case for the prosecution ig 
that be was doing ‘so by taking a 
percentage on tbe winnings. The case for 
the defenee is that, the day in question 
keing the first day of the Dewali festival, 
the applicants were engaged in a friendly 
game, inthe course of which there was no 
idea of paying a persentege on the winnings 
to Jai Narain, or of Jai Narain’s deriving 
apy sort or kind cf profit from the use 
which was being madeof his room. The 
Joint Magistrate has. no doubt appreciated 
this point, has direoted his mind to it and 
has arrived at & conclusion adverse to the 
applicants. When it came to weighing the 
evidence on both sidos, and ‘it may be remark- 
ed that there was a great deal of cor flicting 
evidence bearing on the main question in 
issue, the Court was necessarily invited to 
consider a further point. The action of 
Munshi Baqar Ali Khan had been taken on 
information given him by one Mangan, a 
disreputable person who had himself been 
convicted of keeping a common gaming 
house not long before. Mangan had given 
the information, on the strength of which a 
search warrant was eventually issued on the 
previous day, that isto say, before any date 
on which the Dewali festival can be said to 
commence, He gave evidence at the trial 
and, according to his evidence, the room in 
which the applicants were found had been 
used on previous occasions as a common 
gaming house for the proft of Jai Narain. 
That is to say, according to the evidence 
of Mangan, Jai Narain was not merely 
making a profit out of the use of his room 
by a number of persons who would not 
ordinarily think of frequenting а common 
gaming house, and had assembled at that 
time and places for the purpose of indulging 
in a game of charca in connection with the 
ordinary observanca of the Dewali festival, 
but on the contrary was in the strict and 
literal sense of the words the kseper of a 
common gaming house," to which the publio 
were in som» way or other invited іо resort 
independently altogether of the Dewali 
observances, The question whether Mangan 
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was or was not speaking thetruth on thig 
point was only incidentally in issue. He 
might have been lying and the defence 
might have been speaking the truth, when 
they said that this partioular room had never 
bsen used for that purpose before, that they 
would none of them have thought of resort- 
ing to it for the purpose of gaming but 
for the fact that the night in question was the 
Ist of Dewali festival, and yet the case 
for the prosecution might be so far true 
that Jai Narain by making a profit out of the 
use which he permitted to be made of his 
room had converted himself for the 0008. 
sion into the keeper ofa common gaming 
house, had transgressed the law and had 
involved all the remaining applicants in 
the criminal liability which he thereby 
insurred. Nevertheless the quastion whether 
Mangan was or was not Speaking the 
trath about the previous user of this 
room for gaming purposes was a highly 
important one from two different * points 
of view. Obviously it affestel in a very 
crucial manner the credibility of the evi- 
dence given by Mangan on the one side 
aud by a number of defenca witnesses on 
the other. Besides this it had a very 
definite baaring on the question of the 
validity of the warrant under which the house 
was Searched and on tho applisability of the 
provisions of section 6 of the Public Gambl. 
ing Act to the fasts of the case, If the defense 
is true to this extent at any rate, that 
tha room had never praviously bean used 
for gaming purposes, then the information 
given by Mangan before the date of the 
search that the room was being used as 
а common gaming house was false infór. 
mation and the question whether the District 
Supsrintendent of Police was justified in 
treating the information which reached him 
through Munshi Bagar Ali from Mangan 
as credible information becomes a more 
difficult one than it would otherwise be 
if tha Court were satisfied that the informa- 
tion given by Mangan had been in fast 
true. After carefully considering the julg- 
ment recorded by the learned Joint Magis. 
trate, I cannot resist tha conclusion that 
he has decidel this саза without really 
making up his mind as to whether or 
nob Mangan was speaking the truth ra- 
garding the previcu: user of this room 
and that, when he came to the qu3sbiog - 
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of passing sentenee, he felt himself under 
& moral obligation to give the accused 
Jai Narain at least the benefit of the doubt 
that this part of Mangan’s story was not tius. 
If he had not dons this, I should find it 
difficult to understand how he considered a 
fine of Rs.20an adequite punishment for 
the offence of which he found Jai Narain 
guilty. 


Apart from these e»nsiderations, which 


seem to me important, there are two 
passages in the judgment of the Court 
below to whioh I take strong exception. 


After noting the fact that the ac3used 
strongly impeached the credibility of some 
of the evidence given by Munshi Baqar Ali 
and in fact contended that some of his evi- 
dence was, as the Joint Magistrate puts 
it, deliberately false, he goes on to 


say: "No one who knows the D. S. P. 
and the extraordinarily high reputa» 
tion hè enjoys for truthfulness and 


honesty can credit this.” I understand from 
another passage in ihe judgment that 
Munshi Baqar Ali has since been promoted 
to the post of Deputy Superinfendent of 
Police and that initials “ D. S. P. ” 
in this portion of the judgment refer to 
this fact, as they undoubtedly must be 
taken to refer to the evidense given by 
Munshi Bagar Ali. The Joint Magis- 
trate was in no way justified in import- 
ing apy versonal opinion which he might 
have had occasion to form regarding the 
personal character, ог the general 
reputation, of the principal witness for 
the prosecution into his desision of 
the ease, or in putting it fcrward as 
& reason for refusing to belisya the 
evidence laid bafore him on behalf of the 
accused. The other passaga in the judg- 
ment to which I taka exception runs as 
follows: "Tho accused have made a great 
deal out of nothing, and I cannot approve 
of their undignified missions to District 
Offisials with the offer of large charities in 
return for the withdrawal of the case.” This 
is a reference to something whish, so far 
as 1 oan ascertain from the record, was 
not in evidence, and which as it s2ems 
to ms could rot be legally in evidence 
in the case. 16 may be «suggested that 
the words oosur in a passage in the judg- 
ment where the Court, after having record. 


INDIAN OASES, 


„оп behalf of 


173 


ed its conclusions of fast, ig merely 
proceeding to discuss the question of 
sentence. I desire to make all reasonable 
allowance for this, but I must say that 
in my opinion the acaused persons in a 
ease of this sort, and particularly in 
view of the fact that they were being tried 
summarily, were entitled to have the 
question of their guilt or innocance deter- 
mined by a Court the presiding officer 
of which was notaware of any negotiations 
which may or may not have been attempted 
the said acoused with a 
view to obtaining a withdrawal of the 
prosecution, It makes if worse to my 
thinking that this fact was во clearly 
present to the mind of the Joint Magis- 
trate that he could not keep it out of the 
concluding portion of his judgment. 


For these reasons I feel no hesitation in 
saying that we ought to set aside the convio- 
tion and the sentences in this case in respect 
of all the applicants. When we have done this, 
the further question, no doubt, arises whe- 
ther we ought or ought not to order a 
ra-tria]. I mention this fact to show that 
it has been considered by us. We have 
examined the record as it stands and 
taken into consideration the argumenta 
addressed to us, more particularly with 
a view to enabling us io arrive at a 
conclusion whether the interests of justice 
require the re-trial, either of Jai Narain 
alone, or of all the applisants. I do not 
think it in any way insumbani upon ив 
once we have mads up our xainds that 
the order of the Ovari below cannot be 
supported, to enter into our reasons for 
arriving at one conclusion or the other 
with regard to the proprioty of a new 
trial. I, therefore, merely remark that [ 
do not feel at all satisfied that the inter- 
ests of jastica would be served by an 
order diresting any of these persons to be 
re tried on the charges on whish they 
have already been convicted. It follows 
that in setting aside the order of the 
Court below we must record & formal 
order of asquittal. I would, therefore, set 
aside the conviction and the sentences 
passed in this oase, acquit all the applicants 
of the offences charged and direct that the 
fines, if paid, be refunded. 


WatsH, J.—I entirely agree, I only want 
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to add thab we are deciding nothing with 
а view to discouraging proseantion of 
persons who keep and use common gaming 
houses where members of the publie may 
resort, Persons who keep and цве such 
"houses for their personal gain are liable 
to heavy fines, and if the Magistrate had 
really thought in this case that that was what 
Jai Narain was doing, the fine of Rs. 90 
whioh he has inflicted is absolately un- 
intelligible. And members of the publio who 
resoré to such places similarly render 
themselves liable to punishment by 
the Criminal Courts, I would merely 
add that it would appear that there is at 
any rate a certain amount of this sort of 
thing in Cawnpore and that in my judg- 
ment the Polise Authorities would be 
better advised to devote their energies to 
watching and collecting evidence against 
‘real gaming houses instead of making 
Bporadio raids, at a time of the year when 
numbers of people may be reasonably 
expected to be engaged in gambling, upon 
‘persons in the town with regard to whom 
‘they have made no serious effort to collect 
any inoriminating evidence, 


By тке Court.—We, therefore, allow the 
applications, set aside the conviction and 
sentences passed against the applicants, 
acquit them of the offences charged and 
direst that the fines, if paid, be refunded, 


Appltsations allowed, 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No, 1001 or 1918. 
December 13, 1918. 

Present :—Mr, Justice Richardson and Justice 
Sir Syed Shamsnl Huda Кт. 
CHOWDHUR( MEAH awp OTHERS 
— PETITIONERS 
versus 


EMPEROR— Orrosiee Party, 

Criminal Procedure Code (Act V of 1898), эз, 195, 
476—Proceedings under s. 476 initiated long before 
final disposal of case, whether liable to be set aside. 

The petitioner lodged а complaint charging two 
persons A. and F. with offences under sections 467 
and 468 of the PenalCode. An enquiry was held 
in the matter by в Deputy Magistrate who dis- 
charged the two accused and by an order under 
section 476, Criminal Procedure Code, directed the 
prosecution of the petitioner for offences under 
sections 193, 465 or 476, Indian Penal Code. The order 
of discharge was set aside -by the Sessions Judge 
who directed a further ingniry into the case. The 
case then came before another Deputy Magistrate 
who committed A. and F. to the Sessions Court 
for trial. Eventually A. was acquitted by the 
Sessions Judge, who did not expressly find that the 
case was false but contented himself with saying that 
the case as against А, was a donbtful one, After 
the acquittal of A. the proceedings against the 
petitioner initiated by the order of the Deputy 
Magistrate under section 476, Criminal Procedure 
Code, which had been in abeyance were resuscitated. 
Thereupon the petitioner applied to the Sessions 
Judge to refer the order under section 476, Criminal 
Procedure Code, to the High Court for the pur- 
pose of having it quashed. Тһе Sessions Judge 
refused the application and the petitioner moved 
the High Court: 

Held, thatas the order under section 476, Criminal 
Procedure Code, was more than a year old and 
as it was made at a time when the evidence had 
not been so fully brought before the Court as ib 
afterwards was, the order should be set aside and 
that regard being had to what had subsequently 
happened, if proceedings were to be taken ‘against 
the petitioner, they should be initiated afresh. Гр, 
175, col. 1.] 


Rule against the order of the District 
Magistrate, Noakhali. 


Babus Manmatha Noth Mookerjee and. Suresh 
Ohandra Talukdar, for the Petitioners, 


JUDGMENT.— This isa Rule calling upon 
the District Magistrate of  Noakhali to 
show cause why the order, under section 
476 of the Criminal Procedure Code, direct- 
ing the prosecution of the lst petitioner 
under sections 211, 193 and 471 of the 
Indian Penal Code and of the 2nd 
and 3rd petitioners for offences falling 
under sestions 193, 465 or 471 of the 
Indian Penal Code should not be set aside. 


. enquiry was 


` enquiry. 
. other Deputy Magistrate, who 
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KAMATCHINATHA PILLAI, In re. 
Р It appears that the first petitioner, 
Chowdhuri Meah, lodged a complaint 


charging two persons, Abdul Rahaman and 


: Fazlar Rahaman, with offences under веб. 


tions 467 and 468 of the Indian Penal 
Code in respect of a certain bond. An 
held in the matter by a 
Deputy Magistrate who discharged the two 
accused, and by the order which is now in 
question directed the prosecution of the 
petitioners for the offences I have men- 
tioned. The order of discharge came bə. 
fore the Sessions Judge, Mr. 5. P. Bakshi, 
who set it aside and directed a further 
The case then came before an- 
sommitted 


. Abdul Rahaman and Fazlar Rahaman to 


. Sessions Judge of Noakhali 
‚ two 
- section 467 


. Oode. 


. the case Was false. 


the Sessions Court for trial. In the 
result, Abdul Rahaman was tried by the 
sitting with 
Assessors on oharges framed under 
read with section 109 and 
sectians 471 and 420 of the Indian Penal 
The Assessors seom to have been 
of opinion that the case presented by the 
petitioner, Ohowdhuri Meabh, was false. 
The learned Sessions Judge, Mr. P. C. Da, 
recorded a judgment much of which may 
be regarded as favouring the same view. 
He did not, however, find expressly that 
He contented himself 
with saying that as against Abdul Rahaman 
the oase brought by Chowdhuri Meah 


‚ was а reasonably doubtful one and he 


. Meanwhile, the 


acquitted Abdul Rahaman on that footing. 
proceedings initiated by 
the order of the Deputy Magistrate under 
section 476 of the Criminal Procedure 
Code had been in abeyance. When Abdul 
Rahaman was acquitted by the Sessions 
Court, those proceedings were resuscitated, 
Upon that the petitioner applied to the 
Sessions Judge, Mr. Р. О, De, to refer 
the order made under section 476 to 
this Court for the purpose of having it 
quashed. By a considered order, the 
learned Sessions Judge refused to accede 
to that application, 

The petitioner then moved this Court 
and obtained this Rule. It will be ob- 
served that the Sessions Judge who tried 
the case against Abdul Rahaman in the 
Court of Session was also the Judge who 
refused to refer the order under section 
476 toj this Court. The only circumstance 
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which disposes us to interfere is the fact 
that the order under section 476 was 
made on the 7th November 1917, more 
than a year ago. lt was made at a time 
when the evidence had not been so fully 
brought before the Courts, as it afterwards 
was. Regard being had to what sub- 
sequently happened, we are of opinion that 
if proceedings are to be taken against 


the petitioners, they should be initiated 
afresh. 
The order we mate is this: The 


original order under sestion 476 will be set 
aside, but at the same time it will be open 
to the District Magistrate to move the 
Sessions Judge himself to make an order 
under section 476. It will also be open 


to the Sessions Judge, if he is moved 
under section 195 for sanction to pro- 
secute the petitioners, to accord such 
sanotion. 


This Rule is made absolute to the ex. 
tent we have indicated, 


Bule made absolute. 





MADRAS HIGH COURT, 
CRIMINAL APPEAL No. 707 or 1916, 
Criminar Revision Case No. 703 ов 1918, 

(Taken up No. 440r 1918.) 
Janaury 7, 1919, 
Present;— Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier. 

In re KAMATCHINATHA PILLAI.. 
AccosED—APpPELLANT, 

Penal Code (Act XLY of 1860), ss. 468, 471,—Forged 
atiakshi, preparation of, by process-server to Screen 
delay in return of process —Offence, 

Where a precess server filed in Court a forged 
attaksht to explain the delay in returning а 
process; 

Held, that he was guilty of offences under sections 
488 and 471, Indian Penal Code, (p. 176, col, 2] 


Queen-Empress v. Sabapati, 11 M. 411; 1 Weir 549; 
4Ind. Dec. (N.8.) 287, Emperor v. Rash Behari Das, 
85 OC. 450; 12 О, W. N. 581; 7 Cr. L. J. 378, followed, 


Empress of India у. Jiwanand,5 A. 221; A. W.N. 
(1882) 286; 8 Ind. Dec. (N. s.) 181 and Queen-Empress 
v. Girdhari Lal, 8 A, 658; A. W. N. (1886) 264: 5 Ind 
Dec. (N. в.) 896, doubted, 2 
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Appeal against the order of tha Court 
of Ssssion bf the Ramaad Division, in Cass 
No, 28 of the Calendar for 1918, and 
revision cass taken up for reverijl of the 
conviction and santense of the assusad in the 
said, Sessions Case No. 28 of 1918. 

FAOTS appear from the judgmont. 

The Publis Prosesutor (Mr. E. R. Osborne), 
for the Crown.—The  process.server over- 
Btayed his time limit by seven days and 
the reason for the delay is said to bə his 
illness іп the 5th Р, Ws village, In 
support of this he has filad oa Attakshi, 
which is alleged to have bassn signed by 
two persons who never signed it. The 
dosument used is a forged document and 
tha object of using 16 was to cheat the 
District Munsif and maka him excuse the 
delay in the return of the prossss, The 
accused was rightly convieted under sections 

468 and 471, Indian Penal Code. 

' Тһе Appellant was not represented. 
. JUDGMENT.—This is an appeal by & 
proocass-server of the Court of the District 
Munsif of Dindigal, who was convicted of 
forgery for the purpose of cheating and using 
as genuine а forged document and ssntanced 
to six months’ rigorous imprisonment under 
sections 4:8 and 471 of the Indian Penal 
Code. 

The document in question is the Attakshi 
Exhibit H, purporting to have been signed by 
the two Karnams Sivgurunatha Pillai(prosecu- 
tion 5th witness) and Authinarayana Mudali 
(prosecution 6th witness) certifying that the 
appellant was ill of fever and cholera in 
prosecution 5th witness’ village and between 
23rd and 30th November 1917 and that the 
two Karnams had him treated with medicines, 
The body of the Attakshi isin the appellant’s 
writing. The evidence (ins!uding the de- 
positions of prosecution ih and 6th 
witnesses) clearly establishes that prosecution 
5th and 6th witnesses did not sign the 
Attakshi Exhibit Н, that the peon was not 
in prosesution 5th witness’ village between 
the 23rd and 30th November 1917 and that 
he was not treated with medicines by pro- 
seoution 5th and 6th witnesses in that village. 
Seeing that the appellant has not adduced 
any evidence (except the worthless testimony 
of defence 2nd witness’ a "resigned" Head 
Constable, who says appellant told him one 
day ten months before the witness gave 
evidence that appellant was suffering from 
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favor) t» establish that he suffered from 
oholera алі favar batwasn 23rd and 30ih 
Novembsar 1917, it is а very fair inference 
that the whole story of his illness for | 
just the one week’s time thathe overstayed 
the psriod allowed to him to raturn his 
ргодазз is all a myth, Taara ean b» no 
question that the Attakshi Exhibit Н was 
prapared by tha appellant with the false 
signatures of prosesution 5ћ апа 6th witnesses, 
in order to defraud the Distrie$ Munsif into 
excusing his delay in returning processes 
and the absensa of tas aposllant from duty 
batweon the 24th and 30sh Novambar 1917, 
Tho decisions in Empress of India v. Jiwanand 
(1) and Quesn-Empress v. Girdhari Lal 
(2) and other similar cases, where false 
entries mide бә s3raan the asoussl from 
punishment for an offenos already committed 
ware held not to ba offenses, are distinguishable 
and the soundnass of those decisions is alsa 
doubtfal, thara beiag o5har dasisions tanding 
to support a contrary conclusion, Sae Qusan- 
Empress v. Sabapati (3) and Emperor v. Rash 
Behari Das (4). 

The question whether the false signatures 
ware placed in E shibit H also‘ 'dishonestly" need 
not be considered, as they were clearly placed in 


. Exhibit H “fraudulently” according to the rule 


laid down by the majority of the Fall Bench 
of this Court in Kotamraju Ventatrayadu v. 
Emperor (5) and hence Exhibit Н was a for- 
gery intended to cheat the District Munsif 
and was usad by the appellant as a genuine 
document. 

We confirm the conviction and m and 
dismiss the appeal. 


M. Q. P. 
Appeal dismissed, 


(1) 5 A.221; А. W. N. (1832) 233; 3 Ind. Deo. (N. s.) 
181. 

(2) 8 A. 658; A W. N. (1886) 264; 6 Ind. Dec. (N. s.) 
898. 

(3) 11 M. 411; 1 Weir. 519; 4 Ind Dac. (N. s.) 287. 

(4) 35 О. 450; 12 О. W. М. 681; 7 Cr. L. T. 378, 

(5) 28 M. 99 (Е. B.) 1 Weir 533; 2 Or. L, J. 283. 
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KAILAS CHANDRA BHAUMIGK t. REJOY KANTA LAHIRI, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dacrew No. 1183 
or 1912. 

May 13, 1915. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kt.,and Mr, Justice Roe. 
KAILAS CHANDRA BHAUMICK AND 
OTRER3—PLAIRTIFFS — APPELLANTS 
versus 


BEJOY KANTA LAHIRI CHOWDHURY 


AND ANOTHER— DEFENDANTS— RESPONDENTS. 

Specific performance of agreement to grant lease 
—Deiay on part of plaintif, effect of—Time of com- 
mencement of lease not specified, effect of— Evidence 
Act (I of 1872}, s. 92—Transfer of Property Act. (1V 
of 1882), s 110— Intention of parties, 

Where there is an oral agreement to grant a 
lease, section 92 of the Evidence Act does not 
stand in the way of proof that there has been an 
agreement, by implication .or inferable from the 
circumstances, аз to the time of the commencement 
of the lease. Гр. 177, col. 2; р, 178, col 1.] 

Where there is no express stipulation for the 
commencement of a lease, under section 110 of the 
Transfer of Property Act, the parties must be taken 
to have intended that the lease would take effect 
from the date of the execution of the instrument. 
Lp. 178, col. 1.] 

A contract to‘grant a permanent lease made 
orally may be treated as a concluded agreement, 
though there is no express stipulation as to the 
time f the commencement of the lease, [p. 178, 
col. 1, 

As a general rule, delay by the plaintif in the 
performance of his part of the contract is a bar 
to his claim for specific performance, provided 
that time was originally of the essence of the 
contract or has been made so by subsequent notice 
or that the delay has been so great as to be evi- 
dence of abandonment of the contract: otherwise, 
the plaintiff is entitled to succeed on proof that 
he indicated his willingness to perform the con- 
aa within a reasonable time. (p. 178, 
-col, 2. 


Appeal. against the deeree of the 
Additional District Judge, Mymensingh, 
dated the Sth March 1912, modifying 
that of the Additional Subordinate Judge 
at that place, dated the 26th April 1911. 

Babus Jogesh Ohandra Roy, Brojo Тап 
Ohakrabarty and Birendra К. Dey, for the 
Appellants, 

Babus Dwarkanath Chuckerbutty and Bipin 
Behary Ghose, for the Respondents. 


JUDGMENT .—This is an appeal by the 
plaintiffs in a suit for spesific performance 
of an agreement to grant a permanent 
lease, mado orally on the 30th December 
1908, There is no dispute as to the 
identity of the property, the annual rent 
fixed and the premium payable. А sum of 


12 


` 


. an oral 


Rs. 400 was paid on account of the pre- 
mium on the day following the aAgreament 
but, though subsequently the plaintiffs 
tendered the balance, Rs. 900, the defend- 
ant declined to execute the lease, The 
plaintiffs were consequently driven to.seek 
the assistanse of the Court. The Court 
of first instance overruled the objections 
taken by the defence and made a decree 
for specific performance. On appeal the 
District Judge has set aside that decision 
on the ground that there was no con- 
cluded agreement, first, because, the time 
of the commencement of the lease was 
not specified, and secondly, because the 
plaintiffs have failed to prove that they had 
tendered the balance of the premium 
within the period stipulated, Before this 
Court, the view taken by the District 
Judge upon each of these questions has been 
assailed by the plaintiffs as erroneous in law. 
As regards the frat question, the 
District Judge has held that in a contract 
for the graut of a lease, the date of the 
commencement of the lease is a material 
term, and if it does not appear in 
the contract, either expressly ог by 
inference, the agreement is incomplete 
and incapable of specific performance. This 
view is in accord with that taken in the cases 
of Blore v. Sutton (1), Neshom v. Selby (2) 
and Lord Ormond v. Anderson (3). Now, as 
was pointed out in White v. McMahon (4), 
where reference was made to the desision 
in Marshall wv. Berridge (5), in English 
Courts this question has arisen principally 
in connection with the application of the 
Statute of Frauds. Brut as was explained 
by Sir Francis Maslean, С, J, in 
Ambica Prosad Dass v. J. О, Galstaun 
(6), the Statute of Frauds has no applioa- 
tion to this country and where there is 
agreement fo grant a lease, 
section 92 of the Indian Evidence Act 
does not stand in the way of proof that 
there has been an agreement, by implica- 
tion or inferable from the cironmstanses, 
(1) (1817) З Mer. 287; 17 В. R. 74; 36 E. R. 01, 
(2) (1872) 7 Ch. App. 406; 41 L. J. Ch. 651;'26 L. T 


(8) (1813) 2 Ball & Beatty 363; 12 R. В. 103. 

(4) (1886) 18 L. R. Ir. 460. 

(6) (1882) 19 Ch. D. 233; 51 L. J. Ch. 329,45 L T. 
699; 30 W. R. 93; 46 J. P. 279. 
(6) 4 Ind. Cas. 85; 18 С. W. N. 326, 6 M. р. T, 
368, E 
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for the tims of the commansament of the 


lease, Evan in Bogland suh inference 
has been permitted to bə drawn from 
ihe surrounding circumstances; as, for 


instance, in the oases of Lander & Bagley’s 
Contract, In те (7) and Phelan v. Tedcastle (£). 
We must consequently examine whether 
the ciroumstances of this oase furnish an 
indication of what date was intended by 
the parties for the commencement of the 
lease, and here we must bear in mind 
that there was no suggestion аё апу stage 
in the primary Sourt that the contrast 
was not complete besanses the date of 
‘the commencement of the lease had not 
been oxpressly Stipulated; the objeation 
was taken for the first time in the Court 
of Appeal below. It is plain, in view of 
the provisions of sestion 110) of the 
Transfer of Property Act, that thé intention 
of the parties must have been, in the 
absence of indioation to the oontrary, that 
the lease would take effect from the date 
of the exesntion of the instrument, This 
was formulated expressly in the plaint 
and was not challenged in the written 
statemert. Wo are of opinion asoord 
ingly that the contract cannot -be treated 
аз otber than a  soncladed agreement, 
though there was an absense of an express 
stipulation for the commencement of the 
lease. We may add that the Judicial 
Committee held in the sase of Moulvie 
Mahomed Ikramwll Hug v. Wilkie (9) 
that there was a conoluded agreement, al- 
though the time of sommencement of the 
lease was not expressly mentioned. The 
first ground by the  Distriot Judge in 


support of his decree cannot sonsequently 
be upheld. 


As regards the second question, it has been 
urged that the plaintiffs have failed to 
prove that they tendered the balance of 
the premium within the period stipulated. 
The parties are egreed that there was a 
stipulation that the balance of the pre- 
mim should be paid within a fxed 
period. According to the plaintiffs, the 


(7) (1892) 8 Ch. 41; 67 L. T.621;61 L.J, ch, 
707. 


(8) (1885) 15 Т. R. Ir, 169, 
(8) i1 C. W. N.946 (P. 0:17 M. D. J. 464; 4 
А.Т, J. 740; 6 О, L. J, 682; 2 M, L. Т, 448. 


balansa was to be tendered within one 
month from the date of the &greement, 
that is, on or before the 30th January 
1909. According to the defendant the 
balanse was to be tendered within two 
weeks, that is, on or before the’ 13th 
January 1909. The District Judge has 
found it impossible on the evidence to 
hold that either party has proved his 
allegation. He has, on the other hand, 
referred to the evidence of ona of the 
witnesses examined on behalf of the plaintiffs, 
whose deposition shows that thera was 
no time fixed for payment of the balance 
of the premium. What happened was 
that the plaintiffs suggested that they 
might be permitted’ to somplete the agrees 
ment within one month. The defendant 
stated that ib would ba mor» gopyanient 
if it was oomo'etal earlier; that is, within 
two weeks. Nothing further was said, 
and the period was left open. Consequently, 
the plaintiffs were at liberty .to perform 
their part of the agreement within a 
reasonable tims, Now oan ws say that 
there has been such -a lapse of time as 
bars the ramady of the plaintiffs? No 
doubt, as a general role, delay by the 
plaintiff in the performanee of bis part 
of the contract is a bar to his olaim for 
specific performance, provided that time 


was originally of the essence of the 
contrast or has been made so by subse- 
quent notice or that the delay has been 


so great as to be evidence of abandon- 
ment of the sontract. The present  oase 
is not covered by either of the first two 
alternatives, nor has there been unreason. 
able delay. The fender was made within 
a month from the date of the &greement 
and olenrly there was no such delay as 
would evidence an intention on the part 
of the plaintiffs to abandon the contract. 
The plaintiffs are entitled to sueseed on 
proof that they indicated their willingness 
to perform the condition precedent within 
a reasonable time, Noble v. Edwards (10), 
The second ground assigned by tha District 
Judge cannot thus be maintained. 

Tbe result is that this &ppeal is allowed, 
the decree of the District Judge set aside 
and the case remanded to him in order 


- (10) (1877) 6 Ch, D, 878; 57 L. P. 7, 


Vel, L) 
KULSUMUSNÍSA 0, KHASLAT HUSAIN, 


that the appeal may bs heard on the 
other points raised therein. Tha eosts of 
this appeal will abide the result. 
Appeal allowed; 
Ouse remanded. 


ALLAHABAD HIGH COURT. 
Sscoxp Civit Аревлг No. 1415 or 1917. 
February 20, 1919. 

Present :—Sir Henry Riohards, Кт., Chief 
Justice, and Mr Justice Rafique. 
Musammat KULSUMUNNISA— 

f DriaDANT— APPELLANT 

К versus 

KHASLAT HUSAIN AND OTHER3— 
Рьәїнт1РЕ — RESPONDEN" S. 

Pre.emtion-—Custom, proof of—Village owned by 
single proprietor, effect of—Re-growth of custom— 
Wajib-ul-arz, entry in, construction of. 

Once a village comes into the hands of a single 
proprietor with по co-sharers, a custom of pre- 
emption which might have existed in the village 
comes to anend. The custom may grow up again, 
but its re-growth would have to be established by 
evidence 

Where it was proved that a village was owned 
by а single proprietor in 1842 aud that по new 
custom had grown up till 1562, but there was an 
entry as to pre-emption in the wajib-ul.arz of 
1865: 

Held, that the most reasonable inference under 
the oiccumstances was that the en'ry referred to 
an arrangement between the co.sharers who had 
subscribed tothe wajib-ul-arz, 

Second appeal from the decision of the 
Subordinate Judge, Budaun, dated the 30th 
August 1917. 


Mr. Iqbal Ahmod, for the ‘Appellant. 
Dr. S. М. Sulaiman, for the Respond- 
` ents, 


JUDGMENT.—This appeal arises out 
of a suit for pre-emption, The first Court 
found that there was no custom, The 


lower Appellate Court reversed the deoree 
and held that the custom prevailed. The 
wajtb ul-arz of 1842 shows that there was 
then no custom in existence and there 
sould be no custom then because the village 
was owned by a single proprietor, who 
was entitled to sell his property to whom- 
goever he pleased and his vendees would 
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take unfettered with any right of pre- 
emption, No doubt a custom might gradually 
grow up ifafter the year 1842 tho village 
became possessed by a number of co-sharers, 
But this would be a new custom and 
would require to be proved by evidence. 
The only difficulty we have in the present 
case ia that there has been a finding by 
the lower Appellate Court that the custom 
exists. So far os this is a finding of fact 
it is binding upon us in seeond appeal. 
We think, however, that under the peculiar 
circumstances of this case aquestion of law 
really arises. A perusal of the judgment 
of the lower Appellate Court shows that 
the learned Judge thought there might 
possibly have heen a custom of pre-emption 
long prior to the year 1842, which would 
spring up afresh every time that the pro- 
perty came into the hands of more than 
one cosharer. This view, we think, is 
erroneous. Once the property is in the 
hands of a single proprietor with no other 
co-shsrer the custom has come to an end. 
It may, no doubt, grow. up again but its 
re-growth would have . о` be established 
by evidence. It is admitted in this case 
that there was no evidence of the growth 
of the custom between 1842 and the year 
1862, It is quite clear that the entry in 
the wajib-ul-arzof 1865 mey either refer to 


Jan existing custom or to an arrangement 


between the co sharexs: who subscribed to 
the wajzb-ul-arz of 1265. The proper attitude 


in which to approach the consideration 
of the case was to see which of these 
two alternatives was the most probable. 


Tt seems to us that where it is clearly 
Shown that in the year 1849 the pro- 
perty was owned by a single proprietor, 
the latter alternative is the only reason- 
able one. We allow the appeal, set aside 
the decree of the lower Appellate Court and 
restore the decree cf the Oourt of first 
instance with costs in all Courts, including 
in this Court fees on the higher scale, 
Appeal allowed, 


Í 
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QUDA JUDICIAL COMMISSIONER’S 
COURT. 

First Civic АРРЕАҺ No. 146 or 1916 
December 23, 1918. 
Present:—Pandit Kanhaiya Lal, A. J. С., dud 

Mr. Daniels, А. J. С. 
Musammat MAHADEI KUNWAR, AND 
OTHERS— DEFENDAYIS— ÁPPELLANTS 
tersus 


ана ВАНО RANI SAHIBA-— Prais- 


ТІРЕ — RESPONDET. 

Hindu Law—Joint family —Grant to head of family — 
Presumption — Sole surviving member іп possession of 
separate properly of deceased member, effect of — 
Adverse possession—Specific Relief Act (I of 1877), 
s. 56—Injunction tu restrain execution proceedings, 
suit for, maintainability of—Revenue Court, whether 
subordinate to Civil Cowt—Civil Procedure Code 
(Act V of 1938) s. 151, О. VI, т. 17—Inherent power, 
exercise of, in face of statutory bar—Appeal—Amend- 
ment of plaint in appeal, when can be allowed. 

Where & grantismade inthe name of a person 
who is the head ofa joint Hindu family, there is 
no presumption that the grant is made to him 
in з ‘representative capacity, úe., that it isa grant 
to the whole family. The burden of proving that the 
grant was made to the whole family lios on the 
_ person who alleges it. [p. 181, cols. 1 Ф 2.] 

Where a joint Hindu family comes to an end, 
in the sense that only: one of its male members 
'survives, and the joint family property vosts in 
him as sole owner, and he deals with the separate 
property of a deceased member of the joint family 
as his own, this may amount to adverse possession but 
‘cannot have the effect of throwing that property into 
the joint family stock, and the heirs of the deceased 
member can claim that property. [p. 188, col. 1.1 

An amendment of a plaint may be allowed even 
in appeal, if there are exceptional circumstances 
justifyingthe amendment, [p. 184, col. 1.] 

Where.an application is made by a party to a 
suit to restrain execution in its entirety, the applica- 
tion is not maintainable in view cf the provisions 
of saction 66 (a) of the Specific Relief Act, for it 
“із in fact a substantial interference in a judicial 
proceeding. [р. 184, col. 2.] 

The inherent power of the Court under seotion 151 
Civil Procedure Code, cannot be iuvoked in the face 
of a direct statutory bar. [p. 184, col. 2,] 

Obiter.—In ‘a case in which an appeal from a 
deoision of the Revenue Court lies to the Civil 
. Gourt, the former Court is subordinate to the 
latter Court within the meaning of section 56 (b) 

7 of the Specific Relief Act [p. 185, col, 1.] 


Appeal from the decree of the Additional 
Subordinate Judge, Bara Banki, dated the 
13th November 1916. 

Babu Bisheshwar Nath Srivastava, for the 
Appellants. 

The Hon'ble Syel Wazir Hasan and the 
Hon’bla Pandit Gokaran Nath Misra, for the 
Respondent, 

JUDGMENT, 
Dawiets, A. J, C.—This is a first appeal in 
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a Suit for possession of a half share of 
Mauza Sardaha in the Bara Banki district. 
This village was given in 1868 by Raja 
Sarabjit Singh, Talukdar of Ramnagar in 
the Bara Banki district, to whom it belonged 
to Raja Mahesh Bakhsh Singh son of 
Raja Hardat Singh, the Talukdar of Bundi, 
for his maintenance. The present plaintiff 
Musammat Bahü Rani is the widow of Ma- 
hesh Bakhsh Singh and the prinoipal de- 
fendant Musammat Mahadei Kunwar is the 
widow of Mahesh Bakhsh Singh’s younger 
brother Bhaiya Mahabir Singh. The follow- 
ing pedigree shows the relation of the 
parties and the principal dates which are 
material to the case:— 


азы SINGH. 


\ 
Bhaiya Mahabir Singh, 
(died, 1905) 

== Musammat Mahadei 


( 
Mahesh Bakhsh Singh, 
(died, 1896)— 
Musammat Bahu Bani, 


(Plaintiff) Kunwar, (Defendant No. 1.) 
Swami Bakhsh Singh, x 
(died, 1899.) 4 


The original grant was made by means 
of в letter Exhibit 223A printed at page 
25 of the respondent’s book. The genuineness 
of this letter was disputed in the Court 
below but is now conceded, It runs as 
follows: — 

“My dear (the expressions used in the 
original are much more elaborate) Hale 
Mahesh Bakhsh Singh, 

“L bless you, and, beonuse you ara my 
near relation and I have sympatby with 
you, I eall you to come and inform you 
that I have given over to you for your 
maintenance the village Sardaha which is 
in my faluga. You should now come here 
immediately and after taking possession of 
the said village you should live upon the 
entire profits thereof. I shall sontinue to 
pay the Government revenus of the village 
myself from the estate, Dated 15th ‘of Safar 
of 1285 Hijri.” 

The plaintiff's onse isthat the grant deanends 
ed on Mahesh Bakhsh Singh’s death to 
his son Swami Bakhsh Singh and on the 
death of the latter to her as his mother 
The defendants! caso is 
that the grant was really made to the 
joint. family, consisting of Mahesh Bakhsh 
Singh and his brother Mahabir Singh, of 


“which Mahesh Bakhsh was the .head, and 


Й 
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that even if the grant was originally 
mada to Mahesh Bakhsh Singh alone, it 


was subsequently treated: as joint family 
property by the latter and his successors 
S0 аз to become merged in the joint 
family estate. On the 
Bakhsh Singh, Mahabir Singh bscame the 
sole owner of the joint family property 
and on his death the property in suit 
along with the. rest of the family property 
has, according to the 
volved on her as his widow. She and the 
plaintiff, however, have been enjoying the 
profits of the property jointly and she does 
not contest the plaintiffs right to retain 
a half of it. The dispute arose between 
the parties about the year 1903 and ulti- 
mately in November 1914 the Revenue 
Authorities dirested the entry of the names 
of both parties ag 
property, This and a suit for profits which 
the defendant subsequently instituted oon.. 
stituted the plaintiffs cause of action. 
Previous to 1914 there had been no entry 
in the revenue papers in respect of this 
grant from its commencement, the Revenue 
Authorities apparently regarding Mahesh 
Bakhsh’s possession as merely permissive. 

Tt is not disputed that Raja Mahesh 
Bakhsh Singh and his brother constituted 
a, joint family and that other property 
was subsequently granted to them in that 
capacity by Government. In this case, 
however, the names of both brothers were 
distinctly entered in the grant. The anuit 
has been decided in favour of the plaintiff, 


The second and.third defendants-appellants. 


are thekadars, to whom the property has been 
leased by the first defendant. 

Three issuss have baen argued in ap- 
peal; — 

1. The construction of the grant; 

2. Whether the property was subsequently 
treated as joint property and merged in- the 
` joint family estate; 

3. Whether the suit is barred by limita- 
tion. 

As to ths first іззпе, the grant ів оп 
the face of it а grant to Mahesh Bakhsh 
Singh peraonally, The appellant argues 
that when a g:ant is made to a person 
who is the head of a joint family, there 
is a presumption that the graub was made 
to him in a representativa eapiciby, 7, e., 
that it wag a grant to the whole family. 


death of Swami: 


Ist defendant, de.. 


-motives of 


equal owners of the. 
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No authority has been ойей in support 
of this proposition in the case of a grant based 
on а definite sanad, nor has апу reason 
been - assigned why such a presumption 
Should be made, Where a grant is ia 
terms made to an individnal, it seems 
that it clearly lies on the person claim- 
ing that property as joint family property 
to establish the fast, The respondent hag 
not denied that it is open to the appellant 
to prove this, if she can. The reasons 
given by the appellant for во construing 
the grant are two. The first is that the 
near relationship and family 
affection which prompted the grant applied 
equally to the younger brother. The second 
is that the donor belonged to the talugdart 
family in which the idea of a single head 
of “gaddinashin" was deeply implanted aud- 
that, therefore, the grant was made in the 
name of the head of the family alone. 
These reasons have very little foroe; in 
fast the second reason is against the ap. 
pellant. In а tulugdari family there is 
usually a single head who із tho sole 
owaer of the property. This was the вазе 
with the donor (Vide No. 12, List IL, Aot 
I of 1869). [t was probably tha case with the 
Rajah of Bandi whose heir the plaintiff was, 
Bat for the fact that the family estate had 
been confiscated in the Mutiny and not re. 
granted, Mahesh Bakhsh Singh would have 
been a Raja with an estate at his absolute 
disposal. As it is, he ig addressed and 
spoken of by the donor as Raja. Baaring” 
these facts in mind there is no reason to 
doubt that the grant was, what it appears 
onthe face of it to ba, a grant not to the 
whole joint family but to the head of the 
family, Mahesh Bakhsh Singh. | 
For her interpretation of the grant the 
&ppellant relies chiefly on the evidence of 
subsequent conduot. Her Counsel admits - 
that thers is little evidenas up to the 
date of Swami Bakhsh Singh's death ia 
1899, and indeed what evidensa there 1з 
is strongly against him. It miy be 
noted here that at the time of the grant thera 


.is no evidenca that there wis any повіваз 


of the joint family property. The grant 
by Government was made at a later date. 
Some years afterwards the estas of tho 
grantor, Raja Sarabjit Singh, was taksa 
uuler the minigemens of the Court of 
Wards and. Raja Mahesh Bakhsh Singh was. 


182 
MAHADEI KUNWAR 0. BAHU RANI, 


thereupon ealled on to establish his title 
to retain the village. His reply, Exhibit 
Аб, is printed on page 34 of the respond- 
ent's book. He refers to the letter of 
Raja Sarabjit Singh as the basis of the grant 
and says:— 

"On tbe basis of that letter Г have been 
in sontinuous possession and ‘occupation 
of the said village аз proprietor since 
1276 F. I appropriate all the profits of said 
village.” . 

There is поё а word to suggest that his 
possession was in the capacity of bead of the 
joint family. 

Raja Sarabjit Singh was alive and he 
also was consulted. His letter to the 
Court of Wards is Exhibit A12, printed 
on page 36 of the respondent’s book. He 
Says: — 

“There is no doubt that Raja Mahesh 
Bakhsh Singh is deserving of sympathy 
and that I had called him and given 
over the village Sardaha to him for main- 
tenance without any remuneration." 

He ugrees with the suggestion of the 
Oonrt of Wards that a formal theka should 
be given to the Raja and he also suggests 
that in view of the Raja Ssaheb's social 
position hebe given я’ maintenance allow- 
ance of Rs. 75 & month. The whole letter 
elearly refers to Raja Mahesh Singh per- 
sonally. It would be very difficult to suggest 
that the maintenance allowance referred to in 
the last paragraph was not to be made to the 
Raja personally. 

The true nature of the grant was thrown 
iuto stronger light by the events whish 
happened after Raja Mahesh Bakhsh 
Singh’s death. Two drafts, Exhibits 11 
and 30, pages 29A and 516 of a 
petition sent by Mahabir Singh to the 
Court of Wards as guardian of his nephew 
Raja Swami Bakhsh Singh, were put in 
by the plaintiff and though denied by the 
defendants were admitted in evidence. They 
were not signed and in this Court the 
question was raised whether they were 
suffisiently proved and it was found that 
they were not. They were provedto be 
in the handwriting of & Pleader whom 
Mahabir Singh employed ia the matter, 
but it isnot proved that.they were distated 
by him. The actual petition put in is not 
forthcoming. We must, therefors, leave 
them out of consideration, Notwithstanding 
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his denial of the document the appellant’s 
Counsel argued from one expression in it, 
where the petitioner states that the village 
was given for the maintenance of the Raja 
and his family, that it is not inconsistent 
with his ease, but when the whole doou- 
ment is read it ia perfectly clear that 
Mahabir Singh (assuming the document 
to be what he dictated) is not setting up any 
title in himself as a member of the joint 
family or in any other sapasity, but һе is 
acting solely in the interest of the infant 
heir. The Court is fortunately not entirely 
depandent on these drafts for a knowledge 
of what took place. We have on the record 
(Exhibit 31, page 54R) an order of 
tho Board of Revenue, dated 16th December 
1897 and addressed to the Oommissioner 
of the Fyzabad division, referring to "the 
claim of Mahabir Bakbsh Singh, guardian 
of the son of the late Raja Mahesh, Bakhsh 
Singh, on behalf of his ward, to а per- 
petual right in Mauza Sardaha of the 
Ramnagar estate in Bara Banki.” It appears 
that the Court of Wards had at first in- 
sisted on. the execution of a written lease to 
whioh Mahabir Singh on behalf of his ward 
objested. The Court of Wards ultimately 
consented to waive these requirements and 
their orders were conveyed by the В. О, 
referred to above. Before these orders were 
issued, Raja Sarabjit Singh bad again been 
consulted. His reply is Exhibit 22 ,A printed 
at page 4: of the respondent's book. jn 
this he saysthatbe has learnt from Bhaiya 
Mahabir, Bakhsh Singh, guardian of Raja 
Maharat Swami Bakhsh Singh minor, that 
owing to the death of the minor’s father 
the Court of Wards intends tə interfere 
with the village of sardana. Нэ then pr». 
веей8:— ; 

“When his estate was confiscated by the 
Gavernment and he, having become homeless, 
took up bis residence at Sajalia Dihin the 
Fyzabad district, I felt much aggrieved, and 
after many entreaties, brought him, and 
having given him every sort of security and 
consolation made over to him tha village 
Sardaha rent-free to remain in possession 
thereof and to maintain himself thereby. 
This happened twenty-nine years ago and 
since then he has been in continuous 
possession thereof. Аз he was sonnecied 
to me by family ralasion, he had all! sorts 
of,rights. Since the assamption of the 
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management by the Court of Wards, I 
myself have paid rent thereof from my own 
pocket, and the village has continued to 
remain in his possession, and he permanent- 
ly took up his residence there, 

Т; therefore, sincerely wish that his heirs 
should remain owner and in possession as 
heretofore........... 1... This property, namely, 
the village granted, should be deemed to 
ba the property of his heirs,” 

The position was that the Court of Wards 
maintained that the grant was only for 
the lifetime of Raja Mahesh Bakhsh Singh 
and had called on the holder to show cause 
why it should not be deemed to have come 
to an end. It would have been a perfectly 
good answer to this demand for Mahabir 
Bakhsh Singh to have set up that the grant 
was made to both brothers ani that the de- 
aeased Raja’s rights in the property accrued by 
survivorship to the surviving members of the 
family. It is clear that he never took this 
position.” The position he did take was that 
the Raja’s rights had descended to his heir, 
namely, his infant son Swami Bakhsh Singh, 
It appeared from the evidence that the latter 
was less than a month old at the time of 
his father’s death and that he was a child 
between 3 and 4 when he died. 

In the face of these documents it seems to 
us impossible to maintain that up to the 
time of Swami Bakhsh Singh’s death the 
property had ever been treated by any of the 
parties concerned ag joint family property. 
After Swami Bakhsh Singh’s death the joint 
family came to ап end and the joint family 
property vasted 
surviving male member of the family, as 
sole owner. Even, therefore, if it were shown 
that be dealt with the Property as his own,thia 
might amount to adverse Possession but could 
not have the effect of throwing the property 
which the plaintiff inherited from her gon 
into joint family stock. 

This brings us to the issue of adverse pos- 
session. The sase is governed by Article 142 
ofthe Limitation Aot. We have no doubt 
that after the death of his nephew Mahabir 
managed the property and collest:d its rents 
and profits. It was natural that he should 
do so Не was the only male member of the 
family. 
The two were living together inone house 
in perfect amity. He was the natural person 
фо manage the property and it would be very 
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The plaintiff was a pardanashin lady. ` 
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difcalt to hold that his doing so oonsti- 
tuted a claim of adverse possession against 
the plaintiff. Certainly there is no evidence 
that he evér direstly denied her title. In 
the case of some of the Bahraich property he 
was actually recorded as managing on her 
behalf: Vide Exhibit 23, page GOR. In the case 
of this village there could be no such entry, 
as the grant had never bsen recorded in 
the revenue’ papers at all. 

What happened after Mahabir Singh’s 
death is comparatively unimportant. If the 
widows managed the property jointly 
and divided the proceeds as they seem 
to have done, this can have very little bear- 
ing on the interpretation of a grant made 
40 years earlier, nor could it constitute 
adverse possession, since the suit has been 
brought within ten years of Mahabir Singh’s 
death. We are unable to hold that there 
is anything definitely amounting to disposses: 
sion against the plaintiff prior to the pro- 
ceedings of 1914 in the Revenue Court. 

An attempt was made to show that the 
plaintiff has suppressed some accounts for 
the years 1313-14 F., which were fled by her 
in the profits’ case in the Ravenne Court 
in 1909 and returned to her agent Talngdar 
Singh, bat it is sufficient to say that this 
allegation remains unproved. Both parties 
after wards left the ancestral house at Sardaha 
which appears to have fallen down in their 
absense, and when the plaintiff applied for 
a Commissioner to search for the papers 
such papers as were found were not in suffi. 
ciently good condition to be deciphered, 

One other point remains to be considered. 
While this litigation was pending the appel- 
lant obtained a decree for profits in the 
Revenue Court. If the present suit had 
included а claim for mesne profits the 
respondent might have recovered in this 
suit any sums awarded to the appellant 
by the Revenue Court. Her case is that 
she could not have included such a claim, 
because when the present suit was filed 
she was still in possession and no deoros 
had been passed in the Revenue Court, 
She has accordingly in this appeal asked to 
be allowed to amend her plaint by adding 
a prayer for an injunction against the de. 
fendant restraining herírom executing the 
decree for profits, if any, which might be 
passed by the Court of the Deputy Commis. 
sioner of Bara Banki. She has put the reliof 
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in'this form because, as already stated, no 
decree was passed when the suit was filed. The 
gircumstances being exceptional, we felt 
justified in allowing the plaint to be amended 
and we have accordingly heard arguments 
as to whether the additional relief should 
be granted. 


In view of section 58 of the Specific Relief 
Act there are grave difficulties in the way 
of granting the relief asked for. Clause (a) 
of that section forbids the issue of an injunc- 
tion to stay a judicial proceeding pending 
at the institution of the suit in which the 
injunction is sought, unless such restraint is 
necessary to prevent multiplicity of pro- 
ceedings. The learned Pleader for the 
plaintiff was unable to contend before. us 
that the present application was necessary 
to prevent multiplicity of proceedings. He 
attempts to exclude the operation of sestion 
56 first by drawing a distinction between 
the suit inthe Revenue Court, which was 
admittedly pending when this suit was 
instituted, and the proce2ding3 ia execution 
of the Revenue Court’s decree which were 
of course not pending as no decree had 
then been passed. He also suggested that 
section 56 only forbade an injunction to stay 
a judicial proceeding, whereas all he asked for 
was an injunction against the deoree- holder 
and not against the Court. The latter 
distinction is clearly untenable. The pro- 
cedure by injunction has its origin in English 
Law and historically it was always exercised 
by an order addressed {ов litigant and not 
by any attempt to directly dictate to the 
Court before which the contemplated pro- 
ceedings were to be taken. In the words 
of Jessel, M. R., In re Artistic Ovlour Printing 
Company (1), "The Court never did by in- 
junction restrain a proceeding. What it 
did was to restrain a party to в cause 
from going on. Therefore, when the Act 
(the reference is {о the Judicature Ast) 
says ‘no aruse or proceeding should be 
restrained by injunctior,’ it means that no 
party should be restrained from going on 
with his action.” As the late Mr. Banerji 
says in his learned work on Specific Relief 
(2nd Edition, page 613), “in granting injuno- 
tion the Court operates in personam and there 
is no reason for thinking that the Indian 


ча) (1880) 14 Oh. D. 502; 49 L. J.Ch. 623; 42 L. 
1; $08; £8 W. В, 943. 
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Legislature, when it spoke of staying pro- 
ceedings by injunction, intended any de- 
parture from well settled practice. What 
is prohibited, therefore, is the issue of 
an injunction, not merely to a Court, but 
also to the parties concerned.” The other 
distinction which 16 “is sought to make, 

though more arguable, is also unsound. 
As pointed out by Mr. Justice Woodroffe 
in his work on Injunctions, there isa great 
distinction between an application in restraint 
of execution made by a third party whose 
rights may be infringed and an application 
made by a party to the suit itself. In the 

former case the application is in effect one for 
restraint of execution only in so far as such 

application involvesa wrongfulsale of property 
belonging to the applicant. It does not inter- 

fere with the jurisdiction of the Court to exe- 
cute its own decree but merely prevents a 
particular property being seized, but where an 
application is made by a party to the suit to 
restrain execution in its entirety there is 

in fact a substantial interference in a judi- 
cial proceeding. The case is very similar to 
that of Karnodhar Haldar v. Hari Prosad Rat 
Ohowdhury (2) decided by Sir Lawreuce · 
Jenkins and Mr. Justice Dass in 1910, 

There the defendant had obtained a decree 

for possession of lands in a suit to 
which the plaintiff was not a party. The 
defendant, it appears, had purchased а 
holding which the plaintiff alleged to be 
untransferable. The plaintiff thereupon sued 
for a deolaration of his sight as proprietor 
and an injunetion restraining the defendant 

from executing his decree. The Court held 
that the case must be decided on the ques- 
tion whether the injunction was barred by 
Chapter X of the Specific Relief Ast or 
not sinee, if the prayer for an injunction 
went the declaration went with it. The 

Court differing from an earlier Madras case 

held that section 56 was a manifest bar to 

the plaintiff's suit. That case is also an answer 

to the suggestion that we can fall back 

on our inherent power as laid down in 

section 151 of the Code of Civil Procedure. 

The inherent power of the Court cannot 

be invoked in face of a direct statutory 

bar. The language of section 151 is suffi. 

ciently clear on this point. What it says 

is that “nothing in this Code" shall affect 

(2) 6 Ind. Cas. 411; 37 © 735 14 6. W.N. 878; 12 
C, L, J. 86. 
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the Court's inherent power. Clause (b) 
of section 56 was also relied on by the 
defendant but we should have been рге. 
pared to hold, had it been necessary, that 
in a cage in which the appeal lies to the 
Civil Court the Revenue Court is subor- 
dinate to this Court. within the meaning 
of the section. 

The plaintiff's argument appears to rest 
on a misconception. Her whole case in 
asking for an injunetion depends on her 
allegation that she could not have asked 
for mesne profits as she was not out of 
possession. Had she done во, she could 
have recovered as mesne profits any amount 
which the Revenue. Court might award 
against her, The Revenue Court has, however, 
found that to the extent of 2 half share 
she was out of possession, It is only on 
this basis that the Revenue Court sould 
grant a decree for profits. at all. The 
Revenue Court was entirely within its 
jurisdiction in finding that the parties 
were in possession of the disputed pro- 
perty in equal shares and we have no juris- 
diction in this suit to set aside its finding. 
We accordingly reject the prayer for an 
injunction. 

For the reasons already given we dismiss 
the appeal with costs. 


Kasmaixa Lat, A. J. C.— Having regard 
to the circumstances in which the grant 
was made, the common relationship of 
Mahesh Bakhsh Singh, Mahabir Singh, 
the motives which prompted the grant, 
and the manner in which both were sup- 
ported out of its income, I am not sure 
whether the grantor intended to make а 
personal grant to Mahesh Bakhsh Singh, 
leaving his brother destitute, or to make 
a grant in his favour as the head of the 
family consisting of him and his brother. 


The subsequent conduct . of Mahabir 
Singh, when he acted as the guardian of 
Swami Bakhsh Singh, the bon of Mahesh 
Bakhsh Singh, leaves, however, no room for 
doubt that Mahabir Singh never intended 
to claim any share in the grant, and 
even if be had’ any interest originally, 
that interest would be deemed to have 
been prastisally surrendered in favour of 
his nephew. 

_ Аас the, daath 
Singh in 1899, Mahabir 


of Swami Bakhsh. 
Singh, as the 


sole male member of the family, managed 
the entire family property; and any act of 
possession or management exercised by 
him in respest of the property in dispute 
oan be attributed either to his being such 
manager or to his relationship, and would 
not suffice, in the absence of an express 
assertion of adverse title, to oust, Musammat 
Babu Rani, who lived jointly with him 
and depended on him for the proper manage- 
ment of her concerns, from her title as 
the mother and sole heir of. Swami Bakhsh 
Singh. 

It is nob disputed that on tho death 
of Swami Bakhsh Singh the property iw 
dispute, if it was his personal property. 
devolved on his mother, Musammat Bahu 
Rani. : 

The possession of Musammat Mahadei 
Kunwar, since the death of her husband, 
Mahabir Singb, has not extended over more 
than twelve years. 

I agree, therefore, in the order proposed 

Appeal dismissed, 
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AND OTHERS— De FENDANTS— RESPONDENTS. 

Madras Hereditary Village Offices Act (111 of 1895), 
s. 21, scope of —Madras Proprietary Estates Village 
Services Act (II of 1894), ss. 9, 10, 11, 15—Suit to 


` declare appointment illegal, maintainability of—Juris- 


diction of Civil Court—Amalgamation of villages — 
Creation of new office of headman—Appointment by 
proprietor—Divisional Officer, power of, to cancel 
appointment by proprietor—Jurisdiction of Collector 
and Board of Revenue to interfere with Revenue Officer's 
order. 

Where & person appointed by the proprietor 
under section 16 of the Madras Proprietary Estates 
Village Services Act of 1894 is not disqualified 
under any of the five heads (a) to (e) of sub. 
section (1) of section 10 of the Act and the appoint- 
ment has been duly reported to the Divisional 
Officer, the latter has no right to take action 
under section 11 and exercise the power of making 
an appointment himself, [p. 187, col. 2.) 
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Clause (3) of seotion 15 of the Madras Proprietary 
Estates Village Services Act vests the power of 
making an appointment, where no report has been 
submitted in accordance with the last sentence 
of clause (1), in the Divisional Officer alone and 
neither the Oollector nor the Board of Revenue 
can interfere with his order by way of appeal or 
otherwise. [p. 188, col. 1.] 

Per Sadasiva Аїуат, J.—Section 21 of the Madras 
Hereditary Village Offices Act prohibits Civil Courts 
from deciding any claim to succeed to particular 
officea, but not any claim to be appointed in the 
first instance to any of those offices. A suit, there- 
fore, for a declaration that an appointment of 
village headman made under section 16 of the 
Madras Proprietary Estates Village Services Act 
is illegal and that plaintiff is tho legally entitled 
headman is cognizable by a Civil Oourt, [p. 187, 

ol 2, 
: СМО 15 (8) of the Madras Proprietary Estates 
Village Services Act does not vest the power of 
appointment in the Divisional Officer by reason of 
the proprietor having selected a person outside 
the family of the last holder of the office. [p. 188, 
cols. 1 & 2.] 

The office of headman may be held by two per- 
Sons, one exercising Police and Magisterial func. 
tions and the other S revenue and other 

ties. 188, col 2. 

e es y dissenting.—A suit to declare that 
the plaintiff is a person eligible for a village office 
under the Madras Hereditary Village Offices Act 
of 1895 and that, therefore, the appointment of 
another person not eligible under the Aot is bad, 
is not cognizable by а Civil Court.. [p. 190, col. 1.] 

It is not open to a man who has no right and 
claim in himself, and does not bring the suit 
as a member of the public affected by the appoint. 
ment, to ask for a declaration that the person 
appointed is not a person qualified to hold the 


office. [p. 190, col. 1.] 


Second appeal against the deoree of the 
Court of the Subcrdinate Judge, Madura, in 
Appeal Suit No, 26 of 1916, preferred against 
the desree of the Court of the Additional Dis- 
trict Munsif, Dindigul, in Original Suit No, 
217 of 1914. 


FACTS appear from the judgment. 

Mr. V. Hamesam (Government Pleader), 
for Respondent No. 2, and Hon’ble Mr. 
Т, Rangachariar, for Respondents Nos, 1 and 
3, took the preliminary objestion that the 
Civil Court had no jurisdiction to enter- 
tain the suit under section 21 of Madras Act 
III of 1895.— There is a claim for emolu- 
ments which js distinctly barred. The 
jurisdiction of Civil Courts is saved. by 
section 13 (1), proviso, only where there is a 
prayer for recovery of lands forming the 
emoluments of an office. There is no such 
relief in this case for recovery of land as 
emoluments. Under the first part of section 
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21 the suit does not elearly lie. This ig 
& case of grouping or amalgamation of 
villages and a new headman has to be 
appointed. The appointment is left to the 
proprietor who has to select the best avail- 
able person from the families of the last 
holders of the office, There is, therefore, 
no question of a right to succeed to the 
office, 


The appointment by the proprietor was 
a valid appointment and his discretion cannot 
be questioned. 


Messrs A. Krishnaswami Atyar and T. 
M. Krishnaswami Айат, for the Appel- 
lant.—The Civil Court has jurisdiction, This 
is not a olaim to succeed to an office. 
The plaintiff only asks for a declaration 
that the proprietor’s appointment is illegal. 
Under section 13 of Madras Act 111 of 
1895 no such claim could be, laid before 
the Collector and what could not be desided 
by the Collector can be decided by the Civil 
Court under section 21, 


Section 15, clause (3), should be liberally 
construed. It is not only failure of the 
proprietor to report his action that gives 
jurisdiction to the Collector to make an 
appointment, but if the proprietor makes 
an appointment outside the family of the 
last holder of the office, equally he can 
exercise the power, His discretion ;is absolute 
and his order final. The Act provides for 
no appeal from his order and the Collector 
and Revenue Board aoted ultra vires in can- 
celling it. 


JUDGMENT. 

Sapastva Atyar, J.— The plaintiff is the 
appellant. His suit was for a declaration 
that tbe appointment of the 3rd defend. 
ant to the office of headman of tha new 
village of Muthalapuram. created by the 
amalgamation of two old villages, was 
illegal and that, therefore, the plaintiff's 
appointment by the Divisional Officer affirmed 
by the District Collector conferred the office 
upon the plaintiff. He also sued for recovery 
of the arrears of emoluments received 
wrongly by the 3rd defendant. The 3rd 
defendant among other pleas o»ntended that 
the Civil Court had no jurisdiction by the 
provisions of section 21 of the Heredi'ary 
Villag» Offices Act, Madras ct III of 1895, 
to entertain such a suit. The lower Courts 
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overruled this plea вв to jurisdiction, but on 
the merits di«missed the plaintiff'a suit. 

I shall frst deal with the ‘question of 
jurisdiction. Seotion 21 of Madras Ав IIT 
of 1895 provides: “No Civil Court shall have 
authority to take into consideration or decide 
any claim to susoeed to any ot the offices 
specified in sestion 3 or any question as to 
the rate or amount of the emoluments of 
any such office or, except аз provided in 
proviso (1/2) to sub-seetion (1) of seotion 13, 
any claim to recover the emoluments of 
any such offiae." So faras the suit relates 
to the recovery of emoluments, it is primz 
facie barred by section 21, unless the olaim 
to those emoluments is excepted by proviso 
(it) to sub-section (1) of section 18, But 
the proviso saves the jurisdiction of the 
Civil Court only as regards recovery of land 
forming the emoluments of the offios, and 
there is no prayer in the plaint for the 
recovery of any land as emoluments, 
So far, therefore, as the claim tu emolu- 
ments is concerned, I think the Civil Court 
has got по jarisdistion, and the lower Courts 
ought ta have dismissed the suit so far as it 
relates to the claim for emoluments. 


Then coming to the suit so far as it 
relates to the two deolarations (amalgamated 
into one in the plaint), namaly, to the 
declaration (1) that the appointment by the 
Board of Revenue of tae 3rd defendant 
is illegal, and to the jeolaration (2) that 
the plaintiff 1з the legally entitled headman 
of the new village, I think sectiou 21 does 
поё apply to the claim for these-two declara- 
tioas.. Ib has been held in Mavoulu Seetharam 
Naidu v. Doddi Rami Naidu (А) that section 
21 should be read along with section 13 
and that a suitin the Civil Court is barred 
only where the relief slaimed is such that 
the plaintiff could maintain a suit therefor 
before the Collector under section 18. Under 
section 13 a suit before the Collector aan 
be brought only on the ground that the 
plaintiff is entitled to the villaga offi»» 0a 
gertain speciliad grounds. Ta elaim in tha 
present suit is not covered by those grounds 
and, therefore, the plaintiff is not entitled 
to bring any sait for these declaratory 
reliefs before the Oollestor, and hence sestion 


(1) 5 Ind. Cas, 137; 33 M. 208; 7 M. L. Т, 181; 20 
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21 does not bar the maintainability of the 
present suit in the Civil Court. On an- 
other narrower ground also, reotion 21 does 
not apply to the present suit, because 
section 21 prohibits .the Civil Court from 
inking into consideration or deciding any 
claim to succeed to particular offices (which 
include the office now in diepute), bnt not 
any claim ѓо be appointed in the first instance to 
any of those offices. 1, therefore, agree with the 
lower Courts on the question of jurisdiction 
so far as the declaratory reliefs are son- 
cerned, 

Coming to the merits, the newly created 
office of headman in the new revenue village 
falls, in my opinicn, under both section 9 
and seetion 15 of the Proprietary Estates 
Village Services Act, Madras Act {I of 1894, 
I think that tbe two sections should be 
read together, where a question as regards 
the appointment to a new све created by 
the amalgamation or division of old villages 
has to be considered. The provisions of the 
two sections are not inconsistent with one 
another. Of curse, sections 10 and 11 
also should be read along with sections 9 
and lö, so far as they can be made appli- 
cable to the new cflives jn a village newly 
created under section 15. Reading the seo. 
tions thus together, it is clear thatthe power 
of meking an appointment to the newly 
created beadman's office (whiah is the office 
now in question) vests in the first іпвіапве in 
the proprietrix, namely, the lat defendant 
in. this care. She appointed the ?rd defend. 
ant and reported her action to the Revenue 
Officer in charge of the Division in accordance 
with the last sentence of section 15, clause 
(1) of Aot 11 of 1594, The 3rd defendant, 
so appointed, was not disqualified under 
any of the five heads (a) to (в) of sub-section 
(1) of section 10. Hence, the Divisional 
Officer had no right to take any action 
under section 11 of the Act. The only 
other provision empowering the Revenue 
Offiser in charge of the Division to interfere 
with an appointment made by the proprietrix 
is found in clause (3) of section 15, That 
с]апве seys: "1f the proprietor fails to submit 
tbe  repcrt referred to in sub sections 
(i) and (2) within six weeks of the 
creation of the new offices, eto.," the powers 
vested in the proprietor by sub-sections! ard 
2 may be exercised by the Revenne Officer 
of the Division, In this case, the pro. 
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prietrix did noć fail to submit the report 
and the Divisional Officer had, therefore, 
no right to exercise the powers of tha pro- 
prietrix himself. Мо doubt, no special 
provision seams to have been made in the 
Act fora case in which the proprietrix in 
her report of appointment selects a person 
outside the families of the last holders of 
the oficas which have bean abolished, she 
being under ап obligation by section 15, 
clause (1), to select only such a person. It 
is argued that if a liberal construction is 
given to the language of clause (3) of 
section 15, that is, if the clause "If the 
proprietor fails to submit the report refer- 
red to in sub-sections (1) and (2), ato.,” be 
held to include a case where the report 
under sub-section (1) makesan appointment 
of a person which the proprietrix із pro- 


hibited from making, the Divisional Offiser: 


obtains jurisdiction to exersise the powers 
of the proprietrix. I do not think that the 
language of clause (3) is capable of such 
extension, though I must admit that I have 
come to this conclusion after much hesita- 
tion. Assuming, however, that slause (3) 
‘of section 15 did empower the Divisional 
Offiser fo exercise the powers of the pro- 
prietrix, if her appointment was nob made 
from among the families of the last holders 
of the abolished offices, clause (3) of section 


15 vests such powers in the Divisional 
Officer alone, not in any higher 
authority. No appeal is provided for in 
the Act to the Oollestor or from the 


Collector to the Board of Revenue in 
respect of orders passed by the Divisional 
Officer when exercising the proprietrix’s 
powers so vested in him. I am, therefore, 
of opinion that so far as the orders of 
tha Collector and the Board of Ravenna are 
concerned, they were passed wholly withaut 
jurisdiction. 

Then we have to consider the question 
whether the proprietrix in selecting the 3rd 
defendant selested a person who was not 
among the families of the last holdera of 
the abolished offices, and whether conse- 
quently the Divisional Offiser had a right to 
aot under clause (3) of section 15, assuming 
that clause applies. Both the lower Courts 
have come to the conclusion that the 3rd 
defendant did hold the office of Nattamaigar 
(headman) in one of the old villages which 
have now ceased to exist. It is well known 


that the ofice of headman, though in the 
olden days held by ons person, had. 
been in several cases in more recent times 
held by more than ong person, usually two, 
of whom one өхөгвіввз some only of the 
Beveral responsible duties which belong to. 
the undivided headman’s office and the. 
other the other remaining duties. The- 
Police and Magisterial functions were usually- 
exercised by one, and the revenue duties 
and the exercise of authority over the 
Talayari, Mirganti and the other village. 
servants, so far as their duties were con-- 
nested with the collection of revenue, were. 
exercised by the other.. In such a case, both 
the officials can be called “headmen.” 
Though in the popular view, that one of 
the two headmen who exercised Розв and 
Magisterial functions might be considered ag 
the more important officer, it cannot be said 
that the other headmandid not also hold 
the office of headman, I, therefore, think that 
the 3rd defendant's appointment by the 
proprietrix as headman is not illegal by 
reason of the fact that he had not usually 
exercised Police and Magisterial funotiona 
which had been exercised usually by the 
other headman, and I would, therefore, on 
this ground also uphold the dismissal of. 
the plaintiff's suit by the lower Courts. 

The second appeal is, therefore, dismissed 
with costs— two sets, 


Navisr, J.—It would, in my- opinion, be 
sufficient for the disposal of this case to 
hold that there isa finding offact аз to 
the position occupied by the 3rd defendant 
in the village which we are not competent 
to interfere with, and that, therefore, the 
appointment of the 3rd defendant by the _ 
village proprietrix is in accordance with 
law, and the suit necessarily fails, But 
Several other questions have been raised as 
to the powers of the Courts and of: ihe 


.Revenue Officers, and have been dealt with 


by my learned brother and { wish, therefore, 
to make a few observations on some of them. 


The first point raised is whether the suit 
is not cognizable by the Civil Court. It is 
suggested that the suit is not sognizable, 
because section 21 of Act ПІ of 1895 saya: 
“No Civil Court shall have authority to 
take into consideration or decide any claim 
to sucaeed toany of the offices specified in 


section 3 or any question asto the rate or :. 
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amount of the emoluments of any such offios, 
or, except as provided in proviso (ii) to sub. 
section 1 of sestion 13, any claim to recover 
the ‘emoluments of any such office.” Now, 
with regard totheclaim here, it does not appear 
to me to be a claim to succeed to any of 
the offices speo'fied in section 3, because 
the word “succession” is used in Act III of 
1895 with reference to hereditary rights 
and no such right can be claimed. Section 
11, clause (2), sdys as follows: “Thesuczession 
shall devolve in accordance with the law 
or custom applicable to the offica in question 
at the date on which this Act comes into 
force,” and the next clause says: "Where 
the next heir is not qualified under sub- 
section (1), the proprietor -shall appoint 


the parson next in order of succession 
wha is so qualified, eio." and olause 4 
says: When the person who would 


‘otherwise ba entitled to sucseed to an 
office ia a minor, ets.” Section 12 says: 
"Ihe висвәззіоп to village offices forming 
elass (4) in section 3 shall devolve in 
accordance with the law or custom, eto." 
"This appointment was made under section 
‘15 of Aet II of 1894, which provides that 
where there has been a re-grouping of 
.villages, all the village offices shall cease 
to exist and new cflices which shall be 
“hereditary shall be created for the new 
village, and in shoosing persons to All such 
offices the.. proprietor should select the per- 
sons whom he may consider - the best 
“qualified. from among the families of the 
last holders of the offices which have been 
abolished. Therefore, no person can claim 
to be appointed under this section by 
virtue of a right of succession, So far 


as to the first part of section 21 of Act ' 


.III of 1895. The next is, no Civil Court 
shall have authority to take into considera- 
tion or decide any claim to recover the 
emoluments of such office, such office being 
“an оез specified in section 3. The offices 
specified in section З are, among others, 
hereditary village offices to which the 
“ Madras Proprietary Hstates Village Services 
‘Act is extended, and other hereditary 
“village ‘offices in proprietary estates, except 
` oertain offices, Now it has been held by 
` this Court in the case of Mavoulu  Seetharam 
' Naidu v. Doddi Rami Naidu (1) that 
‘although there may be suits to recover 
© emolunients which come within the langu- 


‘should properly be 


age of section 21 when read broadly, 
those suits, unless they are such as could 
be filed in a Revenue Court under section 
13, are not excluded under section Zl. 
The suit in 33 Mad. 208 (1) was one to 
recover emoluments in the following circum- 
stanses: “The plaintiff’s case was that he 
was the Village Munsif of Balagudaba; 
that in the year Vilambi he leased to the 
defendant the suit lands which formed 
pars of his Village Munsif’s Akaram, for 
a cist of Rs. 40 and got a kadapa executed 
in his favour; that after the expiration 
of the lease the defendant held possession 
of the land; that the plaintiff having 
made a demand on the defendant to pay 
the cist and to deliver possession of the 
land, the latter refused to do so.” So it was a 
claim to recover the emoluments of the о ае 
from a ‘person who was holding them over 
after the expiry of the lease. Whether 
it would be nesessary to go to section 
13 to decide that such olaim was not 
covered by section 21, I am not quite 
clear. At present 1 am inclined to think 
that apart from section 13, section 21 
could not have been held to cover the 
ease, and I do not think it necessary 
in this case to decide whether the view taken 
by the Bench in that case that no claim 
which is not covered by  seotion 13 is 
covered by section 21 is correst or not. 
The language of the earlier part of the 
section is. certainly very wide; itis, "to 
take into consideration or decide any 
claim to-succeed to any of the offices, 
eta,” and it may be that there are cases 
which are not covered by section 13 which 
taken under section 
21, and I am not satisfied yet that this 
suit is not within the mischief of section 
91. The fact that otherwise there would 
be no Court to try such a suit does not 
weigh with me as much as it did with 
the learned Judges who decided that case; 
because I am satisfied that there is no 
right of suit, This is a suit to recover 
emoluments and the office by a person 
who cannct found any claim onany right 
under the Statute or by any appointment 
under the Statute. It may be that if he had 
been appointed by the Zemindar and the 
appointment had been cancelled by the 
Revenue Court, he would have been 
entitled to bring afsuit to recover the 
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But he was not appointed by the 
Zemindar and, therefere, he cannot base 
any claim on appointment. What he ceeks 
to do is to have it declared that he is 
a person eligible under the Act and, there- 
fore, that the appointment of another per- 
son who is not eligible under the Act is bad. 
In my opinion no such suit will lie. The fact 
that he is eligible does not entitle him. 
Section 15 of Act II of 1594 is specific 
on the point. 16 says, "In choosing persons 
to fill such new offices, the proprietor shall 
selaat the persons whom he may consider 
the best qualified from among the families 
of the last holders of the officas which 
have been abolished.” This obviously may 
give a very wide sphere of selection, bacause 
two or more villages may be amalgamated 
and one can well imagine a case where 
four villages were amalgamated in each 
of which there was a headman with a 
certain number of members of his family. 
There might be 50 or 60 persons eligible 
for the appointment, and it is undoubted- 
ly at the discretion of the proprietor 
which of these 50 or 60 men to appoint. 
It is not a вазе of a person having a 
right to eucceed, as being next in order 
of succession, provided that he has the 
necessary qualifications The plaintiff in this 
case has no right whatsoever to be appoint- 
ed, and as he has not been appointed 
his position is no higher than that of any 
member of the publie. I am clearly of 
opinion thatit із not open to a man who has 
no right and claim in himself, and does not 
bring the suitas a member of the public 
affected by the appointmevt, to ask for 
a declaration that the person appointed 
is not a person qualified to hold the 
office. I am, therefore, of opinion that 
the suit fails on that ground, аз well 
as on the ground that the person ap- 
pointed is one whom the village proprietor 
sould appoint. : 
Iagree with my learned brother in the 
views he has expressed as to the powers 
of the Revenue Officer, and am satisfied 
that the Board of Revenue had no jurisdiction 
to set aside the order of the Collector on 
appeal any more than the Collestor or Divi- 
sional Officer had any power to make the 
appointment. That is a matter, however 
which does not affect. the decision of this 
саве, and it is sufficient to say that the suit 
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has been properly dismissed for the reasons 
which I have just stated. ' 
M C.P, 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Огу, АРРЕз No, 255 or 1917. 
November 23, 1916. 
Present: —Mr. Daniels, A. J. C. 
JAGAN NATH SINGH —PratNTIFF — 
APPELLANT 


versus * 
MATA PRASAD AND OTHERS—DEFENDANTS— 
- RESPONDENTS, ' 

Pre-emption suit, dismissal of—Appeal—Title to 
pre-empt, loss of, during pendencu of appzal, effect of — 
Appeal, second —Ple2, new, involving questions of fact, 
whether can be raised. 

Where a decree for pre-emption has once been 
granted and the plaintiff by depositing the sale price 
as required by the decree has acquired a definite 
proprietary interest in the land, that interest 
cannot be affected by anything which happens 
subsequently, but a plaintiff who comes to a Court, 


_ Whether of first instance or of appeal, to ask it 


to deoree а right of pre-emption for the first time 
must, at the time when such decree is passed, be 
possessed of an interest which can form the basis of 
a decree in his favour рр, 191, col, 1.] 

A new plea involving the determination of ques- 
tions of fact cannot be raised in second appeal. 
Lp. 192, col. t.] 

Appeal from the decree of the Sub. 
ordinate Judge, Fyzabad, dated the 27th 
March 1917, confirming that of the Munsif, 
Fyzabad, dated the 18th August 1916, 

The Hon'ble Syed Wazir Hasan, for the 
Appellant. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Respondents. 


JUDGMENT.—This is a second appeal 


in а preemption suit. The suit was 
dismissed by the Cour: below. After the 
date of the lower Corrt's decree but 


before the hearing of the appeal in this 
Cours, the plaintiff-appellant has lost by 
partition his entire interest in the Mahal 
in whieh the property is situated. On this 
ground в preliminary objestion is taken 
as to the maintainability of the appeal. Thig 
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objection must prevail The law on the 
subjesé established by the decisions of this 
Court I take to ba this. Where a decrea 
for pre-emption has once been granted, 
and the plaintiff by depositing the sale- 
prise аз required by the decree has 
acquired a définite proprietary interest in 
the land, that interest cannot be affeoted 
by anything whish happens subsequently; 
but a plaintiff who comes to a Corrt, whe- 
ther of firab Instance or of appeal, to ask 
it to decree a right of pre-emption for the 
firat time must, at the time when such 
decree is passed, bə possessed of an interest 
which ean form the basis of a decree in 
his favour. The leading case on the 
subject is the Bench oase of Ram Sahay 
у. Jagdamba Singh (1). fn that case the 
Bench say:— 

“The plaintiff pre-emptor is bound to 
show a valid title not only on the date 
of the suit but also on the date on which 
a decree is passed in his favour. When 
such a decree is passed and payment is 
made in  pursuance of it, the right to 
pre-emption fruotifies into a title to the 
property forming the subject of the claim, 
fhongh that titl may be subject to the 
result of any appeal which may be filed 
in the case by the unsuacessful party." 


There are similar observations in the case 


of Kehri Singh v. Musammat Deo Kunwar 


(2), where:the Court said:— 

"If he loses that тїшМ#..................... 
at any time after the institution of the 
suit and before a deoeree for pre emption 
can be passed in his favour, he is put out 
of Court and no relief вап be granted to 
him, But where he obtains я decree, 
anything whioh may. subsequently happen 
cannot affect the title which he may acquire 
under the decree by complying with its 
terms, unless what happens has the effect 
of invalidating the antesedent title which be 
held.” 

In the first sentenae of this extract the 
words “can be passed” taken alone might 
be read as implying that the reference is 
to the date on which the deoree was ог 
might have been passed in the plaintiff's 
favour, but the reference in the next sen- 
tence fo the title which he may acquire 


(1) 37 Ind. Cas, 168; 19 O. O. 158; 3 О. L. J. 688, 
(2) 46 Ind. Cas. 339; 5 О. L. J. 215, 
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unler ths deeree by complying with ita 
terms shows that the ratio decidendi is 
the same as in Ram Sahay v. Jagdamba Singh 
(1). 

Tt із objested that ib is illogical and 
unreasonable to hold that if the first Court 
has given a deoree in favour of plaintiff, 
subsequeut loss of right by the latter should 
not affect the case, but that 16 should do 
so if the first Court has, perhaps erroneous- 
ly, dismissed the suit. The objection 
is nob without force, bub the reason for 
the distinotion was pointed out in the 
two Banch cases referred to above. So 
long as no decree has been granted the 
right of pre-emption is merely an inchoate 
right; by compliance with the decree it 
ripens into a right of ownership. To 
deprive a man of a validly acquired title 
to specifica property is one thing; to refuse 
to confer ou himaright of ownership to 
which at the tims of the decision of the 
Suit he has по olaim is quite another. The 
anomaly to whish the appellant pointa 
is at least no greater than the anomaly of 
passing a decree for pre-emption on the 
basis of an interest whioh at the time of 
the deores no longer exists and in fayour 
of а plaintiff who has become я бога] 
stranger to the Mahal in whioh the pro- 
perty sold is situated. I am not here 
concerned with the case of a defendant 
who has subsequently acquired an interest 
which, if it had existed at the time of 
the sale, would have been & good defence 
to the claim and I need not consider 
whether the same oonsiderations apply in 
that case. It has been held by a Judge 
of this Court in Sila Bakhsh Singh 
v. Jagdat (3) that they do not. What І 
am here concerned with is the oase of 
a plaintiff who asks for a pre-emption 
decree which both the Courts below have 
refused him, while obliged to adiit that 
he bas no interest in the Mahal and is 
at least as much stranger to the property 
as the original vendee. To admit such 
a olaim would be to introduce a stranger 
into the proprietary body under cover of a 
law the whole object of which is to prevent 
Buch introduction. 

As the case has been fully argued, I 
may add that I shonld not have been 


(3) 41 Ind. Cas. 909; 4 О. L. J. 488; 20 О, C. 196. 


e 
192 
JAGANNATH 0, GANGA DUTT DUBE. 


prepared to interfere on the merits. The 
property sold consists of a 6 pie share in two 
villages, Patupur and Rahet. The plaintiff 
elaimed as one of the heirs of Saltanat 
Singh who acquired by gift a 2-pie share in 
the same рт? in each villaga. The plaintiff's 
right depends on the property having been 
joint family property; otherwise the heir 
and present owner is Saltanat  Singh's 
widow. The lower Courts have arrived at 
a finding of fact on' this point which is 
‘adverse to the plaintiff. 16 was asserted 
in the Courts below that the gift to Salta- 
nat Singh was a gift to members of 
the joint family of which he was a member 
but it has bean found, and is not now 
disputed, that the gift -was to Saltanat 
Singh alone. It is, however, contended 
that it was afterwards treated as joint 
fami:} property and that the appellant, 
who is the brother of Saltanat Singh, 
has succeeded by right of survivorship. 
Mutation of the diffierent proparties racord. 
ed in the name of Saltanat Singh was 
made after his death, in some oases in 
the name of the widow, in some gases 
in the name of the brothers and in some 
cases partly of one and partly of the other, 
The Courts on а consideration of the 
evidence have come to the conclusion that 
the property remained separate property 
and was inherited by Saltanat Singh’s 
widow, and there is no ground of law 
on which this decision can be snacessfully 
assailed. í : 

The only other plea taken is that 
admitting that Saltanat Singh’s widow 
originally succeeded to the property, she 
has resigned her rights in favour of the 
reversioners including the plaintiff, and 
certain statements made by her are relied on 
to this effect. It is, however, pointed out 
that no plea to this effeot was taken in 
either of the Courts below and I am not 
prepared to admit in second appeal a new 
plea which would involve the determination 
of questions of fact. 

The appeal, therefore, fails both on the 
preliminary objection and on the merits 
and it is accordingly dismissed with costs, 
| Appeal dismissed. 
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ALLAHABAD HIGH COURT. | 
First APPEAL FROM ORDER No, 159 or 1918. 
March 3, 1919. 

Present: —Sir Henry Richards, Kr., Chief І 
Justica, and Justice Sir P, C. Banerji, Kr. . 
Panda JAGANNATH —Apruic INT 
— APPELLANT "8 
versus 


: GANGA DUTT DUBE—Oprostre Party— 


RESPONDENT, 

Provincial Insolvency Act (TII of 1907), ss. 15, 16, 
43—Petition for adjudicution, dismissal of —Petitioner 
guilty of misappropriation — Procedure, 

If there is any just reason for thinking that 
а petitioner for adjudication in insolvency has 
committed an offence punishable under the Insol. 
yenoy Act, the proper course for the Court to adopt 
is, nob to dismiss the petition, bub to proceed 
under section 48 of the Act after first making a 
declaration of insolvency and framing a charge 
in analogy to the provisions of the Code of Oriminal 
Procedure, Гр. 198, col. 1.) 

The mere fact that the Court suspects a peti. 
tioner for adjudication to have been guilty of 
criminal misappropriation is not a ground for dis. 
missing the petition. [p. 193, col. 1.] 

First appeal from an.order of the District 
Judge, Benares, dated the 28th Juua 1918. 

‘Mr. В. K. Malaviya, for the Appellant. 

Mr. Gokal Prasad, for the R»sponient. 


JUDGME NT.——This "appeal arises out of 
insolvenoy prossedings. Panda Jagauhath, 
the appellant here, presented a petition to 
be declared an insolvent. He had been 
arrested in execution of a decree obtained 
by Ganga Dutt Dabe. It is quite olear 
that on ths admitted facts Panda Jagan- 
nath was entitled to have an order declar. 
ing him an insolvent. It appears that a 
civil suit had been brought against Panda 
Jagannath by Ganga Dutt Dube, in whioh 
it was alleged by the latter that Panda 
Jagannath had misappropriated, certain 
diamonds which had been delivered to 
him for sale on commission. The first 
Court had dismissed the suit. On appeal, 
however, the decree of the Court of first 
instance was set aside and a decree for 
Rs. £00 and odd was made against Panda 
Jagannath. The learned District Judge, 
in dismissing the petition of Jagannath 
to be declared an insolvent, seems to have 
considered that the decree against him at 
the instance of Ganga Dutt Dube must ba 


‘taken as an adjudication that the diamonds 


had been criminally misappropriated by 
Panda Jagannath, particularly having regard 
to the fact that Panda Jagannath did not 


Vot] - 
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file a second appeal. This, we think, was 


quite wrong. Very little weight can be 


attached to the fast that no second appeal 
was filed, because in all probability the 
appeal would at once have failed upon the 
ground that it was a finding of fa:t 
behind which the High Court cannot go 
in second appeal. Inany event if there 


was any just reason for thinking that. 


Panda Jagannath had committed: an offence 
punishable under the Insolvency Act, the 
proper course for the Court would have 
been to have proceeded under section 43, 
after having first made a ‘declaration of 
insolvency and after also having framed 
a charge in analogy to the provisions of 
the Code of Oriminal Procedure [see 
Chhatrapat Singh Dugar v. Kharag Singh 
Lachmiram (1) and also Tirloki Nath v. 
Badri Das (2)]. We think that the order 
dismissing the application of Panda Jagan- 
nath was wrong. We allow the appeal, 
set aside the order of the Court below 
and adjudicate Panda Jagannath an insolvent, 
The case will now bs sent back to the 
Court below to proceed with the insolyensy 
matter іп due course of law. The appellant 
will have his costs in this Court, inolud. 
ing fees on the higher soale, 
Appeal allowed. - 
(1) 39 Ind. Cas. 788; 15А. L. J. 87; 20 M.L. T. 
86; (1917) M. W. N. 100; 32 M. L. J. 1; 19 Bom. L. 
R. 174; 25 C. L. J. 215; 21 C. W. N. 497;.10 Bur. L. T. 
26; 44 О. 535; 44 I. A. 11 (P. С.) X 
(2) 23 Ind. Cas, 4; 36 A. 250; 12 A, І, J. 355, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Сүтү, Reviston No. 152 ок 1918, 
Dacembar 19, 1918. 
Present :—Mr. Stuart, J. C. 
JHURI SINGH —PrirsTIFF —APPLIQANT 
versus 
DWARKA SINGH.—DszrRNDANT—ÜOPPOSITE 


Parry. 

Civil Procedure Code (Act V of 1923), Sch. IT, para. 
21—U. P. Land Revenue Act (IIL of 1901), ss. 41, 233 
(к) —Partition—Boundaries, demarcation of, dispute as 

` to—Rzvenz2 Court, proceedings in, nature of —Arbi- 
tration, reference to, validity of —Jurisdiction of Civil 
Court to file award, 
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Ones a partition is over, itis open to the parties 
to make such modifications as they may wish with 
ragard to the shares allotted to them, provided 
thsy do not thereby alter their obligations in the 
matter of payment of land revanue and cesses, [pe 
194, col. 1.] 

Proceedings under section 41 of the U. P. Land 
Revenue Act are not judicial proceedings, [p. 194, 
col. 2. 

ice during the pendency of proceedings be. 
fore the Revenue Court for demarcation of bound. 
aries under section 41,U. P. Land Revenue Act, 
the parties referred the matter in dispute to arbi- 
tration out of Court and the arbitrators made their 
award: 

Held, that the Civil Court had jurisdiction to 
accept the award and pass a decree on it, [p. 194, 
col. 1.] 


Revision against the order of the District 
Judge, Fyzabad, dated the 26th August 1918, 


setting aside that of the Subordinate 
Judge, Sultanpur, dated the 22nd April 
1912. 


Babu Rudra Dutt Sinha, for the Appli- 
cant. 
Mr. A. P. Sen, for the Opposite Party. 


JUDGMENT.—The parties to thisappli- 
cation were parties to a partition conduct- 
ed under the provisions of Local Aot III 
of 1901 by the Revenue Authorities, The 
partition proceedings came to an end in 
1909 or thereabouts. After the partition 
was over, disputes arose between the parties 
because if was alleged by Jhuri Singh 
plaintiff that under a misapprehension he 
had received in one particular plot an area 
considerably less than what was due to 
him. He made some attempts to re-adjust 
the boundaries and there was a free fight, 
after which he took criminal proceedings 
against the defendant Dwarka Singh, 
While these proseedings were continuing, 
the parties agreed among themselves that 
it would be better to refer the matter in 
dispute to the arbitration of certain men 
of the neighbourhood, and they did so. 
I should have said before that, previous to 
the time when the references to arbitra- 
tion was made, an application had 
been put in under section 41, Local Act 
III of 1901, to the Ravenne Authorities for 
the demarcation of boundaries. After the 
reference was made to arbitration the 
proceedings to have the boundaries demareat- 
ed were dropped. The arbitrators made 
an award. Jhuri Singh filed this award 
in the Court of the Subordinate Judge of 
Saltanpur with a request that a deoree 
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provisions. Dwarka Singh took every pos- 
sible objection that he could take to the 
filing of the award. The learned Sub- 
ordinate Judge nevertheless accepted the 
award and passed a deeree on it. On 
appeal to the learned District Judge of 
Fyzabad the order of the learned Sub- 
ordinate Judge was set aside on the ground 
that the Civil Courts had no jurisdiction. 
The present application is filed by Jhuri 
Singh. 

The ease has been well argued on both 
sides and the matter has been presented to 
me from practically every possible aspect. 
The question is—can such an application 
as this to file an award in these circum- 
stances be considered bad, (a) because it 
is considered to be a suit or other 
proceeding in a Civil Court with respect 
to the partition or unión of mahals, or (b) 
because the arbitration proceedings were 
entered into ata time when there was an 
application before the Revenue Authorities 
for the demarcation of- boundaries P 

It has been strongly argued by the 
learned Counsel for the respondent that, 
if parties are permitted to settle between 
themselves by arbitration matters that are 
being disposed of by partition proceedings, 


the proceedings of .Reyenue Courts with 
regard to partition can be modified and 
altered at the will of the parties, This 


would be a very strong argument if the 
partition proceedings were still going on. 
But once a partition is over, it is surely 
open to the parties tomake such modifica- 
tions as they may wish with regard to the 
shares allotted to them, provided that they 
do not thereby evade their obligations in 
the matter of payment of land revence 
and cesses. I cannot see myself how in 
this particular case it can be said that 
there is any suit or other proceeding in 
a Civil Court with respect to the parti- 
iion or union of mahals. I should prefer 
to call the matter a dispute as to boundaries, 
and there is nothing in the Land Revenue 
Act to prevent the parties referring to 
arbitration a dispute as to boundaries and 
asking Civil Courts to take an award and 
make a decree upon it. 

With regard to the second point it is 
perfectly true that if, while judicial proceed- 
ngs were being taken between the parties, 
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they without the sanction of the Court 


referred the matter to arbitration, the 
reference would be of no value. But 
proceedings under section 4l, .Loca] Act 


III of 1901, are not judicial proceedings. 
For the above reasons I think that the 
learned Subordinate Judge was right upon 
this point. 

I, therefore, set aside the order ‘of the 
learned District Judge and send the case 
back to him for decision of the remaining 
points in the appeal. Costs will follow the 
result, | 

Appeal allowed, 


SIND JUDICIAL COMMISSLONER’S 
COURT. 
Ситт, Revision Appiication No, 74 
or 1917. 
August 28, 1918. 
Present: —Mr. Pratt, J. C., and Mr. 
Fawcett A. J. С. 
Menag: LOUIS DREYFUS & Co.— 
APPLICANTS 
versus 
Mssens. CHIMANDAS VISHINDAS & Co, 
-—OPPONENTS. 

` Beidence Act (I of 1872), s. 16—Notice—Letter post. 
ей to correct address—Preswmption—Endorsement of 
refusal on letter, effect of. 

A notice was sent by the plaintiff firm to the 
defendant firm by registered letter which was 
posted to the correct address of the latter, but was 
returned, with the word “refused” endorsed npon it 
by the Post Office: 

Held, (1) that under section 16 of the Evidence 
Act the presumption was that the letter had roach- 
ed the kothi of the defendant firm; [p. 195, col, 


Ll... 

(2) that the endorsement on the letter gave 
rise to the presumption that the letter was pre- 
sented at the kothi of the defendant firm and 
was refused by a member or agent of the firm, 
so that the defendant firm was affected . with 
sr of the contents of the letter. [p. 195, cols. 
1&2, 

Application for revision against the order 
of Mr. Crouch, Additional Judicial Commis- 
sioner, Sind. 

Mr. F. J. De Verteuil, for the Applicants. 

JUDGMENT.—This is an application for 
revision against an order made by the 
learned Additional Judicial Commissioner 


Vol. In 


DURGA 0, FAKIRAY, 


refusing to fle an award on the application 


of arbitrators. We construe this order as 
an order refusing to. allow the award to 
stand fled or setting aside the award 
under section lí of the Indian Arbitration 
Act. 

The ground on which the award was 
objested to, was thatone ofthe parties, Messrs. 
Louis Dreyfus & Oo., had nominated 
an arbitrator for the other party without 
complying with the terms of the arbitration 
clause. Such an appointment is not to be 
made except after seven days from the 
date of request to the other party. The 
auestion is whether Messrs. Louis Dreyfus 
& Co. had made such a request. The evidence 
of the request that was given before the 
Judge was a registered letter which had 
been posted to the correct addressof the 
other party, but was returned with the 
word “refused”, endorsed upon it by the 
Post Office. The Judge did not consider 
whether the posting of the letter and the 
endorsement on the cover were presumptive 
evidence of the request. It must be conceded, 
we think, that if the letter reached the Kothi 
of the other party and was refused by them, 
they must be affected with the knowledge 
of the letter which they refused to read. 
‘The question then is, didthe letter reach 
the Kothi of the party and was it refused 
by a partner or agent? The presumption 
under section 16 of the Evidence Act in 
favour of the existence of the common 
course of business is that the letter reached 
the Kothi; and if it reached the Kothi, 
“what effect should be given to the word 
‘refused’ onthe cover? In the case of 
Jogendro Ohunder Ghose v. Dwarkanath 
Karmokar (1) an endorsement by а postal 
-authority of refusal by the defendant to 
receive the document was held to be 
evidence that the defendant had refused 
the document. In Baluram Ramkissen v. 
Bar Pannabat (2) it was said that the 
effect to ba given to the word ‘refused’ 
on the cover was a matter for the Court 
to decide, having regard to the circumstances 
of the case. In that particular саве it 
was held that the word ‘refused’ waa 
evidence that sufficient service had been 
effected of the summons which was enclosed 
in the.letter. In the present case also, 

(1) 15 О. 681 7 Ind, Deo. (м. s.) 1038. 

(2) 11 Ind. Cas, 851; 35 B. 213; 18 Bom, 1,; В. 828. 
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we think, the presumption is that the letter 
presented at the Kothi was refused by а 
member or agent of the firm. The letter and 
the endorsement, therefore, were sufficient 
evidence of the request and it was for the 
other party to call evidence to rebut the 
presumption if they could. 

Whether or not a request was made 
is no doubt purely a question of fact, but 
the lower Court has not considered the 
question of faot whether the letter reached 
the Kothi, nor has it considered the presump- 
tion arising from the posting of the letter. 
It appears to have proceeded solely on the 
assertion of the Pleader that the other 
party was absent. This assertion was not 
evidence on which the Court could ast, 
and in acting upon it the Court committed 
an irregularity of procedure which justifies 
our interference in revision. 
^ We, accordingly, reverse the order of the 
lower Court and direct that objections be 
re-heard in the light of this judgment 
after giving both the parties an opportunity 
of calling additional evidencs. Costs to bs 
costs in the cause, 

Order reversed; 
Oase remanded, 


OUDH JUDICIAL COMMISSIONER’S 
COURT, i 


Seconp Civtr, Appear No. 21 of 1918. 
November 19, 1918, : 
Present :—Mr. Kanhaiya Lal, A. J. C. 
DURGA-—DEFENDANT— APPELLANT 
versus 
FAKIRAYC——PrLAINTIFF—HRzESPONDENT, 

Appeal, second—Finding based on consideration of 
evidence, whether can be disturbed, 

A finding based on a consideration of the evi. 
dence, and not on any presumption in favour of 
one party or the other, ought not to be disturbed 
in second appeal. [ p. 196, col. 1.] 

Appeal from the decree of the District 
Judge, Lucknow, dated the 26th November 
1917, upholding that of the Munsif, Lucknow 
(North), dated the 21st June 1917. 

Mr. Alt Ausat, for the Appellant. 

Mr. Abdul Rauf, for the Respondent. 
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` JUDGMENT.— The question for determin- 
ation in this case is whether certain pro- 
perties acquired in the name of the defendant- 
appellant were joint properties of the parties 
or self-aequired properties of the defendant. 
The Courts below found that the parties 
had separated about two years before the 
institution of the suit and that the pro- 
perties were joint properties of the parties, 
having been acquired by them while living 
jointly. That finding is based on a considera- 
tion of the evidence and not on any presump- 
tion in favour of one party or the other. 
There is no reason to disturb it in second 
appeal. The plaintiff was a minor at the 
time of the aforesaid acquisitions and the 
. mere fact that the name of the defendant, 
who -was the manager of the family, 
figures in the documents, evidencing those 
transactions excepting one, in which the 
name of the plaintiff also figures with him, 
has no great significance. 

There are two mortgage-deeds, described 
as items Nos. 1 and 2 in the list appended 
to the plaint, in regard to which the plaintiff 
in whose name they stand states that they 
are also joint property. The decree passed 
by the Court below does not seem to indi- 
cate clearly whether the defendant is to 
have any share in them, The defendant 
was willing to allow the plaintiff to have 
-sole control over them and asserted that 
those standing in his own name belonged 
to him. Тһе plaintiff has, however, besn 
willing throughout to give the defendant 
his share in items Nos. 1 and 2 and it might 
obviate further difficulties, if the decree 
which the plaintiff has been granted is 
made subject to his giving the defendant 
his half share in those two items. 

The appeal is, therefore, dismissed except 
in so far that the decree passed by the 
Court below will be subject to the plaintiff 
giving the defendant a half share in items 
Nos. 1 and 2 mentioned in the list atiached 
to the plaint. The parties will bear their 
own costs of this appeal. 

f Appeal partially dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civin Appa No, 273 or 1918. 
November 29, 1918. 
Present:—Sir Henry Drake-Brockman, 

: Кт., J. C. no 
PURSHOTTAM AND ANOTHER— DEFENDANTS 

—-APPELLANTS Н 
versus - 
DULI CHAND ano anoTHER—PLAINTIFFS— 
RESPONDENTS, 

О. P. Tenancy Act (XI of (898), s. 44—Occupancy 
right, acquisition of—Possession, continuance of—Pre- 
sumption. S 

There is no presumption according to which a 
person in possession in one year should be presumed 
to have been in possession in any earlier. year. 
Possession once proved to exist is presumed to conti- 
nue until the contrary is shown, but this merely 
means that the presumption is in favour of its 
continuance after any date on which possession is 
shown to have beenin existence. The presumption 
is notretrospective, [р. 196, col, 2; p. 197, col. 1.1 

Appeal from the decree passed by the 
District Judge, Saugor, dated the 20th 
January 1918, in Civil Appeal No. 1 of 1918, 

Mr. Atmaram Bhagwant, for the Appel. 
lants. ; 

JUDGMENT, —In this case the holders 
of a malik makbuza plot sued to ejeot 
the defendants on the ground that they were 
sub-tenants who had refused to quit after 
proper notice. The possession of the 
defendants was said to have commenced 
about 25 years back. The defence set up 
was that the defendants had been in conti- 
nuous possession from the year 1868 and 
were, therefore, occupancy tenants. 

The Courts below placed the onus on the 
defendants and found that they had not been 
in possession for the period of 12 years or 
more before the lst January 1884, which is 
required by law to make them occupancy 
tenants. The claim was, therefore, decreed. 

In this Court it is urged that the plaint- 
їв having admitted that possession began 
about the year 1892, they should have 
been required to show that the defendants’ 
possession did not begin as far back as 1872. 
Sahasram v. Sheonath (1) is cited in support 
of this proposition, That case is in no way 
in point. Nor am I aware of any presump- 
tion according to which a person in possea- 
sion in one year should be presumed to have 
been in possession in any earlier year, 
Possession once proved to exist is presumed 

(1) 81 Ind, Cas, 803; LUN. L. R. 124. 
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to continue until the aontrary is shown, 
but this merely means that the presumption 
is in favour of this continuance after any 
date on which possession is shown to have 
been in existence. The presumption ia not 
retrospective. In the present case it appears 
from the defendants’ own application (Ex- 
` hibit P 4) to the Settlement Officer on the 
28rd November 1911 that their possession 
began in Sambat 1935 (2.е,) 1878.79 A. D. 
The burden of proof is correctly laid 
and it is clear that the defendants failed 
to make ont their case. The apreal is 
dismissed without notice to the respond- 
ents. 
Appeal. dismissed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Бесохо Отт Appeats Nos. 308 ann 309 
or 1915. 
December 10, 1918, 
Present :—Mr, Stuart, J, C. 
Musammat INDAR KUAR-—DEFENDANT 
— APPELLANT 
versus 
CHHEDA SINGH AND ANOTHER—- 
PrAINMFE3— RESPONDENTS. 

Will, construction of— Testator, wishes of, to be re- 
garded—Court, duty oj — Gift over, whether valid. 

In construing. the terms of a Will the Court 
should scrupulously regard the wishes of the 
testator. [p. 199, col. 1.7 

Where a Hindu by his Will devised his property 
absolutely in favour of his widow and further 
provided that whatever property remained undis. 
posed of after the death of the widow should go 
to his daughter as full proprietor: 

Held, thatthe gift over in favour of the daughter 
wasa valid disposition, and that, therefore, the 
daughter was the full proprietor of the property that 
remained undisposed of by the widow.[p. 200, col. 1.] 

Sures Chandra Palit v. Lalit Mohan Dutta Chau- 
dhuri, 81 Ind. Cas. 405; 22 C. L, J. 816; 20 С. W.N, 
463, dissented from, 


Appeal from the decree of the Addi- 
tional District Judge, Lucknow, dated the 
2nd July 19:8, confirming that of the 
Additional Subordinate Judga, Lusknow, 
dated the 20th December 1917. 

The Hon'ble Syed Wazir Hasan, for the 
Appellant. 

Mr. Mumtaz Husain and Babu Daya Kishen 
Seth, for the Respondents, 
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JUDGMENT, 

S.A. No. 308 of 1918.—Umrao Singh 
deceased made on lst February 1904 а Will, 
by which he devised certain property in the 
following manner:—He commenced by stating 
that dering his lifetime he should remain pro- 
Frietor of the said property. He continued 
that ifascn was subsequently born to him, 
that son should succeed to his property on 
his death. He went on that if no son was 
born to him, the property should go to his 
wife Mithana as complete proprietor with 
power of transfer by mortgage, sale or gift 
and that her position in respect of the property 


“should be the sameas his. He concluded that 


whatever property remained undisposed of 
after the death of Mithana should go to his 
daughter Indar Kuar by devise as full pro- 
prietor. 

The Will has been held by the Courts 
below to have baen exesuted regularly by 
Umrao Singh and never to have been 
revoked. That conclusion is not contested and 
cannot be contested now. No son was born 
to Umrao Singh. On the death of Umrao 
Singh his second wife Phulbasa claimed 
half the property. There was a contest 
between Musammat Mithana and her whether 
the Will was valid or not, The dispute was 
settled by Musammat Mithana and Musam. 
mat Phulbasa each taking a half share in 
the property. Musammat Mithana died in 
November 1912 without apparently having 
alienated any portion of the property, On 
her death the daughter Indar Кпаг claimed 
the entire property under the Will. Phul- 
basa contested the validity of the Will, 
Finally the matter was compromised. Phul. 
basa was permitted to retain her half share 
and Indar Kuar took the remaining half, 
In 1914 Phulbasa died and Indar Kuay 
obtained possession of the whole properly. 

Chheda Singh and Ganga Bakhsh Singh 
then claimed the property as reversioners 
of Umrao Singh. Indar Kuar has raised 
against them her rights under the Will. 
On the findings of the Courts below she 
bas no rights-by inheritance, as daughters 
are excluded in the family from succession. 
The Courts having found that the Will 
was executed by Umrao finzh and that 
it was not revoked, and Umrao Singh 
having the right under the Hindu Law 
to devise the property by Will, the sole 
point that remains for degision is, whether 
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Indar Kuar has obtained any rights under 
ihe Will and, if so, what is the nature 
of the rights. The learned Additional 
Subordinate Judge decided that the legal 
effest of the Will was to give successive 
life-estates to Mithana and Indar  Kuar. 
Both parties appealed against that decision, 
the reversioners asserting that the Will 
conferred an absolute estate on  Mithana 


and that the disposition in favour of Indar’ 


Kuar was void, and Indar Kuar asserting 
that she had obtained an absolute estate 
on the death of Mithana. The learned 
Additional District Judge desided in favour 
of the  reveraioners! contention. Indar 
Kuar appeals against that decision claiming 
an absolute estate in the property. 

The judgment of the learned Additional 
District Judge is careful and well-reasoned. 
While differing with his conclusions I am 
impressed with the manner in which he has 
arrived at his findings, These appeals have 
taken considerable time to argue, but there is 
only one point for decision, Thelearned Addi- 
tional District Judge has based his findings 
on & desision of а Beneh of the Calcutta 
High Court in Sures Ohandra Palit v. Lalit 
Mohan Dutta Ohaudhuri (1). The judgment 
in that case was delivered by Sir Asutosh 
Mookerjee. There can be no doubt as to 
the fact that if the conslusion in that 
judgment be accepted these appeals must 
fail. With great deference, however, to the 
learned Judges who decided that appeal 
I am unable to accept those conclusions. 
They say that there isa well-settled rule 
of English Law that & gift over, if a de- 
visee or legatee to whom an absolute interest 
is given does not dispose of his interest or 
dies intestate or dies before selling his іц. 
terest, is void both as regards realty and per- 
sonalty. Whatever may have been the previ- 
ous views оп the subject in English Law (it is 
to be noted that the contrary view is held 
in Scotch Law), the decision of the House 
of Lords in 1905 in the case of Comiskey 
v. Bowring. Hanbury (2), which is the last 
desision of the highest tribunal upon the 
subject, has laid down a somewhat different 
rule, This case was referred to in the 
Calcutta judgment, but, with due respect 


to the Judges who desided the Calcutta 
(D 31 Ind. Cas, 405; 22 C. L. J. 316; 20 C. W. N. 


463 
- (2) (1905) A. C. 84; 74 L, J, Oh. 263; 92 D.T, 241; 
G3 W. В. 402; 21 T. І. Б. 282, : 


INDIAN QASER. 


' [1919 


ease, does not appear to me to have been 
interpreted correstly. The decision requires 
careful examination. The Right Honourable 
Robert William Hanbury, M. P., made on 
31st October 1893 a Will in his own hand- 
writing. It sontained the following:—‘I 
give, bequeath and devise to my very dear 
wife Ellen Hanbury the whole of my real 
and personal estate and property absolutely 
in full confidence that ehe will make such 
use of it as I should have made myself, 
and that at ber death she will devise it 
to such one or more of my nieces a8 she may 
think ft; and in default of any disposition 
by her thereof by her Will or testament; 
I hereby direct that all my estate. and 
property acquired by her under this my 
Will shall at her death be equally divided 
among the surviving said nieces.’ 

The widow took out a summons against 
the other executor and the seven nieces 
to détermine the construction of the Will. 
The summons was heard by Kekewich, J., 
who took the view which in effeet was 
taken by the Caleutta High Court as to 
the law on the subject. He found that 
the widow. took the property absolutely 
for her own benefit and that no trust was 
created in favour of the nieces. In other 
words, he found, that there could be no 
gift over if a devisee to whom an absolute 
interest is given does not dispose of the 
bequest or dies intestate or dies before 
selling his interest. An appeal was filed 
by the nieces. This was heard by three 
Lord Justices. Vaughan Williams, L. J., 
and Stirling, L. J., agreed with Kekewich, 
J., Cozens.Hardy, Li. J., dissented. In the 
judgment of Oczens-Hardy, L. J., occur the 
following words:— 

"Upon the whole, I think the widow’s 
contention cannot prevail. Ido not doubt 
that she takes more than а life-interest, 
Should all the nieces predecease her, her 
absolute interest will remain. But the 
surviving nieces, if any, are sufficiently 
indicated as the persons to take after her 
death,” 

He regarded the Will as giving the 
widow more than a life-interest andon- 
sidered that there was the creation of a 
spesial power of appointment, and that if 
that special power of appointment was not 
exercised by the widow, all the property 
should be equally divided among the 019968, 
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He found that there was not an implied 
gift but an express gift and he found that 
the widow was not bound to make an 
appointment. These proceedings are reported 
as [n re Hanbury, Hanbury v. Fisher (8). So 
far the law is as stated in the Calcutta judg- 
ment, Cozens-Hardy, L. J., being overruled 
by Vaughan Williams and Stirling, L. JJ. 
The case was taken to the House of Lords. 
It was decided by the Lord Chancellor 
Halsbury, Lord Macnaghten, Lord Davey, 
Lord James, Lord Robertson and Lord 
Lindley. Their Lordships with the excep- 
tion of Lord Lindley found against Keke- 
wich, J., and the Court of Appeal. Their 
finding which is at page 92, Appeal Cases, 
1905 [Comiskey v. Bowring-Hanbury (2)] is 
given in the following declaration: — 

"Aecording to the true construction of 
the Will the testator’s real and personal 
estate was given to his wife absolutely, 
subject to an exesutory gift of the same 
at her death to such of the testator’s 
nieces as should survive her, to be equally 
divided among them if more than one, in 
case and so far as the wife should not 
dispose by Will of the said estate in favour 
of such surviving vieca or nieces, or any one 
‘or more of them.” 

The judgments of their Lordships must 
ре read. There were divergent views as 
to what was the exact nature of the 
‘interest which had passed to the widow. 
-All having discussed the point agreed, with 
the exception of Lord Lindley, that the 
widow had more than a life-estate. One 
of the underlying principles upon which 
this decision proceeded was that the wishes 
of the testator should ‘be scrupulously 
regarded. 16 was clearly his intention that 
his widow should not dispose of the pro- 
perty, and should either by Will devise it 
to one or more of his nieces or leave it, 
should she desire not to make a Will, to 
‘descend to them in equal shares. While, 
however, noting that it was the desire of 
the testator that the widow should not 
alienate the corpus of the property during 
her lifetime, there san be no doubt from 
the.words of the declaration that she had 
the power, should she so desire, to alienate 
the corpus and that the real and personal 
estate had been given to her absolutely. 


' (8) (1904) 1 Oh. D. 416; 73 L. J, Oh. 222; 52 W, R. 
662; 90 L, T. 66; 20 T. L. R, 209, 
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` I have derived some assistance as to the 
interpretation of this most important decision 
from the Laws of England, Volume XXVIII, 
1914 Edition, paragraph 1409, page 772, 
where this decision is summarised as follows:— 


“A restriction on the donee’s right of 
alienation of an interest in possession, abso- 
lute or otherwise, clearly given to him is void 
ав repugnant to the gift; and where he takes 
an absolute interest, a gift over on his failure 
to dispose of the property or of whatever part 
of the property he does not dispose of is 


void. Where, however,............... ... there 
is a gift over.............0n his failing 
to dispose of the property...............this 


restriction may form part of a context 
leading to the inference that he is to take 
not an absolute interest or interest in 
fee simple, but a life or other limited 
interest to which a right of disposition of 
the property is not incident, with or with- 
out a power of appointment or enjoyment in 
specie,” 


How does this decision affect the present 
case? It is to be noted, as the learned 
Additional District Judge clearly points 
out, that Musammat Mithana was given 
abaolute proprietary right in the property. 
The real and personal estate was given 
to Mrs. Hanbury absolutely. Musammat 
Mithana had power during! her lifetime 
to dispose of the property. Mrs. Hanbury 
had on my interpretation also power to 
dispose of the property. Musammat Mithana 
did not exercise that power. She died 
without making any alienation. I am not 
in a position to say what action Mrs, 
Hanbury took with regard to her property, 
But the facts are almost identically the 
same. As the House of Lords held the 
disposition in favour of the nieces to be 
a good disposition, I consider that on the 
authority of that judgment I have no 
course open to me except to find the 
disposition in favour of AMusammat Indar 
Kuar also a good disposition. In all such 
cases as this, there is a necessarylantagonism 
between the gift of an absolute estate and 
the gift over. It appears to me that the 
authority of the highest tribunal is now 
in favour in such siroumstances of giving 
effest to the gift over. Other cases have 
been quoted to me in the course of argu- 
ment, None of them appear to be in 
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Point. The only desision that is in point 
ig the decision of the House of Lords, and 
on the basis of that decision I am of 
Opinion that these appeals must succeed. 
I agree with the learned Additional Dis- 
trict Judge that the disposition in fayour 
of Musammat Indar  Kuar, which I hold 
to be a good disposition, confers on her 
absolute proprietary rights and that the 
learned Additional Subordinate Judge was 
in error in finding that she was only 
entitled to a life-interest, I find, therefore, 
that under the termsof the Will Musammaét 
Indar Kuar has full proprietary rights in the 
property in suit, 

I, therefore, allow both appeals and direct 
that the suit of Chheda Singh and Ganga 
Bakhsh Singh stand dismissed and that they 
pay their own costs and those of Musammat 
Indar Kuar in all Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Civiz APPEAL No, 209 or 1918, 
February 17, 1919. 

Present :—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique, 
DEOKINANDAN —PLAINTIFF— 
APPELLANT 
versus 


MAHTAB RAI— D£FENDANT— 


à RESPONDENT. 
i Pre-emption— Village divided into mahals —Yendor 
and,vendee in diferent mahals—Co-sharer of vendor, 
whether entitled to pre-empt. 

A village, which consisted of a single mahal 
in 1872, was partitioned into different mahals in 
1887. The wajzib-ul-arz of 1872 contained an ent: 
аз to а custom of pre-emption and in 1887 the differ- 
ent mahals adopted the old wajib-ul-arz, Plaintiff, 
who wasa co-sharer in the same mahal with the 
vendor, brought a suit for pre-emption against the 
defendant vendee who was а co-sharer in a different 
mahal in the village: 

Held, that the effect of the partition effected 
jn 1887 was that the proprietors in each of the 
new mahals ceased to have any community of interest 
with the proprietors of the other mahals, so that 
as against the plaintiff the defendant vendee was 
a complete stranger and the plaintiff was, therefore, 
entitled to a decree. [p. 200, col. 2.] р 

Second appeal against the deoree of the 
Subo:dinate Judge, Meerut, dated the 17th 
December 1917, 


Mr, S. P, Ghosh, for the Appellant. 
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Mr. Н. К. Mukerjee, for Mr. А. ‘Н. О, 
Hamilton, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. Both the Courts 
below dismissed the claim of the plaintiff, 
who has come here in second appeal. The 
plaintiff is a co-sharer in the same Mahal 
asthe vendor. The defendant vendee is a 
proprietor in another Mahal, in the village. 
It appears that іп the year 1572 the whole 
village constituted one Mahal, but in the 
year 1887 or thereabouts perfect partition 
took place when a number of new Mahals 
were formed and the defendant vendee 
is in one of these new Mahals, Both the 
Courts seem to have been of opinion that 
a custom of pre-emption prevailed, but they 
thought that because the vendee was a 
co-sharer in the village the pre-emptor had 
no better right than him and, therefore, his 
suit must fail. The evidence of the exist- 
ence of the custom was the wajib ul-arg 
of 1872. This document contains a clear 
record as to pre-emption. In 1887: after 
partition (according to the finding 
of the Court below) each of the 
new Mahals adopted the old Mahal. It 
seems to us, once we assume that the custom 
existed, the plaintiff hada right of pre- 
emption, and that as against him ihe 
defendant vendee was a complete stranger, 
The custom of 1872 was a custom between 
co-sharers, Every proprietor in tbe village 
then was а co-sharer with the other.. The 
change brought about in the year 1&87 
was that the proprietors in each of the 
new Makals ceased to have any community 
of interest with the proprietors of the 
other Mahals. In short, the proprietors of 
the different Mahals ceased to be co-sharers 
with each other. The facts and oiroum- 
stances connected with the case cf 
Ganga Singh v. Chedi Lal (1) are very 
similar to the present case. It appears . that 
the Court of first instance found the 
amount of consideration provad. We, there- 
fore, allow the appeal, set aside the deoree of 
both the Courts below, and in lien thereof 
decree the plaintiff's olaim for pre-emption 
of the property conditional upon his paying 
the sum of Rs. 259 within three months 


from this date. If he fails to pay the 
money within the time allowed, the suit 
will stand dismissed with costs in all 


(1) 12 Ind, Cas. 93; 33 A. 003; 8 A. L. J. 996. 
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Courts. If the money is duly paid in the 
plaintiff will have his costs in all Courts. 
` Costs in this Court will inolude fees on the 
higher scale, 

Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT 


Civit Reviston No. 118 or 1918, 
December 12, 1918. 
Present:—Mr, Stuart, J. C. 
JOKHAN SINGH AND ANOTHER— PLAINTIFEFA 

— APPLICANTS 
versus 
DEBI SINGH AND ormERS—DEFENDANTS— 
Opposite PARTY, 

Civil Procedure Code ( сі V of 1503), О. XXXIV, 
r, 8—Mortgage — Redemption, decree  for—Deposit, 
failure to make, by date fivel—Postponement of 
time for payment—Mortgagee not prejudiced—Good 
cause, 

The fact that the mortgagee loses nothing by 
a late deposit of money by the mortgagor is a 
good cause for postponement of the day fixed for 
payment under Order XXXIV, rule 8, Civil 
Procedure Code. 

Revision against the decree of the Sub. 
ordinate Judge, Sultanpur, dated the 31st 
May 1918, upholding that of the Munsif, 
Sultanpur, dated the 14th March 1918. 

Babu Rajeshwari Prasad, for the Appli- 


canta. 

Mr. Haider Husain, for the Opposite 
Party. 

JUDGMENT.—The following are the 


facts of the case. The applicants cought 
to redeem a mortgage. The matter was 
settled by а compromise on which а 
desres was based, the terms of whioh 
were that, if the applicants paid Rs, 1,220 
into Court on ог before the 24th June 
1916, they would be permitted to redeem 
the mortgage and obtain possession of the 
property in the month of Jeth, and that 
if they did not pay the money before the 
24th June 1916, the mortgaged property 


was to be sold and Rs. 1,200 were to be. 


paid out of the sale-proceeds to the mort- 
gagees. What then was the mortgagees’ 
remedy Р They would haye got Rs, 1,290, 
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They were either to get it from the morte 
gazors or from the sale-proceeds. The appli- 
cants did not pay the money in. The mort- 
gagees’ remedy was under Order XXXIV, 
rule 8 (4). They should haye applied to 
the Court to sell the property and when 
the property had been sold they would 
have received Rs, 1,200 out of the pro- 
ceeds. They have not done that so far, 
-They have taken no action to have the 
property sold. The reason for their in- 
action is clear. They are in possession of the 
property. Therefore, it is not in their 
interest to get Rs. 1,200 to which they are 
entitled under the decree. It is in their 
interests to do nothing, since they have 
obtained possession of the whole of the 
property, The Court passing the decree 
palpably overlooked the possibility of the 
mortgagees being able by their own inaction 
to obtain more than what the decree 
allowed them. Now the applicants haye 
deposited it too late. That is clear, 
Their reasons for not depositing it before 
are not good reasons. That ig also clear, 
But the action of the Courts below in 
refusing to accept the money will hava 
the effect of giving the mortgagees a 
great deal more than what they are 
entitled to under the decres, for the 
mortgagees will probably refuse to do 
anything in the future as they have 
refused to do anything in the past. How 
are the mortgagees worse off, according 
to the terms of the desree, if they are 
‘paid Rs. 1,200 now? They are no worse 
off under the terms of the decree. They 
could only reseive Ra. 1,200. If they 
receive the money now they will get 
Rs. 1,200. They have lost nothing for 
they have been in possession of the pro- 
perty since the decree was passed, and in 
the cirsumstances there is every reason 
why the day fixed for payment should 
be postponed under the provisions of 
Order XXXIV, rule & Good cause ig 
required. But good cause ig present, 
The good cause is that the mortgagees 
lose nothing by the arrangement aacord. 
ing to the terms of the decree. 

I, therefore, direst that the deposit of 
Rs. 1,200 be paid to the mortgagees 
and that possession of the property be 
given to the applicants at the end of the 
present Rabi. As the applicants did not 
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put up their case properly in the Courts 
below, I direct that the costs of this 
application be borne by the parties. 


Revision accepted. 





PRIVY COUNCIL. 
APPEAL FROM Tag CaLcurra Hian Court. 
х December 8, 1918. : 
Present:—Lord Phillimore, Sir John Edge 
2 and Sir Lawrence Jenkins. 
Srimati RANI KUAR MANI SINGH 
MANDHATA— APPELLANT 
_ versus 
H, H. Тнк Hon’sts NAWAB BAHADUR or 
К MURSHIDABADC- —RESPONDENT. 
` Bengal Court of Wards Act (IX B. C. of 1879), s. 6— 
Disqualified proprietor, unable to sue— Limitation, ев. 
tension of —Limitation Act (IX of 1908), s. 6. 
- The Limitation Act recognizes and enumerates 
certain conditions as legal disabilities entitling 
fhe persons affected by them to an extended 
period of limitation, But this enumeration is ex- 
haustive. The fact that a proprietor has been 
declared disqualified to manage his own property 
under section 6 (a) of the Bengal Court of Wards 
Act and thereby debarred from suing is not one 
of the recognized disabilities, and does not, therefore, 
suspend or modify the ordinary law of limitation. 
Ep. 204, cols. 1 & 2.] 

Appeal from a deoree of the Oaloutta 
High Court (Fletcher and Teunon, JJ.), dated 
February 28, 1915, varying that of the 
Subordinate Judge, Midnapore, 

FACTS of the case аге sufficiently 
stated in their Lordships’ judgment. The 
sole question on this appeal was whether 
the lower Oourts were right in dismissing the 
plaintiff-appellant’s suit, so far as it related 
to Killa Nazegram, as barred by limitation. 
The High Court's judgment on this ques- 
tion was as follows :— 

- "The next argument із as to whether the 

guitis barred by limitation as regards the 
lands comprised in the Kobala of the 7th 
of June 1890. It is argued that as the 
plaintiff was a disqualified proprietor whose 
estate was under the charge of the Court 
of Wards, time did not run against her 
during the period the Court remained in 
charge. я 

“Onder the terms of the Indian Limita- 
tion Act, 1908, no other o&use of disquali- 
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fication than those mentioned in the -Act 
can be admitted to save limitation. The 
only disqualifications that sections 6, 8 and 
9 of the Act recognise are minority, in- 
sanity and idiocy. It is argued that not- 
withstanding this when the plaintiff was 
declared a disqualified proprietor and the 
Court of Wards Act (Act IX of 1879 B. 
C.) vested the right of possession of her 
property in the Court of Wards, the posses- 
sion of the defendant and his father could 
not become adverse as regards the plaint- ` 
iff until the Court of Wards released the 
property of the plaintiff on the Ist of August 
1911. . 

"This argument in substance rests upon 
the wording of section 35 of Act IX of 
1879. No doubt the words ‘directing that 
possession be taken of such person and 
property’ occur in that section, But the 
whole scheme of the Act, as is manifest 
from many sections, is the taking of the 
property of the disqualified proprietor 
under the charge of the Court of Wards. 
The position of the Oourt of Wards being 
that of a guardian of the disqualified pro- 
prietor, the possession of the guardian 
would be that of the ward and the plaints 
iff in that view was in possession when 
the Court sold the property in June 1890. 
Moreover, the Aot preserves the right of 
suit of the disqualified proprietor. No one 
except the disqualified proprietor can bring 
a suitin relation to property taken charge 
of by the Court of Wards. It is true that 
by Part VII of the Act restrictions bave 
been placed upon the right of the disquali- 
fied proprietor to sue. The fact, however, 
remains that no one except the plaintiff 
could have maintained a suit with reference 
to the property taken charge of by the Court 
of Wards, 

- “L think, therefore, that the learned 
Judge came fo a correct conclusion when 
he found that the plaintiff's suit as regards 
the properties comprised in the  Kobala 
of 7th of June 1890 was barred by limi- 
tation under Articles 91 and 142 of the 
Indian Limitation Act. I may mention 
in passing that the learned Vakil for the 
appellant informed us that he makes no 
ease to bring the plaintiff’s suit within 
section 18 of the Indian Limitation Act, 
the case of the plaintiff being that she 
knew of the fraud all along and applied 
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to the Court of Wards for release of her 
property in order to institute a suit." 


: On this appeal Messrs, De Gruyther, K. C., 


and Н. N. ‘Sen, for the Appellant, sub- 
mitted that plaintiff's claim was not barred 
by limitation. The widows were deslared dis- 
qualified proprietors under section 6 (a) 
of Act IX (В. С.) of 1879 by an order 
dated July 30,1886. The Court of Wards 
took possession on August 31, 1586. The 
ward then had no power to take possession 
or to maintain a suit against the Court 
of Wards itself.or its vendee. А suit on 
behalf of such a  ward-is incapable of 
being prosecuted without the sanction of 
the. Court of Wards, whose own acts would 
have been impeached: Kumar Biseswar Roy 
у. Shosht Shikareswar Roy (1). 


' Limitation does not run against a person: 


who cannot sue to recover possession. So 
far as plaintiff was concerned the dispos- 
session was not in 1890, but in 1886. The 
property was in eustodia legis. While 
plaintiff was not legally competent to 
recover possession of it, time did not begin 
to run against him. Contra non valentem 
agere nulla currit prescriptio: Tukaram v. 
Sujangir Guru (2). 

Messrs. Dunne, К, O. and Kenkworthy Brown, 
for the Respondent, submitted that there 
was no estate vested in the Court of Wards. 
Their possession was as agents for plaint- 
iff: they were in the same position as a 
Receiver. The Limitation Act provides 
dertain conditions for the extension of the 
period of limitation, but the condition 
suggested by appellant is not one of them. 

Mr. De Gruyther, №. O., replied, 

JUDGMENT. : 

.Sır Lawrence JENKINS—Raja Prithwi 
Nath Singh Mandhata died on the 4th October 
1882 without male issue and was succeeded by 
his two widows. At his death he was 
heavily indebted, and on the Ist March 
1886 the widows presented a petition to 
‘the Commissioner of their division praying 
that he would recommend the Court of 
Wards to take charge of the estate. On 
‘the 30th July 1886 the Court of Wards 
under section 27 of the Court of Wards 
Act, 1879, declared the widows to be 
disqualified proprietors under section 6 (a) 

(1) 17 I. A. 5; ie 688; 6 Sar. P. C. J. 601; 8 Ind, 
Deo. (м. з.) 1000 ( Р. С. 

(2) 8 В. 585; os Deo. (x. в.) 766. 


of the Ast, and by the same order denlared 
under section 35 that it had determined 
to take under its charge the property of. 
the widows and directed that possession 
be taken of the property on behalf of the 
Court. . 

On the 7th of June 1890, a part of the 
property called Killa Nazagram was sold 
to the defendant’s father and predecessor- 
in-title, and the transfer was executed by 
the Collector. The purchaser obtained 
possession admittedly not later than the 
30th April 1891. The defendant’s father 
subsequently obtained a transfer of two 
villages called Pirote and Sukdubi, and this 
was executed by the Collector on the lith of 
February 1901. 

On the Ist of August 1911, the Court 
of Wards withdrew from the charge of 
the property. On the 3186 May 1912, the 
surviving widow instituted this suit im- 
pugning the two sales and transfers and 
praying that she might be restored to 
possession. At the first hearing 16 issues 
were framed. 

The fight was whether the suit was 
barred by limitation. Оп the defendant's 
application under Order XIV, rule 2, of the 
Civil Procedure Code the Court tried this 
and two other issues first, and disposed 
of the suit as barred by limitation. On 
appeal the High Court set aside the decree 
of the first Court in so far as it related ` 
to the two villages Sukdubi and Pirote 
comprised in the Kobala of the llth 
February 1901, and ordered that the case 
be remanded to that Court to be dealt 
with according to the directions contained 
in the High Court’s judgment, but in 
other respects affirmed the decree then under 
appeal, 


From the High Court’s decree the present 
appeal has been preferred. Though the 
grounds of appeal attack the procedure 
adopted at the trial, the argument before 
this Board has been limited to the ques- 
tion whether the plaintiff's claim to the 
properties comprised in the transfer of the 
7th June 1890 is barred by limitation. 


The purehaser's possession began not 
later than the 30th of April 1891, so 
that at the date this suit was instituted 
the defendant and his father, from whom 
he derives his liablity to be sued, had 
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been in possession of the property on the 
strength of their title more than 21 years. 
It is, however, contended that (tima did 
not run against the plaintiff during the 
period that the Court of Wards was, as 
it has been termed, in possession, and to 
lend the greater forea to this contention 
it is argued that a disqualifiad proprietor 
has no right to sue so long as the pro- 
perty remains in charge of the Court of 
Wards. This curtailment of the rights of 
a disqualified proprietor depends on the 
provisions contained іп Part VIL of the 
Court of Wards Act. To meet this objec- 
tion the Subordinate Judge held that the 
plaintiff came within clause (e) of section 
6 of the Act, and so was unaffected by 
the restrictive provisions of Part VII. But 
this view cannot ba supported: clause (e) 
had not been enacted when the widows 
were declared disqualified to manage their 
own property, and this declaration was 
expressly based on clause (a) of the section. 
But while this ground of decision is mis- 
conceived, the plea of limitation has been 
rightly held a bar to the suit so far as 
it relates to the property comprised in the 
transfer of 7th June 1890. 

Before that transfer and until the pur- 
chaser acquired possession under it, the 
plaintiff and her oo-widow were in posses- 
sion of the property, and nonetheless 
because it was in the charge of the Court 
of Wards. This possession was discontinued, 
and the possession of the defendant's 
father began as а result of that transfer, 
and was continued without interruption 
for a period far in excess of the statutory 
limit of 12 years, first by the father and 
then by the defendant, his son, each 
claiming as of right and on his own 
behalf adversely to the plaintiff. These 
facts, standing alone, present a complete 
bar to the suit so far as 16 seeks the 
restoration of this part of the suit pro- 
perty; nor is the position altered because 
the plaintiff was a diequalified proprietor 
until the Ist August 1911. The Limita- 
tion Aot, itis true, recognizes and enume- 
yates certain conditions as legal disabilities 
entitling the persons affected by them to 
an extended period of limitation. But the 
plaintiffs disqualification under section 6 
(a) of the Court of Wards Act is not one 
of them, nor has any case been made 
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which eould suspend or modify the ordinary 
law of limitation as applicable to this oase. 
The objestion taken in argument has been 
dirested not to that part of the High 
Court decree which ordered а remand, but 
to so much of ib as affirmed the decree 
of the Subordinate Judge, and the discus- 
sion at the Bar has been confined to the 
plea of limitation. Their Lordships, there- 
fore, are not called on to consider any 
other question which may affect this litiga- 
tion, and they wish to guard themselves 
against being supposed to have decided either 
directly or inferentially anything beyond that 
particular plea. 

From the view they take of this plea 
it necessarily follows that this appeal fails, 
and they will, therefore, humbly advise His 
Majesty that it should be dismissed, and 


‘the appellant must pay the cost of this 


appeal, 
Appeal dismissed, 


Solisitors for the Appellant: Messrs, T. L, 
Wilson 5 Co. 

Solicitor for the Respondent: Mr. G. О, 
Farr. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revisiox Petition No. 271 or 1917-18. 
November 1, 1918. 
Present:—Sir Lovett, З. M. 
RAM ASRAY AND OTHERS—P LAINTIFFS— 
APPELLANTS 
tersus 
Raja MOHAMMAD ABUL HASAN 
KHAN AND ANOTHERS—DEFENDANTS— 


й RESPONDENTE, 

Oudh Rent Act (ХХІІ of 1886), s. 116, proviso— 
Appeal, second—Collector, original decree of. 

Under the proviso to section 116 of the Oudh 
Rent Act no second appeal lies from an original 


decree of a Collector. 
Ram Charan Lal v. Naznin Begam, $. D. No. 5 of 


1892, followed. 
Appeal from the decree of the Commis- 
sioner, l';zabad, dated the 12th March 1918. 
JUDGMENT.—A preliminary objestion 
is taken to this appeal. 16 is urged that 
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it is a second appeal from an original 
deoree of a Collector and that under the 
proviso to section 116 ofthe Oudh Rent Act 
the ,order passed on the first appeal pre- 
ferred from that order is final, I .am 
referre] to Ram Oharan Lal ү. Naznin 
Begam (1). It was there clearly held by 
Mr, J. R. Reid that “in the case of original 
decisions made by Collectors, only one 
appeal 
section 116, and that only on points of 
law, usage or procedure, namely, to the 
Commissioner's Court, no second appeal 
even being allowable to the Board of 
Revenues.” There can be по doubt that 
Mr. Reid is right. Section 116 remains 
as it wasin his day though section 584 of 
the Code of Civil Procedure has become seo- 
tion 100. The preliminary objection to this 
appeal must be accepted. The Commissioner's 
order is final, | 

The appeal is dismissed with costs and 
Pleader’s fees, 


Appeal dismissed, 
(1) 8. D. No. б of 1892, 


MADRAS HIGH COURT. 
FULL BENCH. 
Бесохр Civin, Arrear No. 581 or 1917. 
February 13, 1919. 

Present: —Sir John Wallis, Ke., Chief 
Justice, Mr. Justice Oldfield and Mr. Justica 
Seshagiri Aiyar. 
MUTHUVELU MUDALIAR —PLAINTIFF — 
APPELLANT 
versus 


VYTHILINGA MUDALIAR-—DEFENDARTS 
Nos. 1, 2 AND SUPPLEMENTAL DEFENDANT No. 4 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s.^ 58— Sale 
and agreement to reconvey, execution of, on even date, 
effect of —Same transaction—Mortgage by conditional 
sale—Tests—Intention of parties, 

Where in ‘one and the same transaction land is 
sold absolutely but with a right of re-purchase 
to be exercised before a certain date, the trans- 
action doss not necessarily become, by virtue of 
section 58 of the Transfer of Property Act, a mort- 
gage by conditional sale, without reference to the 
intention of the parties. [р. 211, col, 1.] 

Palaniappa v. Subbaraya Gounden, 22 Ind. Cas. 4; 
11. W. 80; 14 M, L.T. 579; (1914) M. W. N. 222 
overruled, 


is allowed under the: proviso to. 


Per Wallis, C. J—There is nothing in the defini. 
tion contained in section 68 (c) of the Transfer of 
Property Act which favours the view that, where- 
ever в sale-deed and an agreement to reconvey 
form one transaction, it must necessarily be a 
mortgage and поё а sale. [р. 212, col.1.] 

Per Seshagiri Aiyar, J—To determine whether a 
particular transaction is a sale or a mortgago, the 
intention of the parties and the surrounding cir 
cumstances are the proper guides, and not the fact 
that the documents were of the same date or 
were expressed in any particular form. Tho 
Court cannot lay down any inflexible rule from 
the bare fact that the documents were of even 
date or were interdependent upon a single settle. 
ment. [p. 21}, col. 2; p. 212, col. J.] 

The words "the mortgagor ostensibly selling the 
mortgaged property” in section 58 (c) of the 
Transfer of Property Act imply that there must, 
in reality, be a mortgage and that the sale must 
be merely a cloak, [p.212, col. 1.] 

A party, who wishes а document to be under- 
stood as being different from what the words 
suggest, should show that the form in which the 
lenguago is clothed does not express the real in- 
tention of the parties and that, in substance, the 
parties intended that there should be a trans. 
action different from what the language imports, 
In other words, there must be evidence to show 
that the parties intended a mortgage, although 
they used expressions which prima fucie connote a 


sale. үр. 212, cols, 1 & 2.] ў 
Second appsal against the decree of 
the Court of the Additional Temporary 


Subordinate Judge, Tanjore, in Appeal Suit 
No. 45 of 1917, preferred against the decree 


‘of the Court of the District Munsif, Tiruvalur, 


in Original Suit No. 256 of 1915. 

This second appeal coming оп for 
hearing on the 15th and 16th August 
1918, .upon perusing the grounds of appeal, 
the judgments and decrees of the lower 
Appellate Oouri and the Court of first 
instance and the material papers in the 
suit and upon hearing the arguments of 
Mr. S. Muthiah Mudaliar, for the Appel. 
lant, and of Mr. 4. Krishnaswami diyar for 
Mr. В. Sitarama Rau, for the Respondents, 
and the case having stood over for sonsidera- 
tion till the 30th August 1918, the Court 
(Sadasiva Aiyar and Napier, JJ.) made the 
following 
ORDER OF REFERENCE TO A FULL 

BENCH. 

Sapastva Aryan, J.— The transaction in 
question in this case was effected after the 
Transfer of Property Act came into force 
and the two documents making пр the 
transaction not only came into existence on 
the sama day but each refers to the other. 
There вап ba no question therefora in this 
саве that they form the same and a single 
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transaction. [See Palaniappan v. Subbaraya 
Gounden (1) and Second Appeal No. 540 of 
1916 where I have tried to collect the Indian 
cases bearing on the question, under what 


circumstances two documents formed a single 


transaction and when they must be deemed to 
indicate two separate transactions]. In this 
oase, therefore, we have not got the difficulties 
which arise from 
two documents being different or (b) from 
the second document reciting that out of 
' pure grace and favour, eto., {see Jhanda 
Singh v. Wahid-ud-din (2}] the transferee of 
the first document agrees to reconvey, or (c) 
from the document or documents being 
dated before Thumbusawmi Moodelly v. 
Hossain Rowthen (8) or Pattabhiramier v. 
Vencatarow Naicken (4) or before the 
Transfer of Property Act came into force, 
In Palaniappan v. Subdbaraya Gounden (1), 
where. the execution of the two documents 
was divided by an interval of two days 
(the registration having been, however, on 
the same day) and where the second deed 
styled itself expressly as the counterpart 
of the first deed, 1 held that the two 
documents constituted a single transaction 
of mortgage by conditional sale. In Jhanda 
Singh v. Wahid-ud-din (5), Richards, J., says 
at pages 599 and 600*: "It seems to me 
that if we held that at the time of 
the execution of the first deed the parties 
intended that the second deed also should 
be executed, we ought to hold that the 
two deeds constituted a mortgage by con- 
ditional sale and that the plaintiff has а 
right to redeem. On the other hand, if, 
at the time of the execution of the sale- 
deed, there was no intention of executing 
the second deed, the defendants are entitled 
to have the latter construed strictly and 
quite independent of the provisions ofthe 
Transfer of Property Act and the law of 


mortgages.” (In that ease the documents 

(1) 22 Ind, Cas. 4; 1 1. W. 80; 14 M.L. T. 579; 
(1914) M. W. N. 222. 

(2) 36 Ind. Сав. 38; 38 А. 570; 31 M. І. J. 750; 21 
С. W. N. 66; 22 M. L. T. 529; 14 A. L. J. 1189; (1916) 
2 M. W, М. 570; 19 Bom. L. R. l: 481. A. 284,5 L. W. 
189; 28 C. L. J. 624; 10 Bur, L. T. 137 (P. 0.). 

1; 2 I. A. 241 (P. 0.5 3 Bar. P. C.J. 581; 
3 Suth. P. C. J. 198; 1 Ind. Dec. (u.s) 1. 

(4) 18 M. I. А. 560; 7 B. L. R. P. C. 136; 15 W. R. 

P. C. 35; 2 Suth. P. C. J. 410; 2 бат. Р. C. J. 628; 20 E. 


R. 660. 
(5) 9 Ind. Cas, 1013; 33 A. 585; 8 A. L. J. 389. 
*Pages of 88 A.—Ed. 





(a) the dates of the 


were of the years 1852 and 1853 respestively.) | 
“There can, їп my opinion, be no doubt: 
that if the two deeds were of even: 
date, an almost irresistible presumption - 
would arise in favour of the transaction :' 
being в mortgage.” In that case, no doubt 
on the particular facts (including the faot- 
that the documents were separated by 
the interval of a year from each other) it was 
held that they did not constitute в single. 
transaction of mortgage by conditional sale. 

As regards the contention that there- 
must be the previous existence of the. 
relation of creditor and debtor in order: 
to constitute a transaction whish is an- 
ostensible sale (with a covenant for repur- 
chase or covenant of rescission of the 
sale on repayment of a certain amount) - 
a mortgage by conditional sale, I see no 
suffisient reason to change’ the view ex- 
pressed in Palaniappan v. Subbaraya Gounden. 
(1) that such considerations cannot be. 
imported into India where we have got the 
plain words of section 58 ofthe Transfer of 
Property Act to guide us as to what the 
nature of a transaction is which should be 
regarded as a mortgage by conditional sale. 

Coming to section 58 of the Transfer 
of Property Act itself, 1 need nob say 
that T have given respectful and anxious 
consideration to the views of my learned 
brother [as reported in the case of Maruthat 
Goundan v. Dasappa Goundan (6) as also 
in the judgment to be just now pronounced 
by him] as to the intention of the Legisla- 
ture in using the words ‘mortgagor,’ 
‘mortgage money’ and ‘mortgagee’ in the 
definition of mortgage by conditional sale 
in clause (c) of section 58 of the Trans- 
fer of Property Act. I regret that I am 
still of opinion that the Legislature used 
those short words merely to avoid involved 
phraseology. No doubt, it would have been 
meticulously accurate if the language of 
the clause were as follows: "Where the 
trausferor in a transfer transaction ostensibly 
sells the property, the subject of transfer; 
on condition that on default of payment 
of the consideration money for the transfer 
on a certain date, the sale shall become 
absolute, eto." A mortgage by conditional 
sale is ostensibly a sale. “Mortgages going 


under various names all over the country 
(6) 36 Ind. Cas. 893; 31 M, 1. J. 375; 5 L Wi 
141. 
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assume this form; in factit is exceedingly. 
doubtful if there are many, genuine cases 
of salés with conditions of repurchase at 
all” 
date or where there is onlya single docu. 
ment of sale and agreement to reconvey. 
The Legislature evidently knew this and, 
therefore, in the Transfer of Property Act, 
they introduced the provision that such 
transactions must be prima facte regarded 
às mortgages and "as more likely to effeotu- 
ate the intention of the parties than the 
rule to the contrary. In Madhavrao 
Keshavrao v. Sahebrao  Ganpatrao (7) 
the .facts.were exactly similar to those of the 
present case, there being a simultaneous 
execution of a sale-deed and anagreement 
fo reconvey. Beaman, J., says at page 123*: 
“I have no doubt but that the contem- 
poraneous documents of 1892 do constitute 
what 
баве by conditional sale. Neither have I the 
Teast doubt that that was the intention of the 
parties executing them. Such mortgages 
are legislatively recognized, and I have only 
to observe that in no true mortgage of this 
glass will any debt be apparent. It ів idle, 
therefore. to criticise mortgages by conditional 
sale by reference to the essential conditions 
of a mortgage in the English sense of that 
word. Itonly needs to peruse the judgments 
of the Courts relating to these mortgages to 
observe how necessary itis to bear this in 
mind when the question is whether upon an 
interpretation of documents alone, the result 
is а mortgage by conditional sale or 
an out-and-out sale.” I аш aware 
that in Narayan Ramkrishna v. Vig- 
neshwar (8) a document of conveyance 
containing an agreement to reconvey was 
construed differently by Batchelor and Shah, 
JJ., though Batchelor, J., was a party to the 
oase of Kasturchand Lakhmajt v. Jakhia 
Padia Patil (9) in which а sale-deed and a 
contemporaneous deed of agreement to 
reconvey were treated as a mortgage by 
conditional sale. Doubtless there were 
certain other circumstances relied on in 
Narayan Ramkrishna v. Vighneshwar (8) 


(7) 26 Ind. Cas, 751; 39 B. 119; 16 Bom. L. B. 769. 

(8) 34 Ind. Cas. 414 ; 40 B. 378; 18 Bom. L. R. 
250 

(9) 31 Ind, Cas. 388; 40 В, Tá; 17 Bom, L. R. 
928 


VÉ ‘Page of 39 B,— Ёа, 


where the documents are of the same. 


is known in this country as а mort ` 


but, in my opinion, whenever there 
із a single transaction (whether oon- 
tained in one or more documents) 


and where that transaction is an ostensible 
sale with a covenant to reconvey in case 
the consideration money for the transfer 
is repaid, it directly comes within the 
definition of mortgage by conditional sale 
in section 58 (c) of the Transfer of 
Property Act; and in such cases it is. 
wholly unnecessary and even irrelevant 
to consider other circumstances for arriv- 
ing at a decision on the legal nature 
of the transaction. [I might add that the 
case of Narayan Ramkrishna ү. Vigneshwar 
(8) does not -refer to the earlier decision in 
Madhavrao Keshavrao ү. Sahebrao Ganpatrao 
(7).] In Second Appeal No. 540 of 1916, 
Phillips, J., and myself had to decide the 
question arising on the following fasts: —Thore 
were two documents Exhibit A and Exhibit I 
of the same date (27th October 1883), 
one being a sale-deed and the other an 
agreement by the vendee that he would enjoy 
the lands for a fixed period of 10 years and 
that after that period the vendor could 
get bask the lands by repayment of the 
purchase-money before the commencement 
of the caltivation season in any year. We 
held that the two documents ought to be 
read together and that they were intended 
io be & mortgage by conditional sale. In 
that case the lower Courts had taken into 
consideration several fasts, which happened 
both at the time and after the execution 
of the documents, in arriving at the intention 
of the parties and decided as а question 
of ‘fact that the parties intended a mortgage 


by conditional sale. ^ Hence it was 
thought unnecessary to decide the neat 
and simple question whether solely on 


the definition of "mortgage by conditional 
sale” found in the Transfer of Property 
‘Act, the documents constituted in the eye of 
lawa mortgage transaction. I, therefore, 
said atthe end of my judgment in Second 
Appeal No. 540 of 1916: "Ido not wish to 
enter into the question whether particular 
forms of expression used in a document (or set 
of doenments to be read together) neces- 
‘sarily imply and have the legal effect of 
creating a mortgage by conditional sale 
‘or of only creating an absolute right in 
the transferee with an obligation on his 
part to reconvey. On that question again 
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there is a conflict of authority both in this 
Court and in the Bombay High Court 
and it is not absolutely necessary to decide 
that point for disposing of this second 
appeal; and then, I said that the ques- 
tion might have to be referred to a Full 
Bench when it directly arises. 

As regards the decision in Second Appeal 
No. 2180 of 1915 there were indications in the 
documents themselves in that case that 
the agreement tore-sell was merely an act 
of generosity on the  vendee's part 
and that the option to re-purchase was 
& personal favour granted to the vendor 
alone and was not intended to extend to 
strangers deriving title from him, 

In the result I agree in making the 
order of reference to a Full Bench as 
proposed by my learned brother. 

Napier, J.—This second appeal raises 
the question whether certain documents 
constitute a mortgage by conditional sale 
or a sale with a right of re-purchase. The 
sale-deed Exhibit B was executed on the 
4th October 1883. The consideration recited 
is Rs, 455, which is arrived at by taking 
the amounts due on three hypothecation 
bonds of earlier dates amounting to 
Rs. 510 and a small amount of Rs. 20 due 
on a Small Cause Court decree, making 
a total of Rs. 530. Of this amount 
Rs. 75 is to be received froma third party, 
leaving a balance of Rs. 455. The deed 
contains the usual words for an absolute 
sale, but it is to be subject to an agreement 
executed and given to the vendor on the 
same day. It continues: “After the Japse 
of the term of 3 years mentioned in the 
agreement in respect of the lands of this 
sale-deed, I shall get the mzras entered in 
your name.” Exhibit A, the agreement, is 
of the same date. It recites the purchase 
of the land and provides that “If you 
psy me in cash the sum of Rs. 455 in 
the Ani season of any year within the 
third year from this day, I shall receive 
and deliver possession of the said land to 
you on that date......,........Besides I shall 
execute and give you a release deed in 
respect of that land on the stamp you 
will give me. If you delay to pay money 
and receive the sale-deed and the release 
deed till after the date above mentioned 
this agreement shall stand cancelled.” 
It is contended before us that the sale 


ani the ra-parshass are obviously part of ` 
the sama transaction, and I agree that 
this is so. 

It is then  contended that where the 
transaction is all one, it amounts to a 
mortgage, whatever was the intention ‘of the 
parties ascertainable from evidence properly 
admissible. This is a proposition I am 
unable to accept. If the Transfer of 
Property Act makes such a dooument a 
mortgage, then certainly the intention of 
the parties is immaterial. I have discussed 
this point in the oase reported as- 
Мати ат Goundan у,  Dasappa Goundan 
(6) and have there expressed the view, 
which had Bakewell, J.’s conourrence, 
that the Legislature in section 58 of the 
Transer of Property Act did not intend 
to make transactions mortgages against 
the will of the parties, but only to provide 
that where the parties intended to make 
а mortgage the transaction was nonethe- 
less a mortgage because it was put in the 
form of an outright sale and an agree- 
ment for re-purchase. The opposite conten- 
tion would necessarily go as far as this, 
that even if the agreement recited a refusal 
to grant a further loan the transaction 
would still be a mortgage. As I ‘have 
pointed out, this view requires the sub- 
stitution of the words— ‘transferor’ for 
mortgagor’, ‘transferee’ for ‘mortgagee! 
and ‘consideration’ for ‘mortgage money’ 
in clause (c) of section 58. I am aware 
that my learned brother takes a diametrical- 
ly opposite view and that there is 
other authority to which he hag referred 
which supports his contention, but, with 
deference to his opinion, I do not think 
the language of the section supports this 
view. I quite agree that the Act in several 
places uses the word ‘vendor’ in relation 
to contracts prior to sale. But I do not 
think that this affeots the question." To 
my mind the word ‘mortgagor’ means a 
person intending to oreate a mortgage 
by the trausasotion just as ‘vendor’ sometimes 
means а person whe has made а contract 
intended to be followed by a sale. I 
know of no provision in the Code under 
which a person is called ‘vendor’ who 
did not intend eventually to make a sale. 
If the objest of the Legislature had been 
to’ make such a drastic alteration in the 
existing law as to make documents inter- 


Vol, Lj) 


INDIAN CASES. 


209 


MUIHUVELU. MUDALIAR t£, VYTHILINGA MUDALIAR, 


parties operate both against their form 
and against the intention of the parties 
8) that all such transactions become mort- 
gages, it seems to me that it could hava 
found words more ap for the purpose than 
those which we hava hera, And further, 
I oan gee no reason why we should 
attribute to the Legislature an intention to 
do something with regard to conditional 
mortgages which it is not doing to other 
form3 of mortgages, namely, to create a 
mortgage against the will of the parties. 
Section 58 begins by defining a mortgage 
and says that (in the circumstances set 
out) the transferor is called a mortgagor 
and the transferee а mortgagee and the 
money of which payment is secured the 
mortgage money. It then proseeds to 
enumerate four forms which a mortgage 
can take, namely, simple mortgage, mort- 
gage by conditional sale, usufruotuary 
mortgage ard English mortgage ; and 
I do not think that it intended to do 
anything more than enumerate. This is 
my view on the language of the section, 
bat if it is permissible to go to the law 
prior to thc Act, as I must assume that 
1% is in view of the fact that Courts have 
differed on the construstion of the Act, 
thera вап be little doubt what the law 
was. In a recent case decided by the 
Privy Council reported as Jhanda Singh v. 
Wahiduddin (2), where thesaleand agreement 
to re-purchrse were prior to the Trans- 


fer of Property Act, their Lordships 
expressly state that it was not disputed 
that the test in such cases was the 
intention of the parties tə the instru- 


ments. Bat that intention must be gathered 
from the language of the documents them- 
selves viewed in the light of the surround- 
ing circumstances, Their Lordships refer 
with approval to the juigment of Lord 
Cranworth in Alderson v. White (10) which is 
as follows:— That prima facie an absolute 
eonveyanoa, containing nothing to show that 
the relation of debtor and creditor is to exist 
between the parties Позз nob cease to ba an 
actual сопуәуапвә and become a morigaga, 
merely besausa the vendor stipulates that he 
shall have aright toa re-purchase.”’ In the 
Manchester Sheffizld and [incolnshirs, Railway 


(10) (1853) 2 рә Q. & T. 97: 4 Jur, (x. в.) 125; 6 
W.R, 242; 44 HB. 024; 119 ROR, 88, 


14 & 


Company v. North Central Waggon Company 
(11) Lord Maenaghten says on page 562: 
‘In all these cases the question is what 
was the real intention of the parties’, and 
quotes with approval the decision in Alderson 
v. White (10). For the present I do not 
thirk it necessary to decide what the 
intention of the parties was, as I think 
we should get а ruling from the Full Bench 
on the broad question sn which my learned 
brother and I differ. I wculd, therefore, 
refer to & Full Benoh the question whether, 
where in one and {Һе same transaction land 
is sold absolutely but with a right of 
re-purchase to be exercised before a certain 
date, tbe transaction necessarily besomes 
by virtue of section 58 of the Transfer of 
Property Act a mortgage by conditional sale, 
whatever the intention of the parties might 
have beer, 





This second appeal came on for hearing on 
the 2rd and 4th February 1919 before the 
Fall Bench. 

Mr. S. Muthiah Mudaliar, for the Appel. 
lant.— Once the transaction is found to be 
one, there is no option but to decide that the 
two documents constitute a mortgage by 
conditional sale. Sse Thumbuswame Moodelly 
v. Hossain Rowthen (3). 

(Wats, О, J.—Suppose the parties ex. 
pressly say inthe docsments that 16 is not 
intended to effect a mortgage? ] 

The real and only test is the oneness 
or otherwise of the transaction. 

ГОггт1в1р, J.— Tbe question referred is 
not definite. I do not understand what 
the learned Judges mean by the words 
‘the same transaction.’ ] 

The words meanthe same agreement or 
contrast, ?, e., that the negotiations were soma 
mon to both doruments. It may be that they 
are both executed on ihe samo day as in the 
present case or on different days. Or the sale 
and theagreementtore convey шву be executed 
in one document. Still, there may be only спе 
transaction or there may be two transactions, 
The surrcunding circumstances will decide. 


[SesHAGIRI Aiyar, J.— Suppose provision 
was made in the documents for the trange 
fer of patía on the conveyance and on 
the re conveyance. 


(11) (1588) 13 A. C. 554; 58 L. J. Ch, 219; 59 L. Т 
780; 27 W. К, 505. 
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. Still, if there be 

action, it oan only be 
section 58 (c) of the Transfer of Pro- 
perty Act which says ‘ostensibly sells,’ 
implying an outright sale to all outward 
appearances. See Jhanda Singh v. Wahid- 
ud-din (2). If the second document were 
an afterthought it would be a different 
transaction. s 

The English Law test that there 
should be a debt is not applicable. The 
law is not changed by the Transfer of 
Property Act. See Balkishen Dass v. W.F. 
Legge (12): see also Pattabhiramier v. Ven- 
katarow Natken (А), Thambuswamt Moodelly 
v. Hossain Rowthen (3), Situl Purshad v. 
Luchmi Purshad (18) and Bhagwan Schai v. 
Bhagwin Din (14), where there were held to 
be two transactions. All these are decisions 
of the Privy Council. 


[Warns, С. J.—The Privy Council do 
not say that whether there is one trans- 
action or more is the. test, but that 
the documents ought to be construed ac- 
cording to their tenor, “What they pur 
port to be.” | 

The very words are used in Balkishen 
Das v. W. Е. Legge (12): see also 
Wajid Ali у.  Safqat Husain (15), 
Palaniappon v. Subbaraya Gounden (1), 
Madhavrao Keshavrao v. Shahebrao Ganpat- 
rao (7), Narayan Ramkrishna v. Vig. 
neshwar (€), Ramayya v. Krishnamma (16), 
Muthu. Karupa Fillat v. Maruda Challam 
Ohetti (17) and Kangaya Gurukal v. Kali 
Murthi Annavi (18). 

[Warns, О. J.—The intention of the 
parties is ‘the test according to the Privy 
Council. } 

The intention is to be looked to to find 
out whether there is one transaction or 
not. That is the ruling of the Privy 
Council in Jhanda Singh v. Wahiduddin (2): 


only оре trans- 
a mortgage. See 


(12) 22 А. 149; 4 C. W.N, 163; 271. А. 58; 2 
Bom. L, В. 528; 7 Sar. Р. C. J. 601; 9 Ind. Dec. (x. s.) 
1130. 

(13) 10 C. 30 (P. C.); 10 I. A. 129; 13 C. 1. В. 382; 
4 Sar. P. C. J. 470;7 Ind. Jur, 549; 5 Ind. Deo. (N. в.) 


1. 
2 (14) 12 A. 887 (P. С.); 17 I. A. 98; 6 Sar. P. C. J. 
557; 6 Ind. Dec. (x. 8.) 992. 
(15) 16 Ind. Cas. 219; 33 А. 122 at p. 121. 
(1%) 23 M. 114; 9 M. L. J. 861; 8 Ind. Dec. (х. s.) 
ay 
(18 


27 Ind, Cas. 486. 
21 М, 626 (Е, B.). 


see also Jones on Mortgages, Volume I, 
sections 242 and 245. 

[Warn C. J.—That is English Law 
said to have been wrongly applied in that 
ease. Here section 58 gives the definition, 
the skeleton of this class of mortgages. 
Whether a particular transaction falls 
within its scope is to be decided with 
reference to ralings of the Privy Council. ] 

Mr. A. Krishnaswami diyar, for Mr. B. 
Sttarama Бою, for the Respondents.— Even 
in England, the question is only one of 
construction of the instruments. 

OPINION. 

Waris, С. J.—It is, in my opinion, not 
open to usto answer the question referred to 
us in the affirmative consistently with the 
decisions of tbe Privy Council in Patabhiramier 
v. Venkatarcw Neicken (4), Thumbuswamt 
Mocdelly v. Hossain Routhen (3), Situl 
Purshad v. Luchmi Purshad (13), Bhogwan 
Sahai v. Bhagwan Din (14), Balkishen 
Das v. W. F. Legge (12) and Jhanda 
Singh v. Wahid-ud-din (2), All these decisions 
lay down that in cases in India not govern- 
ed by Bengal Regulation XVI of 1806 
instruments of this kind are to take «Весі 
according to their tenor, unless it appears 
from the terms of the instrument or the 
surrounding circumstances, excluding oral 
evidence of intention as inadmissible, 
that the intention was to effect a mort- 
gage, In Thumbuswamt Moodelly v. 
Hussain Routhen (3), the Privy Council 
refused to disturb a decision of this Court 
which tcok a different view, because 16 
considered tbat the parties migbt have 
been misled by a course of decisions in this 
Court which their Lordships held to he 
erroneous, but they also indicated with 
sufficient clearness that there was no room 
for any such misconseption in future. 

In Balkishen Duss v, W. F. Legge (12), 
there were held to be sufficient indications 
that the transaction was intended to be a 
mortgage, and this decision was explained 
as proceeding on this ground in the subsequent 
decision in Jhanda Singh v. Wahid ud. din (2). 

It is true that all these cases dealt with 
transactions before the passing of the Trans- 
fer of Property Act, but I do not think 
that Act made any difference in the law 
on this subject in this part of India. In 
Balkishen Dass v. W. F. Legge (12), their 
Lordships observed that it might be assumed 
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' that the framers of the Transfer of Property 


- be 


Ast intended in section 58 to state the 
existing law and practice in India. The 
section begins with a definition ot the terms 
"mortgage", “mortgagor” and “mortgagee” 
and proceeds, as pointed out by Napier, J., to 
desaribe or define the different sorts of nort: 
gages which are met with in India. Sub- 
section (c) deals with mortgages by oon- 
ditional sale, in which the transaction is 
‘ostensibly a sale or transfer of ownership 
in exchange for a price, (section 54), 
but is really intended to be a mortgage 
or transfer of an interest in specific 
immoveable property for the purpose of 
securing the payment of money [section 
55 (o)]. As the transaction is really a 
mortgage and only ostensibly a sale, sub. 
gestion (c) refers to the transferor as the 


„mrtgagor, and speaks of the ostensible 


“sale of the mortgaged property subject to 
certain conditions as to the payment of 
, the mortgage money. Whether а particular 
| transaction is really a sale, or ostensibly 
a Sale and really a mortgage. must still 
desided in accordance with the decisions 


- of the Privy Council in the oases already 


sited. There ia, in my opinion, nothing in 
„Фе definition in section 58 (c) which 
favours the view that, wherever the sale- 
deed and the agreement to re-convey form 


' one transaction, it must necessarily be a 


."hánd, both in Situl 


mortgage and not a sale. On the other 
Purshad v. Luchmi 
Purshad (18) and Bhagwan Sahai v. 
Bhagwan Din (14) there was clearly only 
one transaction, and it was nonetheless 
held by the Privy Counsil to be a sale 
and not a mortgage. For these reasons 
I am of opinion that the decision in 
Palantappa v, Subbaraya Goundan (1) should 


` be overruled and the question answered in 


the negative. 

OLDFIELD, J.—I agree. 

бвзнл@ївї ArYar, J.—I entirely agree with 
the learned Chief Justice. Bat ont of 
deference to the opinion of Mr, Justice 


Sadasiva Aiyar from whom we are 
differing, I wish to say a few worda, In 
Pattabhiramier wv. Venkatarao Naicken (А) 


the Jodicial Committee laid down that a 
contract between the parties should be 


interpreted according to its - tenor and 
that the practice of reading into it 
~ preconceived legal principles should be 


dissouraged. All the subsequent judgments 
of the Privy Council seem to me to 
emphasise this cardinal principle. In 


Thumbuswamt Mudak 'v. Hussain Rowthen 
(3) the Judisial Committee construed the 


document in that\case as a mortgage 
besause they held that the parties to 
` that contract must ba’ deemed to have 
contrasted with reference to the wrong 
viaw of law enunciated by the Sudder 
Court at Madras before -Patfabiiramier v. 
Ven'atarao Naicken (4) was decided. 


They farther said that the Legislature 
should intervene to. oorrest the impression 


which the desisions of the Sudder Court 
had left in the minds of the litigant 
publio. In Siul” Purshad у. Luchmd 


Purshad (13), which related to a contract 
befora the passing of the Transfer of 
Property Aat, although the dosuments 
were of the same date, the Privy Council 
held that the transaction was sale and 
not a mortgage. They stated that evidence 
can be looked into to ascertain the intention 


of the parties, In, Bhagwan Sahai v. 
Bragwin Din (14): where also the 
documenis were of the same date, 
the, trausiotion was construed as a sale. 


In Balkishen Das v. W. F. Legge (12) it was 
held that ‘the transaction amounted to 
& mortgage. But it was pointed out 
that in the documents thamselves there were 
"indieations that the parties intended to 
effecé a mortgage by conditional sale.” 1% 
was further said that the Transfer of 
Propsrty Act was framed in accordance 
with the existing law and prastics regarding 
mortgages. The next case before the Board 
was Jhanda Singh v.  Wahiduddin (5). 
Here again their Lordships held that the 
transaction was ап out-and out sale, 
Their Lordships said that the intention of 
the parties, which was the test in such cases, 


: must ba gathered from the language of the 


documents themselves viewed in the light 
of the surrounding circumstances. This isa 
distinct direction to Courts in India that 
in such matters the intention of the parties 
and the surrounding circumstances are the 
proper guide,and not the fact that the 
documents were of the -same date or that 
they were expressed in any particular form. 
After this statement of the law it is not 
open to Conrts in India to lay down any 
inflaxible rule from thebare fact that the 
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documents were of even date or were 
interdependent upon а sirgle settlement. 
Mr. Muthiah Mndaliar referred in support 
of the view taken ty Mr. Justice 
Sadasiva Aiyar to the use of the expression 
‘onetransr ction’ in page 285* of this judgment. 
Their Lordships said:—'If nosuch agreement 
was made before the deed of sale was execut- 
ed and the laiter deed was an afterthocght, 
only suggesting itself after the sale-deed had 
been executed and delivered, it would not 
suffice. Theexecution of the deed of sale and 
of the contract of re-purchase would then 
form two separate and independent trans- 
actions, not two connected and interdependent 
parts of one and the same ‘ransaction.” І 
do rotunderstand their Lordships to lay down 
that if there was a single settlement and 
two documents are connected and are inter- 
dependent, it must necessarily lead to the 
inference that there was a mortgage and 
nota sale. All that was said was that an 
essential requisite for construing such docu: 
ments asa mortgage is that they should be 
dependent upon a single arrangement, and 
not that such a test is a conclusiye criterion 
of the transection being a mortgage. I do not 
propose to consider thedecisions cf the varicus 
High Courts. In Madras, after Thumbuswamz 
Moodelly v. Hossain Rowthen (3), there 
have been some савез which are not quite 
reconcilable with eaoh other. But these 
eases do nct help us much It is in 
Palaniagpan v. Subbaraya Gounden (1) that 
Mr. Justice Sacasiva Aiyar enunciated the 
proposition whichbas led to this refererce. 
If І may say so with respect, the learned 
Judge does not attach sufficient importance 
to the language of section 58, clause (c) of the 
Transfer of Property Act. 
Mr. Justice Napier that the use of the word 
mortgage isnot per incuriam. Clause (с) 
. speaks cf a “mortgagor catensibly selling the 
mortgaged property." That language implies 
that there must be in reality a mortgage 
and that the sale must be merely a oloak. 
A pariy who wishes the dccument to be 
understood as being different from what the 
words suggest shculd show that the formin 
which the language is clothed does not ex. 
press the real intention of the parties and 
that in substance the parties intended that 
there shonld Le a transaction different from 








* Page of 43 I, A, —Ed. 
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what the language imports. In other words: 
ihere must be evidence to show that the 
parties intended a mortgage although they 
used expressions which prima facte connote a 
sale. І ат, therefore, cf opinion that the 
question referred to us must be answered in 
the negative. 
М, 0. Р. 
Answered in the negative, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civin Revision No. 151 or 1912. 
December 19, 1918. 
Present: — Mr. Stuart, J. C., and Mr. 
Daniels, A. J. C. 
Thakur SITAL SINGH -—PLANTIFE 
— APPLICANT 

. tersus 

Thakur SITLA BAKHSH SINGH— 

Derenpant— OPPOSITE. Party, 

Civil Procedure Code (Act V of 1608), ss. 10, 115 
—Stay of suit—Matters in issue in parallel suits to 
be identical—Revision, 

The object of the rule contained in section 10, 
Civil Procedure Code, is to prevent Courts “of 
concurrenb jurisdiction from simultaneously enter- 
taining and adjudicating upon two or more parallel 
litigations in respect of the same cause of action 
and the same subject-matter, 1. е., litigations in 
which the matters in issue are identical. The mere 
fact that the decision of the subsequent suit will 
largely be affected by the decision in the previous 
suit, still pending, is not sufficient for the applica- 
tion of section 10, Civil Procedure Code. Гр. 218, col. 
2; p. 214, col, 1.] 

Anorder under section 10 of the Civil Proce- 
dare Code staying a suit amounts to a decision that 
the Court has under existing circumstances no 
jurisdiction to proceed with the trial of the suit. 1% 
is, if wrongly passed, a refusal to exercise а jurisdic- 
tion vested in the Court and is open to revision 
under section 115 of the Civil Procedure Code. [p. 
214, col, 2.] 

Revision against the order of the Subordi. 
nate Judge, Bara Banki, dated the 3lat 
Ostober 1918 

Mr. John Jackson, for the Applicant. 

Mr. Mohammad Wasim, for the Opposite 
Party. 

JUDGMENT.—This application in revision 
raised the question of the scope of section 10 
of the Code of Civil Procedure. The rival 
suits for possession of the Muhammadpur 
'Taluqa were filed respectively by the prodeces- 
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sor-in-interest of the present plaintiff-appel- 
lant, Thakur Sital Singh, and by the present 
defendant, Thakur Sitli Bakhsh Singh, 
against Thakuraia Sheoraj Kunwar who 
was in possession of the Talaqz and whose 
estate was then under the managoment of 
the Court of Wards, The Court of first 
instance, the Subordinate Judge of Bara 
Banki, decided in favour of the defendant 
and awarded the entire Taluga to him. 
Oa the strength of this decision the Daputy 
Commissioner of Bara Banki on behalfof 
the Court of Wards made over to Sitla 
Bakhsh Singh a sum of Rs. 6,469.12.7 rapre- 
senting the profits of the estate, as well 
as various ornamonts and other moveable 
property. The decision of the Subordinate 
Judge was reversed on appaal by this Court, 
which held that both claimants wera entitled 
to the estate in equal shares, The present 
plaintiff then applied under section 144, 
Civil Procedure Code, for restitution of a 
half share of the money and other pro- 
party paid over by the Dsputy Commis- 
sionsr to the defanlant. It was held by 
this Court that his remedy was by suit. 
The prasent siib has thereupon been filed 
for a half share ia the aforesaid property 
with interest. In the moantima, however, 
an appeal hai been filed to the Privy 
Counail from the decree in the previous 
snit in which the title to the Taluga 
was dacided. Tha learaei Sabordinate 
Judge, holding that the matter in issus 
in tha two suite is the sama within 
the meaning of sestion 10, Civil Procelu:e 
Code, has stayed the suit pending decision 
of the Privy Council appeal, 

It is uadeniable thas the decision of the 
present suit will bə largely affacted bythe 
result of the Privy Council appaal and if 
it is suffisient for the application of section 
10 that the twa suits should have a oommoa 
issue, then undoubtedly the Subordinate 
Judge's decision is o»rresot. Tt has, however, 
always b ea held that mora than this is 
пззэззагу to constitute thit identity of the 

matte: in issua3" in tha txosuits which 
sestion 10 requires. Ws hava baen referred 
by ths appellant to а number of ralings 
and in partienlar to the саза of Bilkishan v. 
Kishan Lal (1). That was a сазе of two 
воз for malikana in sucsessive years, the 


(1) 11 à. 143; à, W. N. (1787) 43; 13 Inl. Jur 
323; 6 Ind. Dec. (w. s.) 523, ( i In ur 
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right to raesive the тапа in both 
вазэз depending upon the same disputed 
question of title. When the later suit was 
iastituted the appeal in the earlier suit 
was pending. It was held ‘that: section 
19 of the Code of 1832, corresponding 
to sestion 10 of tha prasent Code, did not 
apply. This and other rulinga which sup- ` 
port the appellant were passed under the 
Code of 1882 and it is pointed out by the 
respondent that section 12 of that Code 
differed from sestion 10 of the present Code 
in one important respect in requiring that 
the relief claimed in the two suits should be 
the same. Не urges that none of the old 
ralings ara now good law. This contention 
із not altogether correos, The learned Judges 
who decided the ease of Balkishan v. Kishan 
Lal(1) did no doubt lay stress on the fact that 
the raliefs in the two suits wera not the sama, 
but thay ala) rested their decision in part 
on the fast that the subject-matter of the two 
suits was not the same, They pointed out 
that though the issue as to the right of 
malitina was common to tha tw» suits, 
neither the cause of action, the subject-matter, 
nor the ‘relief was the same. “The object 
of the rule contained in sestion 12 of the 
Code,” they say, “is to prevent Courts of 
concurrent jurisdiction from simultaneously 
entertaining and adjudicating upon two 
parallel litigations in respect of the same 
cause of action, the same subject-matter 
and the same relief.” If we omit the 
words “and the, sam» ralisf,” this sentence 
applies just as muchto thelaw laid down 
in the present Code as to that embodied 
in the Code of 1882. We have also been 
referred to a case desided by the Calcutta 
High Court under the new Code (86 Ind. Cas 
641) [Bepin Behary Mozumdur v. Jogendra 
Chandra Ghosh (2)]. This case does not appear 
in the regular Law Raports and may not, 
therefore, have the foros of a precedent, but 


- the view expressed is ono whioh commends 


itself to us, This was а case of olaims for 
arrears of rent for su ззәззіуә pariods, the right 
to recover the reat depending on the same 
disputed title. The learned Judges say: — 
“What, then, is the maning of the ex. 
pression ‘the matter in issue?’ ‘The defend. 
ants invite us to hold that the expres. 
gion is eqaivalent to ‘any of the questions in 
is3zua. Toheobvioz3 anuywar із that if that 
(2) 36 Ind. Cas. 641; 24 O, L, J, 614, 
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had been the intentión of the framers of 
the section, appropriate words might have 
ngen used to bring out such sense. We 
are of opinion that the expression ‘the 
matter in issue’ has:reference to the entire 
subject in controversy between the parties. 
“The object of the section is to prevent 
Courts of concurrent jurisdiction from simul- 
taneously trying two parallel suits in 
respect of the same matter in issue. To 
take one instance: if a mertgage security 
includes properties in three districts, there 
would be nothing to prevent a litigious 
plaintiff from indulging in the luxury of 
three .suits, instituted simultaneously in 
three different Courts for the same relief, 
namely, a decree for sale on the basis of 
his mortgage.” 

It is impossible to distinguish these 
oases in principle from that now before us. 
In both of them the claim to receive the 
disputed rent or malikana depended on the 
same disputed title. That is all that can 
be said in the present instance. The 
matter in issue in the former suit between 
the parties was the proprietary title to 
the Taluqe. The matter in issue in the 
present suit is the right to receive the 
particular sum of money and particular 
ornaments, eto., handed over tothe defendant 
We have 


issue t 
inour opinion, impossible to say that ‘the 
matter in issue” in the two suits is identical. 
Jfthe Legislature had meant to lay down 
that whenever any issue is common to two 
cuits pending at the same time, the later 
of such suits must be stayed, nothing would 
have been easier .than to say so. The 
inconveniences attending any Such rule 
are so obvious that it is not surprising that 
the Legislature has not adopted it. 

The cnly other question to be decided is 
whether the lower Court's order is open 
to revision under section 115, Civil Procedure 
Code. This depends on whether we can 
hold that a. case” has been decided. This 
Court has in several instarces Leld that 
rection 115 does not in general apply to 
intefloentory orders, but an order under 
seotion 10 stands, we think, on a different 
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footing. Such an order amounts to а: 
decision that the Court has under existing - 
sircumstances no jurisdiction to proceed 
with the trial of the suit. It is, if wrongly 
passed, a refusal to exercise a jurisdiction 
vested inthe Court. It would beanomalous 
to hold that this Court had no power 
to interfere with an order the effect of. 
which isto prevent for an indefinite period 
an adjudication upon the matters in contro- - 
versy between the parties. In Sivaprosad 
Ram v. ‘Tricomdas Ooverji Bhoja (3) the 
Calcutta High Court, though they held 
that they could, if necessary, fall back 
on their jurisdiction under the Charter: 
Ast, evidently considered that section 115: 
permitted the revision of &n order undér 
section 10 and pointed out the very grave: 
mischiefs which might ensue from holding ` 
otherwise, . 

The learned Counsel for the applicant: 
has expressed his willingness to be put,on' 
terms as to giving security before being: 
allowed to execute any decree that may 
be passed in his favour while the litiga- 
tion in the Privy Council is still pending.’ 
We accordingly allow the application ‘and 
direct the learned Subordinate Judge to 
proceed with the trial of the suit, subject 
to the condition that the applicant --will: 
uot be entitled pending the decision of the 
Privy Council appeal between the parties 
to execute any decree which may be passed 
in his favour without given security for the: 
restitution, if subsequently ordered, of the 
amount which he may recover in execution 
proceedings. The applicant will get his 
costs cf this application. 


Revision accepted. 


(3) 27 Ind. Cas. 917; 42 C. 926. 
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PUNJAB CHIEF COURT. 
Seconp Civiu Appeat No. 2616 or 1917. 
| March 4, 1919. 
Present :—Sir Henry Rattigan, KT., Chief 
Judge. 
RAM DHAN DAS AND oTHERS— PLAINTIFFS 
—APPELLANTS 
versus 
RAMJI DAS ляр OTHERS — DEFENDANTS— 


RESPONDENTS. 

Hindu Law—Joint  family— Debt contracted by 
manager, whether binding upon family—Presump- 
tion. 

There is no presumption thata debt contracted 
by the managing member of a joint family business 
was contracted for the benefit of the family or for 
the family business. 


is not binding upon the minor members of the 
family in the absence of proof that it was incurred 
for the benefit of the minors. 


Second appeal from the decree of the .' 


District Judge, Ferozepore, dated the 13th 
August 1917, reversing that of the Munsif, 
lst Class,  Ferozepore, 
May 1917, decreeing the claim. 

Mr. Muhammad Rafi for the Hon'ble Mr. 
Muhammad Shafi, for tte Appellants., 

Mr. Monohar Lal and Lala Shamir Ohand, 
for the Respondents. 


JUDGMENT.—The sole question in this 


appeal is whether an agreement entered 
into by two adult members of a joint 
Hindu family that carried on trading 
business is binding upon the minor mem- 
bers of the family, on the ground that 
the two executants of the written agree- 
ment were the managers of the trading 
business in question, This agreement was 


in the nature of a composition with certain | 


alleged creditors of the firm, but the find- 
ing of the istrict Judge on appeal is 
that “there is no proof whatsoever of the 
nature of the debts alleged to be due to 
the said creditors beyond the vague evidence 
of one Baz:z and two Dalals,” and that 
plaintiffs upon whom the onus rested 
have failed to prove in any event that 
the debts were contracted by the managers 
in the ordinary course of business and 
were for the benefit of the joint family 
or the joint family business. Upon this 
finding cf fest it is obvious that the 
minor members of the family, who were 
not themselves parties to the agreement, 
gaunot be bound thereby, As pointed out 
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in Ganpat Rai v. Munni Lal (1), there is 
no presumption that a debt contrasted by 
the managing member of a joint family 
business was contracted for the benefit of 
the family or for the family business and 
in the absence of proof of the existence 
of the debts and that they were incurred 
for the benefit of the minors and of the. 
minors’ firm, the learned District Judge 
was right in holding that the agreement was 
in no way binding upon the minors. The 
result, therefore, is that the haveli and 
the two shops, which were the subject- 
matter of the agreement, cannot be decreed 
to the plaintiffs inasmuch ав 16 is the 


. minors and their mother who are in possession 
А debt contracted by the adult members of a 
joint Hindu family which carries on trading business . 


thereof, 
The suit has been rightly dismissed and 
1 now dismiss this appeal with goats. 
Appeal dismissed. 
(1) 13 Ind. Cas. 34; 34 А. 135; 9 A. L. J. 64. 





PUNJAB CHIEF COURT. | 
Sgcoxp Сит. Arrear No. 2551 or 1918, 
Mareh 5, 1919. 

Present:—Mr. Justice Martineau. 
KISHEN CHAND-—PraisTIFF— 
APPELLANT 
versus 
MUNICIPAL COMMITTEE, LAHORE, 
TAROTGH Its SEORETARY-DsrENDANT— 


р RESPONDENT. 

Punjab Municipal Act (TII of 1911), s. 169 - Muni- 
cipal Committee, power of, to close street to particular 
class of trafic—Suit against Municipal Committee for 
act of servant, maintainability of. 

A Municipal Committee is entitled to close a 
street for a particular class of traffic. [p. 216, col. 1.] 

Plaintiff sued for an injunction for the removal 
of two iron rails put up by the employees of the 
Municipal Committee, Lahore at the entrance to 
a blind alley which led to the plaintiffs stable 
and prevented the use of the way for horses and 
wheeled traffic: 

Held, (1) that there was nothing harsh or oppressive 
in the Committee’s action: [ p. 216, col. 1.] 

(2) that inasmuch asthe Committee had not re- 
pudiated the act of its servants but had accepted 
responsibility for it, is must be taken to have ratified 
the act of its servants inspite of the fact that it 
had passed no formal resolution on this point; [р. 216, 


col, 1.] 
(3) that the plaintiffs suit was under the circum- 
stances not maintainable. [p. 216, col. 1.] 


Second appeal from the desree of the 
District Judge, Lahore, dated the 4th June 
1918, affirming that of the Maunsif, 1st 
Class, Lahore, dated the 18th March 1918, 
dismissing the claim. 
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Mr. Anant Ram, for tho Appellant. 

The. Hon’ble Pandit Sheo Narain and 
Lala Hari Chand, for the Respondent, 

JUDGMENT.—The employees of the 
Municipal Committee of Lahore put up two 
railings (or aescrding to the lower Appel. 
late Court two pillars) at the entrance to 
& blind alley whieh leads to the plaintiff's 
stable, thus preventing the use of the way 
for horses and wheeled traffic. The plaint- 
iff sues for an injunction for the removal 
of the railings or pillars. His suit has 
been dismissed, and he has filed a second 
appeal in this Court. 

Under section 169 of the Municipal Act 
the Committee has power to close a street 
permanently, and I agree with the lower 
Appellate Court that а fortior? the Committee 
has power to close a street for a parti- 
cular class of traffic, 

The learned District Judge has found 
that there has been nothing harsh or 
oppressive in the Committee’s action. 

It is contended for the appellant that 
as no resolution was passed by the Com- 
mittee for the railings or pillars to be 
put up, the plaintiff is entitled to have 
them removed. I do not agree with the 
contention. The Committee has not re- 
pudiated the act of its servants but has 
accepted the responsibility for it. In 
Secretary cf State for India in COouncil v. 
Kamachee Boye Sahaba (1), where an act 
had been done by an agent of the Govern- 
‘ment in excess of his authority, it was 
held by the Privy Council that ratifioation 
of the aot by the Government was equiva- 
lent to previous authorizition. The same 
principle applies in the present case, The 
appellant’s Counsel urges that the matter 
never came up before the Committee for 
ratification, but was only laid before a 
sub-comnittee, but I see no force in the 
argument. The facts that the appellant 
applied to the Secretary of the Committee 
and sent a notice to the President to 
remove the railings and that he finally’ 
brought tbe suit against the Committee; 
show that he held the Committee responei- 
ble for the act of its servants, 

I dismiss the appeal wish cats. 

Appeal dismissed, 


(1) 7 M. T. A. 476; 4 W. В. 42 (P. О.);13 M. P. 0, 


22; 7 W. R. (Eng.) 722; 15 E. R. 9; 1 Suth, P. €, J. 
973; 1 Sar. P. C. J. 684, 19 E, R 368, 


PRIVY COUNCIL. 

APPEAL FROM TAE Court OF THE RESIDENT АТ 
НүрЕвАВ+р (Deccan). 
November 1, 1918. 
Present:—Lord Buckmaster, Lord Dunedin, 
Sir John Edge and Sir Lawrence Jenkins. 

Tue FIRM or SADASUK JANKI DAS 

— APPELLANTS 
versus 
Maharoja Sir KISHAN PERSHAD 
AND ANOTHER— RESPONDENTS. 

Negotiable instrument—Bill of exchange—Principal 
and agent— Agent acting for undisclosed principal— 
Principal, liability of—Negotiable Instruments Act 
(XXVI of 1881), ss. 23, 26, 27, 28, 

The name of a person or firm to be charged upon 
a negotiable document must be so stated in the docu- 
ment itself as to make it clear on any fair in- 
terpretation thereof that heis the person liable 
upon it [p. 219, col. 2.] . 

In an action on a bill of exchange or promissory 
note against a person whose name properly appears 
as party to the instrument it is not open either by 
way of claim or defence to show that the signatory 
was in reality acting for an undisclosed principal. 
[p. 219, col. 2; р. 220, col. 1.] 

Appeal from a deoree of the Resident at 
Hyderabad, dated the 27th September 1915, 
reversing that of the First Assistant 
Resident at Hyderabad, and restoring that 
of the trial Court, the District Court, 
Secunderabad, dated the 16th September 1911. 

FAOTS.—Tha defendant No 2, Mohan Lal, 
drew in favour of the appellants a series 
of hundis; each of these began with the 
heading, 

“By order of Sirkar may his happiness 
increase” 
to 

“Mohan Lal, son of Hira Lal.” A 

Each was signed by defendant Mohan 
Lal with the addition to his name of Act- 
ing Superintendent of the Private Treasury 
of His Excellency Nir Maharaja, the Prime 
Minister of Н, H. the Nizam,” 
and was accepted by Mohan Lal. 

The appellants sued both the Maharaja 
and Mohan Lal upon the hundis. The 
Mabaraja denied Mohan Lals authority 
to diaw the hundis on his behalf and fur. 
ther pleaded that he was not liable on the 
hundis as his name was nob disclosed as 
principal. On this latter ground the trial 
Judge dismissed the suit against the Maba- 
raja while decreeing itagainet Mohan Lal. 
Plaintiffs appealed to the First Assistant 
Resident, who held that they had a cau3e 
of action against the Maharaja, and гө. 


Yel, L} 
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manded the suit under Order XLI, rnle 23, 
for trial nf an issue whether the Maba- 
raja had received credit for the money 
for which the hundis were drawn. The 
Maharaja appealed to the Resident, who held 
the second defendant only liable. The mate- 
rial part of his judgment was as follows:— 

If we look merely a& the instruments 
concerned and interpret section 28 striotly 
withont any reference to outside evidence 
or to the circumstances of the parties con- 
cerned, there can be little doubt, I think 
that the authorities are all in favour of 
the first defendant and that second defend- 
ant is strictly liable for the debts inour- 
red. To quote the notes to sestion 28 in 
Bhashyam and Adiga, ‘This section is based 
upon the following dietum of Lord Ellen- 
borough. Isit not a universal rule that 
a man who puts his name to a bill of ex- 
change thereby makes himself personally 
liable ‘unless he states on the face of the 
bill that he subsoribss for auother, which 
are words of exclusion? Unless he says 
plainly I am the mere scribe, he is liable.’ 

"And again: ‘In order io exclude per- 
sonal liability an agent should indicate on 
the negotiable instrament either that he 
signs as an agent or that he does not in- 
tend thereby to ineur any personal liabili- 
ty. Mere signing as "agent" will not 
be sufficient to indicate that the person 
signs as agent only, The words “as 
agent,” ‘will be held as merely descriptive’. 

Again, ‘knowledge of agency to the other 
party does not freethe agent from liabili. 
ty, if he does not disclose on the insiru- 
ment that he signed as agent.’ Such addi- 
tions as agent, manager, eto. to a signa- 
ture ara regarded as mere designatio rersore, 

“These arguments, if strictly applied in 
the present case, are unanswerable, Second 
défendant bas nowhere said distinctly that 
he signs as agent, nordoes he say that he 
does not intend to inour personal responsi- 
biity. His designation of himself as Act- 
ing Superintendent, eto., is а mere desig- 
nation and nothing more, and the words 
by order’ could be added by any one wish- 
ing to borrow money and do not neoes- 
' sarily bind any one who is not definitely 
mentioned as the principal party to the 
instrument, 

"But there is an impor$va$- qaslifoabion 
to all this, and we must consider how thig 


qualification may pcssibly modify a strict 
interpretaticn of this section, This hag 
been hinted atin whatI have set down 
above in Mr. Asghar’s argument No. (4). 
He maintains, on good authority no doubt, 
that in commeroial law the instrument 
must speak foritself and outside avidence 
is inadmissible to charge any person as a 
principal party. But the authority on 
which 1 understand he relies mainly, adda 
the important exception ‘unless his (the 
principal party’s) name is in some way 
disclosed on the instrument itself? Thig 
is on page $9 of Bhashyam and Adiga, 
Again on page 103 it is stated: ‘If there ig 
an ambiguity in the instrument with re. 
ference to the fact whether the agent sign- 
ed as agent of the principal or rot, evi. 
dence is always admissible to show the 
character in which the agent signed. Tho 
question whether an agent signed for 
himself or on behalf of the principal is a 
question of fact to be determined in each 
ease upon the evidence.’ [See also Muthar 
Sahib Maraikar v. Kadir Sahib Maraikar (1)]. 

“This is the only line of defence that 
could possibly have had any bearing on the 
case and it is a pity that Mr. Ayyangar 
for the ‘respondent-plaintiff did поё 
confine himself to this argument and 
brirgit out more clearly. But I amafraid 
that the law and ihe authorities would 
have been against him even on this point, 
for in order that this question of evidence 
should hold good, it is quite evident that 
defendant No. 2 should have signed himself 
as agent. This, however, does not appear 
cn ary of the documents csorcerned. Не 
signs his name and then merely describes 
who he is. This is not sufficient to give 
him the berefit of producing evidence to 
show that he is acting for some one else 
and ihat he is not personally responsible. 
To my mind the law is perfectly clear 
and if the plaintiff failed to draw up an 
instrument oa which he could sue the first 
defendant in proper legal form, he alone 
is rasponsible. 

“I cannot help regretting that I am 
obliged to reverse the order cf tha lower 
Appellate Court. 16 seems on the fase of 
it absurd that 2024 defendant, amore man 
of straw, should have borrowed all this 


(1) 28 M, 544; 15 М. L. J, 884, 
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meney on his own account and there is little 
doubt that plaintiff understood that he was 
lending money to the Maharaja and not to 
the Superintendent of his Treasury personal- 
ly, But all that is really beside the point 
and in order to come to & right decision 
on а question of this kind, on which the 
law is quite clear, one has to be careful not 
to allow one's personal acquaintance with 


the parties concerned and with local cir- ^ 


gumstances to cloud the issue. Whatever 
may be thought privately abont the Maha- 
raja’s indebtedness and about the real facts 
of this case, there can ba no d:ubt of the 
propriety and reasonableness of the law as 
applied to a case of this kind. Any one 
holding оов as superintendent of а trea- 
вогу or іп any other capacity could bor- 
row money from a Sahakar and say it was 
for his master, and it is only fair that he 
should be personally responsible for the 
loan unless he makes it quite clear on 
the instrument which he signs that be is 
only acting as agent for his master. In 
the present case there is no such clear 
indication and leaving aside all personal 
prejadices and ‘predilections there is really 
no. reason to suppose that 2nd defendant 


may. not have used his influenca as the- 


Minister's official to borrow the money 
either for his own personal use or to cover 
up some irregularity he may have com- 
mitted in connection with his master’s trea- 
sury accounts. 
careful money lenders should he about 
advancing large sums of money without 
proper security. As to the znd defendant 
if he is being unjustly or disbonourably 
treated by Ist defendant, that is his affair 
and he must seek his own remedy in 
the proper Court. I, therefore, accept the 
appeal in both cases and decide that the 
- orders of the lower Appellate Court be set 
aside and the decrees of the first Court be 
restored with costs against respondents, 
A. F. Pinhey, Lieut.-Colonel, 
Resident." 

Hence this appeal. ` 

Sir Erle Richards, К. O., and Mr. Kenworthy 
Brown, for the Appellants, submitted that the 
Maharaja was liable. There is a difference- 
between the English and the Indian Law. 
Under section 26 (1) of the Bills of 
Exchange Act, 1882, it is necessary 
that the agent should add te his signature 
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words describing him as an agent or as filling -- 
a representative capacity. Section 28 of the 
Indian Negotiable Instruments Aet does not 
require this: itis sufficient that the agent should . 
indicate anywhere in the bil of exchange 
that he signs as agent. The words “by 
order of Sirkar" are a clear indication to 
that effect. [Reference was made ёо R, P. 
Konati Naicker v. J. Gopala Atyar (2)]. 
Tbe Respondents did not appear. 
JUDGMENT. 

Lorp Boc&kMasTeR,—On: the 14th April 
1910 Mohan Lal borrowed from the plaint- 
ifs, who are the appellants on this appeal, 
the sum of Rs. 35,000, and to secure repay- 
ment drew and accepted in their favour 
fourteen hundis—each for thé sum of 
Rs, 2,500—the first payable ten months after 
the 14th April 1910, and ‘the remainder 
at successive intervals of one month. Sach , 
hundi was in the same form, and it is agreed 
that the true translation is as follows:— 

“By order of Sirkar may his happiness 

inorease. 
to f 
Mohan Lal, son of Hira Lal, 
Six months from the date of the execu- 
tion of this hundi, please pay to Seth Sadasuk 
Janki Das Sahu of the Residency Bazars 
or to his order the sum of H. S. Rs. 2,500 
(half of which is Rs. 1,250) which 
sum I have received in cash in the Residency 
Bazars from the said Seth Sahib. 

Dated 3rd Rabi-us-Nani 1328-H. (14th 
April, 1910). 

. Mohan Lal (In Urdu), 
Acting Superintendent of the 
Private Treasury of His ЕхвеПепву 
Sir Mahajara, the Prime Minister 
of H. H, the Nizam. 
[On the - back. } 

This kundi has been accepted by Mohan Lal, 
son of Hira Lal, in favour of Seth Sadasuk 
Janki Das, inhabitant of the Residency 
Bazars, Hyderabad. 

Dated 8rd Rabi-us-Sani, 1322 Hijri. 
Mohan Lal (In Urdv)." 

The whole of the hwndis were dishonoured, 
and the appellants accordingly took proceed- 
ings on the 15th of Agust 1213 against 
Mohan Lal and the Maharaja Sir Kishen 
Pershad Bahadur, the’ respondents on this 
appeal, claiming the amounts due upon the 

(2) 21 Ind. Cas, 417; 38 M. 482; 26 М, L. J. 425; 
14 M. L. T. 414, 
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hundis with interest. -It would, of course, 
have been open to the plaintiffs, had they 
thought fit, to have framed their case in 
an alternative form, and to have sued both 
on the hundis and alternatively upon the 
consideration, 

It is indeed urged by the appellants 
that the plaint in fact embraced both these 
forms of relief, but their Lordships are 
unable to accept this contention, which does 
not appear to have been raised in the Courts 
below. In their opinion . the plaint was 
confined to an action brought upon the 
hundis themselves, and the sole question 
for decision upon this appeal is, whether 
upon the form of the hundi the first 
respondent, the Maharaje, was properly in- 
cluded as a defendant to the 
whether as against him the 
demurrable. 

-The District Judge on ihe 19th September 
1914 dismissed the suit against the Maha- 
raja, but passed a decree against Mohan Lal. 


The plaintiff appealed from this judgment `` 


to the First Assistant Resident at Hyderabad 
who, onthe 28th April 1915, reversed the 
jodgment of the District Judge and remanded 
the case to be disposed of on the merits, 
holding that the hundis were drawn in a 
form suffisient to charge the Maharaja upon 
these if agency were proved; but this judg- 
ment was reversed by the Resident at 
Hyderabad on the 27th September 1915, 


and from this judgment the present appeal: 


bas been brought. 

The real point for decision is 
the hundis have been 
form they bind the Maharaja. If they 
have, it will then become necessary to 
determine whether in fast Mohan Lal had 
authority for the purpose. If they had 
not, this question of agency ‘does not and 
cannot arise in the present suit. 

Now, in the actual operative part of the 
hundis there is nothing by which the. Maharaja 
can be bound. Each one is drawn in the 
name of Mohan Lal alone, and accepted 
by him without qualification, for the ad- 
dition of the words: "Acting Snperintend- 
ent of, the Private Treasury of His Excel- 
lency Sir Maharaja, the Prime Minister of 
Н.Н, the Nizam,” is, in their Lordships’ 
opinion, nothing but a description of Mohan 
Lal's position, and is certainly not asigna- 
ture in the form necessary for an agent 


so drawn that in 


suit, or: 
claim is 


whether: 


signing on a principal’s behalf. 

The appellants, however, place great reliance 
on the preliminary words;—'" By the order 
of Sirkar may his happiness increase,” 
and contend that such а preface to the 
instrument implies that subsequent signa- 
tures are signatures on bebalf of the Sirkar. 

Their Lordships cannot accept this воп- ' 
tention, It is of the utmost importance 
that the name of a person or firm to be 
sharged upon a negotiable document should 
be clearly stated on the face or on the 
back of the document, so that the responsi- 
bility is made plain and oan be instantly 
recognised as the document passes 
from band to hand. In this case the pre- 
liminary words mention по more than that 
Moban Lal has been directed to execute 
the Aundis, and tbey do not necessarily 
imply that he bas been clothed with authority 


_to execute them in avy other form than 


that in which they were actually prepared— 
a form which it has already been shown 
constituted nothing more than a personal 
liability on behalf of Mohan Lal. 

The statement, to which reference has 
been made, which appears on page 99 of 
Messrs. Iyenger and Adiga’s book on Negoti- 
able Instruments, that “outside evidence is 
inadmissible on any person as a principal rarty 
unless his—the principal party’s—name 
is in some way disclosed in the instrument 
itself,” is not in itself an adequate state- 
ment of the law. It is not sufficient that 
the principal’s name should be "in some 
way" disclosed, it must be disclosed in suoh' 


-a way that on any fair interpretation of the 


instrument his name is the real name of the 
person liable upon the bill. i 

Their Lordships’ attention was directed 
to sections 26,27 and 28 of the Negotiable 
Instruments Act of 1281, and the terms of 
these sections were contrasted with the 
corresponding provisions of the English 
Statute. It is unnecessary in this connes- 
tion to decide whether their effect is 
identical. It is sufficient to say that these 
sections contain nothing inconsistent with 
the principles already enunciated, and noth- 
ing to support the contention, which is 
contrary to all established rules, that in 
an action on a bill of exchange or pro- 
missory note against & person whose name 
prorerly appears as party to the instrument 
it is open either by way of claim or defence 
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to show that the signatory was ia reality 
acting for an undisclosed prinsipal. 

The, judgment of the Resident appears to 
their Lordships to place the correct inter- 
pretation upon the documents in this case, 
and to state ascurately the priaciples of law 
that are to bs applied. For this reason they 
think that the appeal must fail, and they 
will humbly advise His Majesty that it should 
be dismissed. 


Solicitor for the Appellants, —Mr. Douglas 
Grant. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit АРРЕАг. No. 18 or 191€, 
November 29, 1918. 

Present: —Mr. Daniels, A. J. C. 
КАПКА AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
MATHURA DAS-—PLAINTIFF— RESPONDENT, 


Mortgage, anomalows—Personal covenant, absence of 
—Simple money decree, whether could be passed— 
Registration which is nullity for one purpose, whether 
can be good for any other purpose—Fraud upon re. 
gistration authority, effect of —Limitation Act (IX of 
19081, Sch. I, Art. 116. 

A deed of anomalous mortgage did nob contain 
алу independent covenant to pay except the usual 
stipulation for re-payment after the fixed term; there 
was, however, a personal remedy against the 
debtor available to the creditor if the whole of the 
debt could not be satisfied out of the sale-proceeds 
- of the mortgaged property. It was found that 
registration of the deed had been effected by a 
fraud on the registration law: 

Held, ihat the creditor could not rely on the 
personal covenant and get a simple money decree, 
as that covenant could be availed of only in a 
certain contingancy, viz , the insufficiency of the sale- 
proceeds to discharge the whole debt, which had not 
arisen [р. 221, col. 1.] 

Anact which constitutes a fraud upon the re- 
gistration authority cannot be treated as a valid 
act for any purpose whatsoever. If the registration 
ig a nullity, th» document must be treated as un- 
registered for all purposes. [p. 221, col, 2.] 

Appeal against the decree of the Second 
Additional District Judge, Lucknow, dated 
8th Saptember 1917, modifying that of 
the Su ^orlinite Julge, Lusknow, dated 14:h 


. April 1917. 
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Mr. A. P. Sen and Babu Ram Prasad, for. 
the Appellants. 

Babus Har Dyal and Ganga Dyal, for 
the Respondent. 

JODGMENT.—The evit ont of which 
this appeal arises was originally instituted as 
a suit for foreclosure of a mortgage. 
The property covered by the mortgage was 
within the jurisdiction of the Sab. Registrar. 
of Malihabad, but in order to enable the 
document to be registered by the Sub-Re- 
gistrar of Lucknow а Nim tree and a masonry 
wellina village within the jurisdiction of 
the latter were inserted in the specification 
of the mortgaged property. It has been 
found that these were purely fictitions entries 
and that the Nim tree and well had no real 
existence, and the registration was, therefore, 
null and void, and constituted, to use ‘the 
language of the Privy Council in Harindra 
Lily. Hari Das (1), “а fraud оп the regis- 
tration law.’ When the objestion to the 
registration was first taken, the plaintiff, 
amended his plaint by inserting à new prayer 
for а simple money decree for the amount. 
claimed, Rs. 3,083, and this relief has been 
granted by the Courts below, 

The point at issue is whether the claim 
for the simple money decree is maintainable 
at all, and if so, whether the suit has been 
filed within limitation. The mortgage was 
executed in 1910 with a period of five years, 
The suit was not filed till 1916 во that 
apart from the special terms of the deed, 
a Glaim for repayment of the money advanced 
would be tims-barred. The Courts below 
have held:—(1) that there was a covenant 
for repayment of the mortgage money inde- 
pendent of the mor'gage, and (2) that the, 
suit is governed by Article 116 of the 
Limitation Act, and is, therefore, within time, 
I differ from the Courts below on both points, 

This particular mortgsge із an anomalous 
mortgag3 within the meaning of section 98 
of the Transfer of Property Act, being a 
combination of. a simple mortgage апі a 
mortgage by conditionalsale, and is, therefore, 
under the provisions of that section to be 
construed strictly according to its terms, 
The mortgage contains a provision for 
compound interest at an enhanced rate on 

(1) 23 Ind Cas 637; 41 О, 972; 27 М. L. J. 80: 
(19:4) M. W. N 462; 16 M. L. T. 6: 18 С. W. №. 817; 


19 C. L. J. 484; 16 Bom. L. R. 400; 12 A. L. J. 774 
1 L. W. 1050; 411. A. 110 (P. U.). 
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failure to pay interest punctually for half 
year and contains the usual stipulation for 
repayment of the entire amount at the end of 
the fixed term. This, as was held hy this 
Court іп Musammat — Kuraishi Ведат v. 
Mumtaz Mirza (2) and by tbe Privy Council 
in Ram Narayan Singh v. Adhindra Nath 
Mookerjee (3) and as the learned Additional 
Judge concedes, does not in itself import a 
personal covenant. When we come to the 
provision for what is to happen if the money 
is not repaid on due date, we find it: stated 
in clause 8 that the -mortgage-deed is to 
become a sale-deed. The same clause 
gives the mortgagee an alternative remedy 
in case of defanlt being made in the рау: 
ment of the principalor of any half-yearly 
instalment cf interest, In such a case he 
may either bring a foreclosure suit or may 
put up the property to sale. In oase the 
whole amount due to him is not realised by 
such sale, he is to have a personal remedy 
` against the mortgagor for the balance. This 
clause has been relied on by the learned 
Additional Judge as importing a personal 
covenant. I гєай іб as excluding it except 
in a particular oontingensy which has not 
arisen. On failure to pay a remedy was 
given against the mortgaged property. If 
the sale of the mortgaged property proved 
inadequate, then only a personal remedy was 
given for the balanos, Such a personal remedy 
would even without special contract have 
been implied by law under Order XXXIV, 
rule 6, of the Code of Civil Procedure. I quite 
agree with the learned Judge that if the 
terms of the deed elsewhere showed that a 
personal covenant wasintended this clause 
would not have the effect of limiting it, which 
is all that can be deduced from the 
authorities on which he relied; but if this 
clause bas to be relied on as the basis of the 
covenant it can only bé subject to the condi- 
tions which are clearly Jaid down in the clause 
itself. The learned Subordinate Judge 
argues that as a personal covenant to repay 
is implied in every simple mortgage unless 
expressly excluded, it should be implied in 
the mortgage in suit. This mortgaga, how- 
ever, is primarily not a simple mortgage, 


(2) 8 Ind. Cas. 871; 12 О. C. 275. 
(8) 34 Ind. Cas. 902; 14 A. L.J. 10175; 30 C. W. 


` N.989; (1916) 1M. W. N. 428; 4 L. W. 15; 31 M. L.J, 


251; 20 M. L, T, 216; 18 Bom, L. В. 862; 230. L.J, 
115 (P, O.), : 
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It is a mortgage by conditional sale with an 
alternative remedy superadded. 

The learned Subordinate Judge rested his 
on a different ground. In the 
clause of the mortgage which provides that 
in default of repayment of principal on the 
due date interest will continua to Ъз payable, 
it is added that the mortgaged property 
also will ba liable for payment of the 
principal, the interest and the compound 
interest thereon. The learned Additional 
Judge has not relied on this clause, which 
was probably merely inserted to prevent 
any plea being raised that the mortgaged 
property was not made security for the whole 
“amount of principal and interest, including 
the penal compound interest. 

On the question of limitation the learned 
Judge has held that though the registration 
was invalid for the purpose of the mort. 
gage he can treat it as valid for the purposes 
of a personal covenant to repay. He sites 
two Calcutta cases in support of his view. 
One of these cases is not in point, as it was 
a caseof a mortgage-deed which was invalid 
as such for want of proper attestation. In the 
other case, Joginee Mohan Chatteriee v. Bhoot 
Nath Ghesal (4), the learned Judge applied 
Article 116 though he held the registration 
invalid. The judgment, however, contains no 
discussion onthe point. It merely says, without 
giving any reason, that as the document 
is registered the claim is not‘barred, though 
the suit was brought more than three 
years after the date of the execution. The 
desision was reversed on appeal under tha 
Letters Patent on thequestion of the validity of 
the registration, «ide Joginee Mohan Chatterji 
v. Bhoot Nath Ghosal (5). It appears to 
me almosta contradiction in terms to hold 
that a registration was so utterly illegal as 
even to constitute а frand upon the registra» 
tion law and yet at the same time to treat 
the document as a duly registered document 
for the purpose of a particular covenant 
contained in it, If the registration was a 
nullity, the document must be treated as 
unregistered for all purposes, An act which 
constitutes a frand upon the registration 
authority cannot be treated as a valid aot 
for any purpose whatsoever. The leartied 
Counsel for the respondent has ' suggested 
that even if Article 116 does not apply, the 

(4) 29 C. 654; 6 C. W. N. 856. 

(5) 21 C. 146. 
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' suit is still within time as the three 
years’ limitation should be reckoned from 
the date on which the advance was repay- 
ableand not from the date of execution of 
the deed. If the deed could be treated as 
ап unregistered bond this contention would 

' be correct, but if a personal liability is to be 
based on the terms of the deed it exists 
only in a particular contingency which has 
not arisen, 

For the reasons given above I allow the 
appeal and dismiss the suit with costs in all 
Courts, 

Appzal allowed, 


«ih CALCUTTA HIGH COURT. 
APPEALS FROM Oxtaryat Drogers Nos. 164 
AND 258 or 1914, 
| | June 7, 1918. 
Present :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Greaves. 
In No, 164 or 1914. 
MANMATHA NATH MITTER 
AND OTHERS —P LeINTIFFS— À PPELLANTE 
versus 
ANATH BANDHU PAL, spur AND as 
EXECUTOR TO ANOTHER  DEFENPANTS— 
RESFONDENTS. 
In No, 258 or 1914 
ANATH BANDHU PAL szLF AND as 
Exscurce TO ANOraER-——DEFENDANTS— 
APPELLANTS 
versus 
MANMATHA NATH MITTER AND OTRERS 
— PraiNTIEFES— RESPON penta, 

Landlord and tenamt—Consolidation ој raiyati 
holdings, effect of—Tenwre, creation of —Hats, existence 
| of —Presumption—Rent, uniform payment of, effect of — 
Transfer of holding—Marfatdari receipts, grant of, 
whether amounts іо recognition of tenancy—Transfer- 
ability—Burden of proof—Bengal Tenancy Act (VIII 
B. О. of 1886), ss. 1 (6), 50—Bengal Drainage Act 
(VI B. C. of 1880), s. 42 :a)—-Rent, whether includes 
drainage charges—Decree for rent including drainage 
charges, whether rent 
з. 50, Bengal Tenancy Act, when arises—Adverse 
possession, whether arrested by rent sale, 

A number of small raiyati holdings were con- 


: Solidated into a јата. The total area was more 
than 100 bighas and the holder of the jama did 


not cultivate the lands himself but they were in - 


possession of sub-tenants: 


decree—Presumption under К 


Heid, that these circumstances could not alter 
the nature of the tenancies and make the con- 
solidated jama a tenure which up to the date of 
consolidation consisted of raiyati holdings, unless 
the landlord and the tenant agreed at the time 
of consolidation that the tenancy should thenceforth 
be a tenure. [p. 227, col. 2,] 

The existence of hats in a tenancy does not by 
itself zaise any presumption of permanency. [p, 282, 
col. 1. 

The mere fact that the rent of a tenancy гө. 
mains unchanged for a long time is not by ibself 
sufficient to show that the original contract was 
for payment of rent at a fixed rate. [p. 238, col. 1.] 

The effect of the use of the word marfatdar in 
rent receipts may vary according to the circum- 
stances of each case on a consideration of all the 
facts of the case, but where after the transfer of a 
tenancy rent receipts are asked for in the name 
of the purchaser and the landord expressly refuses 
to grant receipts in his name and gives receipts in 
the name of the old tengut, the purchaser being 
described merely as marfatdar, this fact negatives 
any idea of the recognition of the purchaser as 
tenant [p. 234, cola. 1 & 2.] 

Where an admitted landlord sues for khas 
possession of a tenancy which is non-permanent, 
it is forthe tenant defendant to show that it is 
transferable, and if he fails to show that, the plaint- 
iff NA be entitled to obtain khas possession. [p 285, 
col. 1. à 

Under section 1, clause (5), of the Bengal Tenancy 
Act “rent” includes money racoverable under any 
enactment for the time being in force asif it was 
rent; therefore, money payable under section 42 (a) 
of the Bengal Drainage Actis money recoverable 
as $3 within the meaning of the section. [р. 286, 
col. 2. 

A decree for rent is not the lessa rent decree 
within the meaning of Chapter XIV of the Bengal 
Tenancy Act because it includes certain drainage 
charges payable under section 42 (a) of the Bengal 
Drainage Act, [p. 286, col. 2.] 

Once ib is shown that any of the constituent parts 
of a tenure, formed by consolidation of several small 
holdings existing fora long time, was not held at 
uniform rent, no presumption under section 50 of 
the Bongal Tenancy Aot can arise as to the tenure 
having been held at an uniform rent from the time 
of the Permanent Settlemént. [p. 236, col. 1.5 

Where the plaintiffs who were Zemindars, pur- 
chased at a rent sale the putni in which the 
defendants’ lands were inoluded, and the plaintiffs 
sued for khas possession of those lands within 12 
years of their auction-purchase and the defendants 
pleaded limitation on the ground of adverse posses. 
sion: 

Heid, that the adverse possession of the defend. 
ants, if any, was arrested by the sale of the putni 
Mgr 12 years from the date of the suit. [p. 241, 
col. 1, 

Where a party toa suit cannot properly explain 
how a document produced by him came into his 
possession, the custody of the document cannot ba 
said to be clearly proved, |р. 227, col. 1.] 

Appeals against the deoree of the Sub- 
Judge of 24-Pargannas, 4th Court, dated the 


28th February 1914. 
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FACTS.— The plaintiffs, who were the 
Zemindars of the Monza, having purchased 


' the Putni interest under them in 1906 in 


execution of a decree for rent, annulled the 
Dar-putni -ténure by notice under seoticn 
167, Bengal Tenancy Act, and brought the 
suit, out of which this appeal arises, in 
1911 for recovery of possession of lands 


` in ka, kha, ga and gha of the schedules to 


their plaint against the defendants. The 


` defendants purchased the lands in suit on 
the 22nd July 1899 and had sinoe been: 
in possession on payment of rent to their: 


superior landlords in respect of ka and kha, 


` the landsin ga and gha bring rent-free, 


The Putni was created in Bysakh 1281= 
1874, long before the purchase cf 
the Zamindari by the plaintiffs’ and the Dar- 


putni-was granted in 1309, t.e., 1895.. The ` 


defence set up was that ka and kha ware 
permanent Mokurari tenures and the defend. 
ants having purchased the same were not 
liable to be ejected, that ga and gha being 
outside the ambit of the Zemindari, the 
plaintiffs had no title to these lands and 
that even if it were found that they were 


within the limits of the plaintiffs’ Zemindari ` 


` then the suit, so far as these lands were 


concerned, was barred by limitation and 
also that'the adverse possession of the: 
defendants having ripened into an eneum-^ 


branoe, ‘the plaintiffs not having annulled it 
by notice under rection 167, Bengal Tenancy 


Ast, the suit for ejectment in respect of | 


ga and gha could not be maintained. The 
suit was dismissed by the Court of first 


* instance in respect of ka, ga and gha: lands, 


it having been held that ka lands formed 
8 permanent transferable Mokurari tenure 


` and that with respect to ga and gha the 


- this desision the plaintiffs 


limitation. Against 
preferred this 
appeal (No, 164 of 1914) and the defendants 
preferred the 
1914). . : 
Mr. N. Strcar (with him Babus Amarendra 
Nath Bose and Surendra Madhab Mullick), for 
the Plaintiffs- Appellents.—Take the landa in 
ka. They consist of several small holdings. 
The defendants’ case is that these small 
holdings were consolidated and converted 
into one permanent Mokurari holding some- 
time before 1266. No Patta has been 
produced. The only document on which 
reliance has been placed by the Court below 


suit was barred by 
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is а rent receipt Exhibit P.98, in which 
there occurs arecital: “Nij Balaria as рег 
account of the Patthai and deed of exchange 
bearing seal of the Zemindar 157 bighas 
11 coiíahs, rent Rs, 210.13.181." hig 
document is not admissible in evidence, 
inasmuch as ro proper eustody has been 
proved. It .was not handed over to the 
defendants at the time of their purchase 
from the Receiver. Assuming that the 
document is admissible, it does not prove 
that ka is one single Jama, because it 
sets ont each of the small holdings in every 
detail and if it is compared with other 
rent receipts produced, it shows variation 
of rent in respect of some at least of these 
holdings. The theory of consolidation is, 
therefore, negatived by this document. The 
defendants must prove tbat rents in respect 
of each of these several holdings were 
being paid atan uniform rate from before 
the Permanent Settlement before it 
can be held that they are transferable 
raiyati Jamas at fixed rent, This they 
have failed to prove. Proof of payment 
of an uniform rent for La lands as a whole 
is not enough, specially when there are 
alterations in the rate of rent in respect 
of its component parts. The existence of a 
pucca house and Masjid and a tank does not 
give rise to any presumption of perma- 
nancy in agricultural land, Moreover, they 
stand as a matter of fact on the lands 
not in ka but on ga and gha. The reason 
why rents have not been enhanced for 
over 50 years or more or why the lands 
have not been made khas by the landlord 
is that it was not worth while for the 
landlord to do so, and there is ample evi- 
dence to show that most of the lands 
being fallow and waste, the income derived 
from them would not be increased without 
a heavy outlay on improvement. 

Take now the ga and gha lands. It has 
been found by the Court below that they 
are within the ambit of the plaintiffs 
Zemindari. The defendants have alleged 
adverse possession. Article 144 would, there. 


: fore, apply and not. Article 142, and the onus 
“must be on the defendants to prove when 


and how adverse possession commenced ag 
against the Zemindars, See Gunga Kumar 
Mitter v. Asutosh Gossamt (1), Bibi Sahodra 


(1) 28 C. 863; 12 Ind, Dec. (м, s.) 573, 
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vy. Rat Jang Bahadur (2), IVomesh Ohunder 
Goopto v. Вау Narain Roy (3), Jafar 
Husain v. Mashug Ali (4), Rani Hemanta 
Kumari Debi v." Maharaja Jagadindra Nath 
Roy (5), Harek Chand Babu v Bejoy Ohand 
Mahatab (8). The defendants have failed 
io discharge this burden. There being two 
intermediate tenures, tic, the Putni and 
the Dar-putni. Plaintiffs bad not cause of 
action before the sale of the Putni: see 
Nuffer Ohandra Pal Ohowdhry v. Rajendra 
Lal Goswami (7), and from that date, 1.е., 
March 1906, when the sale took place, 
12 years have not elapsed. 

Babus Ram Chandra Mozumdar (with him 
Nalin Chandra Paul), for the Defendants- 
Respondents.- - The objection as to custody 
of the document Exhibit P.28 was not 
taken in the Court below. There is, however, 
ample evidence on the record to show that 
the document was handed over by the 
vendors to the defendants at the time of 
their purchase. The document bears a 
stamp of 8 annas, That shows that lands in 
ka were treated as one tenure. Refers to 
Act X of 1829. The rule of presumption 
under section 50 of the Bengal Tenancy 
Act can ba applied to suits in ejectment 
as well: see Pran Krishna Saha v. Mukta 
Sundari Dassya (8), Nityananda Pal v. 
Nanda Kumar Okowdhury (9). The defend. 
ants have proved uniformity of rent in 
respect of lands in ka. Therefore, they 
are entitled to the presumption in their 
favour that the lands form а rayat? tenure 
at fixed rent. The onus is on the plaintiffs 
to rebat the presumption by showing that 
the variation of rent was irrespective of 
any corresponding variation in area. There 
is no evidence to prove this. The docu- 
mont Exhibit P-23, when compared with 
other rent receipts, no doubt shows varia- 
tion, in rent, but inasmuch as the areas 
of the holdings have not been set out in 
Exhibit P.28, there is nothing to show 


(2) 80. 224 (P. 0. 8 I. А. 210; 4 Sar. Р. С. J. 
294; 6 Ind. Jur. 108; 4 Jnd. Dec. (х. в.) 143. 

(3) 10 W. К. 15. 

(4) 14 A. 193, A. W. N. (1802), 55; 7 Ind. Dec. 
(х. s.) 494. 
(5) 10 0. W. N. 630 (P. 0); 8 A. D. J. 363; 8 Bom. 
L. R. 400; 1 M. L. T. 135; 16 M. L. J. 272. 

(6) 90. W. N. 795; 2 C. L, J. 87. 

(7) 25 б. 167; 13 Ind. Dec. (x. з.) 113. 

(8; 21 Ind. Cas. 544; 18 C. L. J. 198. 

(9; 10 Ind. Cas. 163; 13 C. L. J. 415. 


that there was no corresponding variation 
in area as' well Therefore, the ka lands 
must be held to be a Mokureri tenure, 
epecialy when it has been found that the 
same uniform rent has been paid for over 
а century. 


Assuming that it is nob a permanent 
Mokurari tenure, the question is whether 
a non-permanent tenure is transferable, 


The onus is on the plaintiffs to show that 
it is not transferable. Right of transfer 
is restricted to ocoupancy holdings only and 
not to any other holdings: see Banee Madhub 
Banerjee v. Joy Kishen Mookerjee (10), Doya 
Chand Shaha v. Anund Ohunder Sen Mowwmdar 
(11). The case in Har? Nath Karmakar v. 
Raj Ohandra Karmakar (12) does not decide 
the question. Therefore Mudhu Sudan Sen v. 
Kamini Kanta Sen (18) and Hiramoti Dassya 
v. Annoda Prosad Ghosh (14), which are 
based on AarilNath Karmakar v. Raj Chandra 
Karmokar (12), are no authority for the 
proposition of non-transferability of a 
tenure. Midnapur Zemindari Company, 
Ltd, v. Hrishikesh Ghosh (15) lays 
down that an omission of a provision is 
but an uncertain guide. Therefore, any 
analogy drawn from cases of occupancy 
holdings is unsafe. 

The decree in exeoution of which the 
plaintiffs purchased the Patni is not a 
rent-deoree within the’ meaning of the 
Bengal Tenansy Act, inasmuch as it was 
not in respect of one holding or tenure 
but several distinct and independent tenures 


—Rutnessur Sen v. Kali Kumar Bidyabhusan . 


(16); Mulluk Ohand Doss v. Satish Chandra Das 
(17), Hriday Nath Das Ohowdhury v. Krishna 
Prasad Sircar (18), Nanda Lal Mukherjee 


Су. Sadhu Charan Khan (19), Bipra Das Dey 


v. Rajaram Banerjee (20). The pucca house, 
the Masjid and the tank are all іп ka and 
not in да or gha. 


(10) 7 B. L. В. 152 at p. 157; 12 W. R. 495. 

(11) 14 C. 382; 7 Iud. Dec. (x. в.) 258. 

(12) 2 C. W. N. 122, 

(13) 82 0.1023; 9 О. W. N. 895. 

(14) 7 C. L.J. 553. 

(15) 25 Ind. Cas. 562; 19 C. L. J. 503 41 C. 1108; 
18 C. W. N. 828. 

(16) 15 Ind. Cas, 701; 16 C. W. N. 693. 

(17) 3 Ind. Cas. 306; 14 C. W. N. 335; 11 O. L. J. 


56. 
(18) 11 C. W. N. 497; 34 О. 298; 6 C. L. 7, 158, 
(19) 7 C. L. J. 98. 
(20) 3 Ind, Cas. 393; 36 0, 765; 13 0. W. N. 65. 
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(la and аһа. The aase of the defendants 
is that it i an ensumbranes within the 
meaning of section 161, Bengal Tonanoy 
Asi, Therefore no question of limitation 
can arise. See Kalikananda Mukherjee v. 
Вірю Das Pal Ohoudhuri (21). It is a case 
of adverse possession and we have shown 
that the defendants had been in possession 
for more than 12 years before the purchase 
of the Patni by the plaintiffa, Assuming that 
the question of limitation ean arise, there is 
the special Article, viz, Article 121, which 
would apply and not Article 144 cr 142. No 
notice having been served upon the defendants 
under section 167, Bengal Tenancy Aot, 
annulling their eneuuibranos, the defendan's 
cannot be ejected. 

The same arguments for aud against 
were advanced in Appeal No, 258 of 1914, 


JUDGMENT.—These two appeals arise 
out of a suit for Khas possession of ser- 
tain lands described in four schedulas 
(Ка, Ка, Ga and Gha) to the plaint by 
ejectment of the defendants therefrom, and 
for mesne profits. 


The plaintiffs allegad that the lands 
in suit are comprised within Zamindari 
Baridhati, Touzi No. 156 of the 24. Рагдаппаз 
Collestorate. The Zemindari originally be- 
longed to Sir Radha Kant Deb, and his 
executors on the 22nd Baisakh 1281 
granted a Patni of it to his widow Rani 
Райшатапі, In 1879 the Zeminduri in- 
terest was purchased by Sir Romesh 
Chandra Mitter, the father of the plaint- 
iffs, and in the same year the Patni 
interest was purchased by one Nabin 
Chandra Ghose. The latter granted a 
Dar-patni to his son Kishori Lal Ghose 
in 1895: on the death of Nabin, all his 
sons including Kishori became entitled to 


the Patni, and Kishori alone was the 
Darpatnidar. 
Sir Romesh Chandra Mitter died in 


1899, and the Zsmindari vested in his 
executrix Jagattarini. She instituted a suit 
for arrears of rent of the Patni against 
Kishori Lil and his brothers, and in 
execution of the decree in that suit pur- 
chased the Patni in Khas оп the lóth 
August 1506 with power to annul all 
inoumbrances. “On the 3rd December 1906 


(21) 26 Ind. Cas. 436; 19 О. W. N. 18 at p. 21; 21 
C. L, J. 265. 
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she annulled the Dar-patni of Kishori by 
service of a proper notice under the por- 
visions of section 167 of the Bengal 
Tenancy Act, and it is the plaintiffs’ case 
that from December 1906 rents were 
realized in Khas from the tenants, The 
exeontrix died in 1909 and the Zemindari 
right thereupon vested in the plaintiffs. 

It appears that within the Zemindari 
there were two Jamas belonging to one 
Ramjan Naskar, one in Movza& Balaria 
which is deseribel in schedule Ka to the 
plaint, and the other in Mouzə Bankipur 
described in schedule Kha. These were 
purchased by the defendant’s father, along 
with the lands of schedules Ga and Gha, 
on the 22nd July 1899 from the repre- 
sentatives of Ramjan and the Receiver of 
the High Court who had been appointed in 
a partition suit between the representatives 
of Ramjan, in the original side of the 
High Court. 


According to the plaintiffs, Ramjan had 
no permanent or transferable right in 
these Jamas, while the defendant says that 
they were the Mourasi Mokurari tenures 
cf Ramjan, and he had a transferable 
right therein and that in any сазе they 
were holdings at fixed rents, and as such, 
transferable by law and custom. He fur- 
ther pleaded that after his father’s pur- 
chase he had been recognised as a tenant 
by the plaintiffs in respect of these tenancies, 

As regards the lands of sohedules. Ga 
and Gha the plaintiffs said that the de- 
fendant had no right to the same. The 
defendant pleaded that they were not 
comprised in Touzi No. 156 and 
were not Mal lands, and even if Mal, 
they were held by Ramjan and his 
successors adversely to the Zemindars for 
over 12 years, and that, therefore, he had 
a good title to the same by virtue of 
hii father’s purchase thereof from the rea 
presentatives of Ramjan and the Receiver. 


Tle Court below dismissed the olaim 
in respect of schedules Ga and Gha on 
the ground that it was barred by limi- 
tation, and also dismissed the claim with 
regard to the lands of schedule Ka on 
the ground that Ramjan had a perma. 
nent transferable interest in the lands of 
that schedule. Only the lands of sehedule 
Kha were decreed to the plaintiffs. 
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The plaintiffs have preferred Appeal No. 
164 of 1914 in respect of the lands of 
schedules Ka, Ga and Gha, and the defendant 
has appealed in No. 258 of 1914 in res- 
pest of the lands of schedule Kha. 

We will first deal with the lands of 
schedule Ka in Mouzah Balaria formerly 
belonging to Ramjan Naskar: with regard 
to these lands, the defendants’ case ap- 
pears to have been that Ramjan and 
his father held a large number of small 
tenancies for a very long time at uni- 
form rents whish were consolidated into 
a large Jama, that the Jama was held 
in Mourasi Mokurari transferable right 
from в long time, and that even if it 
be held that he had not such a right, 
the Jamas having been held at uniform 
rate of rent from the time of the Рег. 
manent Settlement, they were Raiyati 
holdings at fixed rates.. The learned Sub- 
ordinate Judge was of opinion that the 
small tenancies which were consolidated 
in 1266 cannot be clearly traced to the 
papers of previous years, that in many 
cases there were changes in the rents, 
and the defendant had no explanation to 
give for many of these changes, "Again 
it appears that Rs, 18-9-18 was added 
for patit tardood or reclaimed patit land. 
So it cannot be said that all the Jamas 
which went to make up the large tenancy 
had been existing from long before and 
there was no change in the amounts, 
Although the presumption might be ap- 
plicable to many of the lands, it cannot 
be ascertained whiah lands these are.” 

He, however, came to the conclusion 
that a tenure was created by a Pattah 
when the small Jamas were consolidated 
in 1266, and that the tenure should 
be held to be a permanent one. 

No Pattah has been produced, and the 
Oourt below relied entirely on a rent 
receipt (or account) (Exhibit P-28) in 
holding that the tenure “was created bya 
Pattah bearing the seal of the Zemindar.” 
This rent receipt was granted by Kanai 
Dhali and another (who it appears were 
the Tahsildars of the Zamindar) in which 
the Balaria tenancy is described ав fol- 
lowa:—Nij Balaria as per account of the 
Pattai and deed of exchange bearing seal 
of the Zemindar 147 Bighas 11 Cottas, 
rent Rs, 210-138-187.” 


The learned Snubordizate Judge 
that no Pattah was produced because 
defendant did not receive 
Receiver when he purchased the proper- 
ties. It appears that the defendant pro- 
dused two lists of dosuments which. Һе 
says he obtained from the Receiver, one 
of them (Exhibit N) was in English, 
and the other, a list in Bengali (Exhibit 
N.1). He further says that he received 
the documents (Exhibits O series) title. 
deeds, and the Hisabs (Exhibits P series) 
from the Receiver, ani made them over 


Saye 
the 
any from the 


to his father, and that on his father’s 
death he got them in his father’s .box. 
He says, however, "I got no document 


from the Receivar which was not entered 
in the firdsts.” Now, Exhibit P.28 (or any 
otthe P series) is not mentioned in either of 
the lists of documents which tha defendants 
got from the Receiver. It is contended 
on bahalf of the appellant that there are 
suspicious circumstances about the P series, 
and that in any case the proper custody 


of the dosuments is not proved. Much 
reliance is placed on behalf of the 
appellants on the statement of Anath 


Bandhu that he got no document from 
the Receiver which was not entered in the 
lists, and the fact that Exhibit P.28 is 
nof mentioned in the lists, In the con- 
veyance exeauted by the Receiver dated 
the 9th March 1900, it is stated’ that 
“all documents of title and other documents 
and colleotion papers? had been made 
over to Anath Bandhu on the 18th 
August 1899, and it may be said that the 
documents Exhibit P series were made 
over to the defendant at that time. Anath 
Bandhu's statement, however, is that he 
got no document from the Receiver which 
was not entered in the firists, He says 
that he received some collection papers 
from some of ihe Naskars, but these were 
at his Santipur house at the time when 
he was giving his deposition. 

The doeument bears a stamp of eight 
annas, which appears to be the stamp 
payable for a receipt of rent exceeding 
Rs. 200 and not exceeding Rs. 500, 
granted to a under-tenure-holder under 
Regulation X of 1829, which was then in 
forse. 

It is contended on behalf of the defend. 
ant that no objection was taken to the 
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document in the Court below which was 
admitted without objection, that the 
objastion is only as to the mode of proof, 
and that the plaintiffs are, therefore, 
precluded from raising the objection for 
the first time in appeal. But the cross- 
examination of Anath Bandhu wae clearly 
directed to the question of the proper 
custody of the documente. 

Under the circumstances stated above, 
it is not clear that the defendant got 
Exhibit P-28 from the Receiver, nor is it 
clear that he got it from the Naskars, and 
the custody of the document cannot, there- 
fore, be said to have been clearly proved. 

The next question is whether the Jama 
is a tenure. The Court below observes 
that in some of the rent receipts it is 
deseribed as “on account of tenure", but 
the receipts are in printed form, and it 
appears that receipts “on account of 
tenure’ were granted in respect of small 
Raiyeti holdings consisting of only of a few 
Oottas of land (see, for instance, Exhibits 
A4,.A6, А7), It appears thatthe defend. 
aut purchased from the Receiver and the re- 
presentatives-of Ramjan a holding in another 
Taraf (Gokarni) and took a  Mourasi 
Mokurari lease in respect of it from the 
plaintiffs mother on the 19th July 1902. 
The Kabuliyat (Exhibit 15) is desoribed 
as a Mourasi Mokurari Raiyati Kabuliyat, 
but the rent receipt granted in reapect 


. of that tenancy describes if as a tenure. 


No doubt the Kabuliyat shows that the 
tenant was given the right to establish 
Hats, Golas, to excavate tanks and erect 
masonry buildings, and it is accordingly 
contended on behalf of the respondent 
that it was really a tenure but in ths 
very paragraph of the Kabuliyat where 
these rights are given it is described as 
Mourasi Mokurari Kabuliyat of  Raiyati 
landa. 

It is contended on behalf of the respond- 
ents that as the area exceeded 100 Bighas, 
it shonld be presumed to be a tenure, 
although it was created before the Bengal 
Tenancy Act, and vefersnce was made to 
Bengal Indigo Company ч. Roghobur Das (22) 
and Khatagan Bewa v. Aswini Mohan Ghose 
(23). In the road-cess returns filed by 

(22) 24 C. 272 (Р. 0.5; 28 Т. А. 158; 1 ©. W. М, 88; 


Т Sar. Р. С. J. 94; 12 Ind. Doc. (N. в.) 848. 
(23) 2 Ind. Cas, 72; 9 О. L. J, 82 (note). 


Ramjan Naskar if was described as a 
tenure, and the Dakhila Exbibit P-28, 
referred to above, bore a stamp of 8 annas 
which indieated that the tenant was not 
a cultivating Raiyat, but was a tenure- 
holder. Ramjan was not a cultivator, 
and his lands were in the possession of 
sub tenants. Bub -the road-cess return 
filed by the predecessor.in interest of the 
defendant cannot be used as evidence in 
his favour (see section 95 of Act 1X 
of 1880 B. C.) As forthe presumption 
arising from the area exceeding 100 Bighas 

it is rebutted by the Ohalan, Exhibit Р-26, 
which gives the small Raiyati holdings 
which constituted the Jama. Admittedly, 
up to 1266, there were a number of small 
Raiyati holdings, and no question ean 
avise that they constituted a tenure until 
the alleged consolidation in 1263. The 
fact that Ramjan did not cultivate the 
lands himself and the lands were ір 
possession of his sub tenants or tho mere 
fact of consolidation cannot alter the 
nature of the tenannies which up to 1256 
were Raiyati holdinga, unless the landlord 
and the tenant agreed in that year that 
the tenancy should theneeforth be a tenure, 
See Moula Ви ү. Judoonath (24) 
and Promoda Nath Roy v, Astruddin- 
Mandal (25), So the question whether the 
tenancy was a tenure or .Raiyati holding 
depends upon the alleged grant of the 
Moknurari Pattah in 1263. 

Assuming, however, that tbere was a Pattab, 
the question is whether any permanent 
right was granted. The learned Subordinate 
Judge came to the conclusion that a 
permanent Mourasi Mokurari tenure was 
created, upon the following considerations: 
first, that the small Jamas were consolidated 
into one of 147 Bighas 11 Oottas at a 
rent of Rs. 209-13-18 in 1266; secondly, 
that rent has been paid at the same 
rate for over half a century, though the 
rent has been proportionately reduced in 
sonsequence of the land included in the 
tenure having been reduced on account 
of acquisition under the Land Acquisition 
Act, or by reason of sales of lands, 
and that the rate of rent remained the 
same; thirdly, that on a portion of the 
tenure, Ramjan Naskar had Pucca houses, 


(24) 21 W. В. 267. 
(25) 11 Ind, Cas. 262; 18 С. W. М. 896 at p. 905, 


228 


a Musjid and a grave-yard and tanks 
|. which shows that he had permatent rights; 


fourthly, that although the tanure was 
valuable yielding an income of about 
Hs. 1,000 a year, no landlord thought 


of making the tenure Khas, or enhancing 
its rent, and, lastly, that there was some 
sorb of recognition of permanent rights by 
Kishori Lal Ghose, the Dar.patindar, in a 
. suit by him against & воп of Ramjan Naskar 
and certain other persons, 

With regard to the frst ground, eiz., the 
alleged consolidation of the small tenancies 
into one of 147 Bighas 11 Cottas at a 
rental of Rs. 210.13-18 in 1768, it appears 
-from subsequent papers filed by the defend- 
ant himself that thera was по  suoh 
consolidation in that year. The Chalan 
by which rent was deposited by Ramjan 
Naskar in the Collectorate uader the provisions 
of Act VI of 1869 (the rent deposited 
being from Sravan to Chait 1275 В. S., 
payable to the executor to the estate of 
Raja Radha Kant Deb, Zsmindar) mene 
tioned all the small tenancies аз per Jama- 
bandi, the name of each tenanoy, the 
‘area and the rent payable for each being 
mentioned séparately. 

The total area and the rent were stated 
‘as follows: 


B. ©. Ch. Hs. as. Ga, Ks. 
182 8 l2Rent ..179 4 17 1 
Oompany's Batta ... 11 15 3 0 
Waste lands brought under 
' cultivation in ni) name 
15 2 4 ig 9 18 0 


— — —À ——— 


147 11 0 209 13 18 0 
Deduct rent for М, 
months sued for $ 





3 7 9 21 


157 6 8 23 


The deduction being on account of ‘the 
rent for the first three months of the 
Bengali year which had already been sued 
for when the deposit was mada. 

Now, if, as the learned Subordinate Judge 
says, there was a consolidation of the 
‘small tenancies into a tenure in 1266, and 
a Mokurari right was granted by а Pattah, 
‘there is no reason why the small Jamas 
whish constituted the tenure should be 
mentionad with the name, area and rent 
of: ваз возі small tenancy separately, 
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nine years after the consolidation. Then, 
again, if there was any such consolidation 
and specially if thera was a Pattah, the 
words “as per Jamabandi” would not 
certainly be stated. In such a cage reference 
would be made to the Patteh. Lastly, if 
there was a Pattah granted in respect of 
147 Bighas 13 Cottas of land at a 
Mokurari rent of Rs. 210 13.181 in 1256, 
how is if that in 1975 the area is des- 
cribed as 132 Bighas 8 Cottas 19 Chitaks 
and the rent thereof as Rs. 191.4.0, and 
"waste lande, brought under cultivation”, 
15 Bighas 2 Cottas 4 Chitaks, at arent of 
Rs. 18-9-1 are added to make up the 
area 147 Bighas 18 Cattas and the rent 
Rs. 2023.13.181P If the rent was fixed at 


Rs. 210-13-18} in 1266, why should the 
same rent be arrived at in 1275 by 
taking into consideration the rent of 


waste lands brought under caltivation? 
In the rent receipt (or account) for 
1278 (Exhibit P-6) and for 1280 (Exhibit 


P.5) again, the Guzasthe rent is stated 
to be— 
Rs. 179 4 11 
Batta Rs, 1115 3 
Waste Tardudi Rs, 18 9 18 





209 13 182 
so that 12 and 14 years after the alleged 
consolidation and the alleged Mokurari Pattah, 
the Guzastha rent is stated to be 
Rs, 1794-13, and the rent of waste 
Tardadi, Rs. 18.9.]8, is added (together 
with the Pattah) to make up the alleged 


Mokurari rent of Rs, 209 13.181. This 
is wholly inconsistent with a  Mokurari 
` Pattah having been granted in 1266. The 


learned Pleader for the respondent suggested 
that the fact that the Zemindar had sued 
for only one Kist of rent, showed that 
there was dispute with the Zamindar, and 
the somponent parts of the tenure wera 


‘stated in detail ia the Chalan (Exhibit 


P.26) in order to show that the Jamas 
existed from the tima of the Permanent 
Settlement, and the Isarned Pleader referred 
to the Chitas, Kbatiens and Jamabandi 
(Exhibit V series). But it does not appear 
that there was any dispute as to the rent 
payable, and in any case if thera was a 
Pattah of the year 1266 (only 9 years 
before the deposit was made) by which the 
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rent of the tenura was consolidated and 
fixed, the tenant would certainly have re- 
ferred to the Pattab, and it would be 
wholly unnecessary to refer to the Jama. 
bandi, or to give the details of the small 
Jamas which made up the tenure. It is 
further pointed out that the Zemindar 
Rani Padmamani in a rent suit in respect 
of the Jama in the year 1875 desaribed 
it as consisting of 147 Bighas 11 Cottas 
and bearing & rent of Rs. 209.13:18.1. (See 
decree, dated 28th November 1875, Exhibt 
D). This suit, however, was of the year 
1282, which was’ about? years, after the 
Chalan (Exhibit Р.26) by which rent was 
deposited in 1275 (1868), and some years 
after the accounts (Exhibits P.6 and P.5). 
It is possible that there was a consolida- 
tion of the small Jamas in 1282, as the 


decree (Exhibit D) indicates and as it is: 


stated in the plaint that Ramjan Naskar 
had a Jama formerly bearing an annual 
rental of Rs. 209-19-17 Gandas in Mouza 
Balaria, which “after undergoing alterations 
from time to time became the courrent 
Jama bearing a rental of Rs, 129-12.15 
Gandas.” But the facts stated above are in- 
sonsistent with the grant of a Mokarari 
Pattah tn 1266 and there is no suggestion 
that avy Mokurari Pattah was granted at any 
time therafter, 

The second ground relied upon is that 
rent has been paid at an uniform rate for 
a long time. That question has to be oon- 
sidered, first, with reference to the small 
hollings before the alleged consolidation 
in 1266, and secondly, with respect to the 
Jamaafter the alleged consolidation in 1236. 
The learned Counsel for the appellants con- 
tended that with respset to the small hold- 
iari tha reut has varied from time to 
time, and we were referred to the varia- 
tion in some of them.. For instanca in the 
Ohalan for deposit of reat in 1275 (Bchibit 
Р.26) the Jama of Kristo Mongal Sarkar 
is. dessribsd аз 18 Bighas 17 Cottas at а 
rent of Rs. 27.8.13, whereas in the account 
for rent for 1269 (Exhibit P.25) the rent 
is stated as Rs, 32.5.18. The Jama in 
the name of Sitaram Kaora in 1265 was 
R3. 10-1-18 (see Exhibit P-29), whereas 
in 1275 16 was Rs. 13 3.9 (sea Exhibit 
P.25). The Јаша in the name of Ram 


Kishore in 1266 was Ri. 9.9.19, while in‘ 


1275 it hagama R3, 9-14-0. The Jam; in 


the name of. Radha Kant Gain in 1265 
was Rs. 2 18.81, but in 1975 it was 
Rs 4 4-9, It is contended, however, on b3hal£ 
of the respondent that, whenever thera 
was any variation in the Jama, it was ' 
due to variation in the area, It is pointed. 
out with referenoe to the holding in the 
name of Sitaram Kaora, that the Kobala 
executed by  Sanyasi Kaora, the great- 
grandson of Sitaram, dated Ostober 1834, 
shows that 6 Bighas 9 Cottas of land out 
of the Jama was sold to Ramjan, and the 
account of the year 1:66 (Exhibit P 29) 
shows Hs. 10.1 18 to be the rent of the 
holding, and the Chalan (Exhibit P.96) 
of the year 1275 shows thatthe area was 
7 Bighas 6 Cottas and the rent was 
Rs. 13.8.2, The difference of Rs. 3.1.4 in the 
rentis, therefore, said to be due to the 
difference in the area, vis, 17 Cottas which 
must have been added to the holding bet-- 
ween 1265 and 1275. But assuming that 
the difference of 17 Cottas in area was 
not due to difference in measurement, and 
was due to the addition of lands, the 
défendants must show that the rent of 17 
Cottas would explain the difference in the 
rent, viz, Rs 3.1.4. The rent of 6 Bighas 
9 Cottas being Hs. 10.1.18, the propor- 
tionate rent of a Bigha would be about 
Rs. 1-9-0 only. The rent of 17 Cottas of 
land, therefore, would be about Rs. 1.5.5 
only, and cannot explain the difference of 
Rs. 81.4, It may be said that the rent 
was not proportionate but depended upon 
the class and quality of land, and that 
the 17 Cottas, having regard to its quality 
and the olass of land to which it belonged, 
might have been assessed at a higher rent, 
viz, Rs. 3-1-4. But that cannot be a matter 
of speculation. There being prima facie 
a variation of rent which annot be ex. 
plained, by assigning a proportionate rent 
to the additional land (17 Cottas) it was 
for the defendant to show how the rent 
of 7 Bighas 6 Cottas came to be Rs. 13.3 2, 
when the rent of 6 Bighas 9 Cottas was 
Rs. 10.1.18 only. " 
' With respect to the Јаша standing in 
the name of Radha Kant Gain, which in 
1265 was Rs. 2 13.81 and Rs 44.9 in 
1275, it is said that the inerease is due 
to the addition of other lands. It appears 
from the Kobalas, dated the 7th Bhadra 
1242 and 28th Jyst 1262, executed by the 
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descendants of Radha Kant Gain, that 1 
Bigha 4 Cottasand 15 Oottas of land out 
of the Jama were purchased by the said 
two Kobalas respectively. The receipt for 


1260 showa the rent to be Rs. 13-8 11, 
and that for 1262 states the Jama as 
follows:— 
Rs. as. p. 
Previous ... ., 118 81 
Present... 100 
2 13 81 


This apparently refers to the 15 Cottas 
purchased in 1262 and the account of 1265 
(Exhibit P.29) shows the same rent. 
There is a Kobala in respect of 2 Cottas 
8 Chitaks of lands dated the 4th Baisakh 
1275, and it is recited in that Kobala that 
:4 Bighas 1 Cotta had been previously sold. 
The Chalan of 1275 states the area as 4 
Bighas 1 Cotta and the rentas Rs, 4 4-9. 
Up to 1266 we have the Kobalas of 1242 and 
1262 which covered only 1 Bigha and 19 
Oottas, and the rent was Rs. 2-13-£}. At that 
rate the rent for 4 Bighas 1 Cottas 
(leaving aside the 8 Cottas 8 Chitaks 
purchased in 1275) would be at least 
Rs. 5-100, but ‘the rent of 4 Bighas 1 
Cotta is stated in the Chalan of 1875 to 
be Rs. 44-9. Then, again, the rent of 4 
Bighas 1 Cotta being Rs, 4-9-0, the rent of 
each Bigha works out at about one rupee. 
whereas the rent of 8 Cottas 8 Chitaks 
was Rs. 1 3-12 which works out at about 
Rs, 2-4-0 per Bigha, The 8 Oottas was, 
not doubt, homestead and Suna land, but 
wo have not got the rates for the different 

. Glasses of land. 

The explanation attempted on behalf of 
. the respondents is, therefore, open to some 
of the comments made in connection with 
the Jama standing in the name of Sitaram, 
vis, that it was for the defendant to ex- 
plain the apparent variation, not merely by 
showing that there was variation in the 
area, but also by showing that the addi- 
tional rent was assessed at some rates of 


rent fixed according to the class and 
quality of land. The difference in the 
Jamas standing in the names of Rim 


Kishore and Kristo Mangal has not heen 
explained. We are referred to the varia. 
tion in some other Jamas, but we think 
it unnecessary to discuss all of them. The 
learned Subordinate Judge, referring to the 


small Jamas mentioned in Exhibit P-25 
which went to make up the Jama of 147 
Bighas 11 Cottas of land, says in his judg- 
ment:—" But all these cannot ‘beclearly traced 
back to the papers of the previous years. - 
Moreover, in many cases there were changes 
in the rents and defendant had no explana- 
tion to give for many of these changes. 
Although the presumption might be appli- 
cable to many of the lands, it cannot 
he ascertained which lands these are.” We 
also think that though the variation of rents 
in respect of some of the Jamas might 
possibly be explained (as to which however 
we express no definite opinion at present) 

there are others in which the valuation 
has not been explained by the defendant, 
and that being so, it cannot be said that 
the rent of the Jamas constituting the alleged 
tenure created in 1266 bas been paid at an 
uniform rate, 

We have next to see whether rent has 
been paid at an uniform rate since 1266, 
when a Pattah is alleged to have been 
granted consolidating the small Jamas into 
a big Jama of 147 Bighas 11 Cottas at 
a rent of Rs, 209 and odd. The Jama at 
the date of the present suit consisted of 90 
Bighas 18 Cottas at a rent of Вз. 129 12 15, 
after undergoing alterations from 
tims to time. It appears that one Nabin 
Ganguly purchased 4 Bighas ont of the 
Jama, and the Thokas show that 29 Bighas 
6 Cottas 8 Chitaks were acquired under 
the Land Acquisition Act, so that the 
total lands taken away from the Jama is 
about 33 Bigbas 6 Cottas 8 Chitake, and 
deducting the sama from 147 Bighas 11 
Cottas there should be 113 Bighas 5 
Cottas left in the Jama, but as a matter 
of faot there is only 90 Bighas 13 Cottas 
of land. There is, therefore, a difference 
of about 23 Bighas which bas not been 
explained at all. The learned Pleader for 
the respondent says that so long as the 
rent for the present lands is proportionate 
to the rent for 117 Bighas 11 Cottas, it does 
not matter what became of these 23 Bighas 
of land, But in order that the defendant 
might ask the Court to hold that uniform 
rent has been paid, he must show that the 
reduction in the rent was due to reduction 
in the area and, therefore, he must account 
for the 23 Bighas. It is said that some 
lands were acquired for а railway. Assum. 
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ing that it was so, it is nob shown how 
much land was taken up, and in any case 
there is no satisfactory explanation of the 
whole 23 Bighas, or that the rent of the 
90 Bighas 13 Cottas now left out of the 
` Jama of 147 Bighas 11 Cottas bears а pro- 
portionate rent of Rs. 129-12-15 having 
regard tothe class and quality of the Jands, 
Then, again, in a rent suit brought by 
Kishori Lalin 1898 ‘the Jama is desoribed 
as consisting of 94 Bighas 6 Cottas 8 
Chitaks at a rent of Rs. 135.7.1, whereas 
in the. defendant’s sonveyanoe, dated the 9th 
March 1900, though the area is described 
аз nearly the same (94 Bighas 5 Cottas 
144 Chitaks), the rent is stated to be 
Rs, 182-15-19. The learned Pleader for 
the respondent pointed out that there was 
mutation of names on the 8th August 1899 
in the landlord’s Sorista in respect of 4 
Bighas of lands purchased by Nabin 
Ganguli, and that the rent receipts granted 
.by Kishoriin April 1900 to the defendant 
described the Jama as 90 Bighas 13 Cottas 
aba rent of Rs. 129-12:15. It is accord- 
ingly contended that the description of 
the Jama in the defendant's convayanoe is 
insorrest. But 16 does not appear what the 
exact amount of rent payable for the lands 
purchased by Nabin Ganguli 
was for the defendant to satisfactorily 
explain the differance ia the Jama as givan 
ia Kishori Ghose’s rent suit and in the 
defendan.’s convayanca respectively. lt is 
to be observed that no papers have been 


produced in respest of the pariod of 20 
years from 1285 to 1305, 
The third geouad relied upon is that 


Ramjan erected Pacca houses and Musjid 
and grave yard, and excavated tanks on 
portions of the tenure. 

It appears from the schedule to the 
defendant's e»nvoyanoe, dated the 9th March 
1900, that the “dwelling house Khas 
including garden, tanks and Musjid and 
Garh ” are situated on 3) Bighas 7 Cottas 
aud 15 Chitaks, out of which .15 - Bighas 
7 Cottas 14 Chitaks are stated to be 
Lakheraj, and the remaining 15 Bighas 
only are stated to be Kheraj- (or rent 
paying), so that 15 Bighas Kheraj lard 
are mixed up with !5 Bighas Lakheraj, 
and the whole are within one boundary 
or Garh. Ualess, therefore, the houses, eto., 
are only on (he Kheraj portion, no 
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inference can be drawn in favour of the 
permanency of the tenure. We were referred 
on behalf ofthe respondent to the achednle 
to the plaint in & suit (No. 6 of 1598) for 
rent brought by Kishori Lal, as Dar-patnidar, 
against the representatives of  Ramjan 
Naskar in 1898, in which the dwelling- 
house and tank are described as part of 
the tenure. The boundaries mentioned in 
the plaint differ in some respects from 
the boundaries spoken to by Ram Chandra 
Sarkar, witness No. 2 for the deferdant in 
the present suit, as those of the Pueoa 
house of the Naskars, Bhola Nath Ganguli, 
the witness No. 1 for the defendant, says: 
“I know some lands of those in schedules 
Ka and Kha. I know the Bari of the 
Naskars, their house is a  Pueo& two. 
storied one. It stands on 7 or 8 Bighas 
of land. Part of it is Lakheraj and part 
Kheraj or rent paying. The rent-paying 
part is included in the Ka Jama of the 
plaint. The Naskars havea garden on 17 
or 18 Bighas on three sides of their house. 
There is a Garh surrounding all. All this 
is in the Jama in schedule Ka. They had 
Musjids which stil] exist.” In oross-examina- 
tion, however, he says: "I did not enter 
the house of the Naskars. Seven or eight 
Bighas are enclosed by walls. There isa 
Khirki tank within the enclosure. There 
are courtyards within. I have said that 
tho garden attached to the house is in 
in the Kobala. I 
cannot say which plot of Kobala it would 
be. I have said that the Musjid is in 
Ka as it appears from our Коһа]а.” 
The sta'ement of this witness, therefore, 
to a large extent at any rate is based 
upon the description in the Kobala and 
a portion of the dwelling-house is even 
according to this witness on Lakheraj 
land. 

If the lands on which the dwelling house 
and tank are situated and which are said 
to be Kherajcan be separated from the 
rest of the 30 Bighas which are comprised 
within one enclosure,and are not mixed 
up, there is no reason why in the defend. 
ant’s conveyance, the dwelling house, tanks 
and gardens, etc., should have been described 
as 30 Bighas "minus Lakheraj 15 Bighas” 
and the Kheraj stated to ba 15 Bighas, 
nor why in theroad-cess return, Exhibit U, 
the dwelling-houses, 15 Bighas, should be 
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described as “out of the family dwelling- 
house, garden and tank." If tbe Kheraj 
and.Lakheraj lands are mixed up, the land- 
lord in suing for rent would describe the 
dwelling-houses, etc. as being 15 Bighas 
within the tenure. 

In any case it is not clear that the 
dwelling-houses, eto,, are on the Kheraj land. 
The survey map of 1847 mentions three 
Pucca houses in the Monza, one of which 
was stated by both parties to be Ramjan's 
house. But the existence of a Pucca house 
so far back as 1847 goes against the case 
that the dwelling house is upon Kheraj 
land. Before the alleged consolidation and 
grant of Mokurari Pattah in 1266, there 
was a number of small Raiyati holdings, 
and even assuming that an occupancy Raiyat 
could erect Pucsa buildings, no rigbt of 
occupansy was recognised before Act X 
of 1859. 16 is, therefore, extremely 
unlikely that Ramjan should haye con- 
structed Praca builditgs on lands constitut- 
ing small Raiyati holdings rather than 
upon Lakheraj lands which he had admit- 
tedly had within the same enclosure. 

It is pointed out that there are Hats on 
the lands of the tenanoy, and that a sub- 
tenant Bholanath has built a Pucca house. 
But the existence of Hats does not raise 
апу · presumption of permanency, and the 
Pucca house of Bholanath was built after, 
or ahout the time of, the institution of the 
suit. 

The observations made above with 
regard to the dwelling-house would also 
apply to the Musjid and grave-yard, and 
perhaps with greater force. As for the 
tanks the only evidence is that they are 
old tanks, and there is no evidence to show 
that they were excavated after 1266 when 
the Pattah is said to have been granted. 

The fourth ground relied upon by the 
learned Subordinate Judge is that although 
the income was about Rs. 1,000 а year, 
no attempt was ever made to make it Khas 
or to enhanceits rent. It appears, however, 
from the Thokas (collection papers) of 
the year (1295) that only a small portion 
of the rents was actually realised from the 
tenants, and in many caces there were very 
large &rrears extending for several years, 
and in some there was no payment at all. 
It is sontended on behalf of the defendant 
that a tenant would not overstate the 


annual value, because cesses would be levied 
upon -such value. But having regard to the 
fact that under section 20 of the Road Cess 
Act the landlord is precluded from suing 
for or recovering any rent not inelnded 
in the return, no importance can he attached 
to the fact that the rents payable by the 
tenants were entered in the return submitted 
by Ramjan. 

[t appears from the oral evidence adduced 
on behalf of the defendant himself that the 
lands in the locality were in a bad condi- 
tion before the making of sluice-gates by 
the Government. 

Defendant’s witness No. 2, who was 
formerly in the service of Ramjan Naskar 
and subsequently in the service of the 
Receiver, says that "when Nabin Ghose got - 
the Patni, some lands became water: logged 
and so crops could not well grow on them. 
The lands improved after the making of 


ihe sluice-gates by the Government. It is 
З ог 4 years that they have been made. 
When Nabin Ghose first took the Patni 


the tenant quarrelled with him. I cannot 
say why he made the Dar-patni, and why 
also he gave up the Patni.” Gopal Chandra 
Sardar (witness No. 5), who waa formerly 
in the service of Kishori Lal Ghose and 
whose father looked after the cultivation of 
Ramjan Мавкаг, saye: “When Nabin Ghose 
took the Patni, the tenants combined and 
made a Dharmaghat against him. It is 
only about 3 years that sluice-gates have 
been made, since then our lands have be- 
come fertile. During Nabin Ghose’s time 
renis were not well realised.” The witnesses 
for the plaintiff also say the same thing. 
Atul Chandra Ghose (witness No. 5), the 
Naib of the plaintiffe, says that “the Mahal 
was in a bad condition, so we did not 
sue for Khas possession of the land. Much 
land was then lying Patit...... the condition 


of the Mahal was bad till 1815, Then 
the sluice gates were made. The whole 
Pargannah was ina bad condition,” Tarak 


Nath Dutt also in the plaintiff's rervice 
saye: "During Nabin (Gthose’s time the 
condition of the Mahal was bad. There 
was very much litigation between him and 
the tenants. There was at that time no 
drainage, and hence the lands were for the 
most part useless. He was reduced to great 
difficulty and became indebted on account 
of the Patni. He had to pay heavy rent 
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to the Zemindars, but he could not realise 
the tenants’ rent, Holdings made Khas 
‚ gould not be let to tenants.’ Kali Kumar 
Bose (witness No. 13),. who was formerly 
in the servica of Nabin Ghose, says: “All 
the drainage was stopped dnd hence the 
lands became almost useless. The tenants’ 
holdings were mostly bought up by the land- 
lord. Those Khas lands also could not 
be let, as the boundaries were generally 
found to be false and no tenants could 
be available." It also appears from the 
judgment of the Subordinate Judge, dated 
the 21st December 1906, in the proceeding 
for setting aside tha sale of the Patni, 
(when it was purchased by the plaintifs) 
that the Patni wasa ‘losing concern allalong." 
It may be, as contendad by the learned 
Pleader for the respondent, that the failure 
to realizə rests was partly due to the 
combination among tenants, but the’ evi: 
dence quoted above clearly shows that the 
lands in the loeality were until recently in 
a very bad condition. The evidence quoted 
above relates to the Patni, and not specifi- 
cally to the tenure of Ramjan Naskar, but 
the evidenca goes to show the condition of 
the lands in the locality, It is clear that 
before the sluice gates were opened the 
lands were in a bad condition, and lands 
which became Khas could not be let out 
to tenants. Under these circumstances no 
landlord would think of making the tenure 
‘Khas or attempt to enhance its rents, and 
the circumstances sufficiently explain why 
the rent of the tenants was not enhanced. 
It may be observed that the mere, fact 
that rent has not been changed for a long 
. time by itself is not sufficient to show that 
the original contrast was for payment of 
rent by the tenant at а fixed rent for ever. 
Sea Jagabandhu Saha v. Мадпатоџі Dassi (26). 

As already stated, had there been & 
Mokurari Pattah in 1266, it would have been 
mentioned in the Ohalan for deposit of rent 
(Exhibit P-26), Then in the land acquisition 
proceedings (which will be presently referred 
to), there was no mention of Mokurari. 
In the road cess return (Exhibit U), 
upon which some reliance is placed by the 
defendant, though the tenancy is described 
as "Mourasi (anesstral) purchased Patni,” 
there is no mention of Moxurari. Then 


(28) 38 Ind. Cas, 884: 22 О, W. М, 89 at p. 95; 24 
С, 1. J, 863; 44 О. 655, | 


again in the plaint in Rani Padmamani’s - 
suit (Exhibit D), used in evidenca on bshalf 
of the defendant, though a consolidated rent 
was sued for, it was not stated to be 
Mokurari, and lastly in Kissori's suit ‘Exhibit 
E) not only was Mokurari not mentioned. 
but the Jama was described as а “Tissa Jote.” 
The learned Pleader for the respondent 
referred to Mitra’s Land Tenures in Bengal, 
page 207, to show that a, Tisoa tenant 
in 24-Pergannahs has a permanent interest; 
but that the word is not used in that 
sense in the locality appears from the 
evidence of the defendant’s own witness 
No. 2 Ram Chandra Saha, who speaking 
of his own Jamas says: " I have perma- 
nent rights tò the lands. They are not 
Tioca Jamas.” 


The origin of the tenancy is known, 
viz., a number of small Raiyati holdings, and 
we have seen thatthe grounds upon which 
the learned Judge. proceeds to hold that 
there was a Mokurari grant are not borne out 
by the facts proved. 


Oar attention has been drawn on behalf 
of the appellants to some evidence which 
does not appear to have been taken into 
consideration by the Court below. It appears 
that in 1882 about 20 Bighas- of lands of 
certain Jotes were acquired under the Land 
Acquisition Act. Thereare several awards 
on the record, and they show that the 
Jotedars claimed under Mourasi rights, 
but failed to support their claims or to 
show that they had any heritable or transfer- 
able right to the lands. It is stated in 
the award “in consideration, however, of 
their length of tenancy certain sums in 


‘the way of compensation have been allowed 


them for the loss of their Jotes irrespective 
of the-amount payable to the Zemindar 
and Patnidar on account of their proprietary 
rights in the land,and this not as a matter 
of right bat rather as а concession.” 
Fazlur Rahman Naskar, a son of Ramjan 
Naskar, was a party to the proceedings, 
as also the Receiver to their estate. Ib 
is contended on behalf of the respondent 
that there is nothing to show that these 
proceedings related to the lands of the 
Balaria Jama, and it is pointed out that 
the awards were objected to on his bahalt 
in the Court below. 16 dzes not appear, 
however, on what grounds the. awards were 
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objected to and that any objection was 
taken that they did not relate to the lands 
of the Jote in suit. On the other hand the 
fact that lands of schedule Ka were ав. 
quired under the Land Acquisition Aot, is 
relied upon on behalf of the defendants 
for explaining the variations in the area 
of the tenancy, and the Court below also 
relies upon that fact for the said purpose to 
show that the lands were included in the 
Balaria Jama. It is true that these proceed- 
ings cannot decide questions of title, and 
that the Receiver, who was called ‘upon to 
adduce proof in support of his claim and 
failed todo so, was allowed "the option of 
substantiating his claims if any in the Civil 
Court.” But Fazlur Rahman, a son of 
Ramjan Naskar, was also a party to the 
proceedings, and the awards show that the 
right of the Jotedars was asserted in these 
Proceedings and was not recognised, 

Then it appears from the evidence of 
the plaintiffs’ witness Kali Kumar Bose, 
who was Mohurir under Nabin Ghose (the 
Patnidar) and Am-Mukhtear of his son, 
Kishori Ghose (the Dar-patnidar), that 
one Haripada went to him to pay renton 
behalf of the defendant, Anath Bandhu 
Pal, after his purchase, and asked for 
Dekhila mentioning the purchaser as the 
tenant, that the witness refused to do so, 
and said that he would retain the name 
of Ramjan Naskar as tenant, and described 
Avath Bandhu only as Marfatdar, and that 
sometime afterwards the defendant and 
Haripada came and consented to pay rent 
and take Dakhila with Ramjan's name as 
the tenant, It is pointed out on behalf 
of the respondent that Kali Kumar was 
examined on the 7th February, and Anath 
Bandhu was examined on the 2nd February, 
but no question was put to the latter on 
the point. That appears to be so, but Kali 
Kumar was not cross-examined with refer- 
ence to the above statements’ made by 
him, The effect of the use of the word 
"Marfatdar" may vary according to the 
circumstances of each case on а considera- 
tion of all the facts of the case, but 
having regard to the fact that rent receipts 
were asked for in the name of the purchaser 
and the landlord expressly refused to grant 
receipt in his name, and gave receipt in 
the name of the old tenant (the purolinser 
being described merely аз  Marfatdar). 
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negatives any idea of recognition of the 
purchaser as the tenant. 

The learned Subordinate Judge refers 
to the plaint in a suit by Kishori (Dar- 
patnidar) for rentof 1301—1304 as show- 
ing that Fazlur Rahman along with two 
other persons were sued as tenants. But 
they were sued as Sarbarakars in possession. 
Fazlur Rahman was not sued as heir of 
Ramjan. The latter left a widow and 
two sons, one of whom was Fazlur Rahman, 
and the widow and the otherson were not 
made parties to the suit. Nabin Ganguli 
was also made a party to the suit, but 
it is stated by Kali Kumar Bose that as 
there was inconvenience in realizing rent 
from the Receiver and Nabin Ganguli was 
& monied man, therefore, Nabin was made 
& party. . 

The defendant says that he was recognised 
by the plaintiffs in the year 1317 by the 
Daklila, dated 9th Aswin 1317. His case 
is that the plaintiffs’ Gomastha at first 
took rent and granted Dakhila recognising 
him as their tenant, but a misunderstanding 
having arisen subsequently, their Gomastha 
fraudulently took back the Dakhilas 15 or 
16 days afterwards and changed the name 
of Hari Das Pal into that of Ramjan 
Naskar. The plaintiffs’ Gomastha, on the 
other hand, said that it was the first day 
on which he began work as Gomastha, 
and that he wrote out the Dakhila in the 
name of Hari Das Pal as tenant without 
caring to see the Thokas which he had 
with him, but that the witness Atul Chandra 
Ghose who was present, having asked him 
to consult the Thokas before granting 
Dakhilas, he referred to them and finding 
the name of Ramjan there as the tenant, 
changed the name then and there. The learned 
Subordinate Judge was of opinion that 
neither of these stories was true, that the 
real reason for the change had been sup- 
pressed by both parties, but that the 
Dakhila was granted with the name changed 
at the time it was granted. We think 
that the name of the tenant was changed 
at the time the Dakhila was granted, and the 
fact of the change goes to show that the 
defendant was not recognised at tenant. 

On the whole we are of opinion thatthe 
defendant has failed to prove that the Jama 
mentioned in schedule Ka was a permanent 
Mokurari tenure. It is contended on behalf 
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of the respondent that even if it is nota 
permanent tenure, the plaintiffs would stil 
not be entitled ġo get Khas possession 
: unless 16 is proved that itis non-transferable 
and that the onus of proving non-transfer- 
ability of a tenure is upon the landlord. 
Reference was made to certain cases, but we 
do not think that they support the contention. 
In Doya Олат Shaha v. Anund Ohunder Sen 
(11) it was no doubt held that there is 
no presumption that any tenure held is 
not a transferable tenure, and a landlord 
who sues for Khas possession on the ground 
that a tenure sold was not transferable 
must establish his case аз an. ordinary 
plaintiff, That case, however, was not follow- 
ed in the snbsequent case of Kripamoyi 
Dabia v. Durga Govind Sirkar (97). There 
the defendant set up a permanent and 
transferable tenure and the learned Judges 
held that if the defendant proved it, and 
not otherwise, he would be entitled to be 
in possession. They were of opinion that 
the question was concluded by the authority 
of the Privy Council in the вазе of Raja Sahib 
Perhlad Sein v. Maharajah Ravender Kishore 
Sing (23) аз а1зо by several other cases de- 
sided by this Court In Prahlad Sein’s case (28) 
the Judicial Committee observed: “The ap- 
pellant is the Zemindar; as such he has а 
prima facie title to the gross collections from 
all the Mouzas within his Zamindari, It lay 
проп the respondents to defeat that right 
by proving the grant of an intermediate 
lenure." Referring to that вазе the learned 
Judges in Kripumoyi’s case(27) remarked: “No 
doubt what was set up by the defendant 
in that case was the grant of an intermediate 
tenure, but this cireumstance does not make 
. any difference in the principle which their 
Lordships laid down, and which we are 
bound to apply in thiscase. And applying 
^ that principle, it seems to us that unless 
the defendant oan prove the tenure set up 
by him, t2z.,a permanent and transferable 
tenure, the plaintiff, the admitted landlord, 
is entitled to enter into possession. And 
this view has been uniformly taken by 
this Court, as would appear from an 
examination of the cases quoted above.” 
Some reliance was placed upon the case 
of Banee Madhub Banerjee v. Joy Kishen 
(27) 15 C. 89; 7 Ind. Dec. (N. s.) 645. 


(28) 12 M. I. А. 292 at p. 831; 2 Suth Р, C. J. 226; 
2 Sar. P. C. J, 430; 20 E. R, 349. 


-and treated as 


Mookerjee (10), but the tenure in that case 
was one for building purposes, and it was 
proved that according to the custom of the 
district (Hooghly) it was transferable. We 
have diseussed the question on the assump: 
tion that the tenancy is a tenure, bnt we 
have already found that it is nota 
tenure. i 
It was further contended that the tenancy 
is non agricultural because there are some 
homesteads and tanks on the land. We 
have elready held that it was not olearly 
proved that the homestead or tank is on 
the Kheraj portion (the tenure) and is 
not on Lakheraj lands. But even if the 
tomesteads or tanks are situate on the lands 
of the tenancy it would not make the tenansy 
& non agricultural one, it being admitted 
that the tenancy consisted of small Raiyati 
holdings, at any rate, up to 1266. Assum- 
ing, however, that the tenaney is none 
agricultural, the provisions of section 108, 
clause (7), of the Transfer of Property 
Act do not apply to the tenancy, as it 
was created before that Act was passed, 
In the case of Madhu Sudan Sen ү. Kamini 
Kanta Sen (13) Maclean, О. Ј., and Mitra, 
J., held that the incident of non-transfer- 
ability is common to tenancies from year to 
year of homestead lands created before the 
passing of the Transfer of Property Act, | 


“in the absence of a custom to the contrary, 


and followed the case of Hari Nath Karmakar 
v. Raj Chandra Karmakar (12) on the point. 
With reference to the observations of 
Peacock, О. J., in Banee Madhub's case (10), 
which supported the opposite contention, the 
learned Judges observed, “they were unneces- 
sary for the decision of the case, and we donbt 
whether they accurately state the law as now 
understood in Bengal.” 

-The cases relating to the question of 
heritability of non-oceupaney holdings cited 
before us have no bearing upon the pre- 
sent question, nor the coase of Khitish 
Chunder Roy v. Bhikan Mamud Pramantk 
(23) in which the lease was one for 105 
years for general purposes and which was 
held to be assignable not only upon that 
ground but als? because the conduct of 
the parties pointed to its having been 
regarded on both sides as transferable 
such. Having regard to 
the authorities, we must hold that it was 
. (29) 25 Ind, Cas, 530; 19 O. L. J, 448. i 
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for the defendant 45 show that the tenancy 
‘(which is non permanent) is transferable, 
and that he has failed to do so. 

The learned Pleader for the respondent 
next contended that that he is entitled 
to rely upon the presumption laid down 
in section 50 of the Bengal Tenancy 
Act, the principle of which has been held 
to apply to suits for ejestment [see 
Nityananda Pal у. Nanda Kumar Chowdhury 
(9) and Pran Krishna Saha v. Mukta 
Sundari Dassya (8)]. Bat upon the defend- 


ants own case the tenure cams into 
existence only in 1266, and no question 
of presumption that it was held at an 


uniform rent from the time ‘of the Permanent 
Settlement вап arise. It is said that the 
constituent parts of the tenure were 
being held from a very long time at an 
uniform rent, and that even if there is 
any variation in the rents of any of the 
small holdings which constituted the tenure, 
only such Jama may be left out of con- 
sideration; but onse is is shown that any 
of the constituent parts of the tenure 
was not held at an uniform rent, no 
presumption can arise as to the tenure 
having been held at an uniform rent 
from the time of the Permanent Settlement. 
As to whether such a presumption can 
arise with regard to the small Raiyati 
holdings which constituted the tenure (i e., 
with regard to the alternative cse set 
up in paragraph 5 of the written state- 
ment), the question will be considered 
later on. So far as the defendants’ case 
that the tenancy is a tenure is concern- 
el, no presumption can arise that it has 
been held at an uniform rent or rate 
of rent from the time of the Permanent 
Settlement. 

Three other contentions raised on ba- 
half of the respondent remain to be con- 
sidered. The first is’ that a Masjid stands 
on а portion of the tenure, and the 
Musjid was not included in the defendant's 
conveyance. It is in the possession of 
the old tenant, and it is accordingly 
contended that the plaintiffs cannot obtain 
Kbas possession of the lands. 16, no doubt, 
appears from the conveyance that the 
Musjid together with the land on which 
e:clulel from tha oon. 


16 stands was 
vayauce, and Ram Chandra Sirkar, tha 
witness No. 2 for the defendant says 


that the Musjid and the graye-yard to 
the sonth of the Musjid are in the possession 
of Fazloo Mian, one of the heirs of 
Ramjan. The learned Subordinate Judge 
was accordingly of opinion that the entire 
tenure had not been sold and the plaint- 
iffs could not, therefore, ejest the defend- 
ant. It appears, however, that the dø- 
fendant purchased the tenure agreeing. 
to pay the entire rent thereof, and no 
portion of the rent was payable by the 
vendors who were left in possession of 
the Mnsjid and grave-yard, which sould 
not be possibly used in any way by the 


vendee who was а Hindu. As for the 
family dwelling-house and lands and 
tanks appertaining thereto, they were 


expressly included in the conveyance, the 
vendors being allowed to reside in the 
house for a period of ten years free 
of rent as stated in the conveyance. 

The next point raised on behalf of 
the respondent is that the decree in 
execution of which the Patni was purchas- 
ed by the plaintiffs is not arent decree, 
and the sale held thereunder cannot 
have the consequences attaching to a sale 
held under a decree for rent under the 
Bengal Tenanoy Aob, so that the Patni 
tenure was not sold free of inoumbrances 
and the Dar patni still eubsists, and that 
the plaintiffs, therefore, have no right to 
obtain Khas possession of the lande. This 
contention is based upon two grounds. The 
first is that cartain drainage charges were in- 
cluded in the decree. But under section 1, 
clause (5), "rent" includes also money re- 
coverable under any enactment for the time 
being in force as if it was rent, and money 
payable under section 42 (a) of the Bengal 
Drainage act (VI of : 580) is money recover- 
able as rent within the meaning of the seo- 
tion. See Mon Mohini Dasi v. Priya Nath 
(30), The learned Subordinate Judge has 
rightly disallowed the contention, and 
pointed out that the plaintiffs might have 
shown that the drainage charges had been 
paid by their mother (the executrix) 
and were recoverable from the Patnidar, 
had the objection been taken specifically 
on this ground in the defence. The other 
ground was not taken in the lower Court, 
and is based on the fact that Mal, Mourasi 


(30) 8 0, W, М. 640. 
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Mokurari, and Lakheraj Brahmatter lands 
were included in the Patnilease, It is con- 
tended that Rs. 19,436 is the real Patni 
rent, and separate rents are mentioned for 
the other classesof lands such as Lakheraj, 
Brahmatter and Mourasi Mokurari, eto., and 
that, therefore, the decree was on account 
of three separate tenures, viz, a Patni, 
and tenures under Lakheraj and Mourasi. 
We were referred to a number of cases 
. in support of the proposition that a sale 
held under a decree for rent on account 
of several tenares or holdings is not 
a sale under the Bengal Tenancy Act. 
It is unnecessary to consider these cases, 
because we are of opinion that -there .are 
not several tenures included in the Patni 


lease. There is only one tenure at a 
rent of Rs. 21,524-2-0 although 
in arriving at the total rent, the rents 


fixed on account of the Patni and those 
for the Lakheraj and the Mourasi lands 
are separately mentioned. The decree also 
after referring to the rents payable for 
the different classes of land states "the 
aforesaid Tarafs, eto., bearing a total Patni 
Jama of Rs, 21,524-2 0.” There can oertain- 
ly be a tenancy in respect of the several 
classes of lands mentioned above, and we 
have no doubt that there was only one 
tenure created by the Pattah at a total 
rent- of Rs, 21,524-2-0. We are accordingly 
of opinion that the tenure cculd be sold 
under the provisions of Chapter XIV of 
the Bengal Tenancy Act, and that there 
is no force in the contention of the respond- 
ent, 

The third ground taken is that the 
decree for rent passed only the right, title 
and. interest of the Patnidar because there 
was an agreement (prior to the rent sale) 
to purchase tha Patni at Rs, 18,000 and 
it was purchased at the rent sale accordingly. 
It dces not appear, however, that there was 
.any such agreement, What Manmatha Nath 
Mitter, one of the plaintiffs, says is that 2 or 
3 days befcre the sale there was a talk 
between him and the Patnidar’s (Kisscri 
Ghose’s) manager that he would buy up 
the Patni for Rs. 18,000. The judgment- 
debtor would naturally try to get bidders 
.in order that the property might fetch a 

.proper price at the sale, and if the deoree- 
holdér on being approached by the judg- 
mont-debtor expressed his intention of 


bidding for the property up to a certain 
amount, we do not think (in the absence of 
avy fraud of which there is no suggestion) 
that it would deprive the purchaser of the 
benefit attaching toa sale under the Act 
or render it a private sale. The oase of 
Uma Charan Mandal v. Midnapore Zemin- 


day Company (81) has по application 
to the facts of the present case. Therea 
tenure-holder having offered to sell his 


interest to the Patnidar, the latter agreed 
to pay the price asked only if the tenure 
was rid of the interest of subordinate 
tenure-holders, and it was arranged that 
the tenure-holder would make default in 
paying rent and that the Patnidar would 
sue him for arrears of rent, and put up 
the tenure for sale in execution of the 
decree, and that a person who kad no 
intention of buying the property would be 
made to bid up to a figure approaching the 
price settled, which thereupon would be 
offered by the Patnidar, and the sale was 
effected as arranged, and it was held that 
the transaction should be viewed as a 
private sale, which in fact it wae, the 
form only of a Court sale having been 
gone through and abused with the object 
of defrauding the under-tenure-holders. 

16 is finally contended ор behalf of the 
respondent that even if it te held that the 
Jama is uot a permanent tenure, the 
alternative case set up in paragraph 5 of 
the written statement should be considered. 
In the fifth paragraph of the written 
statement it was stated: " If in the decision 
of the Court it be established that the 
said Ramjan Naskar and his heirs had no 
Mourasi Mokurari tenure in the said two 
Jamas in suit, even then this defendant 
submits that inasmuch as the said Ramjan 
Naskar and his predecessors and successors 
had for a long time from before the Perma. 
pent Settlement been in possession of the 
said Jamas on payment of an unchanging 
and uniform rate of rent, so they acquired 
the right of a ‘Raiyat at fixed rate’ in 
regard to them and since the eaid right 
is transferable according to law and custom, 
this defendant has acquired a good title 
thereto by virtue of his purchase and the 
plaintiffs are not competent to make ary 


+ (81) 26 Ind. Cas. 182; 19 C. W. N. 270 200, L, J* 
1. 
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claim for Khas possession in regard to 
them.” The aecond issue in the вазе was, “was 
Ramjan Naskar Mourasi Mokurari tenure. 
holder in respact of the lands mentioned 
in the schedules Ga and Gha in the plaint, 
or in the alternative was he Riayat at fixed 
rates in respect thereof? " The learned 
Subordinate Judge in dealing with the ques. 
tion of presumption observes as follows: — 
“Although the Chalan of 1256, P.28, 
does not show the small tenancies which 
went to make up the first tenansy of 147 
Bighas 11 Cottas of land, they are shown 
by another paper, Exhibit P-25, which 
gives a long list. Butall these cannot be 
clearly traced back to the papers of the 
previous years. Moreover, in many cases 
there were changes in the rents and defend. 
anta had no explanation to give for many of 
those вһапдөз....................................... 


mentioned in 
these papers prior to the Permanent Settle- 
ment can be identified with the present 
Jamas. If, however, any of these Jamas 
can be identified, and if it can be proved 
that the rent or rate of rent of any such 
Jama has not been changed from the time 
of the Permanent Settlement, or that the 
circumstances are such as to raise the 
presumption that the rent or rate of rent 
has remained unchanged from the Perma. 
nent Settlement, we think the plaintiffs are 
not entitled to get Khas possession in 
respeot of such Jamas. It may be said 
that the defendant having fought out the 
ease in the Court below on the footing that 
the small Raiyati holdings had been consoli- 


dated in 1266 into a permanent Mokurari 
tenure, should not now ba allowed to 
havé the oase tried on the ground that 
the small holdings were holdings at fixed 
rates. But the alternative case, viz, that 
these small Jamas were holdings at fixed 
rates was distinctly taken in the written 
statement, and an issue was raised on the 
point. The correctness of the finding of 
the learned Subordinate Judge on the point 
has been challenged on behalf of the re- 
Spondent. As stated above, the names of 
some of the Jamas appear in the Khatians 
and Goswara papers which are more than 
130 years old (1783), and having regard 
to all the ciroumstances wa think that for 
the ends of justice the quastion whether 
any of the Jamas can be ilentified should 
ke gone irto. 

The lands of schedule Kha situated in 
Mouza Bankipore form the S1bjeot-matter 
of Appeal No. 258 of 1914. The Court 
below held that the lands did not constitute 
a permanent tenure, and gave a decree to 
tha plaintiffs in respect of these Junds. 


“This appeal is, therefore, preferred by the 


defendant. 

The learned Subordinate Judge’s finding 
with respect to this Jama is as follows : — 
" As to the other tenancy the fats are 
somewhat different. It is at Bankipore 
which was not Ramjan’s own village. 
There is no proof that he raised any Puooa 


structure here as on the other tenanoy. 
The evidence is not also olear that he 
made any valuable tanks on it, He does 


not seem to have cared to take any Pattah 
for it, though some of the component 
parts of this also were very old tenancies, 
It is not so old as the other one, having 
some into existence in в consolidated form 
in 1275. Though its area was larger, the 
lands were not half во valuable as those 
of the other tenure. This would appear 
from the cess return already referred to. 
So in the oase of this tenancy I find no 
legally sound basis for finding that this too 
was permanent, ” 

The Chalan for deposit of rent of 1275 
in respect of these lands (Exhibit Р.27) 
mentions the small Jamas constituting thia 
tenancy, and shows 152 Bighas 5 Cottas 
6 Chitaks of land and the rent Rs, 207.1.1, 
and the same area and rent &ppear from 
the plaint in a rent suit by Kissori in 1895 
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(Exhibit E). Iri the rent receipt, dated 16th 
Assin 1308 (Ostober 1901), Exhibit A 13, 
the area was given as 149 Bighas 10 Cottes 
6 Chitaks and the rent as Rs. 203-10.11, and 
that is the present area and rent. Nabin 
Ganguli purchased some landa of this Jama 
also, and: 16 is said that some other lands 
were acquired out of this Jama, and that 
that accounts for the variation in the area 
and rent. But no presumption can arise 
that the tenure was held at an uniform 
rent from the time of the Permanent Settle- 
ment, besause the alleged consolidation in 
1275 shows the contrary. Then the account 
of 1266 (Exhibit P.28) shows the rent 
of the Jamas in Bankipore amounted to 
Rs, 224 2.173, whereas the Chalan (Exhibit 
P.27) shows the rent as Rs. 207-1.1. The 
defendants have filed nine rent receipts of 
the period between 1260 and 1275, and 
it appears from these receipts that there 


was variation of rents, at any rate, 
in respect of some of the small Jamas, 
and that some of the Jamas men- 


tioned in the Chalan, P 27, are not men- 
tioned in the rent receipts befcre 1275. 

The observations made in connection with 
the lands of schedule Ka in Balaria apply (in 
so far as the questions are common) to 
these lands of schedule Kha and need not 
be repeated. They apply with greater force 
with respect to.this Jama as there was no 
eonsolidation of the small Jamas in 1268, 
nor even any mention of any Mokurari 
Pattah, nor are there any Pucca structures, 
Musjid, graveyard, or large tank on this 


.Jama as in the other. · Ја fact the learned 


Pleader for the defendant admitted that 
he cculd not place the evidence in this case 


‚ав high as in the other case, and we think 


that with regard to these lands also, the 
defence, in so far as it is based upon the 


. lands being a permanent Mokurari tenure, 


must fail, 

` So far as the small holdings are concerned, 
which were consolidated in 1275, the names 
of a few (a very few) of the tenants in 
whose names the Jamas stocd, can be identi- 
fied with the names appearing in the 
Khatians and Gosware papers of the period 
prior to the Permanent Settlement (Ex- 
hibit V series), and the observations made 
in connestion with the alternative ease set 
up in the fifth paragraph of the written 
statement with respect to the lands of sohe- 


dule Ka apply to these Jands also. Under 
the circumstances we make the came order 
with regard to these lands as we have made ` 
in connection with the lands of schedule Ka. 

We row come to the lands of schedules 
Ga and Ghs. The defence with regard to 
these lands was that they do not appertain 
to the plaintiffs’ Zemindari No. 156, 
that the plaintiffs neither have nor had any 
right to hold Khas possession of the same 
on any ground whatsoever, and that even 
if it be found that they are Mal Jands 


-included within the Taluk, Ramjan Naskar 


and his heirs having enjoyed and possessed ` 
them for long upwards of 12 years adverse- 

ly to the plaintiffs, they (Ramjan and his 

heirs) had acquired a good title by adverse. 
possession and the defendant by his pur- 

chase had acquired a good title thereto. The 

defendant further pleaded that the suit for 

Khas possession was barred by limitation, 12 

years having passed from the date of the 

defendants’ purchase in July 1299. 

The issues framed on the 18th Decem- 
ber 1911 in connection with these ‘ands 
were as follows :—/ifth, are lands described 
in the schedules Ga and Gha of the plaint 
situated within the plaintiffs’ estate T'ouzi 
Мо, 156 of the Colleotorate of 24-Pargannahs; 
stzth, have the defendants any right to 
the lands described in schedules Ga and 
Gha of the plaint by adverse possession 
against the plaintiffs; seventh, is the plaintiffs’ 
slaim for Khas possession barred by limi- 
tation, the suit being brought after 12 years 
from the defendants’ purchase. 

A Commissioner was appointed on the 
29th February 1912 to ascertain by measure- 


.ment whether the lands appertained to the 


plaintiffs Zemindari No. 156, and whether 
they are covered by tbe defendant's purchase, 
The Commissioner was engaged for about a 
year and his final report was submitted on the 
6th February 1913. He reported that all 
the lands of schedules Ga and Gha, with the 
exception of five plots, appertain to the 
plaintiffs’ estate. The case was then fixed for 
hearing on the 25th February 1913, The 
defendant obtained sdjournment of the case 
from time to time until the 13th May. 
Up to this time there was no suggestion 
that these lands were within the estate, 
the defendant’s case being that the lands 
were not included in the plaintiffs! Zemin. 
dari. On the 2nd (June 1918, however, 
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the defendant applied for amendment of 
issues, and the words "Are the lands of 
schedules Оа and Gha the Mal lands of the 
plaintiffs’ were added in the fifth issue as 
originally framed. 

The learned Subordinate Judge held that 
it was for the plaintiffs to show that these 
-lands were in the possession of the Zamin- 
dar when the Patni was created, and as 
the plaintiffs had failed to show that the 
guit was barred by limitation. 

The Patni appears to have been granted 
in 1881 in respeot of the entire Zemindari; 
but unless the Zemindar was in possession 
of the lands when the Patni was created, 
he or his successors in interest (the plaint- 
-iffs) cannot claim possession, although the 
plaintiffs purchased the Patni at а sale 
for arrears of rent. It is contended on 
behalf of the plaintiffs that there is no 
suggestion in the defence of the defendant 
that his predecessors-in title had been in 
possession at any time prior to the creation 
of the Patni (1881), their defence being 
that the lands did not appertain to the 
plaintiffs’ Zemindari at all, and that even 
if they did, Ramjan Naskar and his heirs 
had acquired a title by adverse possession 
for 12 years, and in these circumstances 
the plaintiffs could not be called upon to 
show that the Zemindar was in possession 
before the creation of the Patni. It is 
further contended that the suit is not 
based on the allegation of possession and 
subsequent dispossession and, therefore, does 
not come under Article 142 of the Limi- 
tation Act, but comes under Article 144 
and it is for the defendant to show that the 
adverse possession commenced before the crea- 
tion of the Patni, and the case of Secretary of 
State for India v.  Ohelikani Rama Rao 
(32) and certain other cases were relied 
проп. On the other hand it is contended 
on behalf of the defendant that the defini- 
tion of "ineumbrance" ia section 161 of the 
Bengal Tenancy Act shows that it is some 
right created by the tenant in limitation 
of his own right; in the case of adverse pos- 
session it is created by the laches of the 
-tenant, but where the adverse possession 
commenced before the creation of the ten- 
ancy, it would not bein limitation of the 

(82) 55 Ind. Cas. 902; 20 С. W. N. 1311; 31 M. L. 
J 324. (1916) 2 M. W. N. 224; 39 М, 617; 14 A. L.J. 
1114; 20 M. L. T. 435; 4 L. W. 486; 18 Bom. L, R. 1007; 
25 C. L J. 69; 43 T. A. 197 (P. O.). 


tenant’s right, it would be adverse to the 
landlord, and it is not an ‘inoumbrance’ 
which the latter ean avoid as рогеһавег 
of the,Patni at а rent sale, The incum- 
brance which the purchaser at the rent 
sale can avoid is an  ineumbranoe which 
came into existence subsequent to the 
creation of the lease (in the present oase 
the Patni tenure), that it is, therefore, for 
the plaintiffs to show that the incumbrance 
came into existence after the grant of the 
Patni, and reliance is placed on the case 
of Kalikananda Mukherjee у. Bipro Das Pal 
Choudhuri (21). It is further contended 
that even if the plaintiffs are entitled to 
avoid the incumbrance, it must be done in 
accordance with the provisions of section 
167 of the Bengal Tenancy Act, which the 
plaintiffs have admittedly not done. The 
plaintiffs, however, do not admit that the 
defendant or his predecessors-in title have 
been in adverse possession for 12 years, or 
that the defendant has any inoumbrance, 
which it is nacessary for the plaintiffs to 
avoid: it is contended that they are bound 
to annul only incumbrances created by the 
tenant, viz. the Patnidar, which they have 
done, and that they are not bound to annul 
any incumbrance (adverse possession) of 
the defendant which was not created by 
the Patnidar but by the  Dar.patnidar. 
If the adverse possession be treated as 
adverse possession against the Patnidar, a 
further question may arise whether the 
person who may bave asquired a statutory 
title by such adverse possession does not 
stand inthe same position as an unrecorded 
co-sharer of the Patnidar, and whether 
such right did not pass at the rent sale, 
Before, however, any of these questions are 
gone into, there should be a finding as to 
whether the defendant and his predecessors- 
in interest were in adverse possession for 
12 years before the sale, at which the 
plaintiffs purchased the Patni. The learned 
Subordinate Judge has not considered the 


evidence as to adverse possession and 
has not come to апу finding - on 
that point. Before deciding the question 


of limitation or the question of the right 
to set aside incumbrances, therefore, we think 
that there should bs clear findings by the 
Court below on the question of possession. 
So far as the 7th issue is concerned 
viz, whether the plaintiffs’ claim for Khas 
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possession having baen brought mora than 
12 yeara after the defendant’s purshasa is 
barred by limitation, it must be decided 
against the defendant. The defendant's oon. 
veyance is dated the 9th March 1900, bat 
it appears that he obtained possession from 
July 1899, and the presant suit was instituted 
by the plaintiffs more than 12 years after July 
1899. The plaintiffs, however, purchassd 
the Patni at tha rent sale on the lóth 
August 1905 which is within 12 years of 
the suit. The adverse possession (if any) 
of the defendant was arrested by the sale 
of the Patni on the 15th August 1906, 
see Satish Chandra Sinha v, Munjanali 
Debi (33): it was, therefore, only for 7 years, 
and his title had not been perfected before 
the Patni was sold, So faras the defend. 
ant’s own possession is concerned, therefore, 
the plaintiffs’ claim із not barred. Whether 
his predecessors-in-title were in adverse pos- 
session for the statutory period is a question 
which we will have to decide. 


In the result we hold that the défend- 
ant has failed to show that he hag any 
psrmanent Mokurari tenure in the lands of 
Shedules Ka and Kho; and with regard 
to the defence based upon the alternative 
ease sat up, viz., that the small tenancies 
constitute Raiyati holdings at fixed rates, 
the case is remanded to the Court below 
for distinot findings upon the folle wing 
points; — 

Ist,— Whether any of the Jamas in Mouza 
Balaria mentioned in the Chalan of 1275 
(Exhibit P-26) or any of the Jamas in 
Mouza Bankipore mentioned in the Chalan 
of 1275 (Exhibit P.27) сап be identified 
with the Jamas mentioned in the Khatian 
or other papers prior to the Permanent 
Settlement. Whether the lands of any such 
Jama can ba traced and identified. 

2nd.— Whether the rent or rate of rent of 
any such Jama has remained unchanged from 
the time of the Permanent Settlement. 


3rd.—Whether upon the facts proved 
and the siraumatances of tha бузө, any 
presumption агїзэз with respct 
sach Jamz that the rant or rate of reni 
has remained unchanged from the Permanent 
Bettlement and if so, whether such presump- 
tion has been rebutted. 


083) 15 Ind, Cas. 863; 17 О, W.-N. 840, 
16 
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With respast to! the lands of schedules 
Ga and Gha also, the case is remanded ta 
the Court below for distinat findings upon the 
Qquestions.— 

ls.— Whether thé défendant and his pre- 
desassors-in title had been in possession 
for 12 yars of the làñds of schédules Ga 
and Gia prior to the date of tha sale at 
which the plaintiffs purchased the Patni; and 
was such possession adverse. 

2nd.—Whether such possession, if any, 
commenced from before or after the creation 
(a) of the Patni, (Б) of the Dar-patni, and 
(c) of the Tjara. : 

The findings are to ba arrived at upon the 
evidence ón the record. s 

As the litigation has bean pending for 
a very long time, we direct the Court below 
to take up the case at once, and return its 
findiogs fo this Court within two months 
fromthe date of arrival of the records in 
that Court. The case will ba mentioned 
bafore us as soon as the findings arrive in this 
Court. 

Oase remanded, 
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PUNJAB CHIEF COURT, 
Бесохр Civit Appear No. 2284 оғ 1915, | 
February 27, 1919. > 
Present : —Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
RANGI RAM asp oragas —PeAINTIFRS— | 
APPELLANTS 
versus 
MEHR SINGH AND oraers—Deranpanis ` 
— RESPONDENTS, ' 

Punjab Pre:emption Act (Т of 1913), s. 3 (5) — 
Sale in execution of decree for specific perjormance, 
whether subject to pre-emption, 

A sale in execution of a decres for specific, 
performanc3 of a contract to sell is subjeot to 
‘the right of pre-emption. [p 242, col. 1] 3 

Defendant No 2 obtained a decree for specific per.’ 
formance of an agreement tə sell certain land. 
against defendant No 1 and got a conveyance 
executed by him Plaintiff theraupon sued to 
recover possession of the land by pre-emption; 

Held, that inasmuch as the decree in execution: 
of which tho sale was effected was not А. 
толеу decree, tho plaintiff's suit was not barred, 
[р. 242, col. 1.] : 
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Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the 16th July 1915, coufirming that of 
the Subordinate Judge, First Class, Lahore, 
dated the 24th June 1914, dismissing the 
claim. 

Bakhshi Tek Ohand for the Hon'ble 
Pandit Sheo Narain and Lala Tirath Ram, 
for the Appellants. 

Lala Durga Das, for the Respondents. 

JUDGMENT.—The facts of the case out 
of which this second appeal arises are 
as follows:—Mehr Singh, defendant No. 1, 
agreed io sell a house to Darga Das, 
defendant No. 2, but on the failure of the 
former to complete the contract defendant 
No. 2 sued for specific performance and 
obtained & decree. Having obtained a 
decree he approached the Court with & 
tender of the sale-price and prayed that 
defendant No. 1 should be forced to exe. 
cute the conveyance. With this order 
defendant No. 1 complied, and the sale 
by Mehr Singh was perfected. Thereupon 
plaintiffs sued to pre-empt, and the Courts 
beiow have held that inasmuch as the 
Bale was carried out in compliance with 
the orders of the Court the suit to pre- 
empt is barred under section 8 (5) of the 
Punjab Pre-emption Aot of 1913. 

"пө plaintiffs have come up in second 
appeal to this Court and on their behalf 
it is urged that the sale was completed in 
execution of a decree of Civil Court but 
inasmuch as that decree was not a decree 
for money, section 3 (5) of the Act -does 
not bar the suit, For the respondents it ie 
contended that the sale was carried ont 
under an order of the Civil Court. 

in our opinion the appeal must succeed 
for the sale was carried out obviously in 
execution of the decree of the Civil Court 
and поё іп execution of an order, Quite 
apart fromthe fact that an order between 
the parties to a civil suit regarding exe- 
eution amounts to a decree, it is quite 
olear that the sale was completed in execu- 
tion of the deoree and inasmuch as that 
decree was not a decree for money the 
suit to pre-empt is not barred. 

For these reasons we accept the appeal, 
reverse the finding of the Courts below 
ana remand the case under Orcer XLI, 
кше 23, Оті Procedure Uode, to the first 
Court for decision on the other points in 
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tha ois. Stamp on appeal to be rə- 
funded. Other costs to follow the final 


event. 


Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM OnpzR No. 143 or 1917. 
June 6, 1918. 

Present: — Мг. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Кт. 
BAHUBALLAV ROY—Opvosire Pasty 
—APPELLANT 
versus 
JOGESH CHANDRA BANERJEE AND 
OTHERS— PETITIONERS — RESPONDEN r8. 

Civil Procedure Code (Асі V of 1908), О. XXI, г. 2 
— Payment. out of Court to decree-holder, whether can 
be recognised—Decree-holder postponing certification 
for long time, effect of —Certification made after decree 
barred by limitation, whether can save limitation — 
Limitation—Period within which certification should 
be made to save decree from being barred by limita- 
tion, 

Order XXI, rule 2 3) of the Code of Civil Proce- 
dure, expressly provides that an executing Court 
shall not recognise any payment out of Court that 
has not been certified. [p. 24+, col. 1.] 

A decree-holder can certify payments made at, 
any time, but the certification must take place 
within such time as is required to save the case 
from being barred by limitation. He cannot post- 
pone the certificute for а long period of years and 
then say that he will save the deoree from being 
barred by limitation by certifying. the payments. 
Lp. 243, col. 1.] 

Appeal against the order of the District 
Judge, Bardwan, dated the 15th January 
1917, affirming that of the Munsif, lst Court, 
Katwa, dated the 11th August 1916, 

Babu Baranashibasht Mukerjee, 
Appellant. Р 

Babus Hemendra Nath Sen and Dhirendra 
Nath Sen, for the Respondents. udis 

JUDGMENT. 

Бгвтснев, J.—This is an appeal by the 
decree holder against the decision of the 
learned District Judge of Burdwan, dated 
the 15th January 1917, affirming the . 
decision of the Munsif of Katwa. Оа 
the 6th May 191), a deoree for money 
was passed by consent against the present 
applisant and another person. The amount 
decreed was the total amount claimed; 


for the 
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bat it was provided that, if the money 
was paid by instalments, the  denree- 
holder would usscapt payment by the 
instalmants mentioned. It was also pro- 
vided that, in the event of default being 
male in the payment of any of the 
instalments, the desree holder would he 
entitled to realize the whole amount. It 
is not found that any instalment had been 
paid. Therefore, the original part of the 
дөзгев by whish the suit was deareed for 
the amount claimed remained in force. 
The decree holder only agreed to accept 
payment by- instalments if they were 
mada as provided for by the dearee; aud, 
moreover, the desree expressly provided 
that, in default of one instalment, the 
decree holder would be entitled to recover 
the. whole amount due. Now, the deeree- 
holder, the present appellant, applied to 
execute the decree against the defendant 
No. 1. He apparently arrived at some 
sort of private arrangement with the 
defendant No. 2, Ths present application 
for execution was made in the year 1916. 
How is the deoree-holder, the appellant, 
going to show that the present applica- 
tion was made in time? Не, first of all, 
relies on two uncertified payments which 
he states were made to him by the 


defendaut No. 2. But Order XXi, rule 2 


(3), Civil Procedure Code, expressly pro- 
vides that an exesuting Court shall поб 
resogniza any payment that has not been 
certified. Then, the appellant, the desree- 
holdar, states that- he вап certify the pay- 
mants made af any tima. That is quite 
trus, subject, of course, to the ordinary rule 
of limitation thas the certification must 
tale place within such time as is required 
to save the case from being barred by 
limitation. He cannot postpone the certi- 
fioation for в long period of years and 
then say that hə will sava the  deoree 
from being barred by limitation by ‘certi- 
fying the payment then. The point that 
is raised in this case really turns оп 
whether the desres was saved from being 
barred by reason of these alleged uncarti- 
fied payments. Taera is nothing to show 
that it was, That being so, the whole 
decretal amount having become due оп 
.the failure to pay the first instalment, the 
present application was barred һу limita- 
tion. I agree with the result arrived at 


by the learned District Judge of the 
Court of Appeal below. The present appeal, 
therefore, fails and must be dismissed 
with costs, one gold mohur. 


Нора, J.—I agree. 
Appeal dismissed. 


COURT OF THE AGENT TO THE 
GOV SRNOR-GENERAL IN CENTRAL 
INDIA. 

Orvin АррЕлІ No. 4 or 1918, 
Ootober 3, 1918. 

Present :—Mr. О. V. Bosanquet. 
GANGA SAHAI AND OYTHERS-—PLAINTIFFS 
— APPELLANTS 

i VETSUS 
Тнк AGENT, BOMBAY BARODA AND 
CENTRAL INDIA RAILWAY 
— D2 FENDANT— RESPONDENT, 

Hindu Law—Surety bond executed by father—Sons, 
liability of—Bons not made parties to suit, ejfect of. 

Tho first mortgagor and his two brothers pledged” 
the family property as security in order to enable 
the first mortgagor to holdthe post of oashier to 
the defendant company for the bonefit of the 
joint family. Loss was caused to the company 
owing to the misconduct of the first mortgagor 
and the company obtained a decree upon the mort- 
gage bond. Plaintiffs, who were the sons of the 
mortgagors, then brought a suit for a declaration 
that their shares in the mortgaged property wera 
not liable for the payment of the decree obtained 
by the сошрапу: 

Held, (1) that the debt in respect of which the 
decree was passed was nob immoral: [p. 246, col. 2.] 

(2) that the sureties having derived advantage 
from the exeoution of the surety bond in that their 
brother got the post of cashier, their heirs were 
bound by it: [p. 247, col. 1.1 

i3 that the sureties being the adult members of 
the family, the plaintiffs were not necessary parties 
to the suit on the surety bond and were properly 
pee by the signatories to the deed. [p, 247, 
col. 1, 

Appeal from the order of the First 
Assistant to the Agent to the Governor. 
General in Central India, Indore, dated the 
22nd January 1918. 

FACTS appear from the following order 
of the First Assistant to the Agent to the 


Governor-General in Central India:— 
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. “The relationship of the plaintiffs inter s3 
in ue ease will be clear from the subjoined 
table, 


FADUM AM, 





( | 
Motilal, Bhagwati Prasad, Dwarka Prasad, 


Girdhari Lal. Bala Prasad, 


Govind Prasad. 


1 
Jugal Kishore, 





Ganga Sahai. Nand bias 

Since the year 1875, Motilal had been in 
the service of the defendant company. 
He was apparently appointed as a cashier 
in the year 1896 and as such was called 
upon by the Railway Company to furnish 
security for the due performanse of his duties 
as cashier, In response to this eall he, as 
prinoipal, and his brothers, Bhagwati Prasad 
and Dwarka Prasad, as sureties, executed 
a bond whereby they, having agreed to 
mortgage certain house property, assigned 
the same to the company as security, giving 
the company power to enter into possession 
of the property on forfeiture, Motilal 
apparently misappropriated a considerable 
sum of railway завь and on the 28th 
November 1913 was convicted and sentenced 
by the District Magistrate, Ajmere, to 
undergo rigorous imprisonment for 5 years, 
for an offence under section 403 of the Indian 
Penal Code. 

The вотрару then brought a suit (No, 34 of 
1914) in the Court of the Civil Judge, Mbow, 
within whose jurisdiction the house property 
is situated, on the strength of the mortgage 
fidelity bond, inorder to reimburse themselves 
for the loss caused to them by Motilal’s misap- 
propriation. The suit was brought against 
Motilal and his brothers, Bhagwati Prasad 
and D warka Prasad (deceased), through minor 
grandson Govind Prasad, under the guardian- 
ship of Bhagwati Prasad, anda decree was 
eventually obtained against each of the above 
defendants on the 9th November 1915. 

. The present appellants then brought в 
fresh suit (No. 16 of 1916) on the 3rd April 
1916, claiming that the property comprised 
in the fidelity bord was ancestral property; 
that they were nof impleaded as defendants to 
the Suit No. 34of 1914; that the two brothers 
of Motilal were lieble as sureties; that the 


decree in that suit was passed for the re- 
covery of money criminally misappropriated 
by Motilal; and that consequently the debt 
was illegal and immoral and their shares in 
the ancestral property was not liable. They 
asked for a declaration to this effect, The 
lower Court dismissed the claim and from 
this order the plaintiffs have appealed. 


Mr. Ram Partab Singh for the appellants 
(with Ganga Sahai, appellant No. 1 in person) 
and Ganga Ram, Vakil, for the respondents, 
the Bombay Baroda and Central India 
Railway Company, appsared before me on 
the Sth January 1919, 


The appellants’ Counsel 
follows:— 

(1) That the appellants were not sufficient. 
ly represented is Suit No. 34 of 1914 (ride 
Order XXXIV, rule ?, Civil Procedure 
Code) and that the finding of the lower 
Court to the contrary was wrong. Counsel 
Jaid stress on the fact that there is nothing 
on the record to show that the defendants in 
Suit No. 34 were sued in a representative 
capacity; on the contrary the notice of the 
suit which was served upon them specified 
that they were sued in their personal capacity, 
In support of this view Counsel referred to 
pages 861 and 362 of Volume I of Ram 
Krishna’s Hindu Law and also to the 
marginally cited (foot-noted*) rulings, 


(2) That the debt was immoral and illegal 
and that the lower Court's finding ta the 
contrary was wrong. In support of this view 
Counsel referred to page 330 of Volume I of 
Ram Krishna's Hindu Law; and also the 
rulings noted in the margin (foot notet). 

(3) Referring to page 349 of the same 
Volume, Counsel argued that the sureties in 
the present case were sureties "for honesty” 
and not ‘ог payment.” The representatives 
of sureties of the former class cannot be 
made liable, if dishonesty occurs. The 
lower Court quoted Maharaja of Benares v. 


argued as 





*Girdharlal Krishnavalabh v. Baishiv, & В. 809; 
4 Ind. Deo. (м. в.) 580, Loki Mahto v. Aghoree Ajail 
Lall,5 О. 144; 4 C. L. В. 465; 2 Shome L. R 258; 2 
Ind, Dec. (x. s.) 708 and Sankaran у. Parvathi, 12 M. 
484 at p. 437; 4 Ind. Dec. IN, s.' 652. 

TMahabir Prasad у Basdeo Singh, 6 A. 284; А, W.’ 
N. (1884) 47; 3 Ind. Deo. (м. s.) 852, Pareman Dass 
v. Вһайъ Mahton, 24 С. 672; 12 Ind. Dec. (N. в.) 
1117 and AfcDowell v, Ragava Chetty, 27 M. TL 
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Ramkumar Misir (1) but this ruling does 
not apply, since the sureties in that case 
were sureties “for payment.” 

(4) The lower Court held that the exe- 
eutants of the bond made the property 
liable as managers; but this view is not 
correct, since, as indicated under (1) above, 
there is nothing on the record to show that 
the defendants in Suit No. 34 were sued in 
their capacity as managers. 


Replying to these arguments seriatim 
Counsel for the respondent argued as 
follows:— 


(1) The correct interpretation of Order 
XXXIV, rule 1. Civil Procedure Code, is 
given on page 707 of Mulla's Code of Civil 
Procedure (1913), which lays down that, 
when a father is a party to а suit, it is 
unnecessary that the junior members of his 
family should be parties. In support of this 
view the marginally noted (foot-noted)* cases 
are cited, Р 


The rulings on this point quoted by the 
Counsel for the appellants are obsolete, 
having been superseded by those noted in the 
margin (foot-notet), 

(Counsel for ths appellants explained in 
reply that he had quoted his rulings, not 
in order to prove that itis necessary in all 
cases for the junior members of a family to 
be joined in suits to which their senior 
members are parties, but in order to prova 
that junior members cannot be made liable, 
unless there is a clear indication on the record 
that seniors are sued in a representative 
capacity. In the cases cited by Counsel for 
the respondents there was a clear indication 
that the defendants were sued in their 
representative capacity; in case No. 34 of 
1914 there was no such indisation). 

(2) The debt cannot be regarded as an 
immorai debt, since asthe lower Court has 


(1) 28 А 611; 1 A. L, J. 880; А. W. N. (1904) 142. 





*3heo Shankar Ram v. Jaddo Kunwar, 24 Ind. 
Cas. 504; 36 A. 883: 180. W.N. 968:16 M. І.Т. 
175; (1914! M. W. N. 693; 1 L. W.695; 20 C. L.J. 
287; 12 A. L. Т. 1173; 16 Bom L. В. 810; 41 I. A. 216 
(P C.)and Raghunandan Singh v. Parmeshwar Dayal 
Singh, 39 Ind. Cas. 779; 2 P. 1.4. 306; 1 P.L. W, 
636; ( -917) Pat, 137. 

{На Lal v, Nimman Kunwar, 15 Ind, Сав. 126; 
84 А. 649; 9 A. L. J. 819; Tehria Balwant Singh v. 
Thakur Aman Singh, 7 Ind. Cas. 112; 33 A. 7;7 A.L. 
T. 852 and Jaddo Kuar v. Sheo Shanker Ram, 7 Ind, 
Cas. 902; 38 A. 71; 7 A. L. J, 945, 


rightly pointed out, ib was to the advantage of 
the family that the fidelity bond should be 
executed. This is not a case of simple 
defaleation, as Counsel for the appellants 
would show, but a suit upon a mortgage 
bond and in none of the three cases cited by 
Counsel for the appellants does the question 
of mortgage arise. In all these cases there 
was simple defaloation. (In replying, Counsel 
for the appellants observed that the 
opposite Counsel quoted no rulings to support 
his viewand that the question of mortgage 
did not affect the case.) 

(3) From pages 340 and 342 of Ram 
Krishne’s Hindu Law it will be seen that 
some Courts have held representatives of 
sureties liable [cf. Chetitkulam Venkitachala 
Reddiar у. Chettikulam Kumara Venkitachala 
Reddiar (2)], (In reply Counsel for the appel- 
lants observes that the sureties in all these 
gases were sureties “for payment” and not 
“ 

for honesty”) 

(4) The arguments put forward for the 
respondent company under (1) above apply. 

After fully considering the arguments on 
either side I agree throughout with Counsel 
for -the respondents. The appellant's 
argument No. (3) appears to me particularly 
far-fetched. In the circumstances I oan see no 
good reason for interfering with the orders of 
the lower Court and I reject the appeal.” 

Mr. Ram Pratab Singh, for the Appellants, 

Mr. Ganga Ram, for the Respondents. 

ORDER.—This appeal arises out of a 
suit brought by the appellants for a 
declaration that their shares in certain 
ancestral property were not liable for the 
payment of a decree obtained by the 
respondent company in Suit No. 84 of 
1914 upon a mortgage fidelity bond 
pledging the said prcperty, which was- 
‘executed by Motilal, father of plaintiff- 
appellant No. 4, Baagwati Prasad, father 
of plaintiff-appellants Nos, |, 2 and 3, 
and Dwarka Prasad, the brother of Motilal 
aud Bhagwati Prasad, since daceased, for 
Motilal’s due performance of the duties of 
cashier to the said company. 

The appellants’ contentions before me: 
are that : 

(¢) the debt baing immoral is not bind. * 
ing on them ; 

(4) Bhagwati Prasad in:urrel liability 
as suraty for honesty and the resulting . 

(2) 28 M. 377. | 
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debt did not bind his sons, the plaintiffs- 
appellants Nos. 1 to 3; 

(tit) the suit on the bond was instituted 

against Motilal, Bhagwati, Prasad and Dwarka 
Prasad in their personal capacity and as 
the appellants were not made defendants, 
their interests are not liable ; 
* (iv) in the bond there is no reference 
to the sons of the mortgagors and only 
the interests of the mortgagors were 
hypothecated. 

As regards the first contention Counsel 
has cited three cases* as establishing the 
non-liability of the appellants. None of 
the three, however, are parallel to the 
circumstances here under consideration, 
In the first, the debt for which the ancestral 
property of the sons had been sold was 
for money embezzled by their father. 
In the second, the debt was for damages 
due to theft by a member of a joint 
family. In the third, a father had execut- 
ed a mortgage. on behalf of himself and 
his minor sons for re-payment of money 
which he had previously been found to 
have misappropriated from the mortgagees. 
In the present case the first mortgagor 
and his two brothers pledged the family 
property as security in order to enable 
the first mortgagor to hold the lucrative 
post of cashier to the respondent company 
forthe benefit of the joint family, the pro- 
_perty being pledged as security for the 

due fulfilment of his duties as cashier 
"wiz, inter alia, properly to apply all 
moneys entrusted to him and to render 
just and true accounts therefor, thereby 
securing the company against loss caused 
in respect of their property by “neglect, 
failure, miscondust, disobedience, omission", 
eto. on his part. Clearly no exemption 
could be claimed on the ground of im- 
morality here pot forward if loss had 
been caused to the company by such 
"neglect, failure, disobedience or omission;” 
but the greatest danger to which the 
company were exposed, as the sequel proved, 
was through misconduct and sc if the 
property were exempt from liability on 
that account, the chief object of the agree- 
ment would be defeated. Farther, the 





*Mahabir Prasad v. Basdeo Singh, 6 A. 233: A. 
WN. (1884) 47; 8 Ind. Dee iN з.) 852, Pareman Dass 
v. Bhattu Mahton, 24 О. 672: 12 Ind. Dec. (x.s) 
1117 and McDowell v. Ragava Chetty, 27 М. T1. 
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general result would be that members of 
Hindu joint families would be debarred 
from posts of trust for wbich security 
is demanded, unless they could furnish 
other than tbe joint family property as 
security. Actually, however, the liability 
in this case was incurred by thé execu- 
tion of the deed long before: the defalca- . 
tions occurred and with no anticipation 
that such would ocour; the liability was 
not immoral in itself but as already 
stated, was incurred for the benefit of the joint 
family [cf. in this connection Hunooman- 
persaud Panday v. | Musammat Babooee 
Munraj Koonweree (3)]: and’ I am unable, 
therefore, to hold that it was avoided merely 
because the mortgagors incurred the for- 
fcit through deliberate misconduct on the part 
of the first mortgagor instead of through one 
or other of the more or less accidental ways 
in which a similar forfeit could bave 
been incurred. J, therefore, agree with the 
lower Courts on this point. 

As regards the second contention, 
Counsel fcr the appellants has quoted three 
marginally cited (foot.notewt) cases. 

They were all cases of security for re- 
payment, but allusion is made in the 
Bombay and Allahabad rulings to security 
not being enforceable against the sons of 
the surety. Actually, however, Mr.. Justice 
Ranade’s judgment in the Bombay case 
shows that the dictum is subject to limita- 
tions, for he says:— 

“The son shall not, according to Manu, 
in general bs compelled . to pay money 
due for suretyship or idly promised to 
musicians.........or fines. The general words 
‘money due for surelyship! used in the 
text are expressly stated by tbe com. 
mentator Kulluka to refer only to sureties 
for appearance or good behaviour, but as 
regards surety for p:yment, it is enjoined 
that the Judge may compel even his 
heirs to discharge the debt. Even as 
regards the first two classes of sureties, 
if they have derived any advantage or 
received a pledge, their heirs may be 


compelled to pay the debt.” 
(3, 6 M I. A, 853; 18 W. В. 81», Sevestre 2531; 2 
Suth. P О. J. 29; 1 Sar. Р. О J. 552; 19 Е R. 147. : 





+Sitaramayya v. Venkatramanna, 1l M. 813: 4 
Ind. Dec. :N. s.) 240, Tukurambhat v, Gangiram Mul- 
chind бидат, 23 B. 454; 12 Ind. Deo. (N. в) 80‹ and 
Maharaja of Benares v. Ramkumar Misir, 26 A. 611; 1 
A. L. J. 380; А. W. N. (1902) 142, 3 
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' As already pointed out above, the 
sureties in this case did reseive advantage 
їп’. that their brother got the post of 
cashier, thereby bringing the вазе within 
the exception to the general rule. 

As regards the third contention, I hold 
that those brothers who signed the mort- 
gage-deed were the adult members of 
the family and, therefore, under the ruling 
of the Privy Council in Kishen Parshad v. 
Har Narain Singh (4), the applicants 
were not necessary parties to the suit 
but were properly represented by the 
surviving signatories to the deed. Nothing 
to the contrary can be deduced from the 
3rd defendant (the minor grandson of 
: the third signatory) deceased having been 
joined as a defendant. 

The -fourth contention is opposed to 
the wording of the bond in whioh the three 
brothers* have covenanted with the Rail. 
way Company for themselves and their 
heirs, : 

For these reasons I agree with the find- 
ing of the lower Court and dismiss the 
appeal with costs. 


Appeal dismissed. 
(4) 9 Ind. Cas. 739; 33 A. 273; 15 О. W М. 825 8 
А. L. J. 266; 9 M. L. T. 343; 18 C. L. J. 345; 21 M. L. 
А "e 13 Bom. L. R. 859; (1911) 2 M. W. N. 395; 38 
JA. 45. 


MADRAS HIGH COURT. 
City Civit Courr Aepean No. 21 or 1917. 
December 16, 1418, 
Present; —Sir John Wallis, Kr., Chief 
Justise, and Mr. Justice Napier. ` 
Tue CORPORATION or MADRAS 
BY TS Prestpent, T. C. MOLONY, 
Е Q. т. с. 8.—PLAINTIFF—A PPELLANT 
versus 


P. M. APPASAMI PILLAI AND OTHERS — 


DEFENDANTS— RESPONDENTS, 

Madras City Municipal Act (III of 1904), ss 224, 
427, 443— Requisition to'emecute work or alterations 
—Reasonable time not given, effect of— Party in default, 
liability of—Appeal, absence of, under s. 224 (1), 
effect of —‘Latrine’, meuniny of... 

The expression ‘latrine’ in section 224 of the 
Madras City Municipal Act includes water closet and 
conveniences with water connections, [p. 248, col. 1] 

4 person who is required to execute a work or 
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alterations within the fourteen days mentioned in 
section 224 of the Madras City Municipal Act is 
nv Паре far бз on39113u533 of his m кіл у default, 
if fourteen days are not reasonably sufücient for 
the purpose. In such a case the notice is void 
and disobedience to it is neither an offence nor can 
form a ground of civil liability unless compliance is 
reasonably possible. [p 248, col. 2.} 

Bristol Corporation v. Sinnot, (1918) 1 Oh, 62; 87 L. Jo 
Ch 20, followed. : 

Failure to appeal to the Standing Committee 
against an order under section 224 (1) of the 
Madras City Municipal Act does not bar the party’s 
right to defend a suit instituted against him under 
section 443 of the Act. [p. 242, col. 1.] 


Appeal against the decree of the City 
Civil Court, Madras, in Original Suit No. 57 
of 1917. 


FACTS appear from the judgment. 

The Hon'ble S. Srinivasa Acyangar, Advo- 
eate General (with him Mr. Р; Doratsawmt 
Adyangar), for the Appellant.—The defendant 
is liable for the consequences of non.-com- 
pliance with the notice issued under section 
224 of the Municipal Ast, The Corporation 
gave him a longer time than is mentioned 
in the section, though they were not bound 
to do it. -The statutory liability arises on 
failure to ecmply with the notice. 

The defendant hada remedy, to appeal 
to the Standing Committee against the 
order under section 224 (1), whose decision 
is final and cannot be questioned. Not 
having done во, he cannot resist the action 
by the Corporation for recovery of money 
spent by them for doing the work. 

Messrs. Short, Bewes & Co, for Respond- 
ent No. 2.—The Corporation bad not the 
right to require defendants to alter the 
into a flush. A latrine does not 
include a water closet and such alterations 
were never required in the past. 


The time given for compliance wag 
quite insvffisient, having regard to the 
fact tbat the Corporation took over 4 


months to execute the work, The notice 
itself is void. Section 442 (1) provides 
for reasonable time being given. 

The appeal to the Standing Committee 
was undoubtedly open to the defendants, 
but there is по statutory bar to their 
pleading to au action under rection 443, 
When the Civil Courts are called on to 
adjujicate on the propriety of the Corpora. 
tion’s action, a party aggrieved by the order 
Should he heard against such action, 
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JUDGMENT 

Wats, C. J.— This ig an appeal from a 
decree of the City Civil Court dismissing 
a suit brought by the Madras Corporation 
under section 443 of the Madras City 
Municipal Aet, IIL of 1904, to recover 
the costs of executing sertain works which 
the defendants had been directed to execute. 
Section 224 requires the owner or occupier 
of any building within fourteen days after 
receiving notice from the President to alter 
any existing latrine in,ascordance with such 
notice. The notice called on the defend- 
&nts toalter the existing latrine into a 
flush but one of a design approved by the 
President. The plaint. claimed to recover 
Rs. 1,647 paid to the contractor, Rs. 106.1.0 
for connecting drains, Rs. 488.7.4 for 
supervision and Rs, 91.0.10 the cost of 
fixing a meter, and it was admitted that 
the Corporation took four months to execute 
the work. It was argued for the defendants 
that the word ‘latrine’ did not include 
water closet and that the owner or oscupier 
could not be required to convert a latrine 
into one. A reference to the New Oxford 
Dictionary shows that the word ‘latrine’ 
is of Italian and French origin and found 
its way into Scotland in the seventeenth 
century. Like lavatory, which has now 
acquired a similar meaning, it is derived 
from the Latin Lavare, to wash. It appears 
to be wide enough to include sonveniences 
with water connections, and indeed to have 
been adopted in Indian Municipal Acts 
as the most general description of oonveni- 
ences of the kind, and I am not prepared 
to hold that it does поб inelude water 
closet. We are invited to hold that it 
did not with reference to the alleged 
history of drainage in this sity, but, as 
pointed out by Lord Halebury in Vestry 
of St, John, Hampstead v. Cotton (1), what 
has to be regarded is not the history of 
drainage in the locality but the words of 
the Statute. Similarly I feel unable io 
hold that the addition of a water conneo- 
tion to an existing latrine might not be 
such an alteration as is contemplated by 
the section if these words stood alone, 

The great diffiouliy in the way of the 
Corporation arises, in my opinion, from 
the provisicn in the section requiring the 


-Q) (1867) 12 App. Cas. 1; 56 L. J. Q. B. 225; 56 L 
р, 1; 35 W, R 608; 61 J, P, 840, 
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contemplated alteration to be made “within 
fourteen days." This is a provision of an 
unusual character. In the English Publio. 
Health Acts works and alterations are 
required to be made within a time to be 
specified by the local Authority, and in the 
present Act there is a general provision 
in section 442 (1) that when anyone is 
required to execute a work, a reasonable 
time shall be named in the notice within 
which the work shall be executed. The 
importance of the time allowed in the 
notice in a case when the consequences 
of disobedience are во serious is illustrated 
by the recent decision of the Court of 
Appeal that, where the Local Authority is 
empowered by Statute. to require the 
owner to execute certain works in a 
Rpeolfied time, and the time specified in 
the notice is not reasonably sufficient for 
the execution of the works, the notice is 
altogether void and the owner may dis- 
regard it with impunity: Bristol Corpora- 
tion v. Sinnott (2), where an action 
like this brought by the Local Authority 
to recover the cost of doing the work 
themeelves was dismissed on this ground. 
Here the notice provided for in rection 224 is 
a fourteen days’ notice,and I think the learned 
Judge was quite right in holding that this ex- 
press provision excludes the operation of seo- 
tion 442 (1), which requires а reasonable 
time to be named. in the notice. Whether the 
retention of the provision as to fcurteen 
days’ notice when the section was re-er- 
acted without alteration frcm the earlier 
Aot of 1884, was the result of accident 
or design, these words must, I think, so 
long as they remain in the section, be 
taken es an indication that the alteratiors 
contemplated ky the section must be 
such as could reaccnably ke ccmpleted 
within fourteen days, having regard to the 
nature of the work ard all the circum. 
stances. This conclusion is little more 
than an application to this rection of 
the principles applied by the Court cf 
Appeal in the case just cited. It must 
be taken that the Legislature cannot have 
intended to make disobedience to the notice 
a penal cffence and a grourd of oivil 
liability unless compliarce was reascrably 
possitle. This was so far from being tke 


(2) (1918) 1 Ch, 62; 67 L. J. Ch, 80, 
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oasa in this instance that the Corporation 
did not issue the fourteen days’ notice 
required by the section, but issued instead 
thirty days’ notice which 
power to do. The figure sixty was first 
inserted in the пога but thia was struck 
out and thirty substituted; and, as I have 
already stated, the Corporation themselves 
took four months to exesute the work. The 
work not being such as would reasonably 
be executed in fourteen days, the notice, in 
my opinion, was bad and the defendants 
were entitled to disregard it. 

Reliance was also placed on the provisions 
of sestion 427, which gives aright of appeal 
from an order under section 224 (1) to the 
Standing Committee, whose decision is to 
ba final, but this point is also governed 
by the case already cited which decided, 
with reference to appeals under section 
268 of the Public Health Aet, that the 
filing of an appeal under, that section did 
not prevant the defendants from defending 
a suit of this kind ifthe appeal was never 
decided. Here no appeal was filed. The 


result is the appeal faila and must be 
dismissed with возів. The whole question 
will, no doubt, reseiva attention in the 


new Munisipal Bill which is now before the 
Legislature. 
Navigr, J.—I agree. 
M. С. P. 
Appeal dismissed.. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
FigsT Оту, ArPEALS Nos. 186 anp 140 
oF 21919, - 
December 23, 1918, * 
Present: —Pandit Kanhaiya Lal, А. Ј, C., 
and Mr. Daniels, A. J. C. 
Rani BRIJRAJ KUAR-—PrAiNTIFF 
APPELLANT 
versus 
Bhaya MAHADEO BAKHSH SINGH anp 


. ANOTHER—DEFENDANTS— RESPONDENTS. 

Oudh Estates Act (I of 1863), ss. 12, 13, 22— Will 
made by taluqdar, construction of—'' Person who would 
have succeeded to estie" іп s. 18 before amendment 
meaning of— Registration, want of, effect of —Intestacy,.. 
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partial, effect of—Heir-at-law, position of—Hindu 
Law—Gift by taluqdarto unborn person, validity of. 

A talugdar made a Will in the following terma:— 

“Tf any male issue be born to me, he will be 
my absolute heir, but in case I get no issue 
then after me, the senior Rani shall remain in 
possession of the estate without any power of 
alienation for her life; after the. death of tho 
senior Rani, Narendra Singh, my own younger 
brother, will be the heir (waris) and successor 
(masnad nashin) to the estate. If he happens to 
have. male issue born to him, then the devolution 
of the estate (silsila riyasat) shall continuo in the 
descendants of Narendra Singh according to the 
custom of the family: otherwise after Narendra 
Singh, Bikramajit Singh, my cousin, will be the 
owner and heir to the estate (malik wa waris riya- 
sat) and in case of his. having male issue, the 
estate shall remain in his line. If no male igsue 
be born to, Bikramajib Singh, then after his 
death Nirbhai Singh, my cousin, and his issue 
will possess .and own the estate: None of tho 
aforesaid persona shall, on succecding to the 
estate .(bahalat masnad nashini), have power 
to appoint an heir in contravention of the 
terms of this Will, and by dint ofthe powers which 
I have under the law to regulate my succession 
(intiqal wirasat) I do hereby declare the aforesaid 
persons to be my heirs subject to the condition 
of inheritance above mentioned": А 

Held, (1) that after the testator’s death the 
senior Rani took an estate for lifo under the 
Will; [p. 254, col 2; p 266, cols. 1 & 2] 

(2) that the testator intended to give life estates 
to Narendra Singh and Bikramajit Singh sucoes- 
sively, provided that if either of them should have 
male issue born to him, that issue should become 
a permanent stock of descent ; [р. 252, col. 1.] 

(31 that the testator intended to give an absolute 
estate to Nirbhai Singh ; [p. 268, cols 1 & 2,] 

(4 that the devises in favour of Bikramajit 
Singh and Nirbhai Singh were invalid for want 
of proper registration of the Will in accordance 
with the provisions of seotion 18 of tho Oudh Estates 
Aci; [p. 252, col 2.] 

. (5; that, therefore, on the-death of the senior Rani 
the estate vested in Narendra Singh as the hoir. 
at-law of the deceased. [p. 264, cols. 1 & 2.] 

Wherever there is a partial intestacy either on 
account of no person being alive to claim uuder the 
Will or by reason of the bequest being void .or 
otherwise ineffectual, there is always a resulting trust 
in favour of the heir-at-law [р. 254, col 1.] 

An estate must go to somebody, and if a devise 
fails there is по one to whom it can go except 
the heir-at-law, however positive the expression 
of the wish of the testator may have been that he 
should not take. [p 254, col. 1] 

Where a devise fails in part, that failure takeg 
effect from the date of the death of the testator 
and no claim can be entertained which has the. 
effect of divesting an estate which has already 
vested in another. | p. 264, col. 2, ] 

The law applicable to the devolution of an 
estate takes effect if a devise proves ineffectual 
and even a person who has been expressly dis. 
inherited by the testator may take the undisposed 
of residue as an heir-at-law, if the devise proves 
ineffectualin part. [p.'252,cols. 1 & 2.] 
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Per Kanhaiya Lal, A. J. C.— Where a bequest 
is made in favour of & person of the desoription 
referred to in olauses (1) and (2) of the Oudh 
Estates Act of 1869, the heirs of such a person 
would equally enjoy the benefit of the exemption 
contained in that section by virtue of being his 
heirs, but the exemption is inapplicable to devisees 
who might be the ultimate objects of the bounty 
of the testator but who are not persons who under 
the provisions of Act [ of 1869 or under the ordinary 
law, to which persons of the testator’s religion and 
tribe are subject, would have been entitled to 
inherit the estate or a portion thereof or an interest 
therein onthe date on which the testator died. 
[p. 263, col. 1.] 

' The test of the exemption is whether if the 
testator had died inteatate, the person who was 


the object of the bounty would havo been entitled ` 


to the estate or to a portion thereof or to an 
interest therein under either of the provisions 
above referred to. If he was not entitled to such 
an estate, portion or interest on the death of the 


testator, whether vested or contingent, he cannot be' 


deemed to fall within the exemption. [p. 258, col. 1.] 

Per Daniels, A. J. C.—A Willor gift made under 
the provisions of the Oudh Estates Act is not 
subject to any special rules of Hindu or Muham- 
madan Law. Section 12 of the Act lays down the 
restrictions under which a gift to an unborn person 
may be made, [p. 260, col, 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Gonda, dated the 26th August 
1916. 

Mr, St. George Jackson and Babus Ram 
Chandra and Satyanand Roy, for the Appellant. 

Sir Dr. Rash Behart Ghose and Munshi 
Aditya Prasad, for Respondent No. 1, 

JUDGMENT, 

KANHAIYA Lar, A. J. C.— The plaintiff, 
Rani Biijraj Kuar, is the junior widow 
of Raja Randhir Singh, who was the owner 
of the Paraspur estate, The Paraspur 
estate was entered at No, 169 in List I 
and No. 69 in. List II appended to Act I 
of 1869, the succession thereto being ao- 
cording to the customof the family descendi- 
ble to a single heir. А i 

Raja Randhir Singh died on the 15th 
June 1878, leaving behind two widows, 
Rani Janki Kuar and Rani Brijraj Kuar, 
& younger brother, Narendra Singh, and 
two first cousins, Bikramajit Singh and 
Nirbhai Singh. On the 20th September 
1872 he made a Will by which he gave 
& life estate to his senior wife, Rani Janki 
Kuar, and made certain dispositions in 
favour of Narendra Singh, Bikramajit 
Singh and Nirbhai Singh, the precise effect 
of wich is now in question. By the same 
Will he granted a village to. his junior 
wife, Rani Brijraj Kuar, for her mainten- 
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ance free of rent for her life without any 
power of alienation and another village to 
his younger brother, Narendra Singh, free 
of rent for his lifetime without any power 
of transfer. On the 30th September 1872 he 
deposited the Will with the Deputy Com- 
missioner of Gonda for safe custody. In 
1873 the Court of Wards took charge of 
the management of the Paraspur estate on 
the application of Raja  Randhir Singh. 
On his death mntation of names was 
effected in pursuance of the Willin favour 
of Rani Janki Kuar. She tried to getthe' 
estate released from the Court of Wards 
but was unsuccessful in consequence of an 
objection filed by Narendra Singh, urging 
that the Rani was incapable of managing. 
the estate, Subsequently Narendra Singh: 
withdrew that objection and the estate 
was released in favour of the Rani in 
1830 and he was appointed her manager. 

In 1884 Narendra Singh died, leaving 
a widow, Musammat Harnath Коа”, In 1907 
Bikramajit Singh died, leaving a son, 
Mahadeo Bakhsh Singh, who is defendant 
No. 1. Musammat Harnath .Kuar died о 
the 28th May 1912. | 

The present dispute arose on‘ the death 
of Rani Janki Kuar, which took place on 
the 19th August 1913, Rani Brijraj Kuar, 
Mahadeo Bakbsh Singh and Nirbhai Singh 
having been the rival olaimants to the 
estate, Mahadeo Bakhsh Singh succeeded 
in getting an order for mutation of names 
in his favour, The allegation of Rani 
Brijraj Kuar is that the Will executed 
by Raja Randhir Singh on the 20th Septem- 
ber 1872, in so far as it conferred a life 
estate on Rani Janki Kuar, was invalid 
and inoperative, because it was not regis- 
tered as required by section l3 of Act I 
of 1899 and that she became entitled to 
the property on the death of Rani Janki 
Kuar under section 22 of Act I of 1369. 
She further alleges that even if the Will 
be considered invalid and ‘inoperative as a 
whole, the possession of the senior Rani 
for more than 12 years vested her ‘with 
ап adverse title, to which she succeeded on 
her death, along with the acquisitions made 
by her, as her heir. On the 25th May 
1915 she amplified her oase by adding 
that if Narendra, Singh got anything under 
the Will, it was a contingent right .or at 
best a life estate, which lapsed owing: to 
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his having died in the lifetime of Rani 
Janki Kuar, and that she was in any evant 
entitled to the estate on Narendra Singh 
dying without leaving any issue. In addi- 
tion to the estate, she claimed certain 
moveable property; said tə have been ao- 
quired by Rani Janki Kuar from the inaome 
. thereof after the estate had passed to her 
under the Will. 

The defence of Mahadeo Bakhsh Singh, 
the principal defendant, in substance was 
that the Will executed by Raja Randhir 

‚ Singh conferred on Narendra Singh an 
absolute estate subject to the possession of 
Rani Janki Kuar for her life, that the 
possession of Rani Janki Kuar was not 
adverse and that on her death the estate 
which had vested in Narendra Singh both as 
the heir and devisee of Raja Randhir Singh 
passed to his widow, Musammat Harnath 
Kuar, and upon her death to him. The 
right of the plaintiff to claim the move- 
ables left by Rani Janki Kuar was chal- 
lenged. 
` The learned Subordinate Judge decreed 
the olaim of the plaintiff in regard to the 
moveables but dismissed it in .regard !o 
the estate. His finding was that the Will, 
80 far as it was in favour of Rani Janki 
Kaar and Narendra Singh, was valid without 
registration, that it conferred only “life 
estates on Rani Janki Kuar and Narendra 
Singh in succession and that. the bequest 
in favour of other persons being invalid 
for want of registration, the estate vested 
in ‘Narendra Singh on the death of Raja 
Randhir Singh as his heir and passed on 
the death of Rani Janki Kuarto Musammat 
Harnath Kuar and on the death of the 
latter to Mahadeo Bakhsh Singh. He 
repelled the contention that the possession 
of, Rani Janki Kuar was adverse to the 
real owner. In regard to the moveables 
he held that they were the stridhan of 
Rani Janki Кааг and descended as such 
on her death to the plaintiff. Both the 
parties appeal. 

In regard to the moveables, the learned 
Counsel,.who appears for Mahadeo Bakhsh 
Singh, frankly concedes that they must be 
considered, to be the stridhan of Rani Janki 

`- Kuar, who acquired them from the income 
of the Paraspur es'ate, while she was in 
possession of 16 as a tenant for life, and that 
he is unable' to urge any argument in 
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support of his claim thereto. The validity 
of the Will, so faras it is in favour of 
persons other than Rani Janki Kuar and 
Narendra Singh, and the construction to 
be placed upon іё are the only points argued 
at the hearing. 

The Will starts by saying that the testa- 
tor had no male issue and that he had 
no such confidence in the fitness- of his 
male relations as to justify his unhesitat- 
ingly appointing any of them as his heir 
(warts), It then goes on to say: — “If aby 
male. issue be born to me, he will be my 
absolute heir, but in ease I get no issue, 
then after me the senior Rani shall re- 
main in possession of the estate without 
apy power of alienation for her life; after 
ihe death of the senior Rani, Narendra 
Singh, my own younger brother, will be 


the heir (warts) and successor (masnad 
nashin; to the estate, If he happens to 
have male issue born to him, then the 


devolution of the estate (silsila riyasat) 
shall continue in the descendants of Narendra 
Singh acccrding to the custom of ‘the 
family: otherwise after Narendra Singh, 
Bikramajit Singh, my cousin, will be. the. 
owner and heir to tke estate (malik wa 
warts riyasat) and in case of his having. 
male issue, the estate shall remain in his 
line. If no male issue be born to Bikra- 
majit Singh, then after his death Nirbhai 
Singh, my cousin, and his issue will possess 
and own the estate.’ The testator 
obviously did поё intend to confer оп any 
of the above persons an absolute power of 
disposal, for in the very next paragraph 
he says: "None of the aforesaid persons shall, 
on succeeding to the estate (bahalat masnad 
nashint) have power to appoint an heir in 
contravention of the terms of this Willand 
by dint of the powers which I have under 
the law to regulate my succession (intéqal 
wirasat) 1 do hereby declare the aforesaid 
persons to be my heirs subject to the condi- 
tion of inheritance above mentioned.” He 
then proceeds to allot the village Utraula 
to his junior wife, the plaintiff-appellant, 
rent-free for her maintenance without any 
power of alienation for her life; and the 
village Sahjaura to his younger brother, 
Narendra Singh, the defendant respondent 


- No. 2, for his life in consideration of his 


right asa junior cadet of the family, free 
of rent, and on his.desth to his widowg 
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for their lives for their maintenance free of 
rent without any power of transfer. At 
the end he appended to his signature a note 
with his own hand that the Will written 
was correct, but Narendra Singh was not fit 
to sit on the masnad of the estate on account 
of his fickle mindedness, i 

1# is obvious that the testator was obsessed 
by the idea that he could not trust any of 
his existing paternal relatigns. and more 
particularly his younger brother, Narendra 
Singh, who was nearest to him, inasmuch 
as he was fiekle-minded. He was anxious 
that the property should coutinue in the 
line of his nearest paternal male relation, 
Narendra Singh, Bikramajit Singh or 
Nirbhai Singh, whichever of them had, if 
the one preceding failed to have, any male 
issue. He allowed them no power to divert 
the succession contrary to the terms of 
the Will by adoption or otherwise; and 
though he declared that Narendra Singh 
was to be his heir and successor after 
the death of the senior Rani, he made it 
clear that he did nct want any of them 
to have an absolute estate, unfettered by 
the Will. 

As pointed out by Lord Macnaghten in 
Norendra Nath Sircar v. Kamalabasini Dust 
(1), to construe one Will by reference to 
the expressions of more or less doubtful 
import to ke founded in other Wills is, for 
the most part, an unprofitable exercise; for, 
as has. happened in this case, the testator 
might have imperfectly understood the import 
of the, words he was using. The intention 
of the, testator has to be gathered from the 
Will as a whole. Here the testator at one 
place described Narendra Singh as his 
waris and masnad nashin, but said at another 
place that he was not fit to sit on the 
masnad of the estate. A successor to an 
estate may in a sense be a waris and 
masnad nashin, though he may have no absolute 
power of disposal, and that was probably 
his idea, The restriction Оп the power to 
divert the succession in contravention of the 
terms of the Will by adoption or otherwise 
is equally inconsistent with the grant of an 
absolate estate defeasible on the happening 
of a particular contingency. | 

The cases relied-.on are not applicable, 
because the Wills, which were the subject 

(1) 23 0. 563 at p. 572; 23 І. А.18;6 M. L. J. Tl; 
6 Sar. Р. С. J. 667; 12 Ind, Dec. (N. s.) 374. 
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of construstion in those cases, were by no 
means similar either in language or in the 
terms of their dispositions to the present. In 
Skinner: v. Naunihal Singh (2) a Will declar- 
ing that the property of the testator shall 
descend to his eldest son, Thomas Brown 
Skinner, and to his lawful male children 
according to the Jaw of inheritance and 
further declaring that in the event of the 
said Thomas Brown Skinner dying without 
lawful male children, the property shall 
descend to the nearest male heir of the 
testator was held to confer on Thomas 
Brown Skinner no more than an estate for 
life. Lord Shaw observed in that case that 
the testator meant to regulate the'sucaes- 
sion after the death of his son and ad- 
dressed his mind to the consideration of 
what should be the steps and order of the 


subsequent enjoyment of his property. Не 
pointed out that if the son was to 
be a tenant for life merely, then the 


detailed regulations for successive enjoy- 
ment and descent were entirely in place, 
in fact natural and necessary. The same 
may be said of the intention of the testator 
in the present case, for he too has given 
detailed regulations as to the successive 
enjoyment and descent in the line'of one 
and on the failure of that line in that 
of another and so on in that of the third. 
He has added restrictions on the diversion 
of succession, thereby placing the matter 
beyond all reasonable doubt, 

The next question is whether, if Narendra 
Singh was granted an estate for life, there 
was &resulting intestacy in consequence of 
Narendra Singh dying without leaving 
any male issue. It is conceded on both 
sides that the bequest, so far as it was 
in favour of Bikramajit Singh and hia 
male issue or Nirbhai Singh and his male 
line, was inoperative and could not  aifect 
the devolution of the estate, because the Will 
was not registered as required by section 
13 of Act I of 1869. It is argued on 
behalf of the plaintiff-appellant that that 
section dispenses with the necessity of 
registration in case of a bequest made in 
favour of a person who under the provi- 
sions of the Aot or under the ordinary 


(2) 19 Ind. Cas. 267; 85 A. 211; (1913) М. W. 500; 
18 M. L. T. 488; 11 A.L. 2.494; 17 C. L. J. 555; 15 
Bom. L. В. 602; 17 О. W. N. 858; 25 M. L. J, 
111; 40 T. A. 105 (P. C.). . 


Vol. LÌ 
BRIJRAJ KUAR 0, MAHADEO BAKHSH SINGH. 


law to which peraons of the testator’s 
religion and tribe are subject would have 
succeeded to the estate or to a portion 
thereof or an interest therein, if the testa- 
tor had died intestate, or who might ba 
in the prescribed line of succession to such 
& person; and in support of that conten- 
tion reliance is placed on the desision of 
their Lordships of the Privy Council in 
Balraj Kunwar v, Jagatpal Singh (3). 


It is true that where a bequest is made 
in favour of a person of the description 
referred to in clauses (1) and (2) of section 
13 of Aet I of 1869, the heirs of sucha 
person would equally enjoy the benefit of 
the exemption: contained in that section by 
virtue of being his heire: but to construe 
the exemption as applying to devisees who 
might be the ultimate objects of the 
bounty of the testator bat who are not 
persons who under the provisions of Act I 
of 1859 or under the ordinary law, to 
whioh persons of the testator’s religion 
and tribe are subject, would have been 
entitled to inherit the estate or a portion 
thereof ог an’ interest therein on the date 
on which’the testator died, would be to 
extend the operation of the sestion beyond 
its legitimate scope. The test of the өх: 
emption is whether if the testator had 
died intestate, the person who was the 
object of the bounty would have been 
entitled to the estate or to а portion 
thereof or to an interest therein under 
either of the provisions above referred to, 
If he was not entitled to such an estate, 
portion or interest on the death of the 
teatator, һө ег vested or contingent, he 
cannot be deemed to fall within the exemp- 
tion. 

In Balraj Kunwar ү, Jagatpal Singh (8) 
the question for consideration was whether 
a devise made by а person in favour of 
another, who was not in the preacribed line 
of succession applicable to his estate, was 
covered by the provisions of seotion 14 
of Act I of 1869, Their Lordships of the 
Privy Council repelled the contention that 
any person mentioned in section 22 as a 
possible heir may be said to be ‘a person 


(3) 26 A. 393: 8 C. W. N. 699; 31 І. A. 132; 
lA.L.J. 384; 7 O. C. 248; 11 Bom. L, В. 518; 8 Sar, 
Р. С, J. 639, ` 
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who would have succeeded according to 
the provisions of the Act -to the estate, if 
the testator had died intestate” within the 
meaning of section 14 and observed: “We 
think that the expression ‘would have 
succeeded’ must ba confined to persons in 
ihe spesial line of succession that would 
have been applicable to the particular 
case, if the transferor ог testator had 
died intestate and the death had occurred 
at the date of the transfer or, in the 
case of a gift by Will, at the time when 
the succession opened." The son of Naren- 
dra Singh, had there been any, would 
have succeeded to the estate on the death 
of Narendra Singh, had he survived him, 
bat he could not have succeeded to the 
testator at the time when the succession 
to the testator opened, had the testator 
died intestate. A devise made in fayour 
of such a son cannot, therefore, be deemed 
to be exempted from the operation of ses- 
tiou 13. The possibility of such a person 
succeeding the successor above mentioned 
is on the face of it so remote and un. 
certain that it would be going too far, to 
use the language of their Lordships, to 
hold that such a possible heir of the person 
who would have succeeded was included in 
the category exempted from registration 
uuder section 13. A devise in favour of 
A for life and after his death in favour of 
B would not be exempted from registration, 
unless both A and B were persons who 
would bave succeeded to the estate or а 
portion thereof or to an interest therein 
on the death of the testator, had he died 
intestate, ln a sense, the successor of а 
successor is also a successor of the prede- 
cessors of the latter, but he is not a person 
who would have succeeded to the testator, 
had the testator died intestate. In any 
event the devise relied оп in favour of the. 
Bon of Narendra Singh, fails,’ because there 
was по Such son in existence, when Narendra 
Singh died. There was, therefore, from the. 
very beginning a resulting intestacy the 
benefit of which must go tothe heir.at. 
law. : : 
The result would be the same if the 
restriction contained in clause (2) of the 
Will be disregarded and Narendra singh 
be assumed to have been granted an absolute 
estate, defeasible on his dying without leav: 
ing any male issue, Wherever there isa 
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partial intestasy, either on account of no 
person being alive to olaim under the 
Will or by reason of the bequest being 
void or otherwise effectual, there is always, 
as observed by Mayne, a resulting trust in 
favour of the heir at-law (Mayne’s Hindu 
Law, 8th Edition, page 590). Мо person 
ean prevent his property or any part of ib 
or any interest in it from devolving upou 
the heirs constituted by law after his death, 
except by a valid disposition giving it to 
some other person. He вап only defeat 
the rights of his natural heirs by making 
a valid devise in favour of some other 
person but not otherwise, for he cannot 


“make it -the property of no one, the property 


must vest in some one and eannot remain 
in abeyance or suspense without an owner 
(Trevelyan’s Hindu Wills, 3rd Edition, pages 
4l and 42). In fast, as explained in 
Amulya Oharan Seal v. Kali Das Sen (4), 
a clause of defeasancein order to ba opera- 
tive must contain express words or words 
of necessary implication of a gift over toa 
definite person or persons. The implication 
of a gift over, for instance, to a second 
adopted son, whc might never have been 
adopted, would not be suffisent-to prevent 
the widow of the first adopted son from 
inheriting the share of her deceased husband. 
“If a Will”, says Jarman, "fails to make 
an effectual and complete disposition of 
the whole of the- testator’s real and 
personal estate, of course the undisposed 
of interest, whether legal or equitable, 
devolves to the person or persons on whom 
the law, in the absence of disposition, casts 
that species of property. It is clear, there- 
fore, that where real estate is devised in 
fee upon trust for a person incapable of 
taking, who is nof sufficiently definite or 
who dies in the testator’s lifetime, or who 
disclaims the estate, the beneficial interest 
in the estate so devised results to the heir- 
at-law"(Jarman on Wills, 6th Edition, Volume 


І, page 704). The estate must go to some · 


body, and if a devise fails there is no one 
to whom it can go except the heir-at-law, 
however positive the expression of the 
wish of the testator may have been that 
be should not take. 

Narendra Singh was the heir-at-law of the 
testator and became entitled to the estate 
by reason of the failure of the ulterior 

(4) 82 0. 861; 1 0. L, J. 270. 
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bequest in favour of Bikramajit Singh and 
his male issue or Nirbhai Singh and his 
issue for want of registration. He himself 
had no issue. Whether he had under tha Will 
a life estate or an absolute estate defeasible 
on the happening of a certain contingency 
whish did happen, the undisposed of residue 
devolved on him under section 22, clause 
(6), of Act I of 1869 before it was 
amended by U. Р. Act [II of 1910. In the 
absence ofa son, natural or adopted, а 
brother takes presedense under that section 
over a widow, On Narendra Singh dying 
without issue the estate devolyad on hia 
widow, Musammat Harnath Kuar, and on 
the death of the latter on Mahadeo Bakhsh 
Singh, who was his nearest collateral kinsman. 

Tt is contended on behalf of the plaint- 
iff-appsllant that tas inotestasy arose іп 
1884, when Narendra Singh died without 
leaving апу mile issue. N3 suai gase 
was originally laid in the plaint. - 

By an applisation made on the 25th 
May 1915 scertaia alternative pleas were 
put forward bat even on those alternative 
pleas, the plaintiff is not entitled 
estate. It is  argaed that 
on Narendra Singh dying without leaving 
any male issue in 1884, the senior widow 
of the testator, Rani Janki Kuar, succeeded. 
to the estate independently of the devise 
аз his heir-at law under section 22, clause’ 
7, of Act I of 1869 and that on her 
death the plaintiff as the junior widow 
of the testator became entitled to sucseed 
under section 22, clause 9, of the Aot. 
But it is admitted on behalf of the 
plaintiff that both Rani Janki Кааг 
and Narendra Singh got under the Will 
successive estates for life, and if 
that is true, the devolution of the 
corpus of the estate or of the undisposed of. 
residue could not have remained іп, 
abeyance til the death of either of them 
or til it became impossible for Narendra. 
Singh to have male issue in consequence, 
of his death. Where a devise fails in 
part, that failure takes effect from the 
date of the death of the testator, and по, 
claim can be entertained which has the 
effect of divesting an estate, which has 
already vested in another. The case of a 
Hindu widow, inheriting an estate from 
her husband, stands on a different footing, ` 
for, as pointed out by their Lordships of 
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the Privy Council in Musammat Bhagbutt: 
у. Ohowdhry Bholanath (5), a Hindu 
widow has for certain purposes an ab- 
solute power of disposal over the estate, 
and the right of the reversioner does 
not come into being uutil her death. 

It is contended that sectiuns 99 and 
111 of the Indian Suscession Act have not 
been extended by section 19 of Act I of 
1869 to the estates governed by that 
Act; but as pointed out by their Lordships 
of the Privy Council іп Jotendromohun 
Tagore v. iGanendromohun Tagore (6), 
the general rule is that the law applicable 
to the devolution of an estate takes effect 
if a devise proves ineffectual and even a 
person who has been expressly disinherited 
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by the testator may take the undisposed of 
residue as an heir-at-law, if the devise 
proves ineffectual in part. 


The plea of Rani Janki Kuar acquiring 
a title by adverse possession hes, in the 
face of the testamentary disposition in her 
favour which she accepted, rightly not 
been pressed. . 

Both the appeals, therefore, fail and 
are dismissed with costs. 


DANIELS, A. J. C.— These are two oross- 
appeals in a suit for possession of the 
Paraspur Taluga. The facts are admit: 
ted. The following pedigree explains the 
position. 


RAJA ры SINGH 





( 
Raja Mahipat 
Singh, (first son) 


Bhaya Pirthipal 
Singh, (second son), 
died childless, 





{ 
Raja, Randhir Bhaya Narend 
Singh, (first son) Singh, alias 
died on 16th Narendra 


June 1878. Bahadur Singh, 
Married first (second son) (died 
Janki Kuar 


(died on 19th 


\ 
Bhaya Chhatarpal 
Singh, (fourth son)’ 


Bhaya Jagat 
Singh, (third son) 


Bhaya Bikramajit Bhaya Nirbhai 
Singh, ma 1909.) Singh, (defendant No, 2), 
Bhaya Mahadeo 
Bakhsh Sihgh, 
(defendant No, 1). 


in 1884), married Babuain Harnath Kuar (died in 1912). 


August 1913) afterwards Rani Brijraj Kuar (plaintiff), 


The Taluga is entered in Lists I and 
П of the lists prepared under section 8 of 
Act I of 1863 as being one which descends 
to a single beir. The plaintiff Rani Brijraj 
Kuar is the junior widow of the last 
male holder Raja Randhir Singh. The 
defendants are collaterala. The second: 
defendant Bhaya Nirbhai Singh is the 
nearest in degree but the lst defendant. 
Bhaya Mahadeo Singh represents the 
senior line and is in possession, 
The 2nd defendant asserted his title 
in his written statement but has not ao- 
tively defended the suit. The learned Sub- 
ordinate Judge recorded no finding as 
between the defendants, as the issue 
between them might possibly form the sub- 
ject of separate litigation and the plaintiff 
is only entitled to succeed if her title 
is superior to that of both defendants. 


Raja Randhir Singh made in 1872, six 
(5) 24 W. R. 168. ў 
бу 18 W. Е. 359 at p. 371; 9 B. L. R. 877; Sup. I. 
^. 4 А * 


years before his. death, a Will the' ejffeot 
of which, in view of the events which 
have since happened, is the question now 
in dispute betweeu the parties, In this 
Will he stated that there was none of 
his near relations upon whom he had 
sufficiently assured confidence to make 
him his heir without misgiving. There- 
fore, he makes the following dispositions :—. 

"If male issue is born to me he shall 
be my permanent heir. . 


"If no male issue is born to me my 
senior Rani shall remain in possession of 
the estate for life without power of trans- 
fer. After the death of the senior Rani 
my younger brother Narend Singh shall 
be heir and Taluqdar (“masnad nashin,” 
the person who sits on the Gaddi or seat 
of authority) of the estate. If male issue 
is borne to him the succession to the 
estate shall remain vested in  Narend 
Singh’s issue in accordance with the 
seustom of the family; otherwise after 
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Narend Singh’s death my cousin Bikramajit 
Singh (the father of the Ist defendant) 
shall be owner and heir of the estate 
and if male issue be borne to Bikramajit 
- Singh the estate shall remain in his line, 

“If Bikrama]it Singh has no issue then 
after his death my cousin Nirbhai Singh 
and his issue shall be possessor and owner 
of the estate.” 

This is followed by a provision that none of 
the aforesaid persons shall during the time 
for which he holds the estste have power to 
appoint au heir in contravention of the terms 
of the Will. Certain other provisions which 
need not be repeated here are inserted 
making provision for the support of the 
junior Rani and the ftestator’s younger 
brother Narendra Bahadur Singh and the 
widows of the latter. The testator in 
signing the Will appended to his signature 
the remark :— 

"But Narend Singh by reason of his 
fickle-mindedness is unfit to be Talugdar." 

This Will was not registered in accord- 
ance with section 13 of Act I of 1869 
and it is common ground between the 
parties that by reason of that section 
the provisions of the Will in favour of 
Bikramajit Singh and Bhaya Nirbhai Singh 
were void and ineffectual.- The Will was 
deposited by the testator with the Deputy 
Commissioner, but this did not constitute 
registration either under the original de- 
finition of that word in section 2 of the 
Act or under the definition as retrospectively 
amended by О, P. Act ПІ of 1910. 
Section 13 of Act I of 1869, as ap- 
plicable to an estate the Taluqdar of 
which was recorded in List 11, allows 
an unregistered Will to. take effect only 
in favour of two classes of persons, namely, 

(1) persons who under the provisions 
of the Act would have succeeded to the 
estate or to an interest therein if the 
Taluqdar or grantee had died intestate, and 

(2) persons who- under the ordinary 
Jaw to which persons of the testator’s 
tribe and religion are subject would have 
succeeded to the estate or to an interest 
therein, if the Taluqdar or grantee had 
died intestate. 

It is also common ground between the 
parties that the gifts in favour of the 
senior Rani, Rani Janki Kuar, and of 
Bahsya Narend Singh the younger brother 
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of the testator were valid; in the case of 
the former because she would have 
inherited а widow's estate in her 
husband’s property under the ordinary 
law, and in the case of the latter because 
һе was the next heir under the provisions of 
the Act. After the death of Raja Randhir 
Singh the Will was opened by the Deputy 
Commissioner with much formality in the 
presence of all persons interested in the 
succession (except the present plaintiff), 
including the senior Rani, Bhaya, Narend 
Singh, the lst defendant’s father and the 
2nd defendant. Mutation was ordered in 
favour of the senior Rani on the basis of 
the Will without objection by any party 
and the plaintiff admittedly took possession 
of aud still holds the village of Utraula 
which was allotted for her maintenancs under 
the terms of tbe Will. Rani Janki Kuar 
continued to hold undisputed possession of 
the estate until her death in 1913, In the 
mutation proceedings after her death rival 
claims were put forward by the present 
parties. The Deputy Commissioner, consider- 
ing the lst defendant to be prima facie 
best entitled of the claimants, ordered his 
name to be recorded as proprietor in the 
revenue records, The plaintiff ihereupon 
filed tke present suit. The learned Subor- 
dinate Judge has dismissed .the plaintift's 
claim to the Taluqa but desreed it in 
regard fo the moveable property left by 
Rani Janki Kuar. The plaintiff appeals 
against the former part of the decree; 
Bhaya Mahadeo Bakbsh Singh against 
the latter. : 

There seems to have been а certain 
amount of uncertainty in the plaintiff's’ 
mind as to the precise ground on which 
she should rest her olaim. In paragraph 7 
of the plaint it is suggested that the bequest 
in favour of Narend Singh was invalid, 
and the statement was repeated by her 
Advocate inthe proceedings of 20th March. 
1915. She also set up in the lower Court 
a саве based on the allegation that Rani Janki 
Kuar had no right to the possession of 
the estate, and, therefore, that her possession 
was adverse from the time when the estate. 
was released in her favour iu 1880 and. 
that, therefore, the plaintiff was entitled to` 
succeed as her heir. (The estate remained. 
under the charge of the Courtof Wards for 
sometime after Raja Randhir Singh’s death.) 
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These allegations are expressly abandoned 
before us, The appellant not only admits 
but relies on the validity of the bequest in 
favour of Narendra Bahadur Singh. Her 
саве is that not only was there valid bequest 
‘of a life estate to Narendra Bahadur Singh 
in succession to the lifs estate previously 
conferred on Janki Kuar, but that it was 
followed by a valid bequest in favour of 
Narend Singh’s son, should one be born. 
She points: ont that where a testator uses 
the words “male issue" whether with 
reference to himself or with reference to 
his brother, he slearly means a son and 
argues that the words "and the succession 
to the estate shall remain vested in the 
issue of Narend Singh in accordance with 
the custom of the family" were intended 
as a gift of the fee simple to Narend 
Singh’s son, should one be born. Her 
Counsel argues that Narend Singh’s son 
was a person in the special ling of sucaession 
established by the Act and that, therefore, 
the gift to him was valid without regis- 
tration, and that the only limitation recog: 
nised by the law ona gift to an unborn person 
is that laid down in section 12 of the Act, 
which this devise does not contravene. He 
argues from this that so long as there was 
a possibility of Narend Singh having а son 
who would take the estate as foll owner, 
there was no intestacy. This possibility was 
only removed by  Narend Singh’s death 
in 1884. He argues, therefore, that & partial 
intestaey  oocurred for the first time in 
1884 and that the person to inherit was 
the person bsst entitled on that date with 
reference to tha provisions of section 22 cf 
Act I of 1869. If the suoosssion to Randhir 
Singh is regarded &s having happened on 
the date of Матера Singh’s death in 1854, 
then the person best entitled was undoubtedly 
the senior Rani under olause (7) of section 2?, 
there being no person in existence who sould 
teke under any of the preceding six clauses. 
The appellant’s Counsel asserts that he 
never argued before the learned Subordinate 
Judge that Rani Janki Kuar took under the 
Willa widow’s estate under Hindu Law. His 
oase їз that she took such an estate on Narend 
Singh’s death in additioa to the life estate 
which she had under the Will. If this 
argument is accepted, then on Janki Kuar’s 
death the es'ate goes ta the plaintiff for 
life under clause (9) of section 22. 
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To these  eontentions the sontestin 
defendant replies that the ictestacy must 
be referred to the period when the Will 
took effect, namely, the testator’s death. 
Under either the general Jaw or Hindu Law 
the estate could never remain in abeyance 
(Mayne’s Hindu Law, page 699). The gifts 
to Bikramajit Singh and WNirbhai Singh 
being void ab zntfizo, there was from the 
outset an intestacy as regards the possible 
remainder covered by the provisions, That 
remainder could uot remain in suspense, 
It vested immediately in the heir at-law 
who was unquestionably the  testator!'s 
brother Narend Singh. This was settled as 
long ago as the Tagore case (6), whioh 
also established that it did not matter 
that the result which actually followed 
was one which the testator might not have 
contemplated or might even have desired 
to avoid. Whether the provision in favour 
of Narend Singh's issue was valid or not 
is entirely immaterial, since no issue was 
ever born to him. The remainder to’ the 
estate vested in Narend Singh from the 
time of the testator’s death and fell into 
possession on the date of Janki Kuar’s 
death in 1913. On Narend Singh's death 
in 1884 his widow  Babuain  Harnsath 
Kuar suoseeded to his interest and on her 
death in 1912 it devolved on one of the 
defendants. 16 is admitted that ths plaintiff 
could under no circumstances be an heir 
of Narend Singh, her brother-in-law. 

The respondent dosa nob admit the valid. 
ity of tha gifs to Narend Singh's issue, 
bat contends that it was void both under 
sas ion 13 of the Aet and by reason of 
baiag a gift to ап unborn parson. AS an 
alternative, in oase the main argument 
із noi aszapiad, he suzzasts that the gift 
in favour of Narend Singh may ba eonstru- 
ed аз a gift of a heritable and transferable 
estate sabjectto a limitation which із void 
in law or as a gift of such an estate 
defeasible in the event of no son being 
born to him. Oa the latter theory he 
suggests that the defeasible estate became 
indefeasib!la by reason of his surviving 
the testator or by reason of tha gift over 
baing void. In support of the last proposi- 
tion hs has referred to sastion 120 of 
the Sassassion Act. That sestion merely 
lays down that if the ulterior baquest ia 
uot valid, tha original b33365l is not affected 
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ereby, On what prineiple the failure of 
the gift over could have the effeat of 
changing the nature of the prior gift 
conferred by the 'Will the respondent has 
‘not been able to show. As regarda the 
former part of the proposition there is no 
legal justification for importing into the 
olause in favour of any male issue who 
might be born to Narend a condition that 
such issue must be born in the lifetime of the 
testator. The special rule of law established 
by section 111, Succession Act, overrides the 
‘general law in cases to whioh it applies, but 
it does not apply to Wills under Act I of 
1869 (mde section 19 of the Act}. Looking 
only to the intention of the testator it is not 
even arguable that any such limitation aver 
entered his mind. Lastly Counsel put forward 
the theory, but without very much sonvistion, 
that because Rani Janki Kuar entered on 
the estate with the consent of Narend 
Singh, this wasa family settlement which 
debarred the plaintiff from questioning the 
Will It is difficult to see how the plaintiff, 
by an arrangement to which she was not 
a party, could be deprived of rights whioh, 
if they arose at all, only arose. long after- 


wards on the death of Rani Janki Kuar 
in 1913, 
The  eross-appeal as regards moveables 


was not pressed. The defendant/s Counsel 
stated that he would not formally abandon it, 
adding ingenuously that he did not wish to 
deprive his ‘client of the opportunity of 
urging it before the Privy Council should 
oasasion arise, but that he was not prepared 
‘to offer any argument in support of it. The 
preoaution was perhaps superfluous. At any 
rate as far as this Court is concerned, the 
only eourse open to us is to dismiss the 
appeal with costs. 

Assuming infavour of the plaintiff that 
the gift to Narend Singh was a gift of 
life interest aud that the gift over to his 
son, should he have one, was a valid gift, 
even во 16 appears quite olear that her 
appeal fails. That there was a partial in- 
testacy is undeniable. The issue between 
‘the parties is narrowed down to’ the ques- 
tion whether the intestasy is to be son- 
sidered as arising on the death of the testator 
or an the date of Narend Singh’s death 
without issue in 1884. On this question 
there can, I conceive, be no doubt. The 
testator imagined that he had conveyed the 
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whole estate by giving successive interestè 
ending in a gift of fall ownership to Nirbhai 
Singh and his heirs. The last threas of 
these gifts, those to Bikramajit Singh, to 
his issue, and to Nirbhai Singh and his 
heira were invalid by reason of the Will 
not being registered. To that extent thera 
was an intestacy. No principle can be 
better established than that the inheritance 
cannot remain in abeyance. Whatever is 
not validly disposed of vests at once 
in the heir. Had either the testator him- 
self or Nirbhai had issue the residuary 
interest might have been destroyed, but the 
failure of the subsequent gift left a possible 
remainder which їп the events which 
have happened ultimately ripened into an 
estate in possession. That remainder vested 
on the testator’s death in his heir at law 
Narend Singh, who was ready {о enter into 
possession whenever the prior interests 
determined. Оа Narend Singh’s death the 
estate passed to his widow Babuain Harnath 
Kuar, and on her death to either the lat 
or 2nd defendant according as the rule 
of lineal primogeniture applies or not, 
The appellant’s claim is contrary to the 
plain. language of the very seotion on 
which it is based. She relies on the. 7th 
and 9th olauses of section 22, Act I of 
1869, That section says that if any 
Taluadar or grantes or his heir or legatee 

' ghalldie intestate as to his estate" the 
estate shall descend in the manner pro- 
vided hy the section. How could Randhir 
Singh be said to die intestate six years 
after he actually died ? It might not be 
possible to determine till afterwards whether 
a partioular | gift would fail or not, but 
the words " die intestate” must oertainly 
bə interpreted with referənoe to the date 
of the testator’sdeath. The appellant has 
suggested that because the word "estate" 
is defined in section 2 of the Aof, as 
amended by the Oudh Estates Amendment 
Act of 1910, as the actual Taluga and not an 
interest in itand as the. testator gave a 
valid life-interest in the property to Rani 
Janki Kuar, therefore he had disposed of his 
“estate” and could not be said to die intestate 
as fo it. This argument is too absurd for 
serious consideration, If it were accepted, 
we should have to hold that there was no 
intestacy even if the estate had been bequeaths 
ed for a term of one year only, Зо long 
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as the estate has not been left о any person 
who could take it as full owner, there was to 
that extent an intestacy. 

It might be sufficient to dispose of the 
appeal on thia short ground, but there are 
two questions which have been discussed at 
considerable Jength at the Bar on which 
it seems desirable to record a finding. They 
are, first, the nature of the estate left to 
Narend Singh and his issue and secondly, 
the validity of the gift, if there was one, in 
favour of the latter. 

On the first question the respondent argues 
that the effect of the Will was to make 
Nerend Singh full owner, in which case the 
gift over and the clause forbidding him to 
appoint an heir contrary to the terms of the 
Will would be ineffectual. In support of this 
construction be relies mainly on twofasts: (o) 
that the words in which the life estate of 
Rani Janki Kuar is described, "for her life 
without power of trausfer", are not found in 
the devise in favour of Narend Singh, and 
(b) thatthe words "heir" and “masnad nashin” 
are sufficient to confer full ownership. 
-Whatever weight these considerations may 
be entitled to, they appear to ns to be over- 
-borne by facts indicating that the testator’s 
intention was toconfer no more than a life 
estate. Ав regards (а), itis natural for a 
Hindu to use rather different language in 
dealing with the estate of a woman from that 
which he uses wherea man is concerned. A 
woman cannot ordinarily becomea fresh 
stock of descent. If she dies without male 
issue, the estate goes not to her heirs but 
to the heirs of her husband, The danger 
is that if not restrained she may alienate 
it in her lifetime and so leave nothing 
for the heirs to take. With a man the 
case is different. On his death the estate 
passes to his heirs and away from the 
heirs of the original testator. The testator, 
therefore, has carefully provided for the 
person to whom the estate should go on his 
death ascording as a son should or should 
not be born to him. As to (b) the words 
"heir" and “masnad nashin” would no доа, 
ЛЕ they stood alone, be suffisient to confer 
full ownership, but they are far from 
being conclusive. A person who held a 
Talaga for life would bə described ан 
masnad nashin” for the time being, The 
sense of the Will must ba gathered by 
reading the Will as a whole. Thea testator 
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begins at the very outset by a deolaration 
that there is none of his relations in 
whom he had suffieient confidence to 
appoint him his heir without misgivings, 
and this declaration is the key to all the 
provisions which follow. It ia so much 
in the testator’s mind that he repeats it 
in his own hand in signing the Will with 
special reference to Narend Singh, whom 
he declares unfitfor the position of “masnad 
nashin” by reason of his fickle mindedness, 
This double declaration, in one place 
referring specially to Narend Singh and 
in the other to all the persons mentioned 
in the Will, is hardly  eonsistent with 
the suggestion that all that the testator 
meant was that Narend Singh was too 
young to be given the estate immediately 
but that his ownership should be poatponed 
until he had had time tc settle down, 
The whole tenor of the Will goes to show 
that neither Narend Singh nor Bikramajit 
Singh, both of whom were equally included 
in the testator’s want of confidence, was 
intended to have more than a life-interest 
in the property. A comparison of the 
language in which the gifs to Narend 
Singh is made with other portions of the 
Will is in itself sufficient to rebut the 
inference which might be drawn from the 
use of the word ‘warts.’ Where the 
testator does intend permanent ownership 
he uses either the words permanent heir 
(waris mustaqil) or the wordowner (malik) 
or some other expression whish places hia 
meaning beyond doubt. If the testator should 
have son that son is to be “permanent heir,” 
implying that the heirship given to Narend 
Singh in the next olause was not permanent. 
So if Narend Singh should have son, “in 
that case" (in contrast to what precedes) 
the sucaession to the estate is to vest per: 
manently (gaim rahega) in that son in ‘accords 
ance with the custom of the family", but 
otherwise after Narend Singh’s death 
Bikramajit Singh is to ke "owner and heir" of 
the estate. Here the language used is stronger 
than that used in Narend Singh’s ease, yet if 
is followed by a provision that if Bikramajit 
Singh had male issue the estate is to remain 
in his line, if not Nirbhai Singh with 
his issue is to ba “possessor and owner" 
of ths estate. The tesíator could not go on 
giving life estates indefinitely. When he 
somes to the last baneficiary he is forced 
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to .give an absolute ‘estate and, therefore, we 
have the words "possessor and owner" with- 
out any gift over or any qualifying condition 
as to the birth of issue. "There is a manifest 
inconsistency in thetestator's use of particular 
terms in the course of the Will For in- 
stance, he declares that none of his relations 
ean be sufficiently trusted to be made his 
heir and yet uses the word “heir” in regard 
to all of them. In fact in the operative 
clauses of the Will he appears to draw a 
distinction between "heir" and “permanent 
heir.” But reading the Will asa whole the 
testator’s intention appears to have been to 
give life estates to  Narend Singh and 
Bikramajit successively but to provide that 
if either of them should have male issue 
born to him that issue should become a 
permanent stock of descent. 

The next point is whether the gift to 
Narend Singh’s issue was valid under seotion 
13 ofthe Act. If it was not, the appellant's 
argument falls tothe ground since in that 
саве there can be no questicnof an iutestacy 
arising on Narend Singh’s death without 
issue. The whole foundation of the appel- 
lant’s argument is that it воша not be 
ascertained till Narend Singh’s death whether 
the gift to his issne would take effect or 
not, since although no son had been born 
to him at the time of thé testator's death 
ib was always possible that a son might 
be born, The suggestion that а Taluqdar 
could not makea gift to an unborn person 
may be very briefly disposed of. It bas 
been held by this Court in Ram Тау. 
Musammat Jani Begam (7) that a gift cr 
Will made under the provisions of Act I 
of 1869 is not subject to any special rules 
of Muhammadan Law and if so, it is 
equally not subject to any  speoial rules 
of Hindu Law. Section 12 of the Ас 
lays down the restrictions under which a 
gift to an unborn person may be made, 
It must not offend against the rule of per. 
petuity. Section 12 of the Ondh Estates 
Aot corresponds to section 101 of the Indian 
Succession Act and the appellant has sited 
certain eases under the Hindu Wills Aot 
in which the latter section was held not 
to override the special rule of Hindu Law 
forbidding a gift tn an unborn person. 
The argument overlocks the fact that 


, (7) 2 0. 0, 244. 
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seotion 3 of the Hindu Wills Aot contains 
а special provision that the Act shall not 
authorize any Hindu to create any interest 
in property which be could not have 
created before the passing of the Act. 
Act I of 1869 contains no corresponding 
provision, 


The real crux is whether Narend Singh’s 
son could in his father’s lifetime have 
been regarded as a person who under the 
provisions of Aet I of 1869 “would have 
succeeded” to the estate if Randhir Singh 
had died intestate. Apart from anthority, 
I might have been inolined to construe 
these words as referring tothe immediate 
heir, No doubt a воп of Narend Singh, 
had one been born and had he survived 
his father, would ultimately have succeeded 
to the estate unless his father had alienat- 
ed it during bis lifetime, but it is impos- 
sible to say definitely that he wonld 
have succeeded. Ha might have died in 
his father's lifetime. The appellant constrnes 
the words as meaning "must ultimately 
have succeeded had he lived long enough and 
had the estate not been alienated in the mean- 
time.” On the other band the reason of the 
rule is in favour of the appellant’s contention, 
and it was on this ground that the Privy 
Council ease of Balraj Kunwar v. Jagatpal 
Singh (8) on which the appellant relies 
was decided. This case is also relied on 
by the respondent. This particular point 
did not arise in it, and unfortunately the 
language of the judgment is not altogether 
clear and gave rise to considerable disous- 
sion in the only reported oase of this 
Court which has any bearing on the point 
at issue, namely, Ghulam Abbas Khan v. 
Bibi Ummaiul-Fatima (8). My reading of 
Lord Macnaghten’s judgment is that he 
adopted the view contended for by the 
appellant. 


“Their Lordships think,” he said, “that 
the words ‘would have succeeded’ must be 
confined to persons in the special line of 
succession that would have been applicable 
to the particular case if the testator" (I 
may omit the reference to transfers inter 
viros) “had died intestate and the death 
had occurred at the time when the succession 
opened,” 


(8) 81 Ind, Cas, 748; 18 О, 0, 158; 2 0. L. J. 636, 
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A  brother's grandson equally with a 

brother is a person in tha same spesial line of 
sneoession, whether his father be alive or not. 
The next sentence in the judgment runs:— 
І “In short they think that the expression 
a person who would have succeeded according 
to the provisions of the Act’ ів equivalent 
to ‘the person or one of the parsons to 
whom the estate would have descended 
according to the provisions of the special 
clause of section 22 applicable to the 
particular case.’ ” 

This sentence introduces the phrase "would 
have dessended” which contains the same 
ambiguity as “would have succeeded”, but 
it must be read in connection with 
the oontext. Their [Lordships comment 
on clause 2 of section 18 as throwing 
mush light on the mo»aning of the section, 
and say:— 

"A younger son of a Taluqdar named in 
List [II or List Y is no doubt among 
the possible heirs of his father, but 
he is not within the pressribed line of 
succession if the father leaves an eldest son 
or в male lineal descendant of an eldest son," 

A younger brother is not in the same 
lins of succession as his elder brother, 
but а brother’s son is in the same line 
of succession as his father and a grandson 
in the same line of succession as ason, and 
if the words "would have cuoceeded” are 
to have the very restricted meaning for 
whioh the respondent contends, a grandson 
even more than a younger brother ought to 
have been mentioned in clause 2 of sestion 13. 
In this sonnestion it is interesting to note 
that in the amendment of section 13, intro- 
duced as section 13A by the Amending 
Act, 1910, special provision has been made 
saving from the necessity of registration 
bilis in favour of a daughter or a daugh- 
ter's son but it was not considered neces- 
sary to refer toa son's son, The Legislature 
evidently thought, rightly or wrongly, that 
he was covered by the existing exseption 
as interpreted by the Privy Council. This 
ia the reading of the sestion which appears 
to haya found favour with Mr. Stuart in 
Ghulam Abbas Khan v. Bibi Ummatul Fatima 
(5), though my learned colleague at page 


238* leaned to the view that the words “would . 


have susceeded” must be restricted to the 
person who would have bean tha immediate 
*Page of 18 О, С.Е, QU ETT 
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heir had the owner died intestate. The Privy 
Council judgment in Balra) Kunwar v. 
Jagat Pal Singh (3) says that the special 


ling of  suesession applicable for the 
purpose of applying section 13 is to be 
the line which would have been appli- 


cable had the testator died when the suo- 
cession opsned, If the validity of the gift 
to Narend Singh’s male issue is to be 
determinel with referenee to the date when 
the succession opened in his or their favour, 
the whole of the foregoing disoussion is 
academic. In fact the succession never did 
open as the person in whose favour the 
gift was made never cama into existense. 

I agree with my learned colleague that 
both appeals fail, and they ara accordingly 
dismissed with costs. 

Appeals dismiss:d. 


MADRAS HIGH COURT. 

Seconp Озуп, Apesat No, 511 or 1918. 

January 17; 1913. 
Present :—Mr. Justice Phillips and 
Mr. Justice Krishnan, 

YUNA RAMANAYAKUDU AND OTEERS— 
Daraapayts Nos, 5 тә 8— 
APPELLANTS 
V278US 
BOYA PEDDA BASAPPA AND OTH2R3— 
PLAINTIFES AND Derenvants Nos, 1, 2 
AND 4—RESPONDENTS, 

дад Procedure Code (Act V of 1993), 5. 61, О. XXI, 
т. B4—Exzcution of decree—Attachme2nt—Lease, ebes 
cution of, by julgment-deblor before attachment, vali- 
ану of—Aitachment, when effected—Bona fides of 
alienee, whether material, 

An attachment of property is effected within the 
masaning of section 64, Civil Procedure Code, when 
the jadgment-deblor prohibited from making an 
alienation has an opportunity, afforded by the pro- 
clamation mentioned iu clause 2 of rule 54 of Order 
XXI of the Code, of knowing that he is so pro- 
hibited and the mere writing of such an order be- 
hind his back and keeping it in the Court records 
does not amount to au order prohibiting alienation 
within the meaning of rale 54 [р. 262, col. 2.] 

Where, therefore, a judgment-debtor executed a 
Jease of his property which had been ordered to be 
attashed but which was not actually attached 
in the manner previded by Order XXI, rule 5', 
Civil Procedure Oo! з, until after the execution of the 


lease: 
Held, that the lease was not invalid [Cp 282, col. 2.] 
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No question of the bona fides of the alienee arises 
aer section 64, Oivil Procedure Code, [р. 262, col. 
` Second appeal against the decree of the 
District Court, Kurnool, in Appeal Suit 
No. 3 of 1917, preferred against the decree of 
the Court of the District Munsif, Kurnool, 
in Original Suit Мо, 562 of 1915. 


Messrs. Р. R. Srinivasa Atyangur and 
K. S. Ganesha Atyar, for the Appellants.— 
The order for attachment was passed prior 
жо the execution of the lease. The pass- 
ing of the order itself constitutes an attach- 
ment. It is not necessary that the order 
should be communicated to the judgment- 
debtor. 


- The alienation was not bona fide. Both 
the alienor and the alienee knew at the 
time that an attachment was pending. 

Mr. E. S. Chidambaram Pillai, for the 
Respondents.—Order XXI, rule 54, prescribes 
the manner in which an attachment has 
to be made and until and unless those 
formalities are complied with, no attach- 
ment ean be deemed to have been made. 
Here, though the order was passed prior 
to the execution of the lease by the judg- 
ment-debtor, the order prohibiting the 
transfer was not communicated to him until 
after its execution. Unless the person 
affected by the order is made aware of 
it, any dealing with the property will not 
be void. 


The bona fides of the transaction is not 
relevant. No question of bona fides arises 
under section 64. 


JUDGMENT.— Section 64 of the Code of 

- Civil Procedure cays that “where an attach- 
ment has been made, any private transfer 
‘or delivery of the property attached or of 
any interest therein and any psyment to 
-the judgment-debtor of any debt, dividend 
‚Ог other monies contrary to such attach- 
ment shall be void as against all the claims 
enforceable under the attashment.” The 
- only question for decision in this case is 
' whether on the date of plaintiff'rS lease 
the attachment had been made. No doubt 
an order had been passed a few days before 
the lease ordering attachment, but Order 
XXI, rule 54, of the Code of Civil Pro- 
* cedure lays down the manner in which an 
attachment of an immoveable property has 
< fo be made, and those proyisions were not 
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complied with until long after the lease 
was executed, It is contended that the 
mere writing of an order to attach is 
sufficient іо constitute attachment, but the 
rule says that the order must be one ‘pro: 
hibiting the judgment- debtor and we think 
that in order to make an order prohibiting, 
the person prohibited must have the 
opportunity, afforded by the publication 
mentioned in clause 2 of rule 54, of knowing 
that he is so prohibited and the mere 
writing of such an order behind the judgment- 
debtor’s back and keeping it in the Court 
records would not amount to an order 
prohibiting within the meaning of rule 54. A 
perusal of rules 43, 44, 46, 47,48 and 51 to 
58 of Order XXI sbowssthat the principle 
underlying the procedure in each case is to 
make the attachment known to the person 
affeoted by the order. In this view no 
attachment of the property bad been made 
in this case and the lower Court's decree 
is right. Under section 64 of the Code of 
Civil Procedure no question of the bona fides 
of the aldence arises; so this aspect of the 
case need not be considered, 

The second appeal is dismissed with 
costs. 

М. С. Р. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLA1E Ювсвве No. 2279 
or 1916. 

January 20, 1919. 
Present:— Mr. Justice Teunon and 
Mr. Justice Greaves. 
PURNA CHANDRA RAY CHOWDHURY 
AND OTHERS—PLAINTIFFS—APPELLANTS 
| VETSUS 
JOGENDRA NATH CHOWDHURY— 


DerENDANT— RESPONDENT. 

Mesne profits, application for assessment of, dis- 
missal of —Further application for assessment, whether 
maintainable. 

The rejection of an application for the assess- 
ment of mesne profits awarded by. the decree in 
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# suit for possession of lands debars a further  digmissal of the suit, then there was no 


application for assessment, as the rejeotion has the 
effect of dismissing the suit. [p. 264, cols. 1 & 2.] 

Appeal against the decree of the District 
Judge, 24-Pargannas, dated the 12th 
June 1916, reversing that of the Munsif, 
Alipur, dated the 15th February 1915. 

Babu Tarak Chandra Chuckerbutty, for the 
Appellants. 

Dr, Dwarkanath Mitter and Babu Rishindra 
‘Nath Sarkar, for the Respondent. 


JUDGMENT. 

Greaves, J.— The question arising on this 
second appeal, in which the plaintiff is the 
appellant, is whether the rejection of an 
application for the assessment of mesne 
profits debars a further application for 
assessment being made. The District Judge 
of the 24.Pargannas, reversing the deoision 
of the Munsif, had held that rejection of 
Such an application debars any subsequent 
application as the rejection has the effest 
of dismissing the suit, and he relies for 
this upon the authority of Upendra Ohandra 
Singh v. Sakhi Ohand (1). 

The material fasts are as follows: The 
suit was filed on the Ist February 1924 
claiming possession of oertain lands and 
Wasilat at the rate of Rs. 30 per annum 
or at such rate as the Court should direst. 
On the 23rd June 1904 the suit was 
decreed and it was directed that the 
‘amount of mesne profits should be ascer- 
tained in the execution department. -The 
decree was affirmed on appeal on the 11th 
September 1905. On the 8th September 
1908 the plaintiff applied for the assess- 
ment of the mesne profits awarded him by 
the decree, but the application was rejected 
on the 28th November 1908 as frivolous 
as the petition was not accompanied by a 
copy of the decree and the basis upon 
which mesne profits were to be assessed 
was not stated. On the 27th November 
1911 the heirs of the original plaintiff 
made a second application for the assess- 
ment of mesne profits, which is the subject 
of. this appeal. It follows that if the 
rejestion of the application on the 28th 
November 1908 was only an application in 
execution, the application of the 27th 
November 1911 is not barred, if on the 
other hand the rejection amounted to a 


* (1) 16 Ind, Cas. 709; 16 0.1.4.3, 


pending suit at the time of the application of 
the 29th November 1911. 


The decisions of this Court upon the 
question appear to conflict. In Ram Kishore 
Ghose v. Gopi Kanta Shaha (2) the respon. 
dents obtained a decree for possession of 
certain lands with mesne profits on the 
31st December 1889, whioh ‘was confirmed 
on appeal on the 23rd January 1894. On 
the 22nd April 1895 the respondents in 
execution of the decree obtained possession 
and the execution proceedings were dismissed. 
They next applied in execution for realiza- 
tion of costs and determination of mesne 
profits and on the 2lst November 1896 
the costs were realized and the execution pro- 
ceedings strusk off. Onthe 28th January 
1898 the respondents applied for assess. 
ment of mesne profits by deputing an 
Amin, and it was held that the application 
was competent as applications to determine 
mesne profitsare to be treated as applica- 
tions for execution of the decree and that 
the striking off of such applications did not 
finally decide them or prevent a decree- 
holder from making а further application 
for the determination of mesne profits, 
Reliance was placed on a principle laid 
down in Rajah Muhesh Narain Singh v. 
Kishanund Misr (8), namely, that when the 
execution of a final decree in a suit fails 
бг is set aside and the proceedings with 
regard to execution are taken off the file, 
the whole suit is not thereby discontinued. 
In the course of the judgment reference 
was made to a Fall Bench oase of Pura» 
Ohand v. Roy Radha Kissen (4), whioh is 
considered later in this judgment. In 
Upendra Chandra Singh у. Sakhi Ohand (1) 
another Bench of this Court held that the 
dismissal for default of an application to 
ascertain mesne profits was equivalent to 
a dismissal of the olaim for mesne profits 
and that a fresh application in the same 
matter was not admissible. The Bench, 
however, revived an application for restora- 
tion of the suit which had been abandoned 
and restored the suit and directed 
the application for mesne profits to be 

(2) 28 0.249, 

(8) 9 M. I. A. 324; 2 Ind. Jur. (о. з.) 1; 5 W. R. P. 
С. 7; Marsh. 592; 1 Suth. P. С. J. 488; 1 Sar. P. С. J. 


862; 19 E. В. 164. 
(4) 19 0.132 ‘F. B.); 9 Ind, Dec. (x. s.) 584, 
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considered on its merits. The decision was 
based upon Puran  Ohand v. Roy Radha 
Kishen (4) and Ram Kishore Ghose v. Gopi 
Kanta Shaha (2) was distinguished or if 
indistinguishable, was treated as not binding 
in view of the desisionin Puran Ohand у. Roy 
Radha Kishen (4). 

The question referred to the Full Bench 
in that case was, as stated in Ram Kishore 
Ghose v. Gopi Kanta Shaha (2), whether an 
application to ascertain the amount of 
mesne profits awarded by a decree in 
accordance with the provisions of section 
911 or 212 of the Code of Civil Procedure 
(Act XIV of 1882) was as regards limi- 
tation governed by, Article 178 ог by 
Article 179 of the Limitation Act. The 
referring Judges state in the order of 
reference that their opinion was that the 
intention of the Legislature was that an 
application to ascertain the amount of 
mesne profits was to be deemed to be 
an application in execution of the desree. 
In the result the Full Bench decided that 
neither Article 178 or Article 179 applied, 
and at page 136* they state: "The proceed- 
ings, therefore, in determining the amount 
of Wasilat are not proceedings in execution 
of в’ decree, in regard to ару fixed sum, 
but merely а continuation of the original 
suit and carried on in the same way as 
if a single suit was brought for  mesne 
profits by itself”; and at page 137* they say: 
“We must, therefore, take it as settled law, 
so far as this Court is corcerned, that an 
order and decree in this case referring to 
mesne profits is in fhe nature of an inter- 
loeutory order, and that there is nothing 
that oan be executed under section 255 
of the Code until the actual amount of 
mesne profits has been found and deter- 
mined.” 

In the result I think that the view of 
the desision in Puran Chand v. Roy Radha 
Kishen (4) taken by the Bench which 


desided Upendra Uhandra Singh v. 
Sukhi Ohand (1) was correct and that 
the scope and effect cf the Full Bench 


decision was not correctly apprehended by tke 
Bench which decided Ram Kishre Ghose v. 
Gopi Kanta Shaka (2). One further ques- 
tion arises on the appeal, namely, whether 
rejection of the application of the 8th Septem- 
ler 1908 has the same effect as a dismiseal, 
~#Pages of 19 O,—Ed. 
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The learned Munsif has held that it has 
not and on this ground bas distinguished 
the decision in Upendra Chandra Singh v. 
Sakhi Ohand (1). He says that the appli- 
sation was rejected as being defective in 
form and that it was not dismissed. The 
District Judge on the other hand thinks 
that rejection has the same effect as dis- 
missal. I am not prepared to say that 
the District Judge is wrong in so holding. 

In the result the appeal fails and must be 
dismissed with costs. 


Тесмох, J.—I agree. 
Appeal dismissed. 


PRIVY COUNCIL. 
APPEALS-FROM TRE NAGPUR JuciciaL Cox- 
MISSIONER'S Court, 

January 23, 1919. 
Present:—Lord Atkinson, Sir John Edge, 
Mr. Ameer Ali and Sir Lawrence Jenkins. 
Seth GHUNSHAM DAS AND OTHERS— 
APPELLANTS 
versus 


UMA PERSHAD AND OTHERS— 


RESPONDENTS, 

Fraudulent transfer— Tests to be applied in determin- 
ing genuineness of impeached transaction Evidence 
Act (I of 1872), s. 34—Books of account, value of— 
Entries, regularity of, value of. 

In determining whether a particular transaction 
impeached as a fraud upon creditors is genuine or 
otherwise it is essentially necessary that the facts 
should be considered in relation to each other and 
weighed as a whole, It is a fallacious method to 
consider separately each fact which  militates 
against the bona fides of the transaction, and which 
by itself may be susceptible of explanation, [p 268, 
col. 2; р. 269, col. 1.] 

Jn the present case the secrecy and haste with 
which the document was executed, the subsequent 
negotiations for a composition with the oreditors 
on a payment by them to get the mortgage 
effected by the decument revoked, the non-produc- 
tion of material books, the unsatisfactory “nature 
of the evidence as to the settlement of accounts 
on which the mortgage was based, the relationship 
of the parties, and the reservation of the entire 
usufruct of the immoveable properties for the 
wife and children of the debtor were held by their 
Lordships to prove irresistibly that the mortgage wag 
in fraud of creditors. [p. 270, col. 1.] К 

The mere formal regularity of entries in hooks 
of account isinsuch cases of little value. (р. 269, 
col. 2.] 
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Consolidated appeals from five desrses, 
dated March 16, 1907, of the Judicial 
Commissioner of the Central Provinces, 
reversing a decree ‘of the Civil Judge, 
Jubbulpore. 

FAOTS are sufficiently stated in their 
Lordships’ judgment. In this appeal the 
miin question was whether a usufructuary 
mortgage, executed by Dhunrup Mal in 
favour of his uncle Chand Ма), was & 
real and bona fide transaction made for 
valuable consideration (a sum of Rs. 90,000 
alleged to have Баеп found. due on a 
settlement of accounts) or was a mere 
cloak for shielding the mortgaged property 
from Dhunrup Mal’s oreditors. The trial 
Judge, the Civil Jadge of Jubbulpore, held that 
the transaction was a genuine one; but the 
Additional Judicial Commissioner, Mr. H. J. 
Stanyon, took the opposite view. In the 
course of a lengthy judgment he observed: 

“The broad question set to me is whether 
the mortgage. transaction is collusive and 
fraudulent—a төтө conspiracy to shield the 
property concerned from alienation to meet 
the just debts of Dhuurup Mal—or whether 
ib is a genuine contrast made for good 
consideration which merely represents that 
Dhunrup Mal’s largest creditor has secured 
an advantage over all other oreditors of 
that bankrapt. It seems to me that in 
dealing with the evidence, direct and 
circumstantial, from which the answer to 
this question is to be derived, 1 must 
regard it as a whole. The District Jadga 
has dissected it very minutely, and has 
regarded each fast and circumstance 
telling against tha deed in detail, judging 
its weight and force by itself. He does 
not appear to have considered the evi- 
dential value of, or the presumption arising 
from, the collective effect of the various 
items, It is necessary to consider all the 
circumstances attending the execution of the 
deed, and the nature of the transaction itself, 
and see whether they are such as to rebut the 
ordinary presumption of fair dealing. 

* * * * 

“Yet another important point for con- 
sideration is that the landed estate mort- 
gaged yields about Вз. 2,400 a year, which 
is the equivalent of the annuity which, 
under the deed, the mortgagee binds 
himself to give to the wife and sons of 
the mortgagor. The District Judge made 
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the very unusual concession of allowing 
the learned Counsel for the plaintiff, on 
the date of arguments, after all evidence 
was  elosed, to produce а statement, 
drawn from entries in the bankrupt’s books, 
to prove that, though the village income 
proper in the four years preceding the suit 
was only Rs. 2,400 a year, yet, in four 
earlier years, it and the profits derived 
from money-lending were, on an average, 
Rs. 5,590 a year; and this satisfied the 
District Judge that the deed was not a 
mere settlement of Dhanrup Mal’s estate 
ou his wife and sons. I wholly disagree 
with this view. It is an admitted faot 
that, as a banker, Dhanrup Mal had failed, 
and with public confidence in his solvenoy and 
honesty destroyed, по expectation could be 
formed of any early revival of his money- 
lending business. Such business requires 
a capital outlay, and the District Jndge’s 
view of the matter seems to leave that 
out of calculation altogether. The vague 
conjecture as to famine and bad years is 
equally beside the point in the absence 
of clear evidence to show how any such 
visitation affected the ordinary income of 
the particular property concerned. Loose 
conjectures of this kind indicate prejudice 
rather than judgment. It is natural that 
the income of the mortgaged estate shonld 
be estimated at the date of the mortgage, 
not by what it had been in better times, 
but by what it had proved to be in the 
year or two immediately preceding the 
transaction. That is the income to which 
the mortgagee would be willing to bind 
himself, if, in fact, the main object was 
to make him the shield behind which, 
or the channel through which, the bank. 
rupt and his family were to continue to 
enjoy his property at tha expense of his 
creditors. The income from grain dealings 
and money-lending was included in the 
bond besause the bond was clearly intended 
tə cover everything connected with the 
villages; but that doses not show that 
anything more than the good-will of a 
bankrupt was conveyed; money and grain 
in future years could only be found by 
Chandmal out of his own pocket, and the 
right to lend and make ‘profit on them 
was not a pecuniary asset which came 
out of Dhanrup Mal's estate in the same 
way as the rents and produce of the land, 
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It is then a material element of consider. 
ation that, notwithstanding his astuteness, 
his haste, and his secrecy, in obtaining 
satisfaction for the large sum of Rs. 90,900 
allegedly due to him by his bankrupt 
nepLew, Chandmal confined this usufrustuary 
mortgage to a property which, of its own 
strength, could only be expected ta yield 
an average income of Rs. 2,400 a year, 
and that he assigned the whole of this 
income to the wife and sons of the mort- 
gagor. No amount of special pleading or 
puerile quibbling oan get rid of the serious 
doubt as to the reality of the mortgage 
transaction which is raised by this signi- 
ficant circumstance. 

“The lower Court has been much impressed 
by the regularity of the accounts as 
disclosed by the failure of several experts 
who examined them to find any irregu- 
larities. But this cironmstance does not 
go very far with me. The plaintiff and 
Dhanrup Mal and most of their accountants 
are Marwaris by caste, and professional 
book-keepers. It cannot be suggested that 
their dealings were wholly unreal, but it 
is well within the range of judicial 
experience in dealing with this class that 
they can, by a systematic manipulation 
of book entries, give every appearance of 
reality to transactions which have no existence 
outside those entries. The facility of such 
procedure, where debits in books which 
are produced can be regularly balanced 
by credit entries in books which are not 
produced, is manifest. If the apparent 
debt secured by the bond in suit is not 
& real debt, it could readily be adjusted 
by an entry to Dhanrup Mal’s credit in 
the private or joint accounts, or by, one 
` or more entries in other partnership or 
severalty shops outside British India, 
Nothing would be easier in such asystem 
as is here disclosed for losses to be 
gradually allotted to one partner and 
profits to another, if fraudulent bankruptoy 
was resorted to as a source of gain; or, 
if one member really made bad invest- 
ments so that his separate business failed, 
nothing would be simpler than, _by ‚в 
system of regular but unreal entries їп 
account books, ‘to defeat his real creditors 
and withdraw his available assets as it 
were into the family fold. І do not assert 
that either. of these courses has been 
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followed here: bat while they remain 
possible, it is indispensable that every- 
thing should be brought into the light of 
day which may go to show that they 
have not come into existence. I notice 
from the report of the Commiasioner 
that the latest #isira bahi produced was 
that of Sambat 1954. This waa the year 
in which Dhanrup Mal professed bank. 
ruptey and executed the mortgage-deed 
in suit. It was very necessary to sea 
what took place in sonnestion with the 
joint property and income after this time. 
Yet it is just here that plaintiff has chosen 
to shut out information.” 

For these and other reasons given in 
his judgment the learned Judicial Com- 
missioner held that the plaintiff, who 
sought in this suit to enforce the mort- 
gage-deed against the mortgagor’s creditors, 
had failed to prove that the transaction 
was for valuable sonsideration: and that 
since the onus of proving such considera- 
tion was upon him, the deed must for 
the purposes of the present suit, and ав 
between the plaintiff and Dhanrupmal’s 
other creditors, be treated as one without 
consideration, He accordingly dismissed the 
suit. 

Hence this appeal, 

Mr. A. M. Dunne, К. О. (with him Mr, 
J. М, Parikh), for tke Appellants, sub- 
mitted that the finding of the Court of 
firat instance was correct, The plaintiff 
had produced a large number of account 
books which the lower Courts had found 
to be regularly kept in the Mahajani 
style and in the proper course of business. 
After the lapse of yearsit was practically 
impossible to prove the accuracy of each 
entry, nor should such proof be expected. 
The entries in the books were sufficient 
evidence to prove that the debt set out 
in the mortgage was really due from the 
mortgagor to the plaintiff, The fact that 
an account was made of a few items 
after the settlement of the main liability 
did not militate against the genuineness of 
the transaction. The Judicial Commissioner, 
in differing from the trial Judge, had 
proceeded largely on suspicion, 

Messrs. De Gruyther, К. O., and Dube, for 
the Respondents, were not called on. 

JUDGMENT. 
Mr. Амевв Arr.—These five consolidated 
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appeals from a judgment and decrees of the 
Court of the Judicial Commissioner of 
the Central Provinces arise out of five 
suits brought in the Court of the 
District Judge of Jubbulpore by one Chand- 
mal since deceased. The appellants before 
the Board are his representatives. The 
object of the suits in each case was to set 
aside certain orders for attachment before 
judgment obtained by a number of ereditora 
of one Dhaproopmal who, the, plaintiff 
alleged, had already conveyed to him by an 
usufruobuary mortgage the properties attach- 
ed, їп consideration of a debt owing 
to him from Dhanroopmal. The oreditor- 
defendants on the other’ hand alleged that 
the mortgage in question was executed in 
collusion with the plaintiff as a device to 
defeat the claims of Dhanroopmal’s oreditors 
and to retain the properties wholly or 
partly for the benefit of Dhanroopmal or 
his family. 

The District Judge befora whom the suits 
came for trial in the first instance held that 
the mortgage to the plaintiff represented a 
bona fide transaction and accordingly set aside 
the orders for attachment. 

The Additional Judicial Commissioner on 
appeal arrived at a totally different conclu- 
sion, Viewing the circumstances as a whole 
he has held against the bona fides of the 
mortgage; and reversing the District Judge’s 
orders dismissed the plaintiff's suits. From 
these decrees Chandmal’s representatives 
have appealed to His Majesty in Council. 

The facts of the case are set ont af 
length and with considerable lucidity in the 
judgment of the Appellate Court. For the 
purposes of their Lordships’ decision it is, 
therefore, enough to give only a short outline 
of the history of ths transaction in dispute and 
ofthe grounds on which it is impeached, 

The deceased plaintiff Chandmal and 
Dhanroopmal were related to each other as 
unole and nephew. They were members 
of the well-known Marweri caste of money- 
lenders, and the family carried on money- 
lending and banking business on an extensive 
scale. in various parts of British India. The 
ramifications of their financial operations 
are very clearly stated in the following 
passage of the Additional Judicial Commis- 
sioner’s jadgment:— 

"What, however, is manifest and indisput- 
able from Dhanrupmal's statement is that 
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the members of the entire Marwari family, 
whose genealogical tree heads this judgment, 
are in the closest commercial relations with 
one another—that they have numerous shops 
in various parts of India, carrying on money- 
lending business, and holding landed property 
under names and styles which do rot always 
indicate the true owners thereof. Some 
are called by the names of deceased ancestors: 
in some we find joined together the names of 
the living and the dead: in others we find the 
name of asingle adult: in yet others we find 
business carried on by the adults in the names 
of minors who have no hand in the manage- 
ment. Some of the shops are the joint or part- 
nership property of all: in some two members 
are partners: others again appear as the 
exclusive property of a single member. Many 
of these various branches have dealings 
with one another, and the booksas to those 
dealings are of course regularly kept in the 
ordinary course of business, and are capable 
at any given time of showing one branch 
in debit to another. ‚А few examples will 
suffice to support the above assertion. The 
Jubbulpore firm, which is described as 
the exslusive property of Dhanrupmal, 
wont by the names of Raghunathdas Hamir- 
mal—both dead men. A partnership firm in 
Bombay, owned by Chandmal, Kanakmal 
and Dhanrupmal, went by the names of 
the frat two. Dbanrupmal states that he 
had a firm in Bombay bearing the names 
of Karaumal, Bigmal, which were the 
names of two of his three minor sons; while 
Chandmal had a firm called Raghunathdas 
Chaganmal, being called after Ohandmal’s 
deceased grandfather and Chandmal’s minor 
son. In Ajmere Dhanrupmal claims to own 
a firm called Chandmal-Dhanrupmal. In 
Sambhar, Aligarh, Bhilsa and other places 
Dhanrupmal and Kanakmal have or had 
joint firms. In Piparia such a joint firm 
goes by the name of Kanakmal only. It 
is also not disputed that, though a parti- 
tion of some assets has been found to have 
taken place in Sambat 1933, a portion 
of the original joint family estate remairs 
undivided. The details and extentof this 
property, who is now in possessicn of it, 
and how the income is applied, are facts 
which it was mostimportant to have cleared 
up, but they are facts which the plaintiff 
and Dhanrupmal have carefully suppressed 
in this suit,” | | 


`  Dhanroopmal’s 
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The family, consisting of Chandmal and 
his two brothers, Dhirajmal and Chandan- 
mal, and their children, were at one time 
joint, but in 1877 there appears to have 
been a separation. "There ig no question, 
however, that a substantial portion of the 
family  porperties and ontstandings were 
left joint, and with regard to these the 
accounts were kept quite apart from the 
properties and businesses owned by each 
branch of the family. These accounts were 
called "ira bahis” or "Three share ao- 
counts.” It may be mentioned here that 
Dhanroopmal is the son of Chandanmal,"and 
Kanakmal, whose name also vacurs frequent- 
ly in the case, is the son of Dhirajmal. 

Chandmaland Dhanroopmal had in Bombay, 
among other places, two separate businesses, 
The names under which they were sarried 
on are not material. Dhanroopmal carried 
on business on a large soale also at Jubbul- 
pore. He appears to have enjoyed the 
confidence of the residents and many people 
placed with him on deposit considerable 
sums of money. It is also olear that 
“ ` 
shop” at Bombay was 
extensively financed by Chandmal's “shop” 
in Bombay. with the result that in 1898 
it found itself heavily indebted to Chand. 
mal, 

About the beginning of September 1898, 
Dhanroopmal’s shop in Jubbulpore suspend- 
ed payment. In the meantime his credit- 
ors had commenced suits for the recovery 
of their monies. Whilst his affairs were 
in this critical condition he executed on the 
26th September the mortgage in dispute in 
favour of his unole Chandmal, which covered 
all his properties inclusive of his immoveable 
properties in Jubbulpore. There is no ques- 
tion that the document was executed in 
great hurry and with much secrecy. The 
stamp paper was procured from Agra, 
while the parties resided at Ajmere and 
the properties were situated at Jubbulpore, 
The allegation is, and the document recites, 
that it was in consideration of a sum of 
Rs. £0,900 which was found due after 
certain remissions on account of the advance3s 
made by Chandmal’s business in Bombay 
to Dhanroopmal. It is not altogether clear 
when the account was actually adjusted. 
sertainly itdid not represent the result of 
a final adjustment for various Suma, were 
subsequently found due and are said to hava 
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been remitted. After the execution of the 
mortgage-deed there were negotiations bət- 
ween the creditors and iDhanroopmal's agent 
at Jubbulpore for some sort of composition 
with the creditors. At the meetings held 
for the purpose of discussing the terms 
of composition or at least at some of them, 
Chandmal’s representative was present. He 
certainly knew of the negotiations and 
there oan be little doubt that Chandmal 
was informed of them. Dhauroopmal 
&ppeara to have insisted that the oreditora 
should make a payment of Rs. 15,000 to 
enable him to get the mortgage revoked, 
The creditors were not willing and the 
negotiations fell through. In the mean. 
time the creditors who had already brought 
suits for recovery of their moneys prooceed- 
ed to attach Dhanroopmal’s properties: in 
Jubbulpore. Chandmal put in a olaim in 
each action under section 278 of Act XIV 
of 1882 (the old Civil Procedure Code) for 
their exemption from attachment on the 
ground that they were in his possession 
in his cwn right under the mortgage, 
These claims were summarily rejected on 
the 10th of May 1901. Chandmal lay by 
for a year; on the 10th of May 1902, 
just before the day the period of limita- 
tion was toexpire, he instituted the present 
actions in the Court of the District Judge, 
It will be seen from the above summary 
of facts that thesole question for deter- 
mination in the case is whether the mort- 
gage wasa bona fide transaction entered 
into with the object of securing the debt 
of Chandmal or whether it was a mere 
contrivance for defeating or delaying the 
just claims of the other creditors and 
retaining the properties for the benefit of 
or in trust for Dhanroopmal. 

The District Judge rightly threw on the 
plaintiff the onus of establishing that the 
transaction was entered into in good faith, 
In dealing with the case, however, he 
seams to have fallen into an error. He 
took each fast which  militated against 
the bona fides of the mortgage separated 
from the rest of the fasts and proceeded 
to demonstrate that it was quite consistent 
with good faith and by this process he 
arrived at tha oonslusion to which their 
Lordships have referred. The course adopt- 
ed by the District Judge was patently 
erroneous; for in а oase like the present 
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it is essentially necessary that the facts 
should be considered in relation to each 
other and weighed asa whole. This was 
done by the Additional Judicial Commis- 
sioner with the contrary result. 

In support of his case tbe plaintiff 
produced an enormous number of account 
books consisting of, 16 is said, two oart- 
loads. The District Judge referred the 
examination of these books to the repre- 
sentative of a native banking firm of high 
repute, whose obaracter for konesty has 
not been impugned. This gentleman ap- 
pears to have examined the books with 
great labour and oare, assisted by the 
Pleaders on both sides; the result of this 
examination he embodied in a report which 
he submitted to tbe District Judge, who 
does not seem to have been satisfied with 
it. In his report the Commissioner had point- 
ed out various circumstances which seemed 
to him to throw grave doubts on the bona fides 
of the transaction between Chandmal and 
his nephew. Large extracts from the report 
are given in the Judicial Commissioner’s 
judgment. Their Lordships would like to 
refer to one passage only :— 

"Whether Dhanrupmal had property other 
than that mortgaged at the time of mortgaging 
this property cannot be correctly ascertained, 
becanse Rai Seth Chandmal has not pro- 
duced the account book which contains 
(a record of) the joint property, Although 
Jankipershad applied for the production 
thereof, Rai Seth Chandmal did not produce 
it, and his agent states there is no such 
book. There may not be any such book, 
as alleged by the agent, yet there must be 
some memoranda in which the joint property 
js entered. From the i/sira books it is 
apparent that there is some memorandum 
from which items have been carried over 
into the #isira baht. For example, bow 
else could it be known that the Raja of 
Bikanir owed Rs. 2,00,001 which was 
realised from him and was divided between 
the three ? From the tistra bahi khatas 
it oan be seen how much was paid and 
received, but it cannot be ascertained what 
amount of joint outstandings and property 
the three men possess, The nakal of the 
tistra bahi, which is produced, is made 
up of old and new pages: from pages 1 
to 44 itis of old paper, from pages 45 to 
92 it is of new, and again from pages 
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93 to 100 it is of old. It also contains 
an account on which a stamp is fixed, 
The rokad (day-book) of tistra is written up to 
Sambat 1939; the remainder of the debit and 
credit items are written up in the nakal bahi 
(transoript or fair copy of original day-book).” 

On this the Judicial Commissicner rightly 
observes as follows: — 

"I think there ean be no doubt that 
this report was intended to show that 
while the accounts which the plaintiff chose 
to submit for examination showed, upon 
arithmetical comparison of the entries found 
therein, a sum of Rs. 90,900 standing to 
the debit of Dhanrupmal, and the accounts 
were kept in accordance with mer- 
cantile regularity, if was impossible to say 
that the sum represented a real debt 

(a) because the whole of the accounts 
between the parties had not been produced; 

(b) because various sums had been left 
out of aecount which ought to have been 
included ; and 

(c) because, infact, the accounts were still 
open on the date of the deed, the considera- 
tion for which was fixed by guess-work." 

The District Judge has treated the circum. 
stances to which the Commissioner felt 
his duty to call attention as "objections" 
on his, the Commissioner’s part, and be 
proceeded to demolish them. Their Lord- 
ships have carefully studied the report in 
conjunction with ths Commissioner’s evi- 
deuce, but have not been able to discover 
any inconsistency likely to discredit the 
Commissioner's testimony. What he says 
in substance is that although the books 
produced showed a balance of Rs. 90,900 
against Dhanroopmal it was impossible to say, 
considering the multiplicity of their dealings 
and the non-production of the books relating 
to the properties that were still joint, that 
the balance shown represented a real debt. 

One outstanding fact in connection with 
this transaction remains unchallenged. It 
is a usufructuary mortgage but the entire 
usufruet of theimmoveable properties mort. 
gaged, the only really available assets of 
Dhanroopmal, was reseryed for [his wife 
and children. The clause which provides 
this deserves attention. It runs thas:— 

"As the whole of the mortgaged pro. 
perty is an ancestral one and as the support 
of my wife Musammat Bhur Kuar and my 
sons Kuar Karanmal, Jasmal and Bagmal 
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is dependent on it, the sons and their 
mother will, therefore, be entitled to receive 
a monthly allowance of Rs. 200 and Rai 
Seth Chandmal will, from the date of his 
entering into possession of the villages, ete, 
and until such time as he remains in possession 
thereof, pay without any objection the 
money either through Musammat Bhur Kuar 
their mother or Karanmal their real brother. 
In case Kuar Karanmal or their mother 
leave Ajmere for some other place the Seth 
Sahib wil be remitting money to them 
at that place.” 

Their Lordships agree with the Appel- 
Jate Court that the District Judge’s esti. 
mate of the income arising out of the proper- 
ties was hypothetical and based on assump- 
tions for which there were no valid grounds. 

It should be remembered in this connec 
tion that even if the properties were 
ancestral the interests of Dhanroopmal’s 
sons were liable for the payment of his debts 
which were not incurred for immoral purposes. 

In their Lordship» opinion when the 
facts are considered as a whole, there can 
be little doubt that the mortgage was a 
mere device for reserving the bulk of the 
available assets of  Dhanroopmal for the 
benefit of -his family and indirectly for 
himself. The secrecy and haste with which 
the document was executed, the subse- 
quent negotiations for a composition with 
the creditors on я payment by them 
to get the mortgage revoked, the non- 
production of material books, the unsatisfac- 
tory character of the evidence relating to 
the adjustment, above all the reservation 
of the entire usufruat of the immoveable 
properties for the wife and children of 
the debtor, not to speax of the relationship 
of the parties which in other ciroum- 
stances might not be very material, all tend 
to the conclusion at which their Lordships 
have arrived. On the whole their Lordships 
concur with the very able judgment of the 
Additional Judicial Commissioner, and are 
of opinion that these appeals should be 
dismissed with costs. And they will humbly 
advise His Majesty accordingly. 

Appeals dismissed, 


Solicitor for the Appellants: Mr. E. 
Dalgado. 
Solicitors for the Respondents: Mesars, 


Barrow, Rogers and Nevill. 
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PUNJAB CHIEF COURT. 

бесонр Отуп, Arpeat No. 2794 or 1918. 

March -8, 1919. 

Present:—Mr, Justice Martineau. 
Musammat GHULAM FATIMA 
—PLAINTIFF— APPELLANT 

versus 
RAHMAN —DszrENDANT—HESPONDENT. 

Muhammadan Law—Marriage—Option of puberty, 
when can be exercised—Plaintiff attaining puberty 
during pendency of suit—Amendment of plaint, whe. 
ther necessary—Civil Procedure Code (Act V of 1908), 
О. VI, т. 17. 

A minor Muhammadan girl, whohas not been 
given in marriage by her father or grandfather, has 
an absolute right to repudiate the marriage on 
attaining puberty. Questions as to the character 
of the next friend of the plaintiff or as to whe- 
ther the annulment of the marriage would bo 
beneficial to the plaintiff are beside the point, 
All that has to be seen in such a suitis whether 
the plaintiff repudiates the marriage and wants if 
to be annulled. is 271, col. 2.] 

Plaintiff, a minor Muhammadan girl, wishing to 
exercise her option of puberty, sued for the 
annulment of her marriage with the defendant. 
It appeared that she attained puberty during the 
pendency of the suit: 

Held, that no amendment of the plaint was 
necessary and that as the plaintiff had attained, 
the age of puberty, she was entitled to re diate 
the marriage and should be given a decree, Б. 271, 
cols. 1 &2.] = AN 

A plaintiff can be given a decree even where 
the cause of action arises.after the filing ‘of the 
suit. [p. 271, col. 1.] 3 

Second appeal from the decree of the 
District Judge, Mianwali, dated the 28/30th 
August 1918, affirming that of the Senior 
Subordinate Judge, Mianwali, dated the 
31st July 1918, dismissing the claim. р 

Mr. M. Г. Puri, for the Appellant, 

Мт. Abdul Rashid, for the Respondent. 


JUDGMENT.—The plaintiff, a minor 
Muhammadan girl, who was married to 
the defendant by her mother after her 


father’s death, wishes to exercise her 
option of puberty and sues for the 
annulment of the marriage. The suit 


has been dismissed as premature, the Courts 
below having concurred in finding that at 
the time when it was instituted the plaint- 
iff had not attained puberty. She.. has 
appealed to this Court. B 


In the first Court the plaintiff made а 
statement according to which she had attain- 
ed puberty. The Court regarded this ав 
inconclusive, but the plaintiff was after- 
wards examined by an Assistant Surgeon 
whose certifieate, filed in the lower Appel. 
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late Court, supported her statement. There 
seams to be no doubt, and it is in fast 
not denied, that the plaintiff, even if she 
had not attained puberty when she brought 
the suit, attained it while the case was 
pending, and there appears to be no 
necessity to remand the case for the Assist- 
ant Surgeon’s evidence to bə taken. The 
question is whether, although the suit may 
have been premature, the plaintiff should 
not be given a decree, a cause of action 
having arisen during the pendensy of the 
suit. The learned District Judge consider- 
ed the question of allowing an amendment 
of the plaint, and referred to rulings on 
the subjest, but concluded by dismissing 
the appeal. 

In Sita Ram v. Ram Ohandra (1) it was 
held in a suit for money, where the money 
became payable to the plaintiff after the 
institution of the suit, that the Court should 
pass а decree and not compel the plaintiff 
to institute another suit for the purpose. 

In Nur Khatun v. Sumar Sawayo (2) it was 
held that there was nothing in the Civil 
Procedure Code to debar the Court from 
allowing an amendment of the plaint so 
‘as to include aclaim ona cause of action 
based on an event which occurred subse- 
quently: to the institation of the suit. 


In Gurdit Singh v. Musammat. Parmeshri 


(3) a suit for possession had been brought ` 


during the lifetime of a widow, and objeo- 
tion was taken that it was premature, 
.During the pendency of the suit the widow 
died, and 16 was held, that an amendment 
of the plaint should have been permitted 
in the interests of justice, in order to pre- 
vent further litigation between the parties. 

In the present case no amendment even 
is necessary, and I fail to see why, now 
that the plaintiff has attained the age of 
puberty aud is entitled to  repudiate the 
marriage, she should not be given a decree, 
instead of being compelled to bring a 
fresh suit. 

Counsel for the respondent has contend- 
ed that the marriage cannot be annulled 
unless shown to ba unsuitable, but this 
contention is wrong. The minor, not hay- 
ae 4% Ind, Cas, 863; 26 P. R. 1918; 51Р. W. В. 

18. 

. (2) 81 Ind. Cas. 7; 9 S. L. R. 61. 
EU. Ind. Саз. 928; 142 P, W. R. 1913; 288 Р, L, 


INDIAN OASES, 


271 


ing been given in marriage by her father 
or grandfather, has an absolute right to 
repudiate the marriage оп attaining 
puberty. 

Questions as to the character of the next 
friend of the plaintiff, on which the trial 
Court made some remarks, and as to 
whether the annulment of the marriage 
would be beneficial to the plaintiff, are be- 
side the point. All that has to ‘be seen 
is whether the plaintiff repudiates the 
marriage and wants it to be annulled. It 
is plain from the statement she made be- 
fore the trial Court that she does. She is 
consequently entitled to a decree ana I 
think that she should be given the decree 
in this case and not be required to bring 
a fresh suit, 

1 accordingly accept the appeal, set aside 
the decrees of the lower Courts and pass a 
decree annulling the marriage between the 
parties, As the suit was found to be pre- 
mature the parties will bear their own 
costs in the first Court, but I direct that 
the defendant shall pay the plaintiff's costs 
in this Court and the lower Appellate 
Court, 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Озуп, Appaat No. 5 or 1909. 
Marsh 29, 1909. 

Present: —Mr. Tudball, A. J. C. 
HANUMAN BAKHSH SINGH— 
DEFENDANT—APPELLANT 
versus 
Rani DILRAJ KUAR —PLAINTIFE— 
RESPONDENT. 

Succession Certificate Act (VII of 1889), s. 4— 
“Decree for debt,” meaning of—Mortgage, decree for 
enforcement of, whether decree for debt—Succession 
certificate, whether necessary, 

A decree for enforcement of a mortgagee right 
as against the mortgaged property is nob a decree 
for a debt within the meaning of section 4 of 
the Succession Certificate Act, and such a decree 
can be passed in favour of the heir of the mortgagee 
without the production of а succession certi. 
ficate. [p. 272, col, 2.] 
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Appeal against the order of the Sub-Judge, ` 


Partabgarh, dated the 12th September 1903. 

Mr. Bam Ohandra, for the Appellant. 

Mr. Ishwari Dayal, for the Raspondent. 

JUDGMENT.—The  plaintiff-raspondent 
in this case, Rani Dilraj Kuar, is a widow 
of Raja Chitpal Singh. The defendant- 
appellant, Hanuman Bakhsh Singh, on the 
19th of January 1897 borrowed the sum 
of Rs. 2,500 from Raja Chitpal Singh 
on the basis of a deed of simple mort- 
gage. As the fourth ground of appeal: 
(that the rate of interest claimed and 
allowed is penal) has not baen pressed 
on behalf of the appellant, it is unnecessary 
to -consider the terms of the deed. Raja 
Chitpal Singh died and on his death a 
dispute arose between the plaintiff, his 
widow, and one Bhabhuti Prasad who 
claimed to be his adopted son. А suit 
followed which went up on appeal to the 
Privy Council; but it was finally compro. 
mised, and under that compromise the 
rights of the mortgagee under this deed 
now in suit were assigned to Rani Dilraj 
Kuar. Her title to the debt is admitted 
in this Court by the learned Pleader for 
the appellant, She sued in the lower 
Court and obtained a decree for sale for 
the full amount due on the deed. In 
addition to Hanuman Bakhsh Singh his 
two sons were also impleaded as defendants 
and the decree has been passed as against 
them also. This appeal has been preferred 
only by Hanuman Bakhsh Singh. Two 
points alone have been pressed before 
me: First:—That it was incumbent upon 
the plaintiff to produce a succession certi- 


ficate in order to enable her to maintain 
the suit; secondly, that the defendant 
has proved full satisfaction of the debt 


due under the bond and that the plaintiff 
is, therefore, not entitled to a deoree. 

In regard to the first point the learned 
Pleader for the appellant, at the outset, 
candidly admitted that tbe weight of 
authority was against him. The only 
ruling in his favour isa Fall Bench ruling 
of the Allahabad High Oourt reported as 
Fateh Ohand у. Muhammad Bakhsh (1), 
wherein it was held that section 4 af 
Aot VII of 1899 applies to suits for sale 
under section 88 of the Transfer of Property 

(1) 16 A. 259 e BJ A. W, N. aseo. 74; 8 Ind, 
Dec [(x, в.) 168 ; i . 
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‘property which the decree makes 
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Act, 1882. The Full Bench dissented from 
the ruling of the Calcutta High Court 
reported as Kanchan Modi v. Ва) Nath 
Singh (2). The same question has sub. 


- Bequently arisen for decision before the High 


Courts of Madras, Bombay and Calcutta. 
All three of those High Courts have again 
dissented from the desision of the Allahabad 
High Court. The latest is the ruling 
reported as Palantyand: Pillai v. Veeram- 
mal (3) of the year 1900, where it was 
held that a decree for enforsaement of the 
mortgagee right as against the mortgaged 
property is not a decree, fora debt with- 
in the meaning of section 4 of Act VII 
of 1889; but it would be otherwise with 
reference to a personal desree for the 
debt, and a certificate will be a condition 
precedent to such a personal decree. The 
Allahabad decision was discussed and 
dissented from. In 1904 the matter came 
before the Bombay High Court, where 
the Allahabad decision was again considered 
and dissented from. In Muhammad Yusuf 
v. Abdur Rahim Вератї (4) that High 
Court also dissented from the Allahabad 
ruling. In a suit for sale on a simple 
mortgage, assuming that it 18 one for the 


‘payment of a debt, the payment has to 


be made not by the debtor but by the 

the 
liable 
for the debt. Sestion 4 of the Succession 
Certificate Act provides that no Court shall 


‘pass a desree against a debtor for payment 


of his debt. The decree in a suit for 
sale is one which is passed against the 
property and not against a debtor. It 
is different, if а decree under, section 90 
of the Transfer of Property Act is applied 
for. A decrea under this latter section 
is а decree against the debtor and inthat 
ease beyond doubt a succession certificate 
would have to be produced. But so Jong 
as the decree under section 88 does not 
direct the defendant to pay-the debt but 
merely provides that if he does not pay, 
the mortgaged property shonld be sold in 
satisfaction of the debt, it cannot be 
said to be a decree against the debtor, 
It seems to me that Chandavarkar, J., in 


(2) 19 C. 886; 9.Ind, Dec. (х. в.) 668. 
(3) 29 M. 77. 


id 26 0, 839: 40. W. ‚КМ, 558; 18 Ind. Dec, (х, S.) 
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Nanchand Khemchand Gujar v. Yenawa (5) 
has set out the arguments on both sides 
very clearly and he has given a very 
complete answer to the arguments of the 
Allahabad High Court that & mortgagor 
neads as mush protection as any other 
debtor, when sued for a debt by a person 
claiming to be entitled io the effects of 
the deceased creditor, Ib is unnecessary 
for me to repeat the arguments which 
have been so elaborately set forth by him 
in the judgment in that case. The 
weight of authority is all against the 
Aopallant, J, therefore, hold that a decree 
for the enforsement of the mortgagee 
right as against the mortgaged property 
is not a decree for a debt within the 
meaning of section 4 of Act VII of 1889, 
I would point out that the plaintiff in 
the plaint, as it stood originally, did ask 
for a personal decree also against the 
mortgagor but that was subsequently with- 
drawn and the suit, as it stands, is merely 


one seeking to obtain a desrea for sale 
against the mortgaged property. 
The next question is ona of fast. The 


burden of proving satisfaction of the debt 
clearly lay upon the defendant. His gase 
was that he had regularly paid the 
interest year by year to Raja Chitpal 
Singh, that on the 1€th of September 
1905 he took the sum of R3. 2,509 with 
him and went tothe honse of Rani Dilraj 
Kuar and there paid her that sum. She 
asked for payment also of the last year's 
interest, but on hig pleading that he wag 
poor she gave up all claim to that amount, 
took the sum of Rs, 2,500 and handed 
over to him the document. To establish 
his ease he examined himself and three 
other persons as witnesses, The mortgage- 
deed contains a condition that the pay- 
ment of every sum should be certified on 
the bask of the document. No such 
endorsement is to be found of any pay. 
ment on the bond in question, No receipt 
has been produced by the defendant, 
Admittedly he received no such receipts, 
On the other hand the story told by the 


plaintiff is to the effect that on the 16th 
of September 1905 Hanuman Bakhsh 
Singh came to her house and on the 


pretence of wishing to pay off the debt 


(5) 28 B. 630; 6 Bom, L. R. 582, 
18 Е 
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asked to be allowed to examine the 
document. The Rani sent it to him by 


the hand of one Sheorani, her maidservant, 
and it was handed over to Hanuman 
Bakhsh by her agent. On this Hanuman 
Bakhsh asked to be allowed to take it to 
the school which is a few hundred yards 
from her house to have it read, as there 
was no one present who could read Urdu. 
Assordingly he was ‘allowed to taka it, 
one of the servants named Jagadamba being 
sent with him. Jagadamba returned shortly 
afterwards and said that Hanuman Bakhsh 
had taken away the document and had 
told him to return home. Next day a 
Servant was sent to the appellant to ask 
him to return the document. Hoe pleaded 
that it was at another village and that 
he would return it. As he did not do so, 
on the 20th of September a letter was 
sant to him again asking him to return it. 
The original of this letter has nof been 
produced. It ig, if &ny where, in possession 
of the defendant.appellant himself. But 
his reply to that letter has baen produced 
aud in it there is a clear admission that 
he had received а letter. The plaintiff 
has produced a draft of the letter sent 


which draft has been proved. This showa 
that a demand was made in the letter 
for the return of the dosament. A perusal 


_ of the appellant’s reply to that letter will 


show that he completely ignored all reference 
to the bond. Accordingly on the 25th of 
September 1905 a registered nofiae was sent 
to him through the post accusing him of 
having delibarately stolen the dosument and 
informing him that if he did not return 
it at once, a suit would be brought against 
him. It is proved by the evidense of Ram 
Nidh postman and the production of the 
letter itself together with the envelope that 
the defendant appellant refused to accept itb. 
The lower Court after considering the 
evidence on both sides held that the alloga- 
tions of the defendant-appellant were utterly 
false and that the plaintiff had proved her 
allegations beyond donbt, The learned 
Pleader for the appellant had to admit 
that his client’s story was an improbable 
one. But һе pleaded that the plaintiff's story 
was equally improbable; that no one would 
have allowed the defendant to carry off the 
document in the way in which ho ig said to 
have done; that the plaintiff's witnesses worg 
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nearly all her servants; that she was at 
the time in need of money by reason of her 
Jitigation with Bhabhuti Prasad and there- 
fore thatit was not at all improbable that 
she took the sum of Rs. 2,500 in full 
payment of Rs, 5,000 odd which was due in 
the document, but that she must have 
' ghanged her mind subsequently and sent в 
letter and the registered notice. Stress is 
laid on the facts that no report was made 
to the Police and no criminal case was 
instituted and that the suit was not brought 
until the 9th of April 1906. The plaintiff 
produced some ten witnesses of whom she 
herself was one. Hight out of ten witnesses 
testified to the facts which show how 
the defendant became possessed of the bond. 
I have examined that evidence and also the 
evidence produced by the defendant. There 
is no doubt whatsoever in this саве. 16 
is clear to me that the defendant-appellant's 
defence is absolutely false. He has not 
produced the letter which was sent to him 
on the 20th of September 1905, The 
draft, however, has been produced by the 
plaintiff and proved. If the defendant had 
on the 16th of September paid the sum of 
Rs. 2,500 in fall satisfaction of the debt, 
itis inconceivable in the first place that he 
would not have obtained an endorsement on 
the deed. It is more ineonseivable still 
that he would not have sent an indignant 
reply to the letter of 20sh September 1905 
which demanded the return of the document, 
and lastly he would have accepted the 
registered letter sent оп the 25th of September 
and would have sent to that a more in- 
dignant reply stil. Ніз action is quite 
inconsistent with what опе would have 
expected froma man who had only a few 
days previous paid his debt infull and 
against whom a charge was being made of 
having stolen the document, The evidense 
of the plaintiff’s witnesses has the ring of 
truth waile that of the defendant-appellant 
and his witnesses has the opposite ring. 
It must be remembered that the appellant 
is also a mambar of the same family as 
that to which the plaintiff's husband be. 
longed. He being а respectable man there 
was nothing unnatural in а certain amount 
of trust being placed upon him when the 
document was handed to him on the 16th 
of September 1905, to enable him to have 
it examined in order that he might calculate 
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what was due from him, I fully agree with 
the lower Court in its appreciation of the 
evidence. The defendant has been unable to 
prove payment of the interest year by year 
to Raja Chitpal singh. The defence, in my 
opinion, is entirely false without one grain of 


truth in it. I hold with the lower Court 
that the defendant has failed to prove the 
satisfaction of the debt to any extent. The 


other points in the case are not pressed. 
The result of the above findings is that the 
appeal is dismissed with costs. 


Appeal dismissed, : 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Secon Givin APPsal No. 125 or 1918, 
Ostober 17, 19:8. 

Present; —Sir Henry Deake-Brockman, 
Kr., J. C. 
GURUDAYALDAS AND ANOTHER— 
DzFENDANTS—ÀPPELLANTS 
versus 
NATHU—Pcastize —HRESPONDERT. 
Attestation of deed, effect of—Consent—Recitals, 
knowledge of —Presumption—Burden of proof —C. P. 
Tenuncy Act (XU of 1893), в. 46 (3)—Occupancy holding 
— Mortgage of hoelding— Consent of co-shaver, effect of 

—Forecloswre of mortgage, effect of. . 

When an adult man of full mental capacity 
who has admittedly a tangible 
property affected by a deed attests that deed, his 
attestation should be taken as proof of his consent 
to, and knowledge of the correctness of the recitals 
in, the deed and it lies upon the person who 
denies such knowledge and consent to prove the 
contrary. [p. 276, col. 1.] 

Narayana Aiyar v. Rama Aiyar, 20 Ind. Cas. 625; 
88 M. 396 at p 405 25 M. L.J. 219; 14 M..L. T. 89; 
(1913) M. W. N. 588, followed. 

A mortgagee who foreclosesupon a right of tenancy 
and enters into possession may fairly be pre- 
sumed to hold as tenant in the absence of any plea 
to the contrary [p 276, col. 2.] 

If one member of a body of landlords consents 
to а mortgage of an occupancy holding, the 
transaction cannot be avoided. [р. 275, col 1. 

Appeal against the decree of the District 
Judge, Chhindwara, in Civil Appeal No. 106 
of 1917, decided on the 16th November 1917, 
arising out of Civil Suit No. 22 of 1918 də- 
cided by the Additional Sab Judge, Ohhini- 
wara, on the 2nd July 1917. 

Mr. V. Bose, for the Appellants. 

Dr. H. S. Gour and Mr. Yusuf Shares 
the Respondent. 


for 
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JUDGMENT.—By а deed (Exhibit P-1) 
dated the llth May 1889 one Girwar and 
his two sons mortgaged their occu pansy 
holding to the plaintiff in the present 
litigation. Girwar's widow Diswa eventually 
basame the tenant and against her the 
plaintiff obtained on the 29th August 1912 
a preliminary decree for foreclosure of the 
mortgage which in due course was made 
final, the plaintiff obtaining possession on the 
18th January 1914. The defendants in 
this litigation foreclosed a mortgage of the 
entire village effected by all the Go-sharers 
and onthe 15th May 1915 sued Daswa for 
arreara of rent due in respect of Girwar’s 
holding. On the 8th January 1916 Daswa 
was ejeeted for non payment of the money 
under sestion 85 of the Tenancy Act and the 
defendants in taking possession ousted the 
plaintiff, who brought the suit out of which 
this second appeal arises on the 9th Decem- 
bar 1916, 

In paragraphs 2 and5 of the plaint the 
basis of the plaintiff's suit title is described 
as the foreclosure of the mortgage coupled 
with the consent of Karia, the then malguzar 
and sadar lambardar, to the transaction. 
The defendants denied that Karia was ever 
sadar lambardar of the village and that the 
lambardar had ever consented to the plaintiff's 
mortgage, their case beicg that the mortgage 
was void as against them under section 43 
(2) of the С. Р. Tenancy Act, 
1883, The trial Judge dismissed the suit 
on the ground that Karia was never a 
lambardar of the village and had no authority 
to consent to the mortgage. In appeal, after 
the trial Judge had found on remand that 
Karia consented to the mortgage, the claim 
was decreed on the ground that Karia by 
hia consent had precluded the body of 
landlords as a whole from avoiding that 
transaction. 

In this Court it is common ground that 
Karia has not been shown to have held the 
post of lambardar and that unless he consented 
to the mortgage the plaintiff's claim must 
fail. 

Karia was ona of the attesting witnesses 
and the mortgage-deed contains a recital 
of his consent. His attestation, however, 
consists of no more than his signature written 
by Abimanlal, the soribe of the deed, below 
the words “nam gawah. Karia and the 
other attesting witness and the scribe also 
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ата dead. The trial Juige held that Karia 
wi3 present whan the mortgage-deed was 
exsouted and relying on the raoital aforesaid, 
that ha had consented to the transaction. 
Оз this qaastion of consent the lower Appel- 
late Court writes аз follows: — 

“Tha mortgage purports to have been 
attested by Karia who із illiterate, The 
exesutants, scribes aud attesting witnesses are 
dead. Tho handwriting of the ssribe has 
һээп proved and also the fast that Karia’s 
name was writtsn by the soribe. No actual 
mark was made by Karia, but this fast does 
not affect the validity of his attestation 
[ Ramanath Kedurnoth v Sonbu Shetia (1), 
Haria v. Manakchand (2)]. There ia no 
presumption from the more fuctum of attesta- 
tion that the attestor knew the contents 
of the dosument attested. There are, 
however, in the present case circumstances 
which allow that presumption to be drawn. 
Karia's name was written by the scribe, 
apparently with the same рэп aud ink whioh 
was usel for the body of the document. 
"T here is, therefore, a presumption that Karia’s 
name was written immediately after the 
completion and execution of the document 
and that he was present when it was 
written. The body of the dosument more- 
ovar states specifically that the mortgage- 
deed had been consented to by Karia.” 

In sesond appeal it is contended for the 
defendants that the evidence relied upon 
is legally insuffisient to establish either 
that Karia was pressut at the execution of 
the mortgage or that he consented to that 
traniastion, The recital iu the mortgage. 
desl is said to bə no evidense against the 
defeniints, inasmuoh as they do not olaim 
under any of the parties to the mortgage, 
For the pliintif on the other hand it is 
contended that the circumstances relied on 
by the lower Appellate Court are sufficient 
to justify its finding, With regard to the 
presanca of Karia atthe execution of the 
mortgage Í hold on the authority of Ajab 


v. Mangal (3) that there is a presump- 
tion ia the plaintiff's favour. There is 
moreover considerable foree in the argu- 


mont based upon the facts that Karia’s 
name was written by the scribs and ap- 
parently with the same pen and ink ag 


(1) 16 C. P. L, R. 45. 
(2) 27 Ind. Cas. 866; 11 N. L. R. 9. 
(3) 8 Ind. Cas, 1119; 6 N. L. К. 162 at p. 165, 
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were used for the body of the document: 
these go far towards negativing the possi- 
bility that Karia merely attested an ack- 
nowledgment of execution instead of actual 
execution, I am further of opinion that 
Karia’s attestation should be presumed to 
have been taken by way of proving his 
consent to the mortgage. In this connec- 
tion I ‘would refer to the judgment of 
Sadasiva Aiyar, J., in Narayana Atyar v. 
Rama Atyor (4), where it islaid down that 
when an adult man of full mental capacity 
who has admittedly a tangible inter- 
est in the property affected by a deed 
attests that deed, his attestation should be 
taken as proof of his consent io and know- 
ledge of the correctness of the recitals in 
the deed, and that it lies upon the person who 
denies such knowledge and consent to prove 
the contrary. According to the view  ex- 
pressed by Sankaran Nair, Ј., іп ihe case 
last cited, the effect to be given to attesta- 
tion by a witness will depend upon the 
facts of each case: with this view I agree. 

There is direct evidence in the deposition 
of Mulchand (P. W. No 1) that Karia was a 
consenting party to the mortgage and was paid 
Вв. 25 in consideration for his consent. This 
evidence has not been noticed by either of the 
Courts below, and if the presumption I 
have mentioned did not arise, it would 
have been necessary to remand the case 
for a fresh finding on the question of 
consent. 

The only other points pressed оп be- 
half of the appellants are that the plaint- 
tiff is not shown to have given the 6o- 
sharers notice of his claim to be tenant 
and that Daswa’s forfeiture of her hold- 
ing necessarily resulted in extinguishment 
of the mortgage created by her predecessors- 
in-title. I аш referred in these con- 
nestions to Venkat Rao v. Kohlu Gond (5), 
section 115 of the Transfer of Property 
Act, Bhopalsing vw. Thakur —Borelal (6) 
and Ekambara Ayyar v. Meenatcht Ammal 
(7), The Madras case is not in point, 
inasmuch as there the mortgagee had not 
foreclosed when the original tenant was 
ejected for failing to accept a palta as 


(4) 20 Ind. Cas. 625; 38 M, 396 at р. 404; 25 M. L 
J, 219; 14 М. L. T. 89; (1913) М. W. N. 588. 

(5) 13 C. P. L. В, 19. 

(6) 6 C. P. L. R. 74, 

(1). 271 М. 401. 


directed by в decree obtained under the 
Rent Recovery Act. Section 115 of the 
Transfer of Property Act does not apply 
to agricultural leases and in Bhonalsing 
v. Thakur Berelal (6), the contest was 
between the landlord and the sub-tenant 
of a tenant who had surrendered. Under 
the Local Tenancy Act of 1883 the view 


has long obtained that if one member 
of the body of landlords has consented 
to the transaction there can be no 


avoidance of it: See Ramji Patel Kunbé v. 
Syed Nur (8) and Bapu у. Temsa (9). 
The point that the plaintiff had done 
nothing since obtaining possession under 
bis mortgage by way of asserting his claim 
to be tenant in succession to Daswa was 
not taken in either of the Courts below, 
and in Venkat Rao v. Kohlu Gond (5) the 
mortgagee was merely a usufructuary one. 
A mortgagee who forecloses upon а right 
of tenancy and enters into possession may 
fairly be presumed to hold as tenant in 
the absence of any plea to the contrary. 
The case is not one of devolution like 
Bukharia v. Jugal Kishore (10) or Kisan 
Kunti v. Raghunath Kalar (11). The 
appeal fails and is dismissed with costs. 
In the Courts below costs will be as already 
ordered. 
Appeal dismissed, 


А. 
. Сав. 982; 8 N. L. В. 29 at p. 83. 


CALCUTTA HIGH COURT. 
APPEAL PROM APPELLATE DgoaEE No, 1343 
or 1917 
, AND 
Rura No. 609 or 1917. 
February 27, 1919. 

Present :—Mr. Justice Greaves. 
JOGESH CHANDRA ROY —PzarNTIFS 
—APPELLANT 
versus 
NIBARAN CHANDRA PODDAR 
AND OTBERS —DEFENDANIS— 


RESPONDENTS. 
Bengal Tenancy Act (VIII В, б, of 1885), ss. 149 
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153—Rent suit dismissed on basis of decision in 
title suit brought by third person under s. 149. (3)— 
Appeal, second, competency of—Decision as regards 
question of title or amount of rent, what is, 

Plaintiff instituted a suit for rent which was 
dismissed both by the first Court and by the lower 
Appellate Court on the ground of the decision in 
a title suit brought by a third party under section 
149 (3) of the Bengal Tenancy Act, wherein it was 
held that the plaintiff and the third party were 
each entitled to a share in the land in respect of 
which the ront was claimed. The plaintiff pre- 
ferred a second appeal to the High Court: 

Held, (1) that under section 153 of the Bengal 
Tenancy Act no appeal lay to the High Court, 
inasmuch as the lower Appellate Court had not 
decided any question of title to land between 
parties having conflicting claims. thereto or а 
question of the amount annually payable by the 
tenant; [p. 278, col. 1.] 

(2) that the lower Appellate Court could not be 
said to have decided a question of title merely 
because it dismissed the rent suit on the ground 
of the result of the title suit. [p. 278, col. 1.] 

The words “decision of question of the amount 
of rent” in section 153 of the Bengal Tenancy 
Act do not include apportionment of rent between 
two persons. (p. 278, col. 1.] 


Appeal against the decree of the District 
Judge, Chittagong, dated the 22nd March 
1917, affirming that of the Mansif, Patiya, 
dated the 12th December 1915. 


FACTS appear from the judgment. 

Babu Probodh Kumar Das, for the Re- 
spondents, raised a preliminary objection to 
the competency of the appeal under sec- 
tion 153 of the Bengal Tenancy Aot. 


Babu Dhirendra Lal Kastgir (with him 
Babu Tarakeswar Nath Mitter), for the Appel- 
lant.—The appeal is competent baaause the 
desisicn in the rent suif, out of which 
this appeal arises, is based upon the deoi- 
sion in the title suit. Farther, there isat 
least in this case a decision as regards the 
amount of rent annually payable by the ten- 
ant defendant to the plaintiff. 

The suit was one for reaovery of arrears 
of rent. The defendant contended that a 
third person claimed the rant and so he 
deposited the rent claimed in the suit under 
section 149 of the Bengal Tenancy Act, and 
& notice under clause (c) of seotion 149 
was issued and a title suit was broaght by 
that third party. That suit was dismissed 
and incidentally it was held therein that 
the presènt plaintiff had a share in the 
holding. The present suit was dismissed 
by both the Courts balow on the ground 
tha it was not maintainable, My sab- 


mission is that after the dismissal of the 
title suit without any order therein res- 
training the present plaintiff from realising 
the rent sued for, the plaintiff is entitled to a 
decree and to take out from Court the amount 
deposited under section 149, clause (c) of 
the Bengal Tenancy Act. The suit ig 
maintainable in its present form independ- 
ently of the provisions of the Bengal Te- 
nancy Aot, Refers to Mr. K. В, Dutt v. 
Gostha Behary Bhutya (1). 

Babu Probodh Kumar Das, for the Respond. 
ents.—The appeal does not lie, because the 
decree does not involve a decision of any 
question relating to title to land as between 
parties having conflicting claims thereto or 
a question of the amount of rent annually 
payable by the defendant. The order that 
the appellant is now challenging, viz, the 
order disallowing him the money deposited 
under section 149, is not appealable, 
Refers to Nanji Koer v. Umatul Batul (2). 
The Courts below are perfectly right in 
holding that the süit for rent is not main- 
tainable in its present form. Sas section 148 
of the Bengal Tenancy Aot: нев also Gunga- 
deen Misser v. Khearoo Mundul (3). 

Babu Dhirendra Lal Kastagir briefly re- 
plied. 

JUDGMENT.--This is an appeal by the 
plaintiff against the decision of the Dis- 
trict Judge of Chittagong, dated the 22nd 
Marsh 1917, affirming a decision of the Mun- 
sif of the 12th Dasembar 1915. 


The plaintiff suad for rans їп respsat of 
certain premises, his allegation being that 
he had purchasad a shara ia No. 3 in а 
revenue-paying estate. The defendants ad. 
mitted holding the land and did nst dis. 
pute that rent was payable by them, but 
they said that the rent was payable to 
different persons and accordingly under the 
provisions of section 149 of the Bengal Ten- 
ansy Act they paid the amount of rent 
in Court. Thereupon a third person, who 
under the provisions of section 149 (3) 
claimed the mosey, brought a title suit 
against the present appellant. The title 
suit failed but the Court held that both 
the third party aud the present appallant 
were each entitled tə a share in the land 


(1) 17 Ind. Cas. 207; 16 О. W, N. 1006; 16 C. L.7.373, 
(2) 13 Ind. Cas. 40; 15 О. L. J, 653. 
(3) 14 B. L, R. 170; 22 W, R, 449, 
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in respect of which the plaintiff claimed 
‘rent in the rent suit. As the result of the 
decision of the title suit the Munsif on the 
same date that the title suit was decided 
‘dismissed the plaintiff's case in view of the 
findings in the title suit, and the District 
Judge upon appeal affirmed the order сї 
‘the Munsif and said that in view of the 
decision in the title suit the plaintiff's 
‘suit was not maintainable in its present 
form. 

On behalf of the respondent in this 
‘appeal the point is taken that no appeal 
lies having regard to the provisions of 
section 153 of the Bengal Tenancy Act. 
That section provides that no appeal lies 
from a decree or order passed, as in this 
case by the District Judge, unless the 
decree or order has desided a question re- 
lating to title to land as between parties 
having sooflicting claims thereto or a ques- 
‘tion of the amount of rent annually payable 
by a tenant. It is said on behalf of the 
appellant that as his rent suit was decided 
on the ground of the result of the title suit, 
& question of a title was desided by the 
District Judg: and that, therefore, an appeal 
lies. 

" Ido mot think that this is correct. Səs- 
tion 153 expressly says that the decision of 
title must be аз between parties having 
conflicting claims thereto. Now the defend- 
ants who are sued in the rent suit made 
no conflisting claim as against the plaintiff 
to the land in suit and, therefore, it seems 
fo me that it is impossible to say that 
there was any decree or order desiding a 
question of title between parties having 
gonflisting olaims to the land. Then again 
the rent suit was for rent in respect of 
the area of land comprised in the suit. 
The. tenants did not deny the liability 
to pay rent, nor did they question the 
amount which they had to pay. All they 
said was that it was payable to somebody 
else other than the plaintiff, All that the 
decision in the title suit amounts to is tbat a 
part of the rent is payable to the plaintiff 
and apart to the third party who brought 
the title suit., Under these circumstances 1 
cannot see how the lower Appellate Court 
has decided any question as to the amount 
of rent annually payable by'a tenant. The 


words to my mind clearly mean not apportion- | 


ment of rent as hetween two persons 
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but the amount cr rate of rent: payable in 
respect of the land itself, A 

For these reasons I think that the prelimi. 
nary objestion is well-founded and I hold 
that no appeal lies, and for these reasons I 
must dismiss this appeal with costs: 

But -there is a Rule before me which was 
granted by the Chief Justice and Mr. Justice 
Teunon. It is said that sitting alone I 
should not decide this Rule, but it seems to 
me that it would be a waste of time of the 
Court asthe matter is before me that I 
should not deal with the Ruleas well. Now 
the rent suit, as I have already stated, 
was for a defnite amount of rent in respect 
of the whole land. The plaintiff says that 
having failed to establish. his claim to the 
whole of the rent he was éntitled in that 
suit to recover a proportionate share of the 
rent to which he was entitled by, virtue of 
the decision in the title suit.. I have no doubt 
that if the plaint had been amended in that 
suit, the plaintiff could have suceeded in 
recovering his share. But no amendment 
was asked for во faras 1 вап gather, and 
that being во, 1 think the Munsif was justi- 
fied in saying that inasmuoh as the suit was 
framed as a claim for rent of the whole land, 
in that form it could not be entertained. 
Thisis all he has done. The District Judge 
has taken the same view and I am not 
disposed to say that his jurisdiotion has been 
wrongly exercised. 

This being 80, the Rule also fails and must 
be discharged with costs, one gold mohur. 

Appeal dismissed; —— 
Rule discharged. 


— — Wb 


ALLAHABAD HIGH COURT. ° 
Execution Szconp APPEAL No. 888 
or 1918. 

Mareh 4, 1919. 

Tresent:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir Р. C. Banerji, Kr. 
SHEO SHANKAR LAL—JunGugat- 
DEBIOR— ÁPPELLANT 
versus 
RADHE SHIAM—DkzOsEE-HOLDER — 
REgsPONDENT, 

Limitation Act (IX of 1903), Sch. I, Art. 182 (6 — 
Application for time, whether step-in-aid of execution. 

An application by a decree-holder during the 
course of execution proceedings for time to ascer, 
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tain the address of a judgment-debtor is a step-in-aid 
of execution. 

Execution second appeal 
deeree of the District Judge, 
dated the 4th April 1918. 

FACTS.—On 28th February 1913 the 
People’s Industrial Bank instituted a suit 
against four persons and obtained a decree 
against them. The Bank put the decree 
in execution on 28th Maroh i913. On 4th 
December 1913 the Bank transferred the 
‘decree to the present respondent, B. Radhe 
Shiam. The transferee applied on 3rd 
‘February 1914 to. have his name substituted 
as deoree-holder and, also prayed for 
attachment and sale of certain property 
belonging to one of the judgment-debtors, 
В. Sheo Shankar Lal, only. Notices were 
issued to all the judgment-debtors and B. 
Radhe Shiam's n&me was substituted on 
97th June 1914. Two of the notices hav- 
‘ing returned unserved, the execution Court 
ordered the deoree-holder on 18th August 1914 
to take proper steps by the 25th of August 
1914. On 25th August 1914 the Court 
was closed, On 26th August 1914 the 
deoree-bolder applied for time in writing to 
ascertain their addresses and the Court on 
that date rejected his prayer and his 
application was struok off. His next appli- 
‘sation for execution was dated 26th July 
1917. It was dismissed by the execution 
Court as barred by time. 

In appeal the learned District Judge 
held that the application for time dated 
y6th August 1914 saved limitation and 
that the application of 26th July 1917 
was consequently not time-barred. He 
said “...The application, dated 26th August 
1914, was one for a postponement in order 
to ascertain the addresses of two judgment. 
debtors. That applications for time are 
steps in-aid of execution was decided very 
clearly in Pitam Singh v. Tota Singh (1), 
The same presumption must be made in 
this case as was made in Pitam Singhs 
case (1) that the decree holder wished to 
ascertain the addresses of these judgment- 
debtors in order to take some steps in 
execution. Sesondly, thereis on the order- 
sheet an order by the Court dated 15th August 
1911 directing the deacree-holder to take 
steps by 25th August 1914 to serve the 
remaining judgment-debtors, so the decree- 


(1) 29 А. 301; 4 A. L, J. 184 A. W. N. (1907) 74, 
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holder is relieved from the responsibility 
on the question whether there was any 
occasion to take this step or not. Thirdly, 
in Article 182, clause 5, of the Limitation 
Act the word necessary does not appear.” 

The judgment-debtors thereupon appealed 
to the High Court. 

Mr. Lakshmi Narain, for Mr. Chadha, for 
the Appellant, contended that an applica- 
tion for trial would not save limitation. 
Besides the decree holder only applied for sale 
of property belonging to one jodgment- 
debtor, ` Sheo Shankar Lal, It was 
not necessary under the circumstances to 
serve notices on other judgment-debtors 
and consequently the application of the 
decrea-holder dated 26th August 1914 was 
an unnecessary application and it could not 
be held to have saved limitation. 

Mr. Ibni Ahmed, for the 
was not called upon. 

JUDGMENT.—We think that the view 
taken by the Court below was correct under 
the circumstances of thiscase. We dismiss 
the appeal with costs, including in this 
Court fees on the higher scale. 

Appeal dismissed. 


Respondent, 


PATNA HIGH COURT. 
First Civin APPEAL No, 168 or 1918. 
August 9, 1918. 

Present :—Mr. Justice Hoe. 
Musammat Bint BARKATUNNISSA 
BEGUM — APPELLANT 
versus 
Musammat Bint QAMARUNNISSA— 
ResPONDEaT. 

Court Fees Act (VII of 1870 , з. 7 (IX), Sch. П, Art. 
17 VI)- Appeal to set aside decree absolute in mort- 
gage suit onground of non-joinder of necessary parties 
in preliminary decree—Court-fee payable. 

Where an appeal was filed to set aside the final 
decree іп а mortgage suit, оп the ground that the 
preliminary decree should not have been made 
absolute inasmuch as all the necessary parties were 
not parties to the preliminary decree: 
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Held, that the memorandum of appeal must bear 
ad valorem Court-fee, inasmuch as the object of the 
appeal was to get the whole decree set aside. 


FACTS.—In a mortgage suit a pre- 
liminary decree was preferred, in which 
the name of one of the necessary parties 
to the suit was omitted by mistake, An 
‘attempt was made to restify the mistake, 
but without. sucaess, Subsequently the 
preliminary deoree was made absolute. An 
appeal was preferred to the High Court 
against the absolute decree and -the main 
ground taken in the appeal was that the 
preliminary decree should not have been 
‘made absolute since all persons interested 
in the mortgage had not been made parties 
to it, as required by Order XXXIV, rule 
1, Civil Procedure Code. The memo- 
randum of appeal was stamped with the 
Court-fee of Rs, 10 only. The Stamp 
Reporter submitted that the appellant should 
have paid ad valorem Court-fees, 


Before the Taxing Officer Mr. Kailaspati, 
for the Appellant, contended tbat since 
the appellant had not objected to the 
amount of the decree but had objected 
only to the omission of'å necessary party, it 
was impossible to estimate the value of 
the appeal and so under Schedule IJ, Article 
17, of the Court Fees Act a stamp of Rs, 10 
was sufficient, He relied on Dadnoo v. 
Somnath (1), 

The Taxing Officer agreed with the 
Stamp Reporter, but considering the point 
to be of some importance referred the case 
to the Taxing Jadge. In the course of 
his order of reference he observed that the 
object of the appellant was to set aside 
the whole of the final decree and as such 
he should have paid ad valorem Court. 
fee. He referred to Bojrangi Lal v. Maha- 
bir Kunwar (2) to show that at least in 
Allahabad the practice was to pay ad valorem 
Court-fees in such cases, 


JUDGMENT,—I have no doubt at all that 
the relief sought by the applicant is to 
set &side.the fina] decree upon.the  mort- 
gage; obviously, therefore, the ad calorem fee 
must be paid. 

` Order accordingly, 
(1) 10 Ind, Cas. 786; 7 N. L. R. 41, 
(2) 2] Ind. Cas. 498; 35 A 476; 11 A. L. J. 801. 
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PRIVY COUNCIL. 
APPEAL FROM THE BoxBay Hien Oorr, 
December 3, 1918. 
Present:— Lord Buckmaster, Lord Dunedin, 
Sir John Edge and Sir Lawrence 
Jenkins. : 
RACHAPPA SUBRAO JADHAV 
DESAI—DEFENDANT—ÀPPELLANT 
versus 
SHIDAPPA VENKATRAO JADHAV 
DESAI—PrAINTIFF— RESPONDENT. 

Jurisdiction—Valuation of suit— Declaration, suit 
for—Notional as distinct from real value of subject- 
matter of suit, whether affects jurisdiction —Jurisdic- 
tion, objection to, when should be taken—Court Fees 
Act (VII of 1870), ss. 6, 7, Sch. II, Art. 17 (iii)— Suits 
Valuation Act (ҮП of 1887), s. 8—Bombay Civil 
Courts Act (XIV of 1869), вз. 24, 27— Special jurisdic. 
‘tion of Subordinate Judges in Bombay— Practice of 
valuing prayer for declaratory decree at Rs, 120, 
legality of. 

Objections to jurisdiction should be taken at the 
earliest possible moment, [p. 284, col. 1.] 

When a notional value, different from its 
real value, is placed upon the property in suit for 
the purposes of the Court Fees Act, such notional 
value cannot displace the real value for the purposes 
of jurisdiction [p. 284, col 1.] 

The Court Fees Act has ‘no other objeot,than to 
secure revenue and its provisions should be construed 
accordingly. Гр. 284, col. 2.] 

The practice which has grown up in Bombay of 
valuing prayer for declaration at Вв. 180, as 
being the value on which the fee nearest to Rs. 10 
would be leviable, has no warrant in law and is 
inconvenient. [p. 284, col. 1.] ` 

Appeal from a decree of the Bombay 
High Court, dated the 10th December, 1913, 
affirming a decree of the First Class Sub. 
ordinate Judge, Belgaum, and from an 
order of the High Court, dated 26th June 
1912, reported as 16 Ind. Cas. 1005, which 
set aside for want of jurisdiction a decree 
passed by the District Judge, Belgaum, гє» 
versing the Subordinate Judge's decree. 

FACTS.— The vital issue in this case 
was one of fast, whether the respondent 
had been validly adopted. The prayers of 
the plaint are set out in their Lordships’ 
judgment. The First Class Subordinate 
Judge found the adoption proved ard 
decreed the suit. In his Court no ques- 
tion of jurisdiction was raised and tbe 
only contest was onthe merits. Defendant 
preferred two appeals, one to the District 
Court and one to the High Court: the 
latter was subsequently withdrawn. In the 
District Court respondent took & preliminary 
objection that the appeal Jay to the High 
Court, as. the First Class Subordinate 
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Judge 
suit in his special jurisdiction, 
triot Judge overruled this objection and 
heard the appeal on the merits. Не held 
that the respondent had not bsen validly 
adopted, reversed the Subordinate Judge'a 
decree and dismissed the suit. Plaintiff 
appealed to the Bombay High Court and the 
judgment of Chandavarkar and Batchelor, JJ. 
reversing the decree of the District Juige 
ig reported as 16 Ind. Cas. 1005. 

The first appeal was subsequently heard 
by the same Bench of Judges, who confirmed 
the Subordinate Judge’s decree. 


could only have entertained the 
The Dis- 


Defendant thereupon appealed to the 
Privy Council against (1) the order reversing 
the District Court’s decree, (2) the desree 
affirming the Subordinate Judge. 

Mr. P. О, Laurence, K. О. (with him Messrs. 
DeGruyther, К. O., and O'Gorman), for the 
Appellant.—The question is, whether the suit 
falls under section 71V (в) of the Court Fees 
Aot, as we contend, or under Article 17 of 
Schedule II. Section 17 of the, Act provides 
that when a suit embraces two or more 
distinot subjects, the plaint shall be charge- 
able with the aggregate of the fees with 
which plaints in separate suits would be 
chargeable. The suit here asked for con- 
sequential relief, and the plaintiff had to 
value and did value the declaration. The 
valuation which he put upon his plaint is 
final, The Subordinate Judge had no 
jurisdiction, as his special jurisdiction did 
not apply: but the District Court has cured 
that by applying sestion 21 of the Code of 
Civil Precedure. The District Court's decree 
should stand: that Court's finding of fact in 
first appeal is final. [Reference was made 
to the Bombay Civil Courts Act (XIV of 
1869), sections 5, 8, 21, 22, 22A, 24, 25 and 
26, the Suits Valuation Aot (VII of 1887), 
preamble and section 8, the Code of Civil 
Procedure, 1508, sections 15, 16,21, and 
Order VII, rule 1]. 


Mr. DeGruyther, K. 0., followed: The 
preamble to the Suits Valuation Aot reoites 
that "it is expedient to prescribe the mode 
of valuing certain suits for the purpose of de. 
termining the jurisdiction of Courts with re- 
ference thereto." Under section 7 of the Court 
Fees Act the ad valorem Court-fee determines 
jurisdiction. The decision of the Court here 
that a fixed fee was payable does not give 
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jurisdiotion: the Court cannot get juris- 
diction by an erroneus decision. 

Mr. E. B. Raikes, for the Respondent.—The 
Suits Valuation Act, section 8, applies only 
where the feo is payable ad «alorem, not 
when it is fixed, as here, If seotion 7 IV 
(c) of the Court Fees Act applies I am 
out of Court: but it does not: the fact that 
plaintiff may have thonght it did is im- 
material. The High Court have rightly held 
that section 17 applies to the case; the 
test whether that seation applies is, whether 
there are distinct and separate causes of 
action. 

Mul Ohand v. Shib Oharan Lal (1), Chedi 
Lal v. Kirath Chand (2). 

Even if this had been a declaratory suit 
without any consequential relief at all, the 
first Subordinate Judge would have had 
jurisdiction, 

It is а common practice in Bombay to 
value suits for a declaration at Rs. 130; 
as to this, vide Shrimant Sagaitrao v, S, 
Smith (8). . 

As to losal jurisdiction, the section of 
the Civil Procedure Code applicable, if 
any, is not section 21, but section 18, 

Mr. Р, О. Laurence in reply.—Section 8 of 
the Suits Valuation Act determines the ques- 
tion of jurisdiction both for original and 
Appellate Courts, 

Gulabsíngji v. Lakshmansingji (4), Putta 
Kannayya' Ohelt? wv. Rudrabhatla Venkata 
Narasayya (5). 

The result of plaintiff's valuing his claim 
at Rs. 130 is to give jurisdiction to one 
of the lowest Courts. Plaintiff might have 
valued his claim аб over Rs, 5,000 but he 
has not done so. 


JUDGMENT. 


Sm LawaENCa  JENAINS.— This suit was 
instituted in the Court of the First Class 
Subordinate Judge of Belgaum to estab- 
lish the plaintiff's claim as adopted son 
io the property of Venkatrao Desai. 

The prayers of the plaint are for (1) — 

"(1) & declaration that the plaintiff being 
the lawfully adopted son of the de- 
ceased Venkatrao Dasai is owner of 

(1) 2 A. 676 (Е. B.); 1 Ind. Dee, (х. з) 1010, 

(2) 2 A. 682 (F. B.) 1; 1 Ind. Dec. (N. 8.) 1014. 

(3) 20 B. 736 at р. 733; 10 Ind. Dec. (х, s.) 1C61. 

(4) 18 B. 100; 9 111. Dec. (x. в.) 575. 

(5) 39 Ind. Cas. 419; 40 M. 1; 32 M.L J. 2215 Ц. 


W, £80; (1917) M. W. М. 367, 
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all his property ...Rs. 130; (2) а 
permanent injunction may be issued 
to the defendant prohibiting him 
from causing obstruction to the im- 
moveablé and moveable property that 
is in theplaintiff's possession, Valua- 
tion for this purpose is Rs. 5. (3) If 
it be deemed desirable to grant to 
the plaintiff any other relief besides 
: . this the same may be given." 

and so forth. It is alleged in the plaint 
that the property forming the subject-matter 
of the suit is worth Rs, 69,000, that it is 
situate in the Districts of Bslgaum and 
Satara, and that the portion. in Belgaum 
is in the Talukas of Athni and Chikodi. 

“Ab the date of the suit the only item 
in the plaintiffs possession was & house 
valued at Rs. 250; the rest of the property 
was in the Collector's possession. On the 
93cd March 1910 a decree was passed 
by the Subordinate Judge in the plaintiff's 
favour. On the 23rd March 1910 two 
appeals were preferred by the defendant 
from this deoree, one tothe District Court, 
the other to the High Court. 

That in the District Court was heard 
firat, and it resulted in a reversal of the 
first Court’s decree. From this appellate 
decree а second appeal to the High Court was 
preferred by the plaintiff. On the 10th 
March 1911 issue of the usual notice was 
directed, and on the same date the defend- 
ant withdrew the frst appeal that he had 
previously preferred to the High Court 
on the 23rd March 1910. 

The plaintits appeal from the appellate 
decree was heard, and on the 23th June 
1912 the decree of the District Court was 
reversed on the ground that the appeal 
from the original decree did not lie to 
that Court, but to the High Court. 

_ Finally, the High Court heard the defend- 
ani's appeal to it from the  origi- 
nal decree of the Subordinate Judge, and 
affirmed his decision on the merits. 
. The defendant applied to the High Court 
for leave to appeal to His Majesty in 
Counsil, but with no sussess. By an order 
in Counsil, however, dated the 23rd March 
1915, ‘sepsial leave to appeal was grantel, 
and so the present appəal has bsen pra- 
ferred. 

: Looking at 

any teohnigality, two things 


the broad results, apart from 
are clear in 
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this tangle of litigation. First, that the 
adoption was affirmed as а fact by the 
Subordinate Judge by whom the case was 
tried and by the two Judges of the High 
Court, but was negatived by the District 
Judge; and, secondly, that in no event 
had the District Judge any authority to 
deal with the case as he did. The plaintiff 
instituted the suit in the First Class 
Court, where it could be 
entertained only in the exercise of the 
Judge's special original jurisdiction. No 
cbjection was taken by the defendant, and 


the Judge heard and desided the sase 
without any demur, and there can be 
no doubt that the litigants and the 


Court intended and understood the disposal 
of the case to be in the exercise of that 
jurisdiction. But the District Judge has 
brushed this aside and foisted on the plaint- 
if a view of the first Oourt’s jurisdic- 
tion that was impossible, andon that foot- 
ing treated the case as one in which 
the appeal would lie to his Court. To 
appreciate the matter now in contest it is 
nesessary to examine certain Acts of the 
Indian Legislature. ; : 

In the Mofussil of Bombay there are 
two classes of Subordinate Judges, desig- ` 
nated respectively as those of the First 
Class and those of the Second Class. 
Under the Bombay Civil Courts Act, seo- 
tion 24, the jurisdiction of a Subordinate 
Judge of the First Class extends to all 
original suits and proceedings of а civil 
nature, and that of a Subordinate Judge 
of the Second Class to all original suits 
and proceedings of a civil nature wherein 
the subject-matter does not exceed in amount 
or value five thousand rupees. 

By section 25 it is provided that a 
Subordinate Judge of the First Class, in 
addition to his ordinary jurisdiction, shall 
exercise a special jurisdiction, in respect 
of such suits and proceedings оЁ а oivil 


- nature wherein the subject-matter exceeds 


Give thousand rupees in amount or value 
as may arise within the local jurisdic- 
tion of the Courts in the distric: presided 
over by Subordinate Judges of the Second 
Class. 

Under sestion 8, with cartain excaptions 
not now material, ths District Court is 
the Court of Appeal from all deorees passed 
by the Subordinate Courts when an appeal 
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‘lies, but in all suits decidéd by a Sub- 
Ordinate Judge of the First Class in the 
exercise of his ordinary or special original 
„jurisdiction of which the amount ór value of 
-the subject-matter exceeds five thousand 
.Yupees the appeal from his decision is direst 
-to the High Court. 

. It is common grouni that this suit 
could not have been heard by the First 
-Class Subordinate Judge in the exercise of 
his ordinary jurisdiction. This is obvious 
from the local situation of the property 
іо suit. At the same time it is equally 
;elear that the suit could be heard by him 
.in the exercise of his special original 
jurisdiction if the amount or value of 
the subject-matter exceeded five thousand 
rupees, And this it undoubtedly did; in fact, 
it exceeded Rs. 60,000, and there is no dis- 
-pute as to this, 

Why, then, is it contended that the 
-suit ought not to have been instituted 
in the. Court of the First Class Subordinate 
Judge? It» is argued that this is the 
result of provisions contained in the Court 
.Fees Act and the Suits Valuation Act, 
which, it is said, impose a notional 
value on the property distinct from its real 
valne, and that this notional value isless than 
‚Вз. 5,000. 

_, By section 6 of the Court Fees Aot it 
vis enacted that except as therein mentioned 
;no-doenment of any of the kinda specified 
Jas chargeable in the First or Sesond 
Schedule to the Act shall be filed, exhibited 
ror recorded in any Court of Justice unless in 
respect of such document there be paid a fee 
‚ОЁ an amount not less than indicated by either 
of the schedules as the proper fee for such 
, document. 

Among the documents so specified is a 
plaint presented to a Civil Court. 

Section 7 deals with the computation of 
fees payable in certain suits, and among 
‘them are a suit to obtain a declaratory 
décree where consequential relief is prayed, 
.and a suit to obtain an injunction. In 
,each ease the fee is to be computed accord- 
,ing to the amount at which the relief 
sought is valued in the plaint, and it is 
provided that in such suits the plaintiff 
shall state the amount at which he: values 
the relief sought. By  Sehedule II to 

` tthe Act & fixed fee of Rs. 10 is pressribed 
for a plaint in а suit to obtain а deglara- 
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tory deoree where no consequential relief is 
prayed. 

. By section 8 of the Suits Valuation 
Act it is provided that the value as deter- 
minable for the computation of Court fees and 
the value for the purposes of jurisdiotion 
shall be the same. 

The argument is that as the prayer for 
a declaration is valued at Rs, 13) and 
that for an injunction at Rs. 5, the value for 
the purposes of jurisdiction’ must be taken 
to be this figure, though the real value 
exceeds Rs. 60,000. А 

If this bə sound, then the First Class 
Subordinate Judge had no power to enter- 
tain the suit in the exercise of his special 
original jurisdiction, and, аз a consequence, 
the appeal to the High Court was not com- 
petent. 

The fee paid by the 
plaint was Rs. 10-6,and this cannot 
be reconciled with the theory that the 
prayer for a declaration was valued at 
Rs. 130. 

At the same time, there is an evident ex- 
planation how this fee was computed, and it 
is this. 

Section 17 of the Court Fees Ast pro. 
vides that where a suit embraces two or 
more distinct subjeóts, the plaint shell be 
chargeable with the aggregate amount of 
the fees to whioh the plaints embracing 
separately each of such subjects would be 
liable. In accordance with this provision 
the suit was apparently treated as embrac- 
ing two subjects, and an aggregate fee 
-of Rs..10.6 was paid, The injunction which 
was limited to the house was valued at 
Rs. 5. The balance of Rs. 10 can only 
.be the fixed fee payable on a plaint in 
a suit to obtain a declaratory decree where 
no consequential relief is claimed. And 
this is what the plaint in effect shows 
for it alleges that the “suit is brought for 
a declaration of title only.” This may 
have been an oversight and an error as 
to the house but it was correct as to the 
rest of the property. No doubt at the first 
blush a certain degree of obscurity is 
ossasioned by the allegation that this prayer 
for a declaration of title only is valued 
,at Rs. 180; it is contrary to the scheme 
of the Act that there should be any 
valuation of such a suit. But all ob- 
; Sourity is dispelled when the explanation 


plaintiff on his 
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of this valuation is realised. It is to ba 
traced to a practice not uncommon in 
Bombay of valuing a prayer fora deolara- 
tory desree at Rs. 180 as being the value 
on which the fee nearest to Rs. 10 would be 
leviable. 

This practice has no warrant in law, but 
has been followed from a misoonceived 
notion of what caution requires. But never 
was caution more misplaced, and their Lord. 
ships feel strongly that they ought not 
to allow the true fasts to be distorted out 
of deference to an erroneous practice. And 
here it may be noted that the Rs. 130 
cannot have been treated as the measure 
of the fee, foron such a value Rs, 9-12 and 
not Rs, 10 would have been paid. 

Then, again, when the plaint is ex- 
amined, it is at ones apparent that as to the 
whole of the property except the house 
no consequential relief could have been 
prayed, and that even as to the house the 
injunctlon prayed was demurrable in the 
sense that no cause of action was disclosed 
which could have supported this relief, 

If regard be had to the real as distinct 
from the imputed value of the property, the 
suit was properly instituted in the Court of the 
First Class Subordinate Judge, and if any part 
of tlie fee payable and paid was a fixed fee 
under Schedule II ofthe Aot,thenthe notional 
value of the property or any part of it 
sould not displace its real value for the 
purposes of jurisdiction. 

If as to any other part of the suit a 
deficient or no fee was paid, the objection 
would be, not that the suit was outside the 
Court's jurisdiction, but that the proper fee 
had not been paid, and that in contraven- 
tion of section 6 of the Court Fees Acta doou- 
ment had been filed in Court in respect of 
which the fee indicated in the schedules had 
not been paid. 

In this ease no objection to the Court's 
jurisdiction was taken in the written state- 
ment or the issues, nor was it even sug- 
gested in the defendant's memorandum of 
appeal either to the District Judge or the 
High Court that the suit was not properly 
brought in the Oourt of the First Class Sub. 
ordinate Judge, to be there heard and 
desided by him in the exercise of his special 
original jurisdiction, 

Had the objection been taken, as it should, 
if at all, in the -first Court; it would have 
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been by no means insuperable. It might 
have resulted in the rejection of the plaint 
but even this extreme measure would not 
have precluded the plaintiff from presenting 
in the same Court a fresh plaint, properly 
framed and valued, in respest of the same 
cause of action. Probably, however, the 
objection would have led to the more practical 
solution of an amendment of the prayer to 
the plaint by excluding from it the futile 
and demurrable claim for an injunction. 
Then the suit would have been in order, and it 
is because the defendant did not take the 
objection at the proper stage that he has 
baen able to prolong this litigation, com- 
meneed so far back as the 3rd February 
1909, by an appeal to this Board, which, 
when analysed, rests on no sort of merit, 
but on the most technical of technicalities. 

Their Lordships are of opinion that they 
would not be justified in assisting an objeo- 
tion of this type; but more than that, they 
hold that even the technicality on which 
the defendant relies cannot prevail. 

The Court Fees Aot was passed not to 
arm a litigant with a weapon of technicality 
against his opponent, but to secure 
revenue for the benefit of the State. This 
is evident from the character of the Aot, and 
is brought out by section 12, which makes 
the decision of the first Court as to value 
final as between the parties and enables 
a Qourt of Appeal to correct any error as 
to this, only where the first Court desided 
to the detriment of the revenue, 

The defendant in this suit seeks to utilise 
the provisions of the Act, not to safeguard 
the interests of the State, but to obstruct the 
plaintiff; he does not contend that the Court 
wrongly decided to the detriment of the 
revenue, but that it dealt with the oase with- 
out jurisdiction, 

In the circumstances this plea, advanoed 
for the first time at the hearing of the appeal 
in the District Court, is misconceived; and 
was rightly rejected by the High Court. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should be 
dismissed, and the appellant will pay the o-stg 
of this appeal. 

Appeal dismissed, 

Solicitors for the Appellant.—Mesars, T, In 
Wilson $ Co. 

Solisitor 


for the  Respondent.—Mr. H. 
Dalgado, ] 
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CALCUTTA HIGH COURT. | 
Ст, Богев Nos. 552 то 558 or 1918. 
February 17, 1919. 
Present :—Mr. Justice N. R, Chatterjea and 
Me. Justico Newbould. 
SHAIKH POKAN AND OTHERS—DEFENDANTS 
- — PETITIONERS 
versus 

RAJANI KAMAL CHAKRAVARTY 

PrAINTIFE AND ANOTAER—Pro forma DEFENDANT 


—Opposite Party. | 

Provincial Small Causes Courts Act (IX of 1887), 5. 15, 
Sch. II, Art. 8—Kabuliyat for agricultural labour, con- 
struction of—Suit for recovery of money on basis of ka- 
buliyat for agricultural labowr—Jurisdiction of Small 
Cause Cowrt —Bengal Tenancy Act (VIII B. C. of 
1885), Ch. X, s. 40—Settlement proceedings—Order 
under s. 40 pussed without jurisdiction, effect of-— 
Small Cause Court, whether bound by order of Reve- 
nue Courts passed without jurisdiction. 

А suit for the recovery of a certain sum of 
money on the basis of a kabuliyat for agricultural 
labour, which clearly shows that no tenancy of 
any kind was created under it, is maintainable in 
z, Court of Small Causes, [p. 287, col. 2.] 

Where the essential foundation for the exercise 
of jurisdiction under section 49 of the Bengal 
Tenancy Act, viz., that the tenant is an occupancy 
raiyat, is proved to be non-existent, an order made 
by the Revenue Court for commutation is without 
jurisdiction and is not conclusive between the 
parties inthe Civil Court, [p. 287, col. 2.] 

Kali Krishna Bishna Biswas v. Ram Chandra 
Baidya, 29 Ind. Cas. 896; 21 C. L. J, 487; 19 C. W. N. 
822, relied on. 

The plaintiffs instituted certain suits in a Oourt 
of Small Causes for recovery of certain sums of 
money on the basis of a kabuliyat, which provided 
that the defendants would deliver to the plairtiffs 
half the quantity of paddy grown by them on the 
land and would got the remaining paddy as their 
remuneration for cultivation instead of money 
in cash, Subsequenttothe execution of the kabuliyat 
there were settlement proceedings under Chapter X 
of the Bengal Tenancy Act as well as commutation 
proceedings under section 40 ofthe Act, in which 
the defendants were held by the Revenue Courts to 
be occupancy ratyats: 

Held, (1) that the contract was not one of letting 
out land by the landlord to a tenant and that 
the suits for recovery of money based upon such 
a document were triable by the Court of Small 
Causes; .[p. 287, col, 2.] 

(2) that ia such cases the Small Cause Court 
had power to decide the question of the 
status of the defendants in spite ofthe decisions 
of the Revenue Courts passed without jurisdic- 
tion. Гр. 288, col. 1.] 


Rules granted against the deoision of the 
Munsif, 4th Court, Dacoa. 

FACTS appear from the judgment. 

Babu Asttaranjan Ghose, for the Petitioners. 
-—The defendants are the petitioners, and the 
Rule was obtained to show cause as to why 
the decrees passed by ths learned Small 
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Cause Court Judge in suits for rent of 
agricultural lands should not be set aside. 
The defendants got settlement of the lands 
and executed bhagchasi kabultyats in favour 
of the plaintiffs, agreeing to deliver to 
them half the quantity of orops grown 
by the defendants every year on the lands. 
So the learned Munsif exercising the power 
of a Small Cause Court Judge could not 
try these suits. The learned Small Cause 
Court Judge proceeded to try the suits 
taking the amount olaimed therein not as 
rent but as damages, although the cuit ів 
upon the kabulzyuts executed by the defend. 
ants, Moreover the learned Small Cause 
Court Jndge has overruled the decisions 
of the Reyenue Courts in commutation pro- 
ceedings under section 40 of the Bengal 
Tenancy Act between the same parties in 
whish the Revenue Courts, after due and 
thorough consideration of the facts and 
circumstances of the case аз placed before 
them by the parties in dispute, (viz, the 
present plaintiffs and the defendants), 
have held that the defendants are razyats, 
The defendants are barga ratyats within 
the meaning of the Bengal Tenancy Act 
and not mere labourers, and so the Small 
Cause Court Judge had no jurisdiction to 
try these suits which are suits for the re. 
alization of rent in kind and which, there- 
fore, come within the purview of the Bengal 
Tenancy Act. The Record of Rights pre- 
pared under Ohapter X of the Bengal Ten- 
ancy Act clearly shows that the defend- 
ants are settled ratyats of the village and 
as such have acquired а right of осоп. 
pancy in the lands. Refers to section 120, 
clause (a) of the Bengal Tenancy Aot. 
Tha question whether the defendants are 
mere hired labourers or tenants under the 
Bengal Tenancy Act was raised and finally 
decided iu the commutation proceedings 
under section 40 of the Bengal Tenancy 
Act and the learned Small Cause Court 
Judge should not have overruled the find- 
ing and decision of the Revenue Couris. 
The entry in the Record of Rights is also 
to be taken into consideration in this con- 
nection, and when that entry remains un- 
rebutted, the presumption arising there- 
from stands in favour of the defendants, 
The authorities show that Records of 
Rights.are prepared with considerable for. 
mality and the proceedings of Revenue 
Officers are condueted with publicity, во the 
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entries in “susah records should not be 
lightly discarded. The decision in the 
commutation proceedings is final, The case of 
Lalla Salig Ram Singh v. Mohant Ramgir (1) 
is an authority for the proposition that 
the propriety of a desision in Revenue 
Courts should not be allowed to be ques- 
tioned in Civil Courts. The same view 
was taken in Kali Krishna Biswas v. Ram 
Chandra Baidya (2). See also section 40, 
alause (6) of the Bengal Tenancy Act. 
The powers of a Small Causes Court Judge 
are limited. Refers to Schedule IJ, Article 
4 of the Provincial Small Causes Courts 
Act. A Court of Small Causes cannot go 
into and should not be allowed to go into 
the question of status which arises between 
landlord and tenant, because the Legislature 
did not intend that a Small Cause Court 
Judge should be competent to set aside the 
decisions of the Revenue Courts under 
Chapter X of the Bengal Tenancy Aet. 
Therefore, the decree should be set aside 
and the oase should be sent back to he 
tried by a proper Civil Court having 


jurisdiction to decide the matter in dispute, 


Babu Surendro Ohandra Sen (with him 
Babu Prokas& Ohandra Pakrasi), for the 
Opposite Party.—The learned Small Cause 
Court Judge was right in holding that 
the suit was one not for rent but for 
damages for use and occupation of the 
lands. The kabuliyats executed by tbe 
defendants show that the defendants are 
not tenants but mere labourers who are 
to take a certain quantity of paddy grown 
by them upon the lands as remuneration 
for their labour. The kabuliyat is des- 
eribed as one for agricultural labour for 
cultivating the khas khamar lands of the 
plaintiffs and expressly provides that in- 
stead of money in cash the defendants are 
to take a certain quantity of paddy as re. 
muneration for cultivation, looking after, 
labour, eto. The real nature of the 
instrument, viz, that it is not a settle. 
ment of lands with tenants, would appear 
from the very terms of the kabulzyat 
itself. The Small Cause Court Judge has 
got jurisdiction to try the suit in spite of 


(1) 8 C. W. N. 811. 
- (2) 29 Ind, Cas, 896; 21 C. І. J. 487; 
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the decisions of the Revenue Courts, 7.e., 
those decisions would not operate as a "bar 
to his trying these suits. See Durga Mohan 
Gangopadhya v. Sukumar Das (3), Jadu Nath 
Manna v. Pran Krishna Das (4), Peary Mandar 
v. Anant Ram (5). . 


LN. R, CaavrER/gA, J.— The question of 
status cannot be decided by a Small Cause 
Court Judge exercising summary powers.] : 

The question of status of the defendants 
as tenants is irrelevant for the purpose of 
the sait. The defendants say that they: 
are tenants aud not mere labnursrs, and’ 
the Small Cause Oourt Judze, holding that 
they are labourers, has passed a deoree 
against them. This the: Small Cause Coort: 
Judge has got jurisdiction to do. Suppose 
a Suit is instituted in a Court of Small 
Causes on the basis of a money bond. 
The defendant says that the bond is a 
mortgage bond, and, therefore, the Court of. 
Small Causes cannot decide the defend. 
ant’s liability. In such a case the Small. 
Cause Court вап decide that the bond on 
which the suit is based is a simple money 
bond and not a mortgage bond. So when 
the defendant says that he is a tenant 
and not a -hired labourer, the Small Cause 
Court Judge has jurisdiction to deside 
whether or not the defendant is а labourer 
and to pass a decrees against him. As re.. 
gards tha status of Bargadars, reference 
may be made to “The Cases on Small Cause 
Court Reference,” page 113. The trend of 
modern decisions is that they are not 
tenants. Refers to Kade Mandal v. Ahadalé 
Molla (6), The Secretary of State for India 
in Oouncil v. Gobinda Prasad Barik (7). 
In this case there was no transfer of 
interest in land to the defendants, and, 
therefore, the defendants cannot olaim the 
rights of a tenant under the Bengal Ten- 
ancy Act. Refers to Secretary of State for 
India v. Karuna Ката Chowdhury (8). As 
the learned Small Cause Court Judge has 
found that the defendants are not tenants, 


(3) 80 Ind. Cas. 412; 21 С. L. J. 590; 19 C, W.N. 
825. 

(4) 46 Ind. Cas. 455; 27 О, L. J. 569; 45 0. 769. 

(5) 32 Ind. Cas 695; 20 О, W N. xxxii (32). 

(6) 6 Ind. Cas. 594; 14 0. W. N. 629. 

(7) 89 Ind. Cas. 934; 210, үү, N. 505. 

(8) 85 О. 8285 p. 99; 11 0, W. N. ieu C. L, 1 
342. 
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but mere labsurera, the suit has been 
rightly decided by the Court below. 
JUDGMENT. —The petitioners in these 


Rules were defendants in certain suits in- 
stituted by the opposite parties for recovery 
of certain sums of money under agreements 
executed by the patitioners in their favour. 
The main defence to the suits was, frst, 
that the Small Cause Court had no jurisdio: 
tion to try thesuits, and, secondly, that the 
order of the Revenue Officer in certain 
commutation proeesdings was binding on 
the plaintiffs in suits in the Small Cause 
Court. These objections were overruled 
by the Small Cause Court. The petitioners 
thereupon obtained these Rules. 

The frst question for consideration 18, 
whether the Small Oause Court had jurisdic- 
tion to try the suits. 


The suits, as we have already said, were- 


based upon certain agreements. The agree- 
ments in these cases are all similar in 
their nature, and we refer to one of 
them. The kabuliyat is described as one 
for agricultural labour for cultivating in 
partnership the khas khamar land 
(khas khamar jamir bhage chas abad kara, 
hrisht majuri girir kabuliyat patra midang). 
The land is described as having been kept 
separate for a very long time on account of 
subsistence (jibika) of the Maliks. 

. The kabuliyat then goes on to say: “I 
having prayed for cultivating the same 
in partnership (bhage) you have granted 
my prayer....l shall always grow paddy 
on the land. Every year before growing 
crops, I shall ask you what kind of 
paddy shall have to be grown on which 
land, and shall grow paddy according to 
your desire. I shall not be able to grow 
any paddy cr crops according to my own 
wil. When in due course the paddy would 
be ripe, I shall ont it and take it to 
your house for threshing.” After stating 
that the executant would deliver a certain 
quantity of paddy to the owner, he says: 
“I shall get the remaining paddy and hay 
as remuneration for my cultivation, seeds, 
looking after and labour, instead of money 
in cash." 

The terms of the dooument show that 
it was not а settlement of the land with 
a tenant. The expression agrisultural 
labour could not have been used in con- 
nection with a rayati settlement, The fact 
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that the owner of the Jand would have 
the choice of a particular kind of paddy 
to be grown on the land oalearly shows 
that the executant of the agreement had 
no interest in, or control over the land, 
and lastly, the clear stipulation that he 
would get the remaining paddy as his re- 
muneration instead of money in cash shows 
the real nature of the instrument. 

We are clearly of opinion that the oon- 
tract was not one of letting out land by 
a landlord to a tenant and that the suit 
based upon such a document is triable 
by the Small Cause Court. 

The next question for consideration is 
whether the order of the Revenue Officer 
in the commutation proceedings is binding 
upon the Small Cause Court. 

It appears that in the course of settle- 
ment proceedings these defendants were 
recorded as settled razyats of the village 
and that the Revenue Officer in the вош: 
mutation proceedings, proceeding upon the' 
said Record of Rights, made an order for 
commutation of rent. Under section 40 
of the Bengal Tenansy Act, commutation 
of rent can only take place in the case 
of an oseupanoy raiyat. Неге, the Revenue 
Officer proceeded upon the settlement re- 
curd which described the defendants as 
oscupanoy  razyaís and no doubt if they 
were occupancy ratyats, the order of the 
Revenue Offiser commuting the rent would’ 
be binding. 

We have, however, found that the de- 
fendants, far from being occupancy razyats, 
are not tenants at all. That is also the 
finding of the Small Cause Court Judge. 
That being so, the order of the Hevenue 
Offieer in the commutation proceeding can- 
not be binding upon the Small Cause Court. 

As was pointed out by Mookerjee, J., in 
Kali Krishna Biswas v. Ram Ohandra 
Baidya (2), when the essential foundation 
for the exercise of jurisdiction under 
section 40 of the Bengal ‘Tenancy Aot, 
namely, that the tenant whose rent was 
sought to be commuted was an occupancy 
raiyat, is proved to be non-existent, the 
order made by the Revenue Court for 
commutation is without jurisdiction and 
is not conclusive between the parties in 
the Civil Court. This case was followed 
in the ease of Durga Mohan Gangopadhya 
v. Sukumar Das (8). 
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It is eontended on behalf of the peti. 
iionera that the Ravoniae Ofiser prooseded 
upon the settlement resord, that an entry, 
in the Record of Rights raises а presump- 
tion under saction 103 (5) of the Bangal 
Tenancy Act as to its correctness, and 
that although it may be open to an 
ordinary Oivil Oourt to go into the ques. 
tion as to its correctness, a Small Cause 
Court has got no such powera. 

The petitioner, no doubt, had the entry 
in the Record of Rights in his favour and 
he accordingly started with a presump- 
tion in his favour, but it was not necessary 
to have that entry set aside or to direct- 
ly deside the question of status. It was 
open to tha plaintiff to show the in- 
sorrastness of the entry and thereby re. 
but the presumption raised by it, because 
the presumption afforded by the entry 
under section 103 is’a rebuttable one, That 
being so, the Small Cause Court was quite 
competent to go into the question. 

It is true that the learned Small Cause 
Court Judge does not expressly refer to 
the presumption arising from the entry 
in the Record of Rights in his judgment. 
But the fact that there was such an 
entry was present to the mind of the 
learned Judge as he referred to the order 
in the commutation prooseding which 
mentions the entry. Were it not that the 
agreement on which the suit is based 
was so olear, it might have been necessary 
to remand the oase to the lower Court. 
The document, however, slearly shows that 
no tenancy of any kind was created under 
it. That being so, we think it un- 
necessary to remand the case, seeing that 
the order of the Revenue Officer in the 
commutation proceeding was based on the 
mere fact that the document was dəs- 
cribed asa kabuliyat and not as an agres- 
ment. 

The Rules are accordingly discharged 
with costs Rs. 35 (Rupees thirty-five) to 
be equally divided among the seven cases, 


Rules discharged, 
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PUNJAB CHIEF COURT. 
Ssgcoxp Civir Aeezan No. 2918 оғ 1913. 
March 1, 1919. 

Present: —Mr. Justisa Broadway. 
PRABHU DIAL AND ANOTHSR— 
PLAINTIFF3—-ÀPPELLANTS 
versue 


SHADI RAM AND ANOTHER —D&FESDANT3 — 


RESPONDENTS. 

Pre-emption—Sale or exchange—Oonstruction of 
document—Question af fact—Second appeal, whether 
competent. 

S.and R. entered into a transaction whereby S. 
transferred a house belonging to him to R. Plaintiffs 
sued to obtain possession by pre-emption of the house 
transferred by S. to R. It appeared that two deeds 
of sale were drawn up on the same day, that 
executed by S. reciting tho fact that he was selling 
his house to R. for Rs. 500, of which Rs. 209 were 
paid іп cash and Ra. 300 were to be given credit for on 
account of the sale by R to S. of his house for 
that sum. It was contended that the transaction 
was an exchanga and, therefore, not subject to 
pre-emption: 

Held, (1) that it was for tha Courts to decide, 
not only on the document itself, but on all the 
materials on the record whether the transaction 
was а sale or an exchange; [ p. 299, col. 2.] 

(2) that this was a question of fact and, therefore, 
a second appeal was not competent; [р. 289, col. 2,] 

(3) that the transaction, when looked at in its 
entirety, was in fact an exchange and nota sale 
and the plaintiff's suit could not, therefore, succeed, 
[p. 289, col. 2.] 

Nathu Mal v. Har Dial, 97 P. R. 1900, followed. 

Balkishen Das v. Ram Narain Sahu, 1 ©. W. N. 578; 
30 C. 788 (Р, С ): 301. A. 139; 6 Bom. І. R. 461; 8 Sar. 
P. C. J. 489, Ariyaputhira Padayachi v. Muthu Kuma- 
rasami Padayachi, 15 Ind, Oas. 343; 28 M. L. J. 339; 
37 M. 423; 12. M. L. T. 425; (1912) M. W. М. 864, dis- 
tinguished. 

Second appeal from ths decree of tha 
District Judge, Hissar, dated the 24th August 
1918, affirming that of the Subordinate Judge, 
Ist Class, Hissar, dated the 3lst August 1917, 
dismissing the suit. 

Messrs. Dalip Singh and N. O. Pandit, for 
the Appellants. 

Dr. G. О. Narang, for the Rospoudents. 


JUDGMENT.—The fasts of the саза out 

of which this appeal has arisen are Lhese:— 
. On the 8th October 1915 Shadi Ram and 
Ram Chandra entered intoa transaction where- 
by Sbadi Ram transferred a house belong. 
ing to him to Ram Chandra and Ram 
Chandra conveyed a house belonging to him 
to Shadi Ram. 

This suit is concerned with the transfer 
to Ram Chandra by Shadi Ram and the 
plaintiffs-appellants sought to obtain pos- 
session of the said house by pre-emption 
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on payment of Rs, 200, Ram Chandra воп. 
tested the claim on various grounds, the 
one now under consideration being that 
the transaction was an exchange and not 
a ssle and, therefore, no suit for pre-emption 
was competent. The trial Court allowed this 
plea and dismissed the suit. The plaintiff. 
appellants thereupon preferred an appeal to 
the District Judge who, however, in an 
exceedingly short and incomplete judgment 
upheld the decision of the trial Court. 

The plaintiffu.appellants have now ргө. 
ferred this second appeal and оп their 
behalf I have heard Mr, Dalip Singh 
while Dr. Gokal Chand Narang has ad- 
dressed me on behalf of Ram Chandra. 
Mr. Dalip Singh contended that inasmush 
аз the transfer was effected by means of 
a deed of sale, the transaction must be 
regarded asa sale, and, therefore, open to 
pre-emption. He urged that when a docu- 
ment, evidencing a transaction, was, on 
the faca of it, a isale, the vendee could 
not set up a defence that the transaction 
was not a sale butan exchange. Не sited 
Balkishen Das v. Ram Narain Sahn (1) as 
an authority for his contention. With that 
decision 1 am, needless to say, in com- 
plete accord, but I do rot think it an 
authority for the proposition enunciated by 
the learned Counsel. That was a вазе 
relating to a partition and the facts were 
entirely different from those in the case 
now under consideration, 

What took place was this. Shadi Ram 
owned a house that Ram Chandra wanted 
and Ram Chandra had a house that Shadi 
Ram wished to obtain. Two deeds of sale 
were drawn up on the same day, that 
executed by Shadi Ram reciting the fact 
that he was selling his house to Ram 
Chandra for Rs. 500 of which Rs. 7900 
were paid in cash and Rs. 300 were to ba 
given credit for on account of the sale by 
him (Shadi Ram) to Ram Chandra of his 
house for that sum. 

Ram Chandra’s deed of sale was not 
brought on to the record but it was pro: 
duced before me by Mr. Narang. In this 
the fact of the sale is recited and it ig 
specifically stated that the sum of Rs. 3.0 
had been received by being oredited in the 
other sale-deed, 

Q) 7 C. W. N. 678; 80 C. 733 (P. C.); 301, А, 139; 5 
Bom, L, R. 481; 8 Sar. P, C, J, 499, . 
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Mr. Dalip Singh contended that asa 
definite prios had bsen fixed and mentioned 
in the sale-deed exesuted by Shadi Ram, the 
fransastion must be regarded аз а sale. Ha 
draw my attention to Arzyaputhira Padayachi v. 
Muthukumarasams | Padayachi (2), wherein 

- thera is а discussion as to the meaning of the 
word price. Here again І have no quarrel with 
this authority, bat [ am unable to see 
that it assists in & dasisioa of the point 
before mə, 

Аз bald in Gul Mutammid v. Lota Rim 
(3), each case of this nature must ba 
decide? on the  pesuliar circamstances 
attending it, and it sesms to me that ib 
із for tha Courts tə deside, not only on the 
docamen$ itself, bat on all the materials 
on the record whether а certain transaction 
wasa sole or ап exchange, 

Nathu Ma! v. Har Dial (4) is в case prac- 
tically on all foura with tho present one. 
Two deeds of sale had been drawn up 
and it was held that inspite of this fast 
the transaction had been proved to hava 
baen an exchange and not a sale. Mr. 
Dalip Singh contended thit this decision 
жаз bad law bat Iam unable to conaur. 
Similarly I am unable to agree that it is 
really distinguishable. ; 

In my opinion, the transaction must b 
-looked at in its entirety. When two persona 
desire бо exchange two houses which are 
.of different values, 15 8eems- to me that tha 
value of eash house must nessssarily -ba 
fixed so аз to assertain what amount of 
money must ba paid in order to equalise 
matters, -and that is what appears to have 
baen done in the present instance. I аргёа 
with the Courts below in thinking that 
the present transaction was in fast an 
exchange and not a sale. I also think 
that the appeal must fail on another ground 
taken by Ме. Gokal Chand, viz., that the 
decision is one of fact and not open te 
examination in second appeal. It was con- 
tended by Mr. Dalip Singh that inasmuch 
аз the construction of a document was 
involvad the question was one of law. 
This, howevar, appeir3 to me бо з errone- 
опз, So far as tha dosumant із concerned, 


(2) 15 Ind. Cas. 313; 28 M. L. J. 33); 37 M. 423; 12 
M. L. T. 425; (1912) M. W. N 854. 

(3) 81 Ind. Cas. 221; 82 Р. R. 1915; 172 P. W. В, 
1918. ; 

(4) 97 P. R. 1900, ` 


:*290 
SHEIKH KASEM V, KASIMUDDIN, 


there is no question of construction at 
all—it is clearly and admittedly only a 
sale-deed. The nature of the transaction, 
however, has to be decided on a consideration 
not only of the document but of the attendant 
circumstances and this decision is one of 
. fact, vide Ahmad Khan v. Alam Khan (5). 
I accordingly dismiss this appeal with costs. 


Appeal dismissed. 


(6) 37 Ind. Cas. 297; 120 P. L, В. 1916; 115 P.W. 
‚В. 1016. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 1014 
í or 1917, 
February 3, 1919. 
Present :— Justice Sir Ernest Fletcher, Кт. 
_ Sheikh KASEM AND OTHERS— PLAINTIFFS— 
APvBLLANTS 
versus 
KASIMUDDIN anp orkegs — DEFENDANTS— 
RESPONDENTS. 
Pleadings—Appeal—Appellate Court setting up new 
case for defenduni—Plaintif, position of. 
Plaintiff brought a suit for recovery of possession 
„ of certain land on the ground thatthe defendants 
“ wera under-ratyats and that a notice under section 49 
' of the Bengal Tenancy Act had been served upon 
- them to quit the land. The first Court decreed 
the suit, but the Court of Appeal dismissed 
jit on the ground that although the defendants 
` were under-raiyats they had acquired the right of 
` occupancy by special custom: 
Held, that although the defendants had not 

‚ Bet out the definite case on which the Appellate 
Court decided in their favour, yet as the plaintiffs 
had the Record of Rights before them at the time 
- of institution of the suit and an entry in the 
record showed that the defendants had an under- 
raiyati interest with a right of occupancy, the 
plaintiffs could not have been taken by surprise 
'sothat their suit was rightly dismissed inasmuch, 
as they had not displaced the presumption arising 
from the entry in the Record of Rights. 


Appeal against the desree of the Sub. 
_ordinate Judge, lst Court, Faridpore, dated 
the 12th February 1917, reversing that of 
the Officiating Munsif, 2nd Court at Bhunga, 
dated the 26th August 1915. 
FACTS appear from the judgment, 
Moulvi A. K. Fazlul Hug (with him Babu 
- Jitendra Noth‘ Das Gupta), for the Appel. 
Janis,— This appeal is on behalf of the 
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plaintiffs and it arises out of a suit for 
ejestment of the defendants who, according 
to the plaintiffs’ case, are under raiyais. 
The Court of first instance decreed the 
suit, finding that the defendants were 
under-razyats and that they were liable to 
ejectment on the expiry of the term of the 
notice served on them under section 49 
of tke Bengal Tenancy Act. On appeal by 
the defendants the Court of Appeal below 
has dismissed the suit on the ground that 
though the defendants are under.razyaís, 
they have acquired a right of oooupancy 
in the lands in suit and are, therefore, 
not liable to ejectment. This is a new 
point on which the lower Appellate Court 
should not have decreed the appeal revers: 
ing the decision of the first Court, as the 
plaintiffs were rot prepared to meet the 
new case made for the frst time in appeal. 
An under-razyat can acquire rights of 
occupancy by proof of special custom, but 
no suit custom has been proved in this case. 

Babu Surendra Ohandra Guha, for the Res- 
pondents.—-The entry in the resord-of 
right shows that the defendants have gct 
a right of occupancy in the lands in suit 
and as that entry has not been displaced, 
the suit has been rightly dismissed by the 
Court of Appeal below. Refers to Gopal 
Mandal v. Tapai Sankhari (1).\ 

Moulvi A. K..Fazlul Huq briefly replied, 

JUDGMENT.—This appeal is preferred 
by the plaintiffs against a decision of tle 
learred Subordinate Judge of Faridpur, 
dated tte 19: February 1917, reversing a 
decision of the learned Munsif of Bhanga, 
dated the £6th August 1915, The suit 
was b.ought by the plaintiffs for recovery 
of pcssession of certain land cn the ground 
that tbe defendants were under razyats, 
and they were served with a notice to 
quit under the terms of section 49 of the 
Bengal Tenancy Act. The defendants set 
out a саве that they were ratyats and had 
a right of occupancy. The lower Appellate 
Court has found that the defendants were 
under. razyats but that they had a right of 
occupancy in the land. 

It is stated thatthe plaintiffs were taken 
by surprise and that, therefore, the case 
ought to go bask to the first Oourt to ba 
re-tried, I do not think that the plaintiffs 


(1) 45 Ind. Cas, э» 220. s N. 618; 230. L.J. 
84; 46 O. 43, 
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could bs taken by surprise. They had 
the Бәвога of Rights before them at the 
time of institution of the suit and an 
entry in the record shows that the defend. 
ants had an under-ratyati interest with a 
right of oseupaney. The presumption as 
to the correctness of that document relates 
to this land and unless the plaintiffs establish- 
el that the record was wrong, the Court 
might dismiss the suit on the ground that 
the plaintiffs had not displaced the presump- 
tion contained in the’ Record of Rights. 
Therefore, the plaintiffs must have known 
аб the very outset that they were bound to 
displace the entry in the Record of Rights. 
They have not done so, acd, therefore, the 
suit was rightly dismissed. И А 

The present appeal fails and must be 
dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Secon Civit, Appeat No. 368 or 1918. 
January 21, 1919, 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 

VANTY ANKANDI THAZHA 
KUNIPARAMBIL PARKUM PONMANI 
.CHINTAGATH KOYYOMMA 
AND OTHERS—Derenpants Nos. 1 
TO 3—-APPELLANTS 
VETEUS 
THAYITHOTTATHIL KUTTIAMMOO 
AND ANOTBER— PLAINTIFES Nos, 1 anp 2 


— BESPONDENTS. 

Easements Act (V of 1882), ss. 6, 7, 8, 15, 16— Ease- 
ment, prescriptive acquisition of, against tenant for 
limited period—Tenancy not determined ай expiry 
of period—Tenant holding over—Non-resistance by 
owner within 8 years of determination of tenancy, effect 
of— Impose' in ss. 8, 11, meaning of —'Owner!, in з, 7, 
meaning of. 

Under section 16 of the Easements Act the time 
during which the servient premises have been in 
occupation of a tenant or lessee for any term of 
years is to be deducted in computing the period 
of enjoyment of the easement claimed, only if 
that claim is resisted within three yeara next after 
the termination of the term by the owner of the 
land. The fact that the owner did not determine 
the tenancy and allowed the tenant to hold over 
does not affect the question and the prescriptive 
right aoquired by the dominant owner by enjoy. 


INDIAN GAS#S, 991 


ment for 20 years becomes absolute within the 
meaning of section 15. [p. 293, col 2,] 

Per Abdur Rahim, J.—Under the Easements Act 
& prescriptive right to light and air cannot be ac. 
quired by way of an easement for alimited period, 
such as during the occupation of the servient heritage 
by a lessee. р. 292, cols, 162 ] 

The word ‘impose’ in the sections in Chapter ТЇ 
of the Easements Act means the creation of an 
easement by a voluntary act of the owner or lessee 
or of any other person having power to transfer 
an interest in the servient tenement. [p. 292, col. 2.] 

Per Phillips, J.—The word 'owner'in section 7 of 
the Easements Act cannot be interpreted as meaning 
necessarily absolute owner. The whole scheme 
of the Act seems to imply that easementa 
can be acquired even against limited owners, аз 
lessees or persons having a derivative interest in 
the property. [p. 295, col 2.] 

The word ‘impose’ in sections 8 and 11 of the 
Easements Act does not necessarily mean imposi- 
tion by some act such as a grant, but includes 
imposition by omission to take steps to prevent 
acquisition by prescription. [p. 295, col. 1.] 


Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit Nn. 2 of 1917 
(Appeal Suit No. 513 of 1915, District 
Court, North Malabar), preferred against 
the decree of the Court of the Principal Dis. 
triot Munsif, Tellisherry, in Original Suit 
No. 779 of 1918. 


FACTS appear from the judgment, 

Messrs. К. P. M. Menon and B. Pocker, 
for the Appellants—The plaintiffs could 
not bs deemed to have acquired a 
prescriptive right to light and air during 
the pariod when the lassee was in posses- 
sion. Under the English Law, which has 
b3en reproduced in the Indian Basements 
Ast, such a right caunot be asquired for 
а limited period against a tenant or 
lassee. Sea Wheaton v. Maple (1). 


Tao grant to tho Tavazhi, which let 
the land to dafendants, was for maintenance 
and the Tuvazhi must be deemed ta have 
held the servient premises for life within 
the meaning of section 16 of the Ease- 
ments Ast, 


Again there was no determination of 
the Kanom demise by the owner, The 
Kanomdars held over after the expiry 
of the Kanom and a fresh Kanom lease 
was granted to them long afterwards, 
Reation 16, Easements Act, does not apply. 


(1) (1893) 3 Ch. 48; 69 L. T, 208; 62 L. J, Oh, 962 
41 W. В. 077; 2 R, 549, 
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Mr. C. Kunhiraman, for the Respond- 


ents,—The English Law is not applicable 
. to India. Sections 8, 11 and 37 of the 
‘Easements Act imply the  presoriptive 
acquisition of an easement against other 
than absolute owners. Section 7 must be 
read with section 8, which contemplates 
a lesser interest than absolute ownership. 


Under section 16, the owner must re- 
sist the easement within ‘bree years of 
the termination of the lease. The fact 
that he may choose not to determine the 
tenanoy until sometime ‘afterwards, will not 
‘gurtail the rights of the dominant owner. 


JUDGMENT. 


Авров Rayim, J.—The plaintiffs in this 
-suit claimed an easement of light and air 
acquired hy prescription over the premises 
in occupation of the defendants. The 
dominant tenement is a warehouse and 
the lower Appellate Court has found that 
with: respest to the windows ll to 15 in 
the plan, Exhibit B, the plaintiffs who are 
in the occupation of the warehouse had 
been in unobstructed enjoyment of light 
and air since the year 1877 until the 
defendants threatened to obstruct the acse3s 
of such light and air by building a two- 
-storeyed warehouse on their land shortly 
before the institution of this suit in 1913. 
From 1877 to 1887: the land was in the 
possession of a Tavazhi to whom the 
Orkatteri Tarwad had made a graut of it 
for maintenance. In 1887 the defendants 
obtained the land from the Tavazhi on a 
Kanom of 12 years On its expiry in 1899 
they continued in possession without any 
lease until 1905, when they ‘obtained a 
fresh Kanom for another term of 12 years. 
Neither the Tavazhi, the lessor of the 
defendants, nor the superior proprietor, the 
Tarwad, has taken any steps to resist 
the plaintiffs’ claim and the question is 
whether the defendants’ possessionsince 1887 
аз tenants of the servient heritage is a bar to 
the maturing of the plaintiffs’ prescriptive 
rights. 


On the question whether a prescriptive 
right to’ access of light and air can be 
acquired in the nature of an easement for 
a limited period, for instance, during the 
gtime the servient.tenement is in the ocou- 
pation of a lessee for years, I am of 
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opinion that it cannot. Section 15 of the 
Easements Act, V of 1882, lays down 
that “where the access and use of light 
or air to and for any building have been peace: 
ably enjoyed therewith, as an easement, 
without interruption, and for 20 years... 
such acogss and use 


any land upon, over or from which any 
easement has been enjoyed...............has 
been held under ог by virtue of any 
interest for life or any term of years 
exceeding three yeara from the granting 
thereof, the time of the enjoyment of such 
easement daring the continuance of such 


- interest or term shall be excluded in the 


computation of the said last mentioned 
period of twenty years, in case the claim 
is, within three years next after the deter- 
mination of such interest or term, resisted 
by the person entitled, on such determina- 
tion, to the said land.” These sections 
imply that by reason of a preacriptive 
easement the rights of the owner of the 
servient tenement are modified or restricted 
to that extent and not merely those of 
the lessee for the term of his lease. 
No doubt an easement may be permanent 
or for а limited period, as stated in section 
6. But the question is whether an 
easement for a limited period can be 
acquired by prescription. In Chapter 11 
the imposition, acquisition and transfer of 
aneasement are dealt with, Wherever an - 
easement is spoken of as ‘imposed’, the 
phrase is used to mean the creation of an 
easement by a voluntary act of the owner or 
lessee or of avy other person having power to 
transfer an interest in the servient tenement, 


. This will be apparent from sections 8, 9, 10, 


11, 20, 28, 37, 40 and the illustrations 
appended thereto, especially those to seo- 
tion 9. They show that the imposition of 
an easement as contemplated is to ‘be by 
such an aot аз a grant or a bequest 
of the owner -or occupier of the servient 
heritage. That а lessee can create or impose 
an easement by a grant for the pericd 
of his term cannot be doubted. (See ` 
section 11.) In contradiction to such 
‘imposition’ of an easement by the owner 
or lessea .of servient tenement, the Legisla- 
ture speaks of acquisition of an easement 
by the owner of the dominant ` heritage 
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by preseription or custom, 'inseotions 15, 
16, 17, 18 and elsewhere. There.are no 
8Xpress words in the Aob providing for the 
acquisition of an easement for a limited 
time by Prescription by the owner or 
occupier of the dominant heritage, though 
the-Act in various places deals with the 
imposition of an easement by the owner 
or lessee of the servient' tenement. And in 
my opinion without the intention of the 
Legislature being in this connection expressed 
In so many words or capable of being 
inferred from any plain indications in the 
Act, we should not be justified in recognis- 
ing. a prescriptive right to light. and air 
by. way of easement for & limited period, 
such as during the Occupation of the 
servient heritage by alessee, when it is 
clear that no such right has ever been 
resognised by the English Lia w. 

The English Law on the subjeot is elearly 
stated in Wheaton v. Maple (1) by 
Lindley, L. J. in the Court of Appeal: 

he whole . theory of preseription at 
Common Law ig against presuming aby 
grant or covenant not to interrupt, by or 
with any one except an owner in fee, A 


right claimed by prescription must be 
claimed as appendant or appurtenant to 
land, and not as annexed to it for a 


term of years” (page 63), and further on 
after qnoting the words of the English 
Presoription Act, 9and 3 William IV, C. 71, 
' the expression ‘absolute and indefeasible’ 
a3 applied to easements of all kinds......... 
with were easements &ppendant or appurte- 
nant to land, and whioh, when acquired, 
imposed a burden for ever on the servient 
tenement. This view of the Statute was 
clearly expressed soon after it was passed 
in Bright v. Walker (2), and although 
Some passages in Baron Parke'g judgment 
in that case have been criticised, and even 
dissented from, the broad view which 
underlies the judgment has never been 
disapproved. That view, as [ understand 
it, is: that the Aot has not created a olass 
of easements which oonld not be gained 
by prescription at Common Law, or, in 
other words, has not created an easement 
for a limited time only, or available ouly 
against particular owners or occupiers of 


(2) (1834) 40 R R. 536; 1 Cr. M. & В, 211; 4 Tyr, 
602; 8 L. J. Ex. 259; 149 E, R. 1057. 
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ihe servient tenement. Such easements 
сап only be created since the Act as 
before the Act—viz., by grant or by an 
agreement enforceable in equity, whioh for 
most purposes is as efficacious asa deed 
under seal, .Such a grant or agreement 
must, moreover, be proved as a fast and 
not be purely fictitious.” It will appear 
from Gale on Easements, 9th Edition (pages 
210, 211, etc.), that this exposition of the 
law has been ascepted without question or 
doubt in Eagland. If the Indian Legisla- 
ture, which must be presumed to have 
been familiar with the English Law on the 
subject, intended to alter it on this point, it 
would have plainly expressad or indicated 
such intention. 

Bat the plaintiffs have, in my opinion, 
nevertheless acquired an absolute title to 
light and air by prescription as claimed 


.by them by reason of the fact that their 


claim was not resisted by the owner of the 
premises within three years of the termina- 
tion of the period of the defendants’ lease 
ia 1899, The clear effect of section 16 is 
that the time during which the servient 
premises have been in oscupation for any 
term of years isto bs deducted in comput. 
ing the period of enjoyment of the ease- 
ment claimed, only if that claim is resisted 
within 3 years next after the termination 
of the term by the owner of the land. 
The owner did not resist the plaintiffs’ 
claim for 3 years and more after 1699 
and it follows that the plaintiffs! right 
acquired by enjoyment for 20 years besame 
absolute within the meaning of section 15 
of the Easements Aet, The fact that ihe 
defendants continued in possession as 
tenants by holding over after the expiry 


of the lease for years cannot make any 
difference. 
It was also argued on behalf of the 


appellants that the Tavazhi, whose tenants 
the defendants were, held the servient 
premises for life within the meaning of 
section 16. I have no’ ‘doubt that the 
grant for maintenance of the Tavazhi can 
never be called an interest for life as 
contemplated by the Act, unless it вап be 
shown that it was intended for certain 
definite lives. We have no document to 
show what the terms of the grant were, 
supposing there wasa grant, and as the 
Subcrdinate Judge finds, the arrangement,. 
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such as if was, was capable of being revoked 
atany time by the Tarwad to whom the 
property belonged. The appeal, therefore, 
fails on all the point: argued before us and 
must be dismissed with costs. 

Patties, J.— This suit is brought by the 
plaintiffa for an injunction restraining the 
defendants from obstructing the access of 
light and air to the plaintiffs’ warehouse. 
The warehouse was built in 1877 and the 
land now in the possession of the defend- 
ants was in the possession of its owner 
from 1877 to 1887. In 1857 the land 
was demised on Kanom for 12 years and 
was held over until 1905, when there was 
a fresh renewal for 12 years. The defend- 
ants’ land belongs to the Orkatteri Tarwad 
and was allotted toa Tavazhi for main- 
terance. The Kanom demises were granted by 
the Tavazhi. 
` Two questions arise for consideration in 
this appeal: (1) Whether an easement right 
can beacquired by prescription against a 
tenant for the term of his tenancy, and (2) 
Whether by virtue of section 16 of the 
Basements Act the owner of the land is 
prevented from disputing the easement 
claimed, because: he did not resist the 
easement within 3 years of the determina- 
tion of the tenancy from 1887 to 1899. 

So far as the second question is concern- 
ed, it appears that the plaintiffs enjoyed 
this easement right from 1877 until the 
date of suit in 1918, which is а great 
deal longer than the statutory period of 
90 years prescribed for the aequisition of 
an easement by prescription. For part of 
this period, namely, from 1837 to 1299, the 
land was in the possession of the defendants 
and tkeir predecessors as tenants under 
the Kanom granted to them for 12 years. 
This Kanom expired in 1899 aud it would, 
therefore, appear that unless the owner 
intervened within 3 years from 1899 the 
easement would become abeolute. 

16 is contended for the defendants that 
the term had not been determined by the 
landlord, and, therefore, section 16 would 
not apply. Section 16 is, however, clear, It 
says: "When any land *. * * has 
been held * * - *for* *any term 
of years exceeding three years from the grant- 
ing thereof, the time of the enjoyment of such 
easement during the continuance of such 
# * * term shall be excluded in the 
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ecmputatiun of the said last mentioned 
period of twenty years, in case the claim 18, 
within three years next after the deter- 
mination of such * * term, resisted 
by the person entitled, on sguch determina- 
tion,to the said land.” The contention is 
that the determination of suoh term means 
the determination of the tenaut’s right, and 
it is argued tbat inasmuch as the tenants 
were allowed to hold over for 6 years and 
were then confirmed in their right by 4 
renewal deed, there has been no determina- 
tion of their right. The language of the 
section is, however, clear. 1п the words 
determination of such term,” ‘such term’ 
means ‘any term of years exceeding геев 
years from the granting thereof) In this 
саве а term of 12 years was granted and 
when that term expired it must be held to 
be a determination of such term. The 
landlord did not take advantage of his 
right to intervene within 3 years of that 
date, and, therefore, the period of tenancy. 
ig not excluded in the computation of the 
period of 20 years. 

A further argument is put forward, 
namely, that the Kanom was not granted 
by the owner but by the Tavazhi, which 
itself had only a life-interest in the land. 
No evidence has been adduced as to the 
exact terms on which the Tavazhi was in 
possession of the land but the Kancm deed, 
Exhibit III, merely recites that the land 
has been set aparttowards the expenses of 
the Orkatteri house. Even if there had: 
been a grant to the Tavazhi it would not 
be a grant of a life-interest, for thera is 
no one life during which such interest, 
could subs‘st and the interest would 'eonti- 
nue во long as the Tavazhi existed. It is 
not, however, proved that there was any 
grant to the Tavazhi, and I think it must 
be held that the Tavazhi was allowed to 
enjoy this land under the Tarwad and 
that its possession was nothing more than 
the possession of tbe Tarwad. In that view, 
the landlord was really the Tarwad acting 
through its agent the Xarnavan of the 
Tavazhi, and sec ion 16 would be applicable, 
In this case 1 think that the plaintiffs 
have made their right absolute by more 
than 20 years’ enjoyment and are eutitled 
to а decree. 

The first question isone of greater diffi- 
oulty, the ocntention fcr the appellants bee" 
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ing that no easement right can be acquired 
by prescription against A tenant and this 
appears to be the principle resognized by 
the Common Law of England: vide Wheaton v. 
Maple (1) and Kilgour v. Gaddes (3). In an 
earlier case apparently a contrary view 
was suggested ( Daniel v. Anderson (4)], and 
in two Irish cases this contrary view was 
adopted. [Beggan v, M’Donald (5) and 
Fahey v. Dwyer (6).] The question is whe- 
ther the Common Law principle has been 
embodied inthe Indian Statute, the Hase- 
ments Act, It is not disputed that a 
tenant could grant an easement for the 
period of hig tenancy even under English 
Law. But the possibility of its acquisition 
by prescription is not recognized on the 
theory that there can be no presumed 
grant except from the owner. In the Ease- 
ments Act, we find in section G that an 
easement may be for a term of years or 
for other limited period. In section 4 it 
is defined as aright which the owner or 
occupier of certain land possesses as such. 
Again in section 8 “an easement may bə 
imposed by any one in the circumstances, 
and to the extent, in and to which he 
may transfer his interest in the heritage 
on which the liability is to be imposed." 
Again in section 11; "No lessee or other 
person having a derivative interest may 
impose on the property held by him as 
such an easement to take effect after the 
expiration of hia own interest, or in de. 
rogation of the right of the lessor or the 
superior proprietor.” I do not think the 
word ‘impose’ in these sections must ne- 
cessarily mean impose by some ast, such 
as а grant but it will include “impose by 
omission to take steps to prevent acquisi- 
tion. by prescription.” Similarly in Bx. 
planation I to section 15; “Nothing is 
an enjoyment within the meaning of this 
section when it has been had in pursuance 
of an agreement with the owner or occu- 
pier of the property over whioh the right 
is olaimed, and 16 ig apparent from the 
agreement that such right has not heen 
granted as an easement, or, if granted as 


(8) (1904) 1 K. B.457; 73 L.J. K., B, 238; 52 W, 
В. 438; 90 L. Т. 604; 2C T. L. R. 240, 

(4) (1862) 81 L. J. Ch. 6108 Jur. (м. в.) 328; 7 D, 
T. 183; 10 W. Б 366; 136 R. R, 422, 

(5) (1878) 2 L. R. Ir. 560, 

-(6) (1879) 4 L. R. Ir, 271, 
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an easement, that it has been granted for 
a limited period, or subject ёо а condition 
on the fulfilment of which it is to cease,” 
Section 37 says: “When, from a cause which 
preceded the imposition of an easement, 
the person by whom it was imposed ceases 
to have any right in the servient herit- 
age, the easement is extinguished.” All 
these provisions seem to imply the possi. 
bility of am easement being acquired against 
a lessee or other -person having a deriva- 
tive interest in the property, and the only 
section which throws some doubt is section 7 
which says, ‘easements are restrictions of one 
or other of the following rights (namely):— 
(a) The exclusive right of every owner 
of immoveable property * * * to en. 
joy and dispose of the same * * 

* * (b) The right of every owner of 
immoveable property * * * to enjoy 
without disturbance by another the natural 
advantages arising from its situation.” This 
seotion seems to imply that easements can only 
be acquired against an owner of property. [t 
does not say that the owner must be the abso- 
lute owner, and the following section (section 
8)' is inconsistent with such interpreta- 
tion of the word, for it says that an ease. 
ment can be imposed to the extent to which 
any one may transfer his interest in the 
heritage, which obviously sontemplates the 
existence of a lesser interest than absolute 
ownership. I think, therefore, that the word 
‘owner’ in section 7 cannot be interpreted ag 
meaning necessarily absolute owner. The 
whole scheme of the Act seems to imply that. 
easements can be acquired even against 
limited owners. The Act undoubtedly goss 
further than the English Law on the sub- 
ject of prescription, for section 8 of the 
English Act (2 and 3 William IV, C. 71) 
which corresponds to seotion 16 of the 
Hasements Act, is restricted to rights of 
way and water, whereas section 16 of the 
Indian Act is applicable to all kinds of 
easements. This is one instance wherein 
English Law has not directly applied in 
India, and there being this one instance, 
it is not so difüeult to hold that in other 
respects also the Legislature did not wish to 
adopt all the provisions of the Englich 
Common Law. If that be so, there is no 
serious objection to reading the  seotiona 
I have enumerated above in а naturel 
meaning, and understanding them as refer- 
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ring to the acquisition of easements against 
owners who are not absolute. If that is во, the 
easement has at any rate been acquired by 
the plaintiffs against the defendants and 
for the purpose of this suit to which the 
owners of the land were not parties, the plaint- 
в would be entitled to an injunction. ` 

agree, therefore, that the appeal must 
be dismissed with costs. 

M. 0. Р, 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
- APPEAL FROM APPELLATE DECREE No. 1176 
or 1917. 
February 19, 1919. 
Present :—Mr. Justice Greaves. 
TARAN MANDAL AND OTHERS — DEFEND- 
ANTS—APPELLANTS 
versus 
RAJ CHANDRA MANDAL—P.sintiFF 


— RESPONDENT. 

Civil Procedure Oode (Act V of 1903), О. XIII, vr. 1, 
9—" First hearing of suit,” meaning of —Documents not 
produced on date fized for hearing but prior to date 
on which case actually heard, whether can be rejected. 

The words “first hearing of the suit” in Order 
XIII, rule 1, of the Civil Procedure Code mean 
the gate when for the first time the case is called 
on for kearing and is really gone into, and not 
the date when the case is fixed for hearing but not 
gone into at all. | p. 297, col. 2.] 

А suit was commenced on the 5th November 
1914 and was adjourned for hearing to 7th January 
1915, when the Oourt made an order directing 
both parties to produce documents within 10 days 
and? adjourned the hearing of the suit. The 
defendants did not comply with the order, but on 
the 3rd May 1915 they produced certain dakhilas 
which were rejected by the Court. The suit was 
actually heard on ist June 1915: 

Held, that the Court was wrong in rejecting the 
dakhilas, as they had been filed before the Ist June 
when the case was actually gone into and which 
was the date of: the first hearing of the suit within 
the meaning of Order XIII, rule 1, of the Code of 


Civil Procedure. [p. 297, col. 2.] 
Appeal against the déeree of the Distriot 
Judge, Jessore, dated the 5th March 


1917, affirming that of the Munsif at that 


place, dated the 8th June 1915. 
FAOTS appear from the judgment. 
Bibu Narendra Kumar Bose, for the, 


Appellants,—The defendants are the appel. 
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lants. The appeal arises ont of a suit for 
deslaration of title ав occupancy tenants, 
My points are: (1) that the lower Courts 
have erred in admitting in evidence в 
mortgage-deed* of the plaintiff. There is 
nothing stated there which is adverse to the 
defendants, The document is dated 1315, 
tie, bor 6 years before plaintiff's posses- 
sion. The defendants bave been on the 
land for generations. The document i8 
clearly inadmissible. (2) The lower Courts 
ought to have admitted the rent receipts 
produced by the defendants. The suit was 
instituted in 1914. The  Dakhilas were 
tendered in May 1915. All the available 
evidence should be taken in. Because the 
evidenca is unsatisfactory, therefore the 
plaintiff should get а decree, that, I sub- 
mit, is no cogent ground at all, 

Babu Bhudar Haldar, for the Respond- 
ent.—The defendant was called upon to 
produce his documents in January 1915 
whish were not produced till May. Order 
XIII, rules 1 and 2, of the Civil Procedure 
Code is clear on the point and the lower 
Court is right in rejecting the rent receipts, 

(Greaves, J.—lLook at rule 1. It says 
that the parties shall produce their docu- 
ments at the first hearing. | 

The mortgage-deed is good evidence. Tt 
contains the name of the landlord of the 
disputed land. 

(Greaves, JI don't think it is inad- 
missible. But how do you explain Order 
XIII, rule 1?] 

The case was adjourned in December to 
7th January for hearing. ‘That, I suk- 
mit, is to be taken as the date of the first 
hearing,although the case was not actually 
gone into on that date. 

Babu Narendra Kumar Bose, forthe Aprel- 
lante, briefly replied. 

JUDGMENT.—This isan appeal by the- 
defendants against a decision of the Dis- 
triot Judge of Jessore, dated 5th March 
1917, sfürming а decision of the Muneif 
of the same place of the 8th June 1915, 
The plaintiff's suit was for declaration of 
his title as an occupancy tenant to certain: 
land and for possession thereof. The defend. 
ants, on the other hand, contended ` that 
they and not the plaintiff were the tenants - 
of'the land. When the case came on for trial 
before the Munsif, apparently both sidea 
adduced confligting evidense:and the Mun- 
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gif was not able on the conflict of evidence 

to arrive at any decision, but he relied 


upon two fasts and first of all upon a 
mortgage bond, Exhibit 3, of the adjoin- 


ing. land executed inthe year 1315 by the. 


plaintiff in favour of the father-in-law of 
the 2nd defendant. In this document 
apparently the land in suit is described as 
being the land of Nibaran Mandal, who is 
a brother and predecessor.in-interest of one 
Sitanath Mandal, and the Munsif found 
from this fact that the defendants’ story 
was untrue, as he said that if it had been 
the fact that they were tenants of the 
land, then it would have been so stated 
in describing the boundaries of the mort- 
gage premises comprised in Exhibit 3 and 
the Munsif secondly stated that the defend- 
ants had filed’ at a late stage certain 
Dakhilas which he could not take into 
account. The learned“ District Judge, as I 
have already: stated, affirmed the decision 
of the Munsif, saying that in view of the 
conflict of evidence he oculd not decide 
one way ог the other upon the oral evi- 
denee and he agreed with the  Munsif in 
the inference which he had drawn from 
Exhibit 3 and from the non-production of 
the Dakhilas. 

First of all itis urged that Exhibit 3 
was not admissible in evidence as it was 
& document between the plaintiff aud some- 
body other than the defendants. That, of 
eourse, is to be borne in mind in taking 
into account the evidentiary value of this 
document along with other evidence. I 
am not prepared to say that it is nof 
evidence in the case, but at the same time 
it-is not at all conclusive because it might 
have been that the tenants’ names were 
not entered in describing the boundaries 
and that only the landlords’ names were 
entered. So far as the second question is 
concerned, namely, the rejection of the 
Dakhilas, I think, the Munsif and the 
learned District Judge have both erred in 
refusing to consider this evidence. Itappears 
that the suit was commenced on the 5th 
November 1914 and that some day in Decem- 
ber 1914 the suit was adjourred for hearing 
to 7th January 1915 andthat it was not 
heard on that date. Both sides mutually 
agreed to a postponement and the Munsif 
on thatday made an order diresting both 
parties to produge their documents within 10 
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days from that date. The defendants did not 
comply with that order, but on the 3rd May 
1915 they produced the Dakhilas which 
have been rejected by both the Courts balow. 
The case was actually heard on lst June 
1915. Itis stated on behalf of the respond- 
ents that both the Courts below were right 
in refusiag to consider the Dakhilas having 
regard to the provisions of Order XIII, rules І 
and 2 of the Code of Civil Procedure. I do 
not think that that is so. Order KIH, rule 
1, provides that the parties shall produce at 
the first hearing of the suit the documentary 
evidence in their possession or power on 
which they intend to rely, and rule 2 pro- 
vides that the documentary evidence which is 
not produced in accordance with rule shall 
not be received unless satisfactory evidence 
for this non-prcduetion is adduced, and the 
Court must record its reasons for allowing the 
documentary evidence produced at this 
stage to beused. It seems to me that the 
first hearing of the suit was not on the 7th 
January 1915 when the case was not gone 
into at all, but on the lst June 1915 when 
for the first time the case was called on for 
hearing and was really gone into. Under 
the oiroumstances 1 do not think that the 
Munsif ог the lower Appellate Court waa 
justified in refusing to admit the Dakhilas 
which had been filed on the 3rd May 1915. 
They were entitled in considering. these 
documents to take into account the 
fact that they had not been produced within 
the time fixed by the order of the 7th 
January. But they were not entitled to 
refuse them altogether. It might be that 
if they had been considered, the defendants 
would have succeeded in rebutting the effect 
produced onthe minds of both the Courts 
below by the recital in Exhibit 3 to which 1 
have already referred. I do not say that 
these documents, if they were considered, 
would or would not have that effect. Under 
the circumstances it seems to me that Г 
must, although the appeal is valued at 
Rs. 16 only, remit the case to the Munsif in 
order that he may admit and consider the 
Dakhilas which were filed by the defendants 
on the 3rd May 1915 and having considered 
these documents, he will arrive at & conclusion 
upon the evidense which has already beeu 
fled in the case along with these Dakhi. 


las. 
Costs of this hearing and of that in the 
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lower Appellate Court will abide the result 

of the hearing before the Munsif. 

The learned Vakil for the appellants pointa 
out to me that the order passed in December 
adjourning the case for trial to 7th January 
1915 was an order made by affixing a rubber 
stamp. It is clear from the form of the order 
with regard tothe direotion for the filing of 
written statements that the words "For trial" 
should have been penned through in making 
the order, and that the suit was not down 
fór hearing on that day. 

Case remitted. 


PATNA HIGH COURT. 
` Seconp Civi; Appeat No. 736 or 1918. 
К May 31, 1918. 
Present: — Мт. Justice Roe. 
TEWARY KORA AND oTRERS— DEFENDANTS 
ў ~- APPELLANTS 
i . versus 
BHUPAT MANDER AND OTHER8— PLAIN FFS 
[I — RESPONDENTS. 
` Court Fees Act (VII of 1870), s. 7 (IV) (c), Sch. II, 
“Art. 17 (200) — Suit for declaration that survey entry 
is, wrong and not binding on plaintiffs, nature of 
—Court-fee payable. "n 
‘In а suit for a declaration that the plaintiffs. 
were occupancy tenants and not tenure-holders 
and thatthe survey entry describing them as tenure- 
holders was wrong, the. plaintiffs further prayed 
fora declaration that the entry was not binding 


on them: | 

Held, that the plaintiffs were not asking for 
any consequential relief and that, therefore, the 
Court-fee payable was Bs. 10 under Article 17 (iii) 
of Schedule II of the Court Fees Aot. 

“Messrs. Naresh Chandra Sinha and Santa 
Prasad, for the Appellants. 

FACTS.—The plaintiffs brought a suit to 
obtain a declaration that they were ooceu. 
panoy tenants and not tenure-holders and 
that the survey entry describing them as 
tenure-holders: was wrong and that it воша 
not in avy way be binding on them. The 
suit was decreed and two sets of defend- 
ants appealed. These appeals were dismissed 
and two separate appeals were filed by the 
same defendants in the High Court. The 


suit was valued af Rs. 1,200 and the 
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plaint was stamped with a Courtsfee of 
Rs. 10, as being a suit for declaration only, 
The appeals were also similarly stamped. 
The Stamp Reporter submitted a report 
that the suit was one for declaration with 
a consequential relief and as such the 
appeals should have been stamped with 
ad valorem Court-fees under section 7, 
olause IV (с) of the Court Fees Act. The 
Taxing Officer referred the matter to the 
Taxing Judge and in hisorderof reference 
observed as follows:— 


‚ “There is a similar case reported as Midna- 
pur Zemindary Oo. v. Secretary of State (1). 
In that case the plaintiffs applied for a 
declaration of thsir status and also for a 
declaration that an entry in the record as 


` to the status of tenure-holder was a nullity, 


Sanderson, C. J., held that section 111A 
of the Bengal Tenancy Aot under which 
the ruit was brought is to be construed 
strictly and that this declaration that the. 
entry in the record is а nullity is not 
such а declaration as is contemplated by 
that section. He accordingly held that the 
suit was one for declaration with a cone 
sequential relief and, therefore, came under 
section 7, clause 1V (c), of the Court Fees 
Act. 


' The question is whether this suit is to 
ba governed by this raling. Here the 
plaintiffs pray not only for a declaration that 
ihe entry in the Record of Rights as to 
the status is wrong but also that the. 
plaintiffs are not and cannot in any way 
be bound by the same. If the record is 
wrong, it seems to me that the plaintiffs- 
cannot be bound and that the additional 
prayer for the declaration that the plaintiffs 
are not bound by the Record of Rights is 
unnecessary. This, however, might also very 
well be said of the prayer for deolaration 
in the suit reported as Médnapur Zemindary 
Оо. v. Secretary of State (1) td which I 
have referred, that the entry in the Record 
of Rights as to the status isa nullity,” 

ORDER.—I agrae with the learned 
Registrar. Under the Bengal Tenancy Act 
16 is contemplated that entries in the Record 
of Rights shall be contested by a anit 
under Chapter VI of the Specific Relief 

Act, 2 e, by section 42, under which the 


(1) 40 Ind, Cas. 96; 21-0,-W. N, 884; 44 C, 362, 
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plaintiff may ask for a declaration without 
consequential relief. 1 think it severe 
.- upon the plaintiffs that they should ba 
accused of asking for a consequential relief, 
when they merely throw in radundant 
words that the entry in tbe Record of 
Rights is not only wrong, but alao that it 
is not binding on them. I know of no 
ease in which the Record of Rights, though 
correct, would not be binding on a parti- 
cular party, and in the case before me I 
have no doubt that what was meant by 
the plaintiff was merely an application 
for a declaration that the Record of Rights 
was wrong. If it was correct, it would most 
certainly be binding on him, and if incorrect 
н would certainly not be binding on him. 
Order accordingly. 


е 


CALCUTTA HIGH COURT. 
APPEAL FROd APPELLATO Decree No. 488 
f or 19:7. : 

January 6, 1919. 

Present; —Justioo Sir Ernest Fletcher, Kr., 

. and Mr. Justics Walmsley. 
PANCHANAN PAL, Мїнов Br HIS MOTHER, 
Srimutty BASANTA KUMARI 
DASI—Derenpant No. 3— 
APPELLANT 
versus 
. SUKHAMOY SANTRA-—PzriINTIFF AND 
MOKHAM LAL ADAK AND OTHERS— 

А D&ra* pants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. 
XXI, т. 965—Execution of decree—Decree-holder auction- 
purchaser, suit by, for recovery of property purchased, 
maintainability of—8S. 47, applicability of. 

~An auction-purchaser, even when he isthe decree- 
holder himself, is not bound under Order ХХТ, 
rule 95, of the Civil Procedure Code to apply for 
recovery of possession of the property purchased 
under section 47 of the Code, but may maintain a 
separate suit for recovery of the property pur- 
chased. 

Haji Abdul Gani v. Raja Ram, 35 Ind. Cas. 463; 2) 
О. W М.829; | P. L.J. 282 3 P. L. W. 62 (F. B.), 
relied on 

Appeal against the decree of the Subor- 
‘dinate Judge, Hooghly, dated the 29th No- 
vambar 1916, reversing that of the Munsif, 
Serampur, dated the 29th April 1915. 

Babus Jyoti *vosod Surbadnicary and 
Manendra.Nath Dutt, for the Appellant. 
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KANIA LAL t, NARAIN SINGH, 


` Babu Astéaranjan Chatter:ee for Dr, 
Jadunuth Kanjilal, for the Respondents. 
JUDGMENT. 

FLETCHER, J.—The only point raised in 
this appeal is whether the present suit is 
maintainable. The suit is brought by the 
decree-holder, who himself purchased in 
execution, to recover possession of the pro- 
perty purchased. The answer is that this 
application ought to have been made un- 
der the terms of Order XXI, rule 95, 
read with section 47 of the Code of Civil 
Procedure. The cases of this Court have 
not been all uniform. But a strong balance 
of judicial opinion adopting the view that 
the auction purchaser, even when he is the 
decree holder himself, is not bound under 
the provisions of Order XXI, rule 95, to 
apply under sestion 47 but he may maintain 
a suit like the present. The matter has 
been considered quite recently by this Court 
and also by the Patna High Court. A con- 
venient summary of the decisions of this Court 
is given in the judgment of & Full Beneh of 
the Patna High Court in the ease of Haji 
Abdul Gani v. Raja Ram (1). I adopted on 
another occasion the conclusion arrived at 
by the Full Bench of the Patna High 
Court and I am of opinion, therefore, that 
the present suit is maintainable. In that 
view the present appeal fails and must stand 
dismissed with costs. 

WaLAMSLEY, J.—I agree. 

Appeal dismissed, 


(1) 35 Ind. Cas. 468; 20 C. W, N. 829; 1 P. І. Ј, 
282; 8 P. L. W. 62 (F. B.). 


PUNJAB CHIEF COURT. 
MISCELLANEOUS SECOND Civit APPgAL No. $45 
or 1918. 

June 11, 1918. 

Present: —Mr. Justice Martineau. 
KANIA LAL 4NDOTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
NARAIN SINGH au» OTHERS — DEFENDANTS 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 28, 
25, 28— Appeal —Case decided on merits —Remand 
for re-trial, order of, legality of—Canal and 
Drainage Act (Northern India) (VIII of 1878), 
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ss.. 20, 23—Canal authorities, power of, to 


confer vight of irrigation from private watercourse— 
Procedure—Suit to establish exclusive right of irriga- 
tion—Government, whether necessary party. 

Where the parties are well aware of the question 
in dispute and produce their whole evidence and 
it is duly discussed in the judgment of the first 
Court, there is no need of remanding the case for 
further inquiry although the issue is not rightly 
framed. Гр. 300, col. 2.) 

Where a case has been fully dealt with and 
décided on the merits, it is illegal to remand it 
under rule 23 of Order XLI of the Civil Procedure 
Code; if any further inquiry is necessary, the proper 
course to follow is-to proceed either under rule 25 
or 28 of the Order. [p. 800, col. 2.] 

In a case of dispute as to the right of irrigation 
from a private watercourse of a canal where no 
relief is asked against the Government, the latter is 
not a necessary party. [p. 800, col. 2.] 

The canal authorities have no power to confer 
upon a person a permanent right of irrigation 
without proceeding either under section 20 or 23 of 
the Canal and Drainage Act. [p, 301, col. 1.] 

Miscellaneous second appeal from the order 
of the District Judge, Multan, dated the 11th 
December 1917, reversing that of the 
Subordinate Judge, lst Class, Multan, dated 
the 17th January 1917, and ‘remanding the 
oase for re-trial, 

Lala Hargopal, for the Appellants. 

Lala Durga Das, for the Respondents, 

JUDGMENT.—The plaintiffs sue for 
an injunction to restrain defendant No, 1 
from irrigating his lands in ‘Mauza Chaddar 
from a certain watercourse known as the 
Kanshi Ramwali Kassi, the Chief Court 
having decided in 1889, in a suit between 
the plaintiffs and the defendant's father, that 
the latter had no right to irrigate his lands 
from that watercourse. . 

The defendant's case is, that he was 
authorized by the Canal Department to irri- 
gate his land from the said watercourse, 
having been given permission by Mr. Wilson, 
Executive Engineer, in 1907. Healso plead- 
ed limitation. 

The first Court framed two issues, (1) whe- 
ther the defendant was not bound by the 
Chief Court’s decision of 1889, and (2) whe- 
ther the suit was.barred by time. 1% desided 
both issues in the plaintiff's favour and gave 
them a decree. 

On appeal the District Judge remanded 
the case for re-trial, pointing out that the 
first issue did not cover the question in 
dispute, and that what had to be deter- 
mined was whether the Canal Dapartment 
had given the defendant‘ permission to 


irrigate. his land from the watercourse above. 
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mentioned, and whether the plaintiffa have 
aright to question the authority of: that 
Department. 

The plaintiffs appsal from the order :of 
remand. 

Tha lowar Appellate Court is right in 
saying that the first issue was not proper. ` 
ly framed аз it did not cover the point 
in dispute, Nevertheless there-was, under 
the circumstances, no need to remand the 
ease. Although the issue was wrongly 
drawn, the parties were well aware that 
the question in dispute was whether the 
Ganal Dapartment had given permission 
to. the defendant to irrigate his lands: at 
Chaddar from the Kanshi Ramwali Kasai, 
and thedefendant produced his evidenceon the 
point, adjournments baing granted to enable 
him to producait. The Subordinate Judge 
also fully discussed the ques.ion in his 
judgment, and he found that Mr. Wilson 
had фу given a temporary permission to 
the defendant to irrigate his lands at 
Chaddar from the watercourse in dispute 
for one harvest, that it was not proved 
that a permanent grant had been made, 
that the Canal Offisers could not upsat the 
desision of the Chief Court, 2ud that no action 
had baen taken, such as is laid down in the 
Canal Act, for transferring the right in the 
waleroourse to the defendant. 

Ifany furiher inquiry had been thought 
necessary, the lower Appellate!Court could 
have direoted it to be made under Order XLI, 
rule 25 or 28, Civil Procedure Code. It was 
not right in remanding the case under rule 
23 for a re-trial, when the first Court had dealt 
fully with theoase and decided it on the 
merits and had not dispose] of the case an a 
preliminary point, 

The lower Appellate Court has suggested 
that Government should be made & party 
in the case, but I failto see the necessity 
for this. The watercourse does not belong 
to the. Government, and по: relief: is 
asked for against Government, nor. was 
any plea of non-joinder taken in the. frst- 
Court. 

The lower Appsllate Courts’ 
stand. 

There is no necessity to remand the 
саве to that Court for re.dacision, as the 
defendant's ple» of having got permission 
from the Canal Department to irrigate his 
land from the watsraouras in question ig. 


ә 


order oannot 
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no legal answer to the claim. As pointed 
out in the judgment of the first Court, 
no action was ever taken under section 
23 of the Canal Aet for the transfer of 
the watercourse to the defendant, nor was 
any action taken under section 29, The 
Canal Department would nothave been com- 
petent to confer on the defendant rights of 
irrigation from the watercourse in dispute 
unless it proceeded under one of those sections, 
so that even supposing that it gave the defend. 
ant permission to irrigate his lands from the 
watercourse such permission would have no 
legal effest. 

The plaintiffs would not ba bound by it: 
and they are entitled to the injunction asked 
for. 

As regards limitation, the learned Counsel 
for the respondent does not contend that 
the suit is barred. The interference with 
the plaintiffs’ right of irrigation is a 
continuing wrong, as both the Courts below 
have held, so that no question of limitation 
arises. 

I accept the appeal, set aside the order 
of the lower Appallate Court, and restore the 
decree of the first Court. The respondent 
Narain Singh will pay the sppellants’ costs 
throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Dacges No. 453 
or 1917. 

January 30, 1919. 

Present : — Мт, Justice Beachoroft. 
Sheikh GARIBULLAH AND oTEER8— 
Derznpants Nos. 1, 2 AND 9— 
APPELLANTS 
VETSUS 
Sheikh MODU AND OTHERS—PLAINTIFFS— 
RSSPONDENTS. 

Appeal—Remand for local investigation —Dismissal 
of suit by lower Court—Appellate Court, whether 
can set aside lower Court’s decision—Landlord and 
tenant—Occupancy holding, transferability of —Transfer, 
whether binding on third persons. 

In a suit for recovery of possession the plaintiffs 
claimed that the lands in suit were situate in 
one village and the defendants claimed that they 
were situate in another village. The Courtof first 
instance decreed the suit. On appeal by the 
defendants the Appellate Court remanded the case 
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to the first Court ordering a local investigation 
with reference to the thak map and the suit was 
dismissed by the first Court on the basis of the 
local investigation. Again, on appeal by the plaintiffs 
the Appellate Court decreed the suit, although it 
found that the local investigation was  unsatis- 
factory: 

Held, that the decree passed in appeal did nob 
go behind the remand order, and that the thak 
map on the basis of whioh the local investigation 
was made having been found to be incorrect, the 
Appellate Court was competent to decide the case 
on the rest of the evidence before it. [р. 303, c ol. 1.] 


Tirthabasi Sing Roy v. Bepin Krishna Roy, 34 
Ind. Cas. 30; 23 C. L. J. 620, distinguished. 

A third party other than the landlord cannot 
raise the question of the transferability of an 
occupancy holding. A. transfer which is operative 
against a raiyat is also operative against third 


, persons. [p, 303, col. 2.] 


Dayamoyi v. Ananda Mohan Roy, 27 Ind. Cas. 61; 
18 C. W. №, 971 (F. B.); 42 C. 172; 20 C. L. J. 52, 
followed. 


Appeal against the decree of the Subordi- 
nate Judge,  Mymensingh, dated the 25th 
November 1916, reversing that of the 
Munsif, Netrakona, dated the 9th August 
1915. 

FACTS appear from the judgment. 

Babu Brojolal Ohakraburtly for the Ap- 
pellants.—Defendants Nos. land 2 are the 
appellants. The appeal arises ont of a 
suit for recovery of possession of land 
from whioh the plaintiffs allege that 
they have been dispossessed by defendants 
Nos. 1—15. Defendants Nos. 7—15 are ratyats 
of the lands and defendants Nos. 1—6 are 
under-razyaís under them. Plaintiffs claim 
to be under.ratyats under different raryats 
and landlord and that the land appertains 
to Baladashi village. The defendants 
aver that the lands belong to Rampasha 
villaga owned by the Bhowanipore Zamin- 
dars. The first Court decreed the suit, 
On appeal the case was remanded and was 
dismissed. The plaintiffs thereupon appealed 
and got a decree, The remand order is 
final unless appealed against: see section 
105 (2), Order XLI, rule 23, Civil Pro- 
cedure Code. Тһе lower Оопгі was wrong 
in holding that no ]1losal enquiry was 
necessary, although it found that the 


` previous one was unsatisfastory, The proper 


course was to order a fresh enquiry: sea 
Tirthabasi Sing Roy v. Bepin Krishna 
Roy (1). The lower Appellate Court 


(1) 34 Ind. Cas. 30; 23 C. L. J, 602; 
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finds plaintiffs’ title simply because Bai- 
kuntha Chakraburty purchased the raiyati 
interest from sume tenant. That would not 
confer title: 

Dr. Sarat Ohandra Basak (with him Babu 
Annada Oharan Karkoon), for the Respond. 
ents.—It is admitted by the defendants that 
the lands belonged to Bolai Majhi. The 
only dispute is who purchased them from 
Bolai. The lower Courts have found that 
the plaintiffs have suffisiently proved their 
title. That solves the whole case. 

Babu Brojolal Ohakraburty replied іп 
brief. 

JUDGMENT.—Some of the 
are the appellants before me. The suit 
was one for recovery of possession. The 
plaintiffs claim to be under razyaís under 
one Baikuntha Chakravarty who, they stated, 
was a raiyat of one Girija Kanta Lahiri 
of Kolipur, the land according to them 


defendants 


being in village  Baladashi. Defendants 
Nos 1{06 claim to bə under-razyais 
under defendants Nos. 7 to 15. They. 


stated that the land was in village Ram- 
pasha of which the Zemindars are known 
as the Bhowanipore Zemindars. Thus it 
would seem that the simplest way to de- 
‘side the question was to find out the situ- 
ation of the land. That view recommended 
itself to the Subordinate Judge before whom 
‚ the matter went on appeal from the "Mun. 
` sif, who decreed the suit. The learned 
Subordinate Judge, after discussing the 
_ evidence, directed a remand and ordered a 
local investigation to be made with refer- 
ence to the Thak map and after setting 
aside the judgment and deeras of the Mun- 
sif be directed tbe Court to hold a fresh 
tris] but without taking further evidenc?, 
except such as might bear on the Com- 
missioner’s report. Possibly it is unfor- 
tunate that he directed a fresh trial in- 
stead of sending the matter back merely 
for a finding on the issue. However, a 
losal investigation was made by ‘the 
Commissioner and the Munsif, when the 
matter went before him again, this time 
dismissed the suit, relying on the finding 
of the Commissioner that the land was in 
village Rampusha. Then the matter went 
.on appeal, this time before another Sub- 
ordinate Judge, who сате ёо the conclusion 
that the result of the Commissioner’s in- 
vestigation was not satisfactory because the 
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Thak map as it stood was in favour of the 
plaintiffs though some orders had been 
made for the correction of the Thak map, 
which in fast had never been carried out. 
He then went on to say that the quss- 
tion of the situation of the land was not 
really very material in view of ‘certain | 
other findings to which he had coma, 
Those findings were that the land had been 
purchased by Baikunta Chakravarti from 
one Bolai Majhi to whom admittedly the 
land belonged previously and that the story 
of Abhoy’s purchase, Abhoy being a person 
through whom the defendants claim, was 
untrue. He accordingly decreed the suit. 
Three points hava been urged here. 
The, first is that the learned Subordinate 
Judge had no jurisdiction to go behind 
the remand order which was made by his 
predecessor as there was no appeal against 
that order. The second is that when the 
Subordinate Judge stated that the result 
of the Commissioner's enquiry was unsatis- 
factory he should have directed  an- 
other enquiry, and, thirdly, that he was 
wrong in finding the plaintiffs’ title merely 
because Baikunta had purchased from the 


former raiyat, because the holding being -a 


non-transferable occupansy holding it was-to 
be proved that Baikunta's title had been recog- 
nised by the landlord, 

I shall take the second point first. It 
has been -argued on the authority of the 
ease of Tirthabasi Sing. Roy v. Bepin 
Krishna Roy (1) that wherever the Court 
finds that a local investigation which it 
considers necessary is unsatisfactory, it 
shall direct another local investigation. I 
do not think that the case sited goes to 
that length, and personally I am not pre- 
pared to go to that length: What was 
held in that case was that on the parti. 
cular facts of the oase there had been a 
substantial error or defect in the procedure 
which had affected the decision of the 
case. Here what has happened is that the 
Judge found that the Thak map,on refer- 
ence to which the first Subordinate Judge 
directed a local investigation, was incorrect 
as it stood. It is true that there was a 
note made by the Deputy Collestor that à 
correction should be made. But аз a 
matter of faot the map has stood for 60 
years uncorrested. It seems to me that 
to direct a further in: 


` 


. and that of Abhoy as false. 
that this 


‘ants claim was true 
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vestigation with reference to the same map 
with reference to which the Judge has al- 
ready stated that the investigation was 
unsatisfactory. It should be noted that it 
was not found that the Commissioner’s find- 
ings were unreliable or that he had not 
made the investigation properly. It comes 
to this then that the materials which were 
at the disposal of the Commissioner were 
not sufficient to enable him to come to a 
proper result, That being so and the first 
Subordinate Judge having directed a re-trial 
in the matter, the Court was bound to 
consider the case on the rest of the material 
which was before it. This really disposes 
of the first point also, because itis nct а 
question of the Court going behind the 
remand order but that the Judge found 
that carrying cut the remand order would 
have no other result. It is true he says 


"that that" point does not properly arise, but 


that does not affect the case one way or 
the other because he has disposed of the 
appeal in the only possible way, tiz., on the 
evidence which was left. 

Then it appears that both the parties 
claim to have a proprietary title from 
Bolai Majhi. The plaintiffs state that they 
slaim through the purchase by Baikunta 
from Bolai and the defendants state that 
they claim through the purchase by Abhoy 
from Bolai. As I have already pointed out, 
the learned Subordinate Judge accepted 
the story of purchase by Baikunta as true 
16 is argued 
is not sufficient but that the 
Oourt should ‘have further considered whe- 
ther the story of settlement with Abhoy 
by the Zamindars from whom the defend- 
or not. Now the 
settlement бу the Zamindars was really 
based on the fact of Abhoy’s purchase 
from Bolai. It is true that he might have 


- acquired his title from the Zemindars in- 


dependently of his purchase from Bolai. 


. But the case as made was, not that Abhoy 
‚ took a settlement from the landlord, but 


that he had purchased from Bclai and 
then took a settlement from the landlord, 


.& ease which the learned Judge has found to 


be false, and the defendants are now trying 
to fall back to another ground. 

It is further pointed out on behalf of 
the respondents that the question of trans- 
ferability arises only when the objection 
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is made by the landlord. In the case of 
Dayamoy? v. Ananda Mohan Roy (2) it was 
held that the transfer of the whole or a 
pert is operative as against all other per- 
sons where it is operative against the 
raiyat, Then it is further to be observed 
that the learned Subordinate Judge found 
that according to the settlement map also, 
the land appears to be included in the vil- 
lage Baladashi. 

On this state of facts, I think this 
appeal must be dismissed with costs. 

Appeal dismissed. 


(2) 27 Ind. Cas. 61; 18 C. W. N. 971 (F. B.); 42 C. 
172; 20 C. L. J. 52. : 


LOWER BURMA CHIEF COURT, 
Civit MiscELLANEOUS АРРЕАЬ No. 41 or 1918, 
July 1, 1918. 

Present:—Sir Daniel Twomey, Kr., Chief- 
Judge, and Mr. Justice Ormond. 

А, L. M. A, L. CHETTY FiRM—APPELLAN 

versus : 


MAUNG AUNG BA—RespowpeEnt, 
Stamp Act (II of 1899), ss. 26, 35—Construction of 
document—Mortgage—Document creating charge in 


` respect of varying account—Subject-matter of document, 
whatis—Stamp duty payable. 


“The amount or value of the subject-matter” 
of a mortgage is the amount expressed in the 
document as intended to be secured. When there 
isa maximum limit in a document which oreates 
a charge in respect of а varying account, the 
maximum must be taken to be the amonnt that 
was intended to be secured, [p. 304, cols. 1 & 2.] 

A document provided that one N. should advance 
to one 4. 75 per cent. of the value of paddy 
purchased Бу the latter and brought to his mill. 
The amount to be advanced by N. was not to 
exceed Rs. 60,000. The document provided that 
N. was to advance and be repaid monies from time 
to time and was to have а security upto Bs, 50,000 
for what was at any time owing to him under 
the document. The document was stamped with a 
stamp of Rs, 16: 

Held, that the amount of the subject-matter of 
the charge was Rs. 50,000 and thatthe deficiency 
in stamp could be made good under section 35 
of the Stamp Act. [p. 304, col, 2.] 

Mr. Lentaigne, for the Appellant. 

Mr. B. Cowasjee (with him Mr. Patker), for 
the Respondent. | 

JUDGMENT.—Aung Ba, a rice miller, 


became insolvent on һе 5th of June 1917 
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and the Official Assignee took possession of 
his mill and its contents. Nanigram Jumna- 
Das put in a claim iu the insolvency proceed- 
ings, claiming that he had a mortgage on the 
paddy in the mill to the extent of Rs. 41,237 
under Exhibit G-1. Tho document is 
stamped with a stamp of Rs. 15 and 
the appellant contends.that the dooument 
. operates as а security only to the extent to 
which it has been stamped, 2. e., as a security 
for Rs. 15,000 only, under section 26 nf the 
Stamp Act. The learned Judge in insolvency 
held that the document was & mortgage for 
Ез. 50,000 and was not governed by section 
'06 of the Stamp Act. Sacfion 26 says: 
"Where the amount or value of the subject- 
matter of any instrument chargeable with ad 
valorem duty cannot be ascertained at the 
date of its execution, nothing shall be claim- 
able under such instrument more than the 
highest amount of value for which, if stated 
in an instrument of the same description, the 
stamp actually used would, at the date of 
such execution, have been sufficient." 

The document provided that Nanigram 
should. advance to the miller 75 per cent. of 
the value of paddy purchased by the. miller 
and brought to the mill. The amount to be 
advanced by Nanigram was not to exceed 
Rs. 50,000. The miller was to sell the rice 
milled and delivery of the rice was only to be 


given under Nanigram’s signature. Nanigram . 


“was to collect the price ofrice sold by the miller 
and Nanigram was to receive interest at 1 per 
sent. and a commission of 1 per cent. on the 
amount of sale-proseeds. Accounts were tobe 
settled at the endof every month and Nanigram 
was to retain, out of the sale. proceeds received 
by him, all that was due to him, Nanigram was 
to hava a charge upon all the paddy and rice 
kept by the miller in his mill and the miller 
was to insure such paddy and rice in the 
name of Nanigram forthe sum of Rs, 50,000. 

Under that document Nanigram was to 
advance and be repaid monies from time to 
time and he was to have-.a sesurity up to 
Rs. 50,000 for what was at any time owing 
to him under the document. The question 
is whether the amount or value of the subjest- 
matter of this document sould Бә ascertained 
at the date of its execution, "The amount or 
value of the subject-matter” of a mortgage 
is the amount expressed in the dosumant as 
intended to be sesured. "When there is a 
maximum limit ina dosument whish craates 
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a charge in respest of a varying account, the 
maximum must be taken to be the amount 
that was intended to ba secured. Under 
section 79 of the Transfer of Préperty Act, 
a mortgage to secure a floating account which 
expresses the maximum to be secured, is 
expressly recognised as a mortgage for that 
amount. We think that “the amount of the 
subject-matter” of this charge was Rs, 50,000. 
Section 26 of the Stamp Ast, therefore, does 
notapply to this dooument and the deficiency 
in the stamp вап be made good under sestion 
35 (2) of the Stamp Act. We agree with 
the learned Judge in insolveney and dismiss 
this appeal with costs, 


Appeal dismissed., 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 978 
or 1916, 

December 5, 1918. 
Present ;— Mr. Justice Fletcher and Mr, 
Justice Walmsley. 

KALI KRISHNA CHOWDHURY 
—PLAaINTIFF—APPELLANT 
versus 
TARA PROSANNA CHONGDAR— , 


DEFENDANTS AND OTHER— RESPONDENTS. 
Adverse possession against mortgagor, whether adverse 


: against mortgagee, 


The possession of a mortgaged property by a 
person claiming adversely to-the mortgagor is not 
adverse as against the mortgagee before the mort. 
gagee hasthe right to possess the property. [p. 305, 


. col. 2.] 


Appeal against the decree of the Distrist 
Judge, Birbhum, dated the, 20th Jan- 
uary 1916, affirming that of the Munsif, 
186 Court at.Blepur, dated the 17th Dacem- 
ber 1914. ' 

Sir Rash Behary Ghose, Babu Hara 
Prasad Ohatterjee for Babu Debendru Chunder 
Mullick and Babu Lal Mohan Ghose, for the 
Appellant. ' 

Babus Biotin Bshary Goss, II, and Bankin 
Ohunder Mookerjee, for the Respondents. ' 

JUDGMENT. d 

Еоєгояев, J.—This appeal is- preferrad 
by the plaintiff against the decision of 
tho learned District Judge of Bisbhusp 


‘Vel. L} 
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dated the 20th January 1916 affirming 
.the decision of the Munsif of Bobpur. 
The plaintiff sued to recover possession of 
certain. property. He acquired his title 
at a sale in exeoution of a mortgage 
decree. The point that was argued and 
desided in the Courts below was this:— 
Whether the plaintiff's suit was not barred 
on the ground that the defendant No. 1 
had basen in possession of the property 
adversely to the mortgagor for more than 
twelve years? It is, however, suggested 


that the possession was equally adverse. 


аз against the mortgagee, The fasts are 
not really in dispute. This property 
originally bslonged to one Bauwari Ban- 
wari was the husband of the defendant 
No. 8. Banwari had deorees passed against 
him. His properties were put up for sale 
and the present property together with 
other properties was purchassd by the 
defendant No. 3, his wife, at a sale in 
exeóution. It has been found that the 
sale was а real transaction and not a 
benami one on behalf of her husband. 
The sale took place on the 10th June 
1895 and it was not confirmed until the 
15th August of the same year, In the 
meanwhile, the defendant No. 3 mort- 
gaged the property to the defendant 
No. on the 25th June 1895. А sugges- 
tion has baen made in this case that the 
defendant No. 3 was never in actual 
possession of this property. That point 
- was not raised in the Courts below and 
it must have been deliberately abandoned, 
owing to the fact that the wife’s purchase 
was a purchase not against her husband's 
interest and it was not probible and 
perhaps not thought arguable that the 
husband was resisting his wife while she 
- was trying to obtain possession of the 
property. That point was not raised in 
the Courts bslow and І am quite satisfied 
that it was deliberately abandoned having 
regard to the relationship existing batweon 
the parties. In the meantime, the de- 
fendant No. 1 oa- the 5th Jaly 1895 
brought a suit to recover rent against 
Banwari, that is, the husband—the ra- 
gistered tenant, He obtained a desrae, 
brought the property to sale and pur- 
chased it himself and took possession 
on the 24th Saptembsr 1896, It is found 
as a fact that this was nob a raat suit 
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for the whole of the tenure. Jt was 
a rent suit for a part of the tenure and 
what the defendant No. 1 purchased in 
execution against Banwari was the right, 
title and interest of Banwari, which was 
nothing, Therefore, the defendant No. 1 
took possession and continued to be in 
possession without having, in fact, acquired 
any interest inthe tenure. The defendant 
No. 2 in’ 1908 brought a suit to enforce 
his mortgage against the defendant No. 
3. The suit was decreed and the property 
was brought to sale under the deoree 
on the 15th May 1911 and purchased 
by the plaintiff. On the 3rd November 
1913, the plaintiff brought the present suit. 

Tha only question we have got to 
consider in this appeal is that which was 
raised in the Courts below. The other points 
raised by the respondents, it is quite 
clear, are not open to the respondents in 
this appeal. I have already dealt with the 
question of possession, That obviously 
was not raised because 16 sould not ba 
raisad, The sesond point was, what would 
ba the effess of the defendant No. Ia 
purchase in execution of the rent deoree? 
What was purchased by the defendant No, L 
was not the whole of the tenure but a 
portion: thereof. Therefore, only the 
right, title and interest of Banwari passed 
to him, which was nothing. The third 
point was whether the respondent No. 
1 would not have the right to redeem 
the plaintiff. He would have the right if 
he had shown that he had a subsisting 
interest ia the property which would be 
ayoidad by the sale in execution of the 
mortgage decree. Clearly he had. no in- 
terast оп the facts found by the learned 
Judge. Therefore, we come back to the 
point desided by the learned Judge of 
the lower Appellate Court and that is 


_whether .the possession of a mortgaged 


property by a parson claiming adversely 
to the mortgagor was adversa аз against 


‘tha morizages from bafore the mortgagee 


had the right to possess the property. 
Thera are two decisions of this Court to 
the effsst that such a possa3sion would 
not bə аіғагзе. Toe first desision is 
Aimaiar Mondul v. Makhan Lal Dey (1) 
and the other is the decision in Priya Sakhi 


+ (1) 330, 1015; 10 О, W. N. 004, 
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Debi v. Bireshwar Samanta (2). We must 
follow these two cases and, having regard to 
the two cases, it is quite clear that the decision 
of the learned District Judge of the lower 
Appellate Court cannot be supported. In 
that view, we set aside the judgment of 
the learned Judge of the lower Appellate 
Oourt and, in lien of the order dis- 
missiug the plaintiffs suit, we make a 
decree that the plaintiff do recover 
possession of the property sued for and 
remit the сазе to the Court of first in- 
stance for the purpose of ascertaining the 
mesne profits payable to the plaintiff. 
The respondents will pay to the appel- 
lant his costs in this Court and also in 
the lower Courts. 
WALMSLEY, J.—I agree. 
Appeal decreed. 


(2): 37-Ind. Cas. 277; 44 C. 425; 21 C. W, N. 177; 27 
C. L, J, 212. 


А PUNJAB CHIEF COURT. 
Crvit Revision Parron No. 697 or 1918. 
January il, 1919. 
, Present: —Mr. Justice Scott-Smith, 
Musammat MALAK UN-NISA—DEFENDANT 
—PxTITIONER 
versus 
Musammat PIARI—PrAISsTIFF— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 61.—Guard- 
tan and ward—Sut by guardian for recovery of 
money spent on ward's marriage—Cause of action— 
Limitation. 

Plaintiff sued for recovery of money alleged to 
have been spent by her on the marriage of her 
ward, thedefendant. It appeared that the marriage 
took place 9 years before suit: 

Held, that plaintitf'S cause of action arose at 
the time of the marriage and not on the termination 
of the guardianship and that the suit was barred 
by time under Article 61 of Schedule I of the 
Limitation Aot. 

Petition, under section 25 of Act IX 
of 1887, for revision of the decree of the 
Judge, Small Cause Court, Delhi, dated 
the 3rd July 1918, desreeing the claim with 
costa. "n 

.Mr. Manohar Lal, for the Petitioner. 

. Mr. Abdul Rashid, for the Respondent. 

JUDGMENT.—This was a claim for 
Rs. 422 out of Hs. 900 said #6 have 
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been spent by Musammat Piari plaintiff- 
respondent on the marriage of her ward 
Musammat Malak.un-Nisa. 

The Judge, Small Cause Court, decreed 
the slaim, and defendant applies for re- 
vision on the ground that the suit is 
barred by time. “The marriage took place 
9 years before suit, and it is contended 
that Article 61 of the First Schedule of 
the Limitation Act is applicable. 

The lower Court apparently thought 
that time ran from 4th April 1917, on 
which date another oase was decided 
between Musammat Gauhar Nisa, a sister 
of defendant, and present plaintiff. In 
that case Mr. Clifford held that Rs. 900 
had been spent on present defendant's 
marriage, but even if that finding is 
relevant it is not the present plaintiff's cause 
of action. | 

1 аш informed that her guardianship 
came to an end on 3lst Dasember 1912 
and yet she waited for 43 years thereafter 
before she brought the present suit, It 
is urged that up till 3186 Dacember 1912 
she was recouping herself from tbe in- 
come of her ward's estate for sums ex- 
pended by her and that if her guardian. 
ship had continued she would have repaid 
herself all she had spent. That may be, 
but I cannot agree with respondent's 
Counsel that a вапве of action acorned 
to her onthe termination of her guardian- 
ship. 

It is finally urged by respondent’s 
Gounsel that substantial justice has been 
done, and that, therefore, this Court should 
not interfere in revision. I am, however, 
by no means satisfied of the justice of 
the plaintiff's claim. I think if she had 
had a good claim she would have bronght 
it long ago. I allow the revision and 
setting aside the lower Court's order dis- 
miss plaintiff's suit, but in view of Mr. 
Clifford’s decision whish doubtless led 
plaintiff to suppose she had a just claim, I 
leave parties to bear their own costs in both 
Courts. ` 

Revision allowed, 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 
. Mareh 19, 1918. 
Present:—Justice Sir Asutosh Chaudhuri, Кт, 
In the matter of AMULYADHAN ADDY— 


APPLIOANT. 

Calcutta Municipal Act (III B. C. of 1899), s. 37 
(2) (e), Sch. IV, rr. 10, 11, 15, Sch. Y, v. 2— Specific 
Relief Act ‘I of 1877), s. 45—Election roll, revision 
of--Failure to give notice, effect of— Application to 
High Court to revise roll and declare nomination in- 
valid, maintainability of. 

Where an application under section 45 of the 
Specific Relief Act was made to have the nomi- 
nation of a certain candidate declared invalid, on 
the ground that some of the voters approving of the 
nomination lived in flats and were not, therefore, 
entitled to vote and that the election roll should 
be revised by the-Court, which was not done by 
the Chairman of the Corporation on a petition pre- 
sonted after 6 P. м. on the 28th February: 

Held, that the election roll could not be altered 
and the nomination could not be declared invalid at 
such a late stage. [р. 308, col 2.] 

Rules framed under section 467 of the Calcutta 
Municipal Act and contained in Schedule ТУ to the 
Act have the effect of law, and the failure to give 
three days’ notice required by rule 10 2: of the 
‘Schedule amounts to a very grave irregularity 
Ср. 30%, col, 1.] . 


A petition for revision of the election roll pre- 
sented on the 28th February after 6 Р M. cannot 
be dealt with by the Chairman, having regard to 
the provisions of rule 11 of Schedule IV of the 
Calcutta Municipal Act [p. 30“, col. 2:] ` 

Persons objecting to the final publication of the 
election roll should take steps to prevent the pub- 
lication befere the election roll is finally published 
according to the rules. [p. 308, col. 2 ] 

Persons living in flats cannot be enrolled as 
voters in the municipal election roll under sec- 
tion 37 (21, clause (e) of the Calcutta Municipal 
Act. [p. 803, col 1.] 


Mr. Langford James (with him Mr. В. C. 
Bonnerjee), for the Applicant. 


Mr. A. N. Ohaudkur? (with him Mr. C. O., 


Ghose), in support of the Rule. 


JUDGMENT.-— This is an application that 
the nomination of Norman Ritchie Luke be 
declared invalid. The nomination paper 
in this case contains the particulars required 
under rule 2, Schedule V, of the Municipal 
Rules for the conduot of elections. The 
grounds upon which the application is made 
are as follows: that although there are 18 
persons who appear, as voters approving of 
the nomination,.yet six of them are not 
entitled to be registerd as voters, their names 
not having been in the assessment book; that 
five of them live in flats and are, therefore, 
pot entitled under section 37, sub-elause 
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2 (e), of the Caleutte Municipal Act; that one 
Tosh and one Pickford, who live in the 
same house, are not entitled to be reckoned 
as voters inasmuch as they do not pay the 
rent of the premises where they live, which 
is paid by Messrs. Begg ‘Dunlop & Co. to 
whom the premises belong. Objections 
were taken by the applicant to the inclusion 
of the names of these persons in the election 
roll, but that objection was overruled. Не 
then applied for revision of the roll and 
asked the Chairman to await the decision 
cf this Court in a similar matter, that 
of Surendra Chandra Ghose, In re (1), 
which was then pending before his Lord- 
ship Mr. Justice Greaves. Decision was 
given in it by his Lordship on the after- 
noon of the 28th February. A fresh peti- 
tion was put in by the objector before the 
Chairman at about’6 р. м. on the 28th 
February, mentioning the decision, but the 
Chairman held that he was unable to revise 
the election roll at that stage. He said, in 
his opinion 16 would be incumbent upon him 
to revise every ward and, therefore, he did not 
propose to go beyond the order of the 
Court, In the matter of Surendra Chandra 
Ghose (1). 

Chapter V of the Municipal Act deals with 
the election and appointment of Commis- 
sioners. Section 36 says that a Municipal 
Eleotion Roll has to be prepared aud publish- 
ed in the manner prestribed in the rules 
contained in Sohedule IV. Section 37 
lays down the qualification of voters at 
elections, and says that a person shall not 
be entitled to vote at an election unless he 
is enrolled in the Municipal Election Roll as 
a voter of the ward for which such election is 
held, Sub-clause (2) of that section lays 
down that a person shall not be entitled to be 
enrolled in the Municipal Election Roll as a 
voter except under certain circumstances. 
The rales, which have been framed under 
section 567 and have the effect of law, are 
contained in Schedule 1V. It provides for 
the preparation of a list of voters on or before 
the lst December immediately preceding 
each generul election. Rule 5 provides for 
the publication of the list, Rule 7 provides 
for notice of publication and sale of lists, 

Rule 8 provides for objections. Rule 10 
provides for revision of the list. 16 says 


(1) 49 Ind. Сав, 454; 45 О. 980, 
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that the Chairman shall before the . first 
day of the succeeding month of March revise 
the said list, Rule 12 provides that after 
the revision the Chairman shall sign a 
printed copy and that copy shall be considered 
the Municipal Election Roll. Such Election 
Roll is to come into operation ou the 18 Marsh 
immediately preceding the general election 
according to rule 15 (1). Rule 15 (2) says 
that the roll shall be final and while it 
' continues in force, it shall not be altered 
except to correct such clerical errors as 
the Obairman may advertise by public 
notice given from time to time. Section 54 of 
the Municipal Act provides that elections are 
to be conducted in the manner prescribed in 
the rules contained in Schedule V. Rule 2 
of that schedule provides for nomination 
papers, and it seema to me to be olear that the 
persons referred to in rule 2 as voters are 
persons appearing on the election roll as 
voters, On the facts stated by the applicant, 
it seenis to me, inasmuch as there is no reply 
to his affidavit, that there have been serious 
mistakes in tbe election roll and grave 
irregularities in its preparation. Rule 10 (2), 
Schedule 1V, provides that three clear 
days’ notice of the holding of the enquiry 
has to be given to dispose of objeotions. 16 
is asserted by the applicant that no such 
notice was given, and as 1 have said, having 
regard to the fact that there has been no 
affidavit in reply, I must take that as an 
admitted fact, which cannot bat be charac- 
terised as avery grave irregularity. 

Section 07 2) of the Act provides that 
a person is not entitled to Ъз enrolled unless 
his name is entered in the assessment book, 
It has been stated that in this case aix suoh 
names have been incorporated in the election 
roll, The interpretation of section 37 (2) 
(е) may be somewhat diffisult, but Mr, 
Justice ureaves has held thas persons living 
in fists cannot be enrolled in che election 
roll, and I am inclined to take the same 
view. Bat the question before me is, having 
regard to rule 15 (2), Schedule 1V, whether 
it is competent forma now to question the 
electoral roll. The application ia not for 
the correction of the election roll, but 
Only to have it declared that the nomination 
paper may be rejected and declared inoperative, 
AsI have said, the nomination paper purports 
to comply with the provisions contained 
in rule 2, Schedule V. Objections whioh 
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were raised by the applicant were placed 
before the Chairman on the 23rd February, 
and decision was given against him on the 
25th February. He had plenty of time to come 
to this Court and ask at that stage to stop the 
publication or for the correction of the eleatoral 
rol. He did not choose to come to this Oourt 
at that stage but waited for the decision 
in Surendra Ohandra (fhose’s matter | (1), 
with the result that he presented his 
petition for revision on the 28th after 6 
P. м, Rule 11 of Schedule IV provides that 
the Chairman can only adjourn the hearing 
of any matter under the foregoing rules 
from time to time, but that no adjourned 
hearing should be held after the last, day 
of February immediately preceding the gen- 
ral election, Having regard to that provi- 
sion, I do not think he could deal with the 
application which was presented to him аф 
б P.M, : 
Hlaborate provisions have been made in 
the rules for the preparation, publication 
and revision of the rolls, and it seems 
to me that persons objecting to the fnal 
publiogtion of the election roll should take 
steps- to prevent the publication kefore the 
election roll is finally published according 
to the rules. It was argued with very great 
ability and considerable force that in matters 
of this character, the finality which is given 
by rule 15 is inoperative, having regard 
to the decision in Nundc- Lal Bose у. 
Corporation jor the Town of Oalcutta (2), 
which has since been followed in this Court 
amongst others in Chairman of Gértdht Muni: 
cipaltty wv. Suresh Ohandra Mozumdar (3), 
but in Nundo Lal Bose's case (2) the Com. 
missioners were held to have acted without 


“or in excess of jurisdiction, and, therefore, 


the Court held that it had power to quash 
the proceedings on a certiorari, nowith. 
standing the finality provided for in section 
117 of the Municipal Consolidation Act of 
1876, In the Giridht Municipality's case 
(3) the. Court interfered on practically 
the same ground. It was held that if the 
error goes to jurisdiction, the Court oan 
and ought to interfere; if not, the Court 
has no power to do so. I do not think 
that at this stage І вап alter the election 
roll, Section 56 ofthe Act was referred to, 


(2) 11 C. 276; 5 Ind. Dec, (N. a.) 943. 
(8) 12 0. W. М. 709; 7 C. І, J. 681; 35 С, 859, 
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but that relates to the hearing of election 
petitions by the High Court after publica- 
tion of the return. That question does 
not now arise. It is greatly to be regretted 
that in matters of such serious moment, 
requirements of the law àre not carefully 
observed, and Í regret to have to hold 
that I have no power now to interfere 
with’ an election roll apparently carelessly 
prepared. Having regard to the way in 
which it is said the elestion roll was 
prepared, I .discharge the Rule, but with- 
out costs. In deciding as I have done with 
regard to the findlity’-of the élection roll, 
; "cas relied ишу upon Я, v. Tugwell 
4), : 
Rule discharged. 
P (1868) 3 Q. B. 704; 9 B; & S. 867; 88 L, J. Q. B. 
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MADRAS pian COURT. 
FUL NCH. " 
Sgocoxp Civi en No. 1815 or 1917, 
February 4, 1919. : 
Present :—Sir John Wallis, Kt., 
Chief: Justice, Mr. Justice Oldfield 
and Mr. Justice Seshagiri Aiyar, 
VAIUTHEESWARA lYER-PrANTIFF— 
APPELLANT 
versus 
SRINIVASA RAGHAVA 1YENGAR . 
AND OTHERS—Dersnxpants Nos. 1 to 5 AND 
Responpent No. 6 Іх THE Distaict Cover 
— RESPONDENTS, 

Mortgage, assignment of, benami—Benamidar, right 
of, to sue on mortgage. 

An assignee of a mortgage, who is a mere be- 
ae is entitled tu sue on the mortgage, (p. 311, 
co. 

Chowdhuri Gur Narayan v. Sheo Lal Singh, 49 Ind. 
Cas. 1; 3€ M. L. J. 68; HA L., J. 06 9 L. W. 835 
(P. CO.) followed, 
| Second appeal against. the decree of the 
Distrist Court, Trishinopoly, in Appeal Suit 
No. 168 of 1516, preferred against the decree 
of the Court of the Subordinate Judge, 
ied in Original Snit No. 113 of 
1914, 

This second appeal coming on for hearing on 
the 25th and 31st of Ostober 1918, upon perus- 
ing the grounds of appsal,the judg montsand 
decrees of the lower Appellate Court and the 
Court of first instanse ad the material 
papers in the suit and upon hearing the argu- 


- done in Kuthaperumal 


mentsof Mr. S. Subramania Atyar,for the 
Appellant, and of Mr. N. Rajagopalacharior, for 
the 186 Respondent, Mr. S. T. Sriuivasagopala 
Chariar, for the 4th Respondent, and Mr, 
R. Srinivasa Atyangar, for the 6th Respond- 
ent, and the other respondents not appear- 
ing in person or by Pleader, the Court 
oe and Napier, JJ.) made the follow- 


ORDER OF REFERENOE TO 4 FULL 
"^ BENCH.’ 

This is a suit on a mortgage by an 
assignee mortgagee. The lower Appellate 
Court has found that the plaintiff was a 
Benamidar for. defence Ist witness and has 
dismissed the suit, obviously on the ground 
that a  Benamidar cannot sue оп title. 
Before us it is urged on the anthority of 
Singa Pillai v. Govwda Reddi (1) that 
such a Benamidar вап sue. The case 
relied on is a direst authority for that 
contention. We are, however, unable to 
accept it as conclusive. In this Court ever 
since the decision in Kuthaperumal Rajalt 
v, Secretary of State for India (2) it has, 
wa think, been consistently held that а 
Benamidar must show some right to sue 
under the general law apart from the 
fact that he lent his name for the purchase. 
At least we are aware of no decision to the 
contrary and no such case has been relied 
on by the learned Judges who decided 
Singa Pillai v Govinda Reddi (1). With 
deference tothe learned Judges, weshould 
be prepared to consider the matter con- 
eluded by the doctrine of stare decisis but 
for the fact that the later decision is pub- 
lished in the authorized Law Reports. 
But that being the case, we think that the 
question must be referred (оа Full Bench. 
We do not think it necessary ourselves to 
examine the cases in other Courts, as was 
Rajal vw. Seere- 
fary of State for India (2) and has been Jone 
in Singa Pillai v Govinda Reddi (1), but 
we. would offer a few obssrvations оп the 
latter case. With deference to Spencer, J., 
we do not think that the unreported case, 
Second Appeal No. 186 of 1923, was quoted 
with approval in Kutiaperumal Rajali v. 
Secretary of State {т Indiz (2). On 
the language of the learned Judges we 


(1) 43 Ind. Cas. 903; 41 М. 435; (1918) М. W N, 


107. 3 
(2) 30 M. 245; 17 M. L. 7. 174. 
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gather that they did not approve of it and 
-sought to distinguish it on the ground that 
the plaintiff in that case-may have been 
Appointed an agent. In the present case 
‘such в contention could not be raised, as 
-both the plaintiff and the defence Ist 
"witness have sought to make out that plaint- 
-iff was the real purchaser and the plaint» 
iff was admittedly, notan agent. Sesha- 
giri Aiyar, J , relies on Sree Raja Datla Ven- 
kata Suryanaraina — Jagapatiíraya v. Qolu- 
guri .Варітаји (3) ,a8 an inroad on the 
rights of- the real owner. With deference 
-we do not think thatit is. The plaintiff 
Ло that case was a successful bidder ata 
Court auction of certain property and a 
sale certificate was issued to him. He 
subsequently sued to have the sale can- 
:eelled on the ground of a frandulent sup- 
-pression of facts at the auction. The plaint- 
iff was found to be a Benamidar. The 
‘learned Judges, following Kuthaperumal Ra- 
Зай v. Secretary of State for India (2) 
among other cases, enunciated the propo- 
„sition on page .148* that a Benami transao- 
tion does not vest any title to an im- 
‘moveable property, but they continue and 
say that that does not prevent a person who 
has been found to be an agent for an 
undisclosed prinsipal in a. contrast for pur- 
chase of land, from suing for any relief in 
respect of the contract, even though the land 
has subsequently been conveyed to him. 
In our opinion this decision does not even 
go sofar аз the reservation in Kuthaneru- 
mal Rajiali ү. Secretary of State for India 
(2), for in the latter oase the right of an 
agent for an undisclosed principal to bring 
any suit appears to be conceded. We 
think that tbe decision in Singa Pillai v. 
Govinda Reddi (1) does distinctly negative 
the principle laid down іп Kuthaperumal 
Eajalt v. Secretary of State for India (2) 
and accepted in Sree Raia Datla Venkata 
Suryanaraina Jagapatiraiu v, — Goluguri 
Bapiraiu (8). It is necessary, therefore, to 
refer to a Full Bench the following question: 
“When on the evidenca itis found that 
an assignee mortgagee is: a mere Benami- 
dar, can he sue on the mortgage?" 
Ка 
4 


. (3) 7 Ind. Cas ‘60; 84 M. 148; (1910) M. W, N. 286; 
8 M L, T. 154. 


Page of 84 M, —Ed. 
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This second appeal came on for bearing 
in pursuance of the above Order of Refer- 
ence toa Full Bench, 

Mr. A. &rishnasowmt Атуат (with him 
Mr. S. Subramanya Aiyar), for the Appel- 
lant.—The question is, in substance, whe- 
ther a Benamidar has a legal position. 
The Privy -Council has answered the 
same in the affirmative. See Ohowdhur? Gur 
Narayan v. Sheo Lal Singh (4). 

Mr. К. V. Venzatasubramanya Atyar for 
Mr. S. Т, Srinivasagopala Ohariar, for 
the  Respondents.— Xuthaperumol адай v. 
Secretary of State for India (2) draws 
a distinction between (a) purchase of pro- 
perty for one’s own benefit, the deed being 
taken in another man’s name, who is the 
Benamidar, and (b) purchasing with one's 
own money for another’s benefit, the deed 
being taken in the third man's name, 
who is the Benamidar. Singa Pillai v. 
Govinda Reddi (1), in fact, covers 
only the first class of oases. These are 
the only two kinds of transactions which 
can strictly be called ‘Bonami? 

(Watts, О. J.—The Privy Couneil has 
anyhow said that he is a representatiye 
at least for purposes of litigation. ] 

But only if the suit is brought declaring 
himself as Benamidar. See at page 74 of .36 
Madras Law Journal. But when hé poses as the 
real owner and persists in the imposition, he 
has no right to sue. Whether the lack of bene- 
fioial intereat is a disentitling circumstance is 
the only question considered by the Privy 
Council. It does not cover the case ofa 
mere name-lender as іп the present case. 
A Benamidar may be the real owner or 
the beneficial owner orboth ornone. The 
last sase is the one in question here, 

. OPINION.—We think that this question 
must be considered to have Leon settled by tte 
recent pronouncement of the Privy Council 
in Ohowdhurt Gur Narayan v. Sheo Lal Singh 
(4). The respondents were not represent. 
ed, but the report of the argument shows 
that the divergent decisions of the Courts 
in India were placed before their Lord- 
ships by Mr. DeGruyther, who appeared 
for the appellants. Mr. Ameer Ali dealt 
with the point in the following very general 
terms: “As already observed, the Bennmidar 
bas no beneficial interest in the property 


(4) 49 Ind. Cas. 1; 36 M. L. J, 68; 17 А. L. J. 60; 
9 L. W, 886 (Р, 0), 
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or business that stands in his name; he re- 
presents, in faot, the real owner, and, so far 
as their relative legal position is concerned he 
is a mere trustee for him. Their Lord- 
ships find it difficult to understand why, 
in such circumstances, an action cannot 
te maintained in the name of the Beramidar 
in respect of the property although the 
beneficial owner is no party to it,” These 
very general observations appear to us 
to be conclusive of the question referred 
to us, and we accordingly answer it in the 
affirmative. . 
Answered in the affirmative. 
M, 0. Р. 


САТ СОТТА HIGH COURT. 
HArpgat FROM APPELLATE Decree No. 1088 
or 1917, 

January 31, 1919. 

Present :— Mr. Justice Beachoroft and Mr. 
Justice Walmsley. 

LALL MEAH— APPELLANT 

versus š 
RAJANI KANTA CHATTERJI AND 
| OTHERS— RESPONDENTS. 
- Specific Relief Act (T of 1877), s. 42—Declara- 
tion of title, suit for—Disturbance of title not proved, 
effect of— Defendant claiming to be im gpossession— 
Relief, proper, 

Plaintiff brought a suit for a declaration that a 
certain portion of a river was included within the 
Jalkar owned by him and for damages against the 
defendant for catching fish inthe same. Defend- 
ant denied the plaintiff's title and asserted his 
own title to and possession of the portion of the 
river in dispute. The Court found that the incident 
of fish-taking was not proved but that the plaint- 
iff had title to the property claimed: 

Held, that notwithstanding that the distur- 
bance of the plaintiffs title by the catching of fish 
by the defendant was not proved, the plaintiff was 
entitled to a decree declaring hia title and as the 
plaintiff in his plaint said that he had been dig- 
possessed and the defendant in his written state- 
ment said that he was in possession, & decree for 


possession ought to follow the declaratory decree. 


[р. 312, col. 1. 

Appeal against the decree of the Dis- 
trict Judge, Tipperah, dated the 5th 
Apri] 1917, modifying that of the Munsif 
of that district, dated the 30th March 1916. 

Babus Satish Ohander Ghose and Jatindra 
Mohon Ghose, for the Appellant. 
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Babus Jogesh Ohunder Roy and Bipin 
Ohunder Bose, for the Respondents. f 
JUDGMENT. 

Ввасноковт, J.—This appeal is by the 
first defendant. The plaintiffs alleged that 
they were the owners of-a Jalkar Mehal, 
that a certain spot ina river known аз 
the Dhonogoda river was included in 
that Jalkar and that ths defendants caught 
fish there and dispossessed them thereby. 
They, therefore, asked for a declaration 
that this portion of the river was in- 
eluded in that Jalkar, for possession and 
also for damages for the fish taken. The 
Munsif found against the plaintiffs. The 
learned Judge found in their favour. He 
found that the spot which was the sub- 
ject-matter of the dispute was included 
within the plaintiffs’ Jalkar. Consequently, 
he gave them a declaratory decree, He 
thought, however, that the plaintiffs were 
not entitled to damages cn account of the 
fish taken because һе was. not prepared to 
accept the evidence as regards this incident, 
In this appeal, two points have been urged 
on behalf of the appellant. А First, that the 
learned Judge was wrong in using а шар 
which had been prepared by an Amin in 
a suit in 1855 without that map having 
been proved in the present suit as being 
correot and, secondly, that on the finding 
that as tbe incidents regarding the taking 
of fish and dispossession by the defendants 
had not been proved, the Court was wrong 
in giving the plaintiffs & declaratory decree. 
The first point; to my mind, has no sub- 
stance. It seems to me that the learned 
Judge has only referred to this map by 
reason of the reference to it in the judg- 
ment of 1865. The map may not have 
been made a part of the decree in that 
suit, but the learned Judge only uses it 
from the point of view that the judgment 
of 1855 was written with reference to it. 
It seems to me that this objection is un- 


ble. 
ns regards the second ground urged, no 


doubt, the learned Judge is not satisfied as 


regards the incident of taking of fish by 
the defendants. [ do not think, however, 
that that disentitles the plaintiffs to a de- 
claratory decree. Under section 42 of the 
Specifia Relief Act, a person entitled to any 
legal character may institute a suit against 
any person denying or interested to deny 
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his title and the Court may make a de- 
eleration that he ià so entitled. In 
the present case, it is quite clear that 
this Jalkar has been a matter of dispute 
for at least 50 years: and it is evidently 
a constant source of fristion between the 
parties. Even now the defendant No. 1 
says in his written statement that the 
plaintiffs were never in possession but that 
he is in possession and is in adverse por- 
session for over 12 years. In that view, 
there is no substance in this argument. 

The appeal, therefore, fails and is dis- 
missed. 

There is а cross-objection that the lower 
Appellate Court ought to have given the 
plaintiffs a decree for possession in addition 
to the declaratory deoree. Iam not quite 
sure from the language of the learned 
Judge whether or not he intends to find 
that the plaintiffs have been dispossessed. 
But this much is clear that the plaintiffs 
in their plaint say that they have b:en 
dispossessed and the defendant in his written 
statement says that Бө is in possession, 
It is obviously common ground that at the 
time of the suit the-plaintiffs were cut 
of posseesion. Therefore, a decree for pos- 
session ought to follow the declaratory 
decree. The cross-objection is allowed and 
there will be a decree for possession. 

The plaintiffs.respondents will be entitled 
to their costs in the appeal and the cross- 
objection. 

WALMSLEY, J.—I agree, 

Appeal dismissed; 
Cross-objection allowed. 





PUNJAB CHIEF COURT. 
Szcoxp Civit Aresar No. 1694 or 1918. 
. January 28, 1919. 

I vesent:i— Мг. Justice Scott-Smith. 
GURDIT SINGH- PLAINTIFp— 
APPELLANT 
versus 
GUJJAR SINGH AND UTHERS— DEFENDANTS 


— RESPONDENTS. 

Contract Act (IX of 1572), ss. 128, 180—Principal 
and surety—Surety, liability of—Princtpal becoming 
ansolvent— Suit against surety—Principal debtor, 
whether necessary party, | 
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A creditor is not bound to exhaust his remedy 
against the principal before suing the surety and a 
suit may be maintained against the surety, though 
the principal has not been sued. (o. 814, col. 2] 

One G. executed a bond in favour of the plaintiff 
promising to pay on the 27th April 1915, and the 
defendants became sureties for the re-payment of 
this debt making themselves liable in case of re- 
fusal by the principal to pay. G. was adjudicated 
an insolvent on the llth December 1916 and on 
the "th July 1917 the plaintiff sued the sureties 
without impleading G.: 

Held, (1) that it was not necessary for the oreditor 
to make a formal demand of payment from the 
principal debtor, nor was it incumbent upon him 
to prove his debt in insolvency; [p. 313, cols, 1 & 2.] 

(2) that the plaintiff had a good cause of action 
against tho sureties, which arose when the principal 
debtor filed his application to be declared an in. 
solvent; (p. 318, col. 1.1 

(3) that, therefore, tho plaintiff was entitled to 
a decree against all the sureties. Cp. 314, col. 1,] 

Panna Lal v. Marwar Bank Ltd., Hissar- Ambala, 48 
Ind Cas. 424; 91 Р. В. 1918, Parthasarathy Chetty v. 
Yelchcori Narayana Ohelly, 37 Ind Cas. 401; 5 L. W, 
161, борай v. Ganpat, M Ind, Cas. 011; 2 N. L, R. 122, 
followed. 


Sardar Tulsa Singh v, Natha Singh, 15 Ind. Cas. 
469:.58 P.L. R 19.2; 246 P. W. R. :912, Mathewson 
v, Ram Kanai Singh, 16 Ind. Cas. 387, distinguished. 


Second appeal from the order of the 
District Judge, Lyallpur, dated the. 25th - 
March 1918, affirming that of the Munsif, 
Ist Olass, Lyallpar, dated the 16th February 
1918, dismissing the suit with costs. 

Bakhshi Tek Ohand, for the Appellant, 

Mr. Behari Lal, for the Respondents. 

JUDGMENT.— The facts of the oase 
out of which the present cecond . appeal 
arises are briefly as fcllows:- On the 26th 
December 1914 Gulab, the principal debtor, 
executed a bond in favour of Gurdit Singh, 
plaintiff-appellant, promising to “pay on tha 
10th Bisakh, Sambat 1972, which is equivalent 
to 27th April 1915. Gujjar Singh, Radha 
and Indar, defendants-respondents; were 
„sureties for the payment of this debt and 
the condition in the bond was worded ag 
under:— ; 

Agar rupatya dene men kisi kism ka inkar 
karun to tinon ,samin rupate ke zimmewar 
hain. Sahukar unse шави] kar lewega, 

This means that if the principal debtcr 
shall make any refusal to pay, the sureties 
shall be liable to the oreditor who may 
recover frem them. 

„Ор the 7th June 1916 Gulab applied to te 
adjudicated an insolvent and onthe 11th Ге- 
cember 1916 he was so adjudicated, The plain; 
tiff filed the present suit against the three 
eureties without impleading the principal 
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debtor on the 7th July 1917. The lower Courts 
have dismissed the suit, holding that the 
sureties sould ‘not ba sued without implead- 
ing the principal debtor. 


lows;— 


1 “Ав. the! liability of the лән to pay 
a. debt afises if the- principal ehould fail 
to discharge it,’ the vreditor cannot sue 
the. sureties alone without making. the 
principal a o2-defendaut. Farther, the sure-. 
ties’ liability, to pay the debt was accord- 
ing to the terms of the bond not to- arise 
till the principal should refuse to do so. 
A refusal by him was not proved. He did 
not pay because he became insolvent.’ 


In-second appeal it is contended that 
sureties for payment of a debt can be sued 
without making the principal debtor a party 
to the suit, and that 16: was not necessary 


in the present suit to prove that the 
principal debtor actually refused to pay. 
The facts that he did not pay by the 


date agreed upon and that he subsequently 
filed a petition to be declared an insolvent 
аге suffcient to give the plaintiff a cause 
of action to sue the sureties, In Bro,en- 
dro Kissore Roy Ohowdhury ү. Hindustan 
Co-operative Insurance Society (1) it was held 
by a Division Bench of the Caleutta High 
Court that 
liable to the full extent of his obligation 
without being entitled to a notice as soon 
as the default of the principal debtor is 
complete, unless there is a special stipula- 
tion qualifying his obligation.” In my 
opinion the real meaning of the stipulation 
in the bond is that if the principal debtor 
makes default in payment according to the 
agreement the sureties shall be liable. I 
do not think it was necessary for the 
creditor to make a formal demand of 
payment from his debtor. It was the 
latter’s duty to pay the debt as agreed 
upon and when he made default in payment 
the sureties became liable. In any case 
when Gulab filed his application to be 
declared insolvent, a cause of action arose 
against the sureties for Gulab’s application 
was tantamount to a declaration that he could 
not pay his debts. 


. (1) 89 Ind, бав, 705; 25 0.1, J, 288; 210, W. N, 
482; 44 С, 978, 
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The learned 
Distriot. Тиде gives ‘his reasons as fol- 


"a surety for a debtor becomes: 


с #Page of 48 Ind. Cas—Ed, + 
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With reference to the decision of the 
lower Courts that sureties-cannot be sued 
alone without impleading the principal 
debtor, Bakhshi Tek Chand referred to 
a number of rulings ineluding tke following 
Panna Lal v. Marwar Bank Limited, Hissar- 
Ambola (2), wherein is reported a deoision 
of a Division Вепоһ of this Court in Civil 
Appeal No. 2420 of 1913. At page 4394 
column 1, bottom, will be found the desision 
of the Court to the effect that there is 
sufficient authority for the proposition that 
іп a case of this kind, the creditor is not 
bound to exhaust his remedy against the 
principal before suing the surety and that 
а cuit may be maintained against the 
surety though the principal has not been 
sued. The Court followed Sankana Kalana у. 
Virupakshapa Ganeshapa (3), Lachhman Johari- 
mal v. Bapu Kandu (4) and Totakot Shangunnt 
Menon v. Kurusingal Kaku Varid(b). Again 
the Madras High Court in the case reported 
as Parthasarathy Ohetty v. Yelchoort Narayana 
Chetty (6) has held that sections 195, 137 
and 149 of the Indian Contract Act make 
it clear that a creditor has the right to 
proceed against a surety without exhaust- 
ing his remedies against the principal 
debtor. The last sestion presupposes that 
the surety can be compelled to pay without 
the creditor resorting to the principal 
debtor for payment. Some of the same 
authorities were again relied upon as were 
referred to by this Court in the oase reported 
as Panna Lal v. Marwir Bank Lid, Hissar- 
Ambala (2). The case mcst similar to the 
present, however, is one desided by the 
Nagpur Judicial Commissioner which is 
reported as Gopal v. Ganpat (7). In that 
case it was held that section 16 (2) of 
the Provincial Insolvency Act does not 
preclude a creditor from suing the surety 
of his insolvent debtor, even though the 
creditor has wilfully omitted to prove his 
debt in insolvency proceedings. The вор. 
tingent liability of a surety, who has not been 


N 


(2) 48 Ind. Сав. 424; 91 P. Н, 1018. 
(8) 7 B. 146; 7 Ind. Jur. 817; 4 Ind. Dec. (x, 8.) 
99. 

(4) 6 B. II. C. R. A. C. J. 241. 

(5) 4 M. H. C. R. 190. 

(6) 37 Ind. Cas. 40'; 5 L. W, 161. 

17) 11 Ind. Cas 911,7 N L. В. 122, 
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called upon to pay or has not in fact 
paid, forms a debt proveable in the bank- 
ruptey of the principal debtor. There is 
ro duty incumbent on the creditor to prove 
his debt in insolveney. Similarly in the 
present case it is not inoumbent on the 
present plaintiff to prove his debt in the 
insolveney proceedings. The sureties on 
the other hand could have protected their 
interests by proving tbeir debt in those 
proesedings. Sardar Tulsa Singh v. Natha 
Singh (8) and Mathewson v. Ram Kanai Singh 
(9) were referred to by the first Court, 
but in my opinion they are clearly distingu- 
ishable from the present oase. I hold, 
therefore, that there is no authority for 
the proposition that in a case like the 
present the creditor cannot sue the sureties 
without also impleading the principal debtor. 
I further hold that the, plaintiff had a 
good cause of action against the sureties. 
Indar, surety, confessed judgment, and it is 
difficult to understard why the suit was 
dismissed against him also. 
and Radha pleaded a payment of Rs, 50, 
but it has been held that no such payment is 
proved. The plaintiff is, therefore, entitled 
to a deoree for the sum claimed against all 
the sureties. : 

I aecept the &ppeal and setting aside the 
orders of the lower Courts give the plaint- 
iff a decree for Rs. 590 with costs through. 
out against the defendants. 

Appeal accepted, 


(8) 15 Ind. Cas. 469; 58 P. L. R. 1912; 246 P. W. В. 
1912. 
(9) 16 Ind. Cas, 387. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁAPPELLATE Decres No. 811 
or 1917. 

February 10, 1919. 
Present:— Mr. Justice Walmsley. 
AFSURUDDIN AND ANOTHER— DEFENDANTS 
— APPELLANTS 
versus 
ABDUL HOSSE'N AND OTHERS 
—PLAINTIFEFS anD AKRAM ALI anp 
O0THERS— DEFENDANTS Nos. 3 то 5 

— RESPONDENTS. . 
Landlord and tenant—Kabuliyat, construction of — 
Tenant, right of, to obtain settlement—Subsequent lease 
to another, effect of. 
The defendant got settlement of a land which 
was bounded on ita south by the landlord’s kkas 
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patit lands, by executing a kabuliyat which stated: 
the area and the boundaries of the land and con 
tained the following clause:—‘I shall on payment 
of rent at the stipulated rate get settlement of 
all lands which will be found in my possession, 
whether they fall inside or outside the boundaries 
given in the kabuliyat.” After the defendant had 
taken possession of some of the khas patit lands 
of the landlord on the south, the landlord granted 
a lease of those lands to the plaintiff: . , 

Held, that on the terms of the lease; the land. 
lord was bound to recognise the defendant as his 
tenant of the landsof which he had taken pos- 
session immediately tothe south of the lands de- 
mised and, therefore, the landlord had no right to 
lease the same lands to the plaintiffs. [p. 815, 
col, 2.] f ү 

Appeal against the deores of the Officiating 
Additional District Judge, Tipperah,. dated 
the 3lst March 1917, reversing that of 
the Munsif, Commilla, dated the 24th 
July 1916, / 

FACTS appear from the judgment. 

Babu Dhirendra Lal Kastgir (with him Babu 
Prosanna Bhusan Gupta), for the Appellants.— 
The appeal arises out of a suit for re- 
covery of possession upon a declaration of 
title thereto based on a patta dated 1320. 
Defendant is a tenant of the same, landlord, 
The lease granted to defendant’by the ad- 
mitted landlord describes the land by its 
boundaries. The first Court found that 
the land in suit was inoluded within those 
boundaries and that it was їп the 
possession of the defendant, and dismissed the 
suit. The lower Court of Appeal reversed 
the finding of the first Court. 

I rely on the terms of the kabuliyat 
granted to me, which provided that if 
any surplus land be found in'my posses- 
sion I shall be allowed to hold the same. 
This implies tenancy on the defendants’ 
part. Tenancy is created by user. See 
Gooroo Doss Roy v. Issur Ohunder Bose 
(1). If the defendant has encroached upon 
the landlord's land, then according to 
the terms of the kabuliyat the defendant is 


entitled to be treated as a tenant. See 

Asim Sirdar v. Ramlall Shaha (2) and 

Kali Prosanna Das y. Bhagaban Mali (3). 
Babu Upendra Kumar Roy, for Ње 


Respondents.— The lower Appellate Court'a 
judgment is based on a construction of 
the lease granted to the defendant, Where 


(1) 22 W. R. 246, 
(2) 25 О 324: 13 Ind. Dec. (x s.) 217. 

an 17 Ind. Cas. 687; 7 С W.N. 348; 17 OL. J, 
L 
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‘the boundaries in a lease are indefinite, 
the area set out therein will prevail. 
The appellant’s саве here is altogether 
different from that in the lower Appellate 
* Court. The case of implied tenancy was 
never made in the lower Court. The 
area is specifically mentioned to be one 
kant, and the rate of the rent has also 
been fixed. See Kumar Rameswar Maliah v. 
Ram Tarak Haira (4). The ‘clause relied 
upon by the other side cannot be treated 
to be the dominant clause in the lease. 
Babu Dhirendra Lal Kastgir replied briefly. 
JUDGMENT.—The plaintiffs, who are 
now respondents, brought the suit to re- 
oover possession of a small piece of land. 
They failed in the first Court but on 
appeal they were successful. About the 
land comprised in schedule kha there is 
now no dispute. The appeal relates to the 
land comprised in schedule ga. It appears 
that" the defendants took settlement from 
the landlord in Aswin 1819, The boundary 


of the land on the south was described as ' 


khas patit. In Fous of the following year 
the plaintiffs took settlement from the 
same landlord. Within their patta the 
northern boundary was given as land com- 
prised in the jote of the defendantr; ко 
that the question relates to the boundaries 
on the south of the defendants’ land and 
on the north of the plaintiffs’ land. The 
learned Mursif, as I have said, found in 
favour of the defendants. On appeal the 
question which appears to have been 
-argued before the learned Judge was simply 
whether the land lay inside the defendants’ 
boun‘ary or not, and the decision of the 
lower Appellate Court was that it did not 
lie within the defendants’ boundary and 
was not part of the land demised to them. 
On that finding it decreed the suit. The 
defendants have now preferred this appeal 
and the argument which is pressed before 
me is this that the finding of the first Court 
that the defendants were in possession of 
the schedule ga land before the settlement 
with the plaintiffs has not been displased 
by the lower Appellate Court and that 
from that possession an implied tenancy 
may be inferred, more especially in view 
of the words contained in the patta to 
the defendants, namely, azyé kabuliyater likhit 
chouddihr bahire kt bhitare atiricta je kachamer 
(4) 1 Ind. Cas. 650; 14 О, Ү, N, 268, 


jato jamite amar dakhal sabyastha | hazbe tahar 


Ahajna tatkalin dharja nirikhe diya bandobasto 


kariya laib, It appears to me that this argu- 
ment must prevail. The first Court found that 
possession was with the defendants, and the 
Same view underlies the remarks made by ths 
learned Judge. That being so, on the terms of 
the patia it appears to me clear that the land. 
lord was bound to recognize the defendants as 
his tenants of the land of which they had 
taken possession immediately to the south 
of the land demised to them, and, there- 
fore, he was not ina position to lease the 
same land to the plaintiffs; and it follows 
from that that the plaintiffs cannot re- 
cover possession of the land from the de. 
fendants. In this view I allow the appeal 
and dismiss the plaintiffs’ suit во far as the 
land coniprised in schedule ga is concerned 
with cogfg-of the appeal in this Court and 
with proportionate costs in the lower Courts. 
Appeal allowed. 


— 


PATNA HIGH COURT. 
АррЕА FROM ORIGINAL Оврек No. 163 
or 1918. 

February 11, 1919, 
Present:—Mr. Justice Atkinson 
and Mr. Justice Manuk. 
BABUI GIRIJA KUEBR—Jccement- 
DEBTOR— APPELLANT 
versus 


Тнк SECRETARY or STATE ғов INDIA— 


DEGREE-BO..DER—[UESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
vr. 10, 18—Crown, right of, to recover Court-fees 
from property recovered by pauper plaintiff, eatent 
of—Charge, nature of—Remedy, form of—Separate 
suit to'enforce charge, whether maintainable. 

Order XXXIII, rule 10, of the Civil Procedure 
Code, creates two distinct, independent and separate 
rights and remedies. The first is a right in per- 
sonam as against the individual ordered to pay by 
the ‘decree, and the second, a right in the nature 
of a right in rem as against the property recovered 
in the suit, which is charged with the liability to 
pay and satisfy the Conrt-fees properly due and 
payable tothe Crown. In the event of the Crown 
being unable to effect a realisation of the dues 
payable to it on foot of the personal remedy 
afforded by the decree, it has a right to recover 
them from the property recovered by the pauper 
in the original suit in an execution proceeding 
without the necessity of instituting a separate suit. 
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.Às: & matter of fact гше 13 of Order XXXIII of 
the Code operates as a bar to the institution of a 
suit, whether -by the Crown ог by апу other 
person. [p. 317, col. 2; p. 318, col. 1.] 


Appeal from a desision of the Subordinate 
Judge, Saran, dated the 25th March 1918. 

Mr, Rajjendra Prasad, for the Appellant. 

The Government Pleader, for the Respond- 
ent. > 
JUDGMENT. 

ATKINSON, J.—This miscellaneous appeal 
comes before us from an order of the learned 
Subordinate Judge of Saran, dated the 25th 
March 1918, dismissing a petition of objec- 
tion filed on behalf of Musammat Babsi 
Girija Kuer in an execution proceeding 
instituted at the instance of the Secretary 
of State under Order ХХХ ПІ, rule 10. It 
is necessary to state shortly the facts which 
have given rise to the present miscellaneous 
appeal. 

The plaintiff in Suit No. 235 of 1916 was 
а pauper and obtained leave to sue in forma 
pauperis, &nd ав а consequence the plaintiff 
in that suit was exempt from the payment 
of Court-fees, The suit was one for a 
declaration of title coupled with a claim for 
recovery of possession of certain property. 
The suit was not contested by the defend- 
ants, with the result that the plaintiff ob- 
tained an ez parte decree, and in fact succeed- 
ed in her suit, and eventually recovered 
possession of the property which she claimed, 

The decree was passed by the learned Sub- 
ordinate Judga of Ohapra on the 28th June 
1916, ard thatdeoree provided “that the cost 
of Government be recovered from the defendant 
No. 1”. This reference.to the "costs of 
Government” referred to the Court-fee which 
would have been payable had the plaintiff 
not sued .in forma pauperis, and the toal 
amount of Court-fee which would have been 
payable to Government under such circum. 
‘atances would have amounted to the sum of 
Rs. 5408-0, . . 

1 The Government endeavoured to effeot 
their remedy and right as against defendant 
No. 1 for recovery of the Court-fees due 
pursuant to the aforesaid order of the learned 
Subordinate Judge. Government proceeded 
to enforce the personal remedy conferred 
by the decree as against defendant No. 1, 
and having made two attempts at execution 
as against the property ofidefendant No. 1, 
nothing. was realised ou foot of the exeou- 


tion proceedings instituted by the Crown; 
&nd consequently both applications for ex- 
ecution presented on behalf of Government 
were struck off. The property of defendant 
No.1 was so heavily encumbered that it was 
worthless in value. . - 

Government now apply, by petition, for 
leave to enforce their rights under Order 
XXXIII, rule 10, of the Civil Proceduré Code, 
and seek an‘orderthat the amount due for 
Court-fees may be realised by the attachment 
and the sale of the property mentioned in ' 
the petition, in respect of which Musammat 
Babui Girija Kuer brought the original suit 
and obtained a deeres in respect thereof as 
& pauper. i È 

In response to that peti.ion, ‘the original 
plaintiff, Musammat Babui Girija Kuer, filed 
a petition of objestion, alleging that the 
Secretary of State was not entitled to recover 
from her the amount of Uourt-fees claimed; 
and that the procesding instituted by the 
Secretary of State was irregular and contrary 
to law; and that he had no charge on the 
property recovered by herin the original 
suit, І ` 

When the petition on bebalf of Govern- 
ment came on for hearing, the objector 
failed to appear to substantiate the petition 
of objection filed by her, and the learned 
Subordinate Judge, for the time being, dis- 
missed the petition of obj2ction by his order 
dated the 25th of March 1918, and granted 
the prayer of the petition filed on behalf of 
Government. А | 

These facts are not in sontroversy and 
are admitted between the contending parties 
before us. 

Order XX ХІІ, rale10, which deals:with 
suits instituted by persons in forma pauperis, 
provides as follows:—That "where the 
plaintiff succeeds in the suit, the Court shall 
calculate the amount of Court fees which 
would have been paid by the plaintiff if he 
had noi been permitted to sue аз a pauper; 
such amount shall be resoverable by the 
Government from апу party ordered by the 
decree to pay the same, and shall bə a 
first charge on the subjest-matter of the 
suit," 

Thus under this rule of Order XXXIIT 
the Government seek to enforse their right 
to recover Court fees as a charge upon the 
subject-matter of the property recovered in the 
suit instituted by the plaintiff, . The personal 
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order to pay the Court-fees due as provided 
by the decree as against defendant No. 1 has 
proved utterly infructuous. 

-The contention on behalf of the objector, 
who is represented before us by Mr. Rajendra 
Prasad, isthat the Secretary of State’s only 
remedy ќо recover the Court-fees rightly 
‘claimed by the Crown is by a separate’ suit 
to raise the amount of the Crown dues 
charged hy statutory operation and effect 
upon the property recovered by the plaintiff 
in the original suit. 

Secondly, it is contended, that if the 
property that has been recovered is by law 
impressed with a charge in favour of the 
Crown for Court-fees, then it is only impress- 
ed with that charge so long as the property 
remains in the possession of the person 
against whom a personal order or decree 
has been made to pay such Court fees, 
‘And ‘thirdly, it is contended that owing to 
the amendment of the old Code of Civil 
Procedure апі by tha express wording 
‘of rule 10 of Order ХХ <111, as compared 
with section 411 of tbe antecedent Code 
of 1882, that the personal right to recover 
the Court-fees 
may be ordered to pay such sum as may be 
due, is in respect thereof distinct and sever- 
able and independent of the right created 
‘by the existing rule, whereby the property is 
impressed with the charge due to the Crown 
in respect of the Court fees legally and 
properly payable. 

The first argument, viz., that the Secretary 
of State must proceed by independent suit to 
recover the amount of the Court fees charged 
upon the property recovered in the original 
Suit, is, we think, unsustainable: firetly, 
because a similar argument was raised and 
discussed in the case of Ram Dus v, 
Secretary of State (1), in’ which 
it was held by the learned Judges of the 
Allahabad High Court that the remedy as 
against the property impressed with liability 
as a charge for the payment of the Court- 
fees due to the Orswn in suits properly 
instituted by paupers need not be enforced 
by separate suit, but might be enforced by 
an application in an execution prosseding or 
application made to the Court executing 
the original decree, 

“Mr, Rajendra Prasad admits that that 


decision covers this case, but he contends 
178 А, 419; А. W. N. -(1898) 121; 8 Ind. Dec. 
(s.s) 988. 


as against the party who. 


that by reason of the alteration in the 
wording of rule 10 of Order XXXIII, when 
compared with the seotion 4ll of the prior 
Code, а change has resulted which radically 
alters and varies the rights and remedies 
of the Crown in cases such as the present. 
The old section contained the words: "And 
such amount shall be a first charge on the 
subject-matter of the suit and shall also be 
restverable by the Government from any 
party ordered by the decree to pay the 
same." 16 is contended that the words “shall 
also” in section 411 of the Code of 1882 
having been omitted in rule 10 of Order 
XXXIII of the present Code, that thus 
the rights of the  Ürown have been 
altered and varied in the assertion of what 
is regarded as two respective but separate 
rights, one as against the person ordered 
personally to pay by the decree; and the 
other ag against the property which hag 
been recovered, and in respect of which 
the charge is created by what is in effect 
a statutory provision, We are of opinion 
that the omission of the word “also” from 
Order XXX II, rule 10, of the present Civil 
Procedure Cude has not the significance or 
the effectcontended for by the learned Counsel 
appearing on behalf of the objector. We 
are of opinion that Order XXXIII, rule 
10, creates two distinct, independent and 
separate rights and remedies. The first ів 
a right ix personam as against the indivi- 
dual ordered to pay by the decree; and 
the second, a right in the nature of a 
right in rem as against the property гө. 
covered in the suit, which is charged with 
the liability to pay and satisfy the Coart- 
fees properly due and payable to the 
Crown. 


In the event of the Crown being unable 
to effec a realization of the dues payable 
to the Crown on foot of the personal 
remedy afforded by tke decree, whatever 
doubts may have existed prior to the de. 
cision of the базе reported as Ram Das y. 
Secretary of State (1) as to the 
Crown’s right to recover the Court.foeg 
due relying on their right in rem as 
against the property recovered by the 
pauper in the original suit in an execution 
proceeding, without the necessity of institut. 
ing а separate suit, have been. set at rest 
by. the express provisions of rule, 13 af 
Order XXXIII; which is а now rule, aud 


518 


one, I eonosive,desigaedly enacted to bring 
the intention of the Statuts Law into har- 
mony with the law jalisially daslaral by 
the desision of tha Allahabad High Court 
ae as Ram Das v. Secretary of State 

1) 

In our opinion rule13 of Order XXXIII 
expressly provides that all matters in contro- 
veray and in issue between any of the 
parties to а pauper suit, including the 
Crown, by virtue of thbir rights as a party 
concerning any question that may be debate- 
able within the provisions cf rules 10, 11 and 
12 of that Order, shall be determined in 
an execution proceeding before the Vourt 
executing the original decree and in no other 
way whatsoever. In law Order XXXIII, 
rule 13, operates as a bar to the institu- 

. tion of an independent suit, whether by 


the Crown or by апу other person. The 
wording of rule 13 із аз follows: ‘All 
matters arising betwesn the Government 


and apy party to the suit under rule 10, 
rule 11, or rule 12 shall bedeemed to be 
questions: arising between the parties to 
the suit within the meaning of section 
47.” Now Goverument, seeking to enforce 
their claim to recover the Court-fees due 
to them as against the property which 
has been recovered: by the pauper in the 
suit originally instituted by him, is by 
virtue of this rule deemed and madea 
party to the original suit, and inasmuch 
as the point urged by the Orown 
is one directly arising within the provisions 
of rule 10 of Order XXXIII, it becomes 
a question as between the Government on 
the one hand and one other of the parties 
to the original suit, upon the other; which 
must be dealt with by an application to 
the Court executing the original decree 
under the provisions of section 47 of 
the Civil Procedure Code. 

Thus when we read rule 13 of Order 
XXXIII in conjunction with section 47, it 
amounts to this, that all questions arising 
between the parties to the suit in which 
an original decree is passed in respect of 
whioh the Crown is deemed to bea party 
referable to a matter under Order XXXIII, 
rule 10, the same shall be determined by 
the Court executing the original decree, 
and not by a separate suit, 

The view taken by Mr. Malla in his 
commentary on the Civil Proeedure Code 
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is that this rule operates as a bar to апу 
independent suit. By that expression of 
opinion we ara not in any sense bound; 
but it seems to us to be & correct inter- 
pretation of the principle of law controlling 
the rights of parties involved in this mis- 
cellaneous appeal. . 

The second contention put forward by 
Mr. Rajendra Prasad on behalf of the 
objector is, in our view, wholly unsustain: 
able, viz., that the amount of Court fees 
is only a charge upon the property recover- 
ed so long аз. that property remains in 
the hauds of the person against whom a 
personal order to pay has been made by 
the decree. There is no warrant: or 
authority to support this argument; and сег» 
tainly it isin the very teeth of the express 
phraseology of rule 10 itself. 

In our opinion the third argument ad. 
dressed to us is in effect covered by our 
determination of the first. 

Consequently we are of opinion that the 
application made by the Crown to the Court 
executing tbe decrees was a proper appli. 
cation duly and properly made; and that 
the Crown are entitled in that proceeding 
to have the property  reoóvered by the 
pauper attached and made liable to satisfy 
the amount due to the Crown for Court; 
fees amounting to the sum of Rs. 640-8-0, 
We also think that the Orown bad no 
alternative remedy save and except under 
section 47 of the Civil Procedure Code, 
and that no independent suit could have 
been instituted by the Crown to recover 
the amount wbich they now properly 
and legally claim, Accordingly we will 
dismiss this application in civil revision 
preferred by the objector-petitioner with 
costs measured at three gold mohurs, 

Manur, J.—To my mind Order XXXIII, 
rule 13,i8 a complete answer to the appel- 
lant’s first objection. Reading section 47 
with Order XXXIII, rule 13, and omitting 
all words unnecessary for the purposes of 
this case, the statutory rule of law would run 
as follows:— 

“All matters arising between the Govern- 
ment and any party to the suit under 
rule 10 (Order XXXIII) shall “be deter- 
mined by the Court executing the decree 
and not by a separate suit.” The only 
question, then, would be whether the matter 
raised by Government fell under Order 
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XXXII, role 10; There being no doubt 
that in this particular вазе the matter 
raised does so fall, fagres in holding that 
the first contention of the appellant must 
fail. 


With regard to the second objection it 
is obvious that Order XXXIII, rule 10, 
contemplates a successful pauper plaintiff 
resovering the property the subject-matter 
of his suit. Prima facie, therefore, the 
property would come into the possession 
of the plaintiff after the decree; and it 
woald be unreasonable to hold that if 
the very contingency contemplated by the 
rule has happened, the property is no 
longer liable tə a first ohargs in fayour of 
Government. 


One result of ascepting Mr, Rajeudra 
Prasad's -contention, in my opinion, would 
be that it would involve in all such cases 
в race between the Goverument and the 
successful plaintiff to-exeoute their respas- 
tive desrees against the defendant. On 
tke other hand, if, as has happened in 
this oase, the Government first seek and 
fail to recover their costs aliunde from the 
unsuccessful defendant and meanwhile the 
plaintiff has obtained possession of the 
subject-matter of the suit, a further result 
would be that the final provision of Order 
XXXIII, rule 10, would become a dead 
letter. Moreover, the rule does not make 
the charge conditional on the possession 
of the subjeot-matter of the suit by the 
unsuccessful defendant against whom 
in the first instance, as in this onse, the 
costs were granted. That, in my opinion, 
was neyer the intention of the Legislature 
and, therefore, I agree that the appeal 
should be dismissed with costs. 


Appeal dismissed. 


CALOUTTA HIGH COURT. 
APPEAL Feon APPELLATE Deorse No, 617 
oF £917. 

February 19, 1919, 

Present: —Mr. Justice Greaves. 
UMA CHARAN BISWAS —PrarsTIFE 
— APPELLANT 
versus 


NABIN CHANDRA MANDAL — 


DEgFENDANT— RESPONDENT. 

Bengal Tenancy Act (VIII B б. of 1885), Ch. X 
—Record of Rights, entry in -Presumption —Entry not 
proved to be wrong, effect of —Burden of proof—Eject. 
ment, suit for — Occupancy raiyat. 

Where the defendant was recorded as an occu- 
panoy raiyat in the Record of Rights (prepared 
uuder Chapter X of the Bengal Tenancy Act) and 
the presumption raised from that entry remained 
unrebutted by any evidence given by the plaintiff 
who sought to eject the defendant as being an 
uader-raiyat: 

Held, that the plaintiff having failed to show 
that the entry was wrong and to displace the 
presumptien arising from the entry, the Court was 
bound to rely on the entry in the Record of 


‘Rights and to dismiss the suit ! p. 320, col. 2,] 


Gopal Mandal v. Tapai Sankhari,45 Ind. Cas 545; 
220. W. М.б18; 280, L. J. 84; 46 C. 43, relied 
upon. 


Appeal against the decree of the Subordi- 
nate Judge, Faridpore, dated the 19th Decem- 
ber 1916, reversing that of the Vansif, 
Bhanga, dated the 19th of April 1915. 


FACTS appear from the judgment. 


Babu Mukind Behary Mullick, for the 
Appellant.—Plaintiff brought this suit for 
ejecting the defendant under-razyat, who 
took a lease for nine yeara by а registered 
kabuliyat in 1899. The lease expired in 
1900. From 1901 defendant continued 88 
& tenant at-will from year to year. The 
notice to quit was served through Court 
in 1912. The suit was brought in 1918. 
Defendant denies the kabulyat and says 
that his jummah was of an occupancy 
raiyat and that the plaintiff was tenure- 
holder. It was only at the time of argu- 
ments that the defence Pleader took the 
plea. An under raiyat oan acquire occupancy 
right only in certain circumstances which 
would depend chiefly on local custom, 
Refers to S. С. Sen’s Bengal Tenaney 
Act, page 726 (3rd Edition), paragraph 8, 
Section 113 of the Bengal Tenanoy Act 
also favours the acquisition of овопрапоу 
right by ап under.razyat, But that was 
not the defendant's ease яв set out in 
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his written statement. No specific issne was 
raised on the point and the plaintiff could 
not meet the cass. The circumstances of 
the acquisition of occupancy right must 
be strictly proved. The case should go 
back for a trial on the point. 

Babu Jogesh Chandra Roy (with him Babu 
Promotha Nath Mitra), for the Respondent.— 
The ‘point was raised іп the written 
statement and evidence also adduced on 
the point. · The Record of Rights supports 
the ‘defendant’s ease. The entry therein is 
good evidence which has not beer rebutted. 
See ‘Gopal Mandalv. Tapat Sankhari 1). 
The ease is concluded bg findings of fact 
and should not go bask. . 

Batu Mukunda Behary Mullick, in- reply.— 
The case in Gopal Mandal v. Tapai San- 
khari (1) is distinguishable. The circum- 
stances: of acquisition of -the right of 
osoupancy must be stridtly proved. 

JUDGMENT.—This appeal is by the 
plaintiff against & decision of the Subordi- 
nate. Judge of Faridpur, dated 19th December 
1916, reversing & decision of the Munsif 
of Bhanga, dated 19th April 1915. The 
plaintifi’s suit was to eject the defendant from 
the holding in suit, The plaintiff alleged 
that the defendant was an under-racyat 
holding under a lease dated 28th Kartik 
1239 for a period ofnine years expiring in 
the year 1807 and which was not liable 
to be renewed. On the expiry of the 
term the: tenant held over upon the terms 
of the lease until the year 1512, when the 
plaintiff gave him notice to quit. The 
suit was commenced on the 2ist July 
1914, The main allegation of tke defend. 
ant was that the plaintif was a tenure. 
holder and that he was an occupancy 
raiyat, At the same time he pleaded as 
an alternative case that if he was not an 
occupancy raiyat yet he had, by local usage, 
acquired а right of occupancy. The 
learned Subordinate Judge holds that the 
defendant is поь lable to oejectment, 
for that. he has really a right of oscu- 
pancy in tbe land. He goes on to say: 
“The lower Court has not. come to any 
finding upon this point, on which it 
appears that no specific issue was raised...” 
and he says that in the circumstances he 
should have remarded the case for a find- 

(1) 45 Ind. Cas. 545; 22 О; W, N. 618; 28 С, L, J. 84, 
46 C. 43. 


ing on that issue but for the fact that 
he found a statement in the Resord of 
Rights that the defendant had rights of 


ossupancy and in view of this piece of 
evidence, which he says is uncontradicted 
by any evidence adduced on behalf of the 
plaintiff other ‘than his uncorroborated 
statement, that the defendant had estab: 
lished that he had rights of occupancy in 
the land. It is urged before me that 
inasmuch as the defendant's case was 
that he was an occupancy raiyat and that 
as there was no issue upon the question 
as to whether, if he was only an under. 
raiyat he had acquired rights of occupancy, 
I should remand the case for a finding as 
to whether the defandant had acquired by. 
lozal custom or usage any occupancy 
rights in the land. But unfortunately for 
the. plaintiff, having regard to the entry 
in the Record of Rights that the defendant 
had rights of occupancy, the burden of 
proof was upon him to show that this 
entry was wrong and to displace the pre- 
sumption that arises therefrom, This he 
has failed to, do. In the circumstances 
think that the Subordinate Judge was 
right in holding that upon ths evidence 
to be found inthe Record of Rights, which 
is uncontradicted by any evidence of the 
plaintiff, the defendant had right of 
occupancy in the land and sonsequently 
was not’ liable to ejectment by virtue of 
the notice given in the year 1912, I 
have been referred to а 0889, Gopal 
Mandal v. Tapai Sankhari (1), which seems 
to me to be in point in deciding tbis 
question ; it decides that if you have au 
entry in the Record of Rights such as we 
have in this сазе and the presumption 
raised from that entry is ancontradicted 
by any evidence given by the plaintiff 
who seeks to eject a defendant as being 
an under raipat, the Court must and should 
rely upon that entry in the Record of 
Rights. 

For these reasons, I think, the decision 
of the Subordinate Judge is correct, and 
this appeal fails and must be dismissed 
with costs. 

Appeal dismissed, 
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: PUNJAB CHIEF COURT. 
- SEGOND Civiu Appear- No. 738 or 1917. 
February 16, 1919. 

Present :—Mr. Justice Chevis. 
ABDUL HAKIM -—PrAINTIFF— 
APPELLANT 
versus 
НОСАМ CHAND AND OTHERS — DEFENDANTS 
RESPONDENTS. 

Fraud, decree set aside on ground of—Suit, former, 
whether revived - Failure to give credit for payments, 
whether amounts to fraud. 

The setting aside of a decree found to have 
-been obtained by fraud does not mean the re- 
vival of the former suit. [p. 322, col. 1.] 

Raj Kumar Roy v. Hara .Krishna Chakravarty, 10 
Ind, Cas, 356; 15 C. L. J. 217, Sarbesh Ohandra Basu 
у, Hari Dayal Singh Rai, 5 Ind. Cas. 286; 14 C. W. N. 
451; 11 C. L. J. 346 and Bhagwan Dayal v. Param Sukh 
Das, 36 Ind. Cas. 866; 14 А. L. J. 818; 39 A. b, distin- 
guished, 

Where in a suit against a minor, who is not re- 
presented, the plaintiff obtains a decree by sup- 
pressing certain evidence and not giving credit to 
the minor for payments made on his behalf, the 
decree is liable to be set aside on the ground of 
fraud and the deoree-holder is not entitled to re-open 
the former suit. jp, 322, col. 2,] 

Bhimaii Gobind Kulkarni v. Rakmabai, 10 B. 388; 
5 Ind. Dec. (x. s.) 613, followed. 

Saeond appeal from the decree of the 
District Judge, Karnal, dated the 3lst 
Oatober 1916, affirming that of the Munsif, 
lst Class, Karna), dated the 4th November 
3914, digmissing the suit without costs. 

FACTS —In 1882 one A. H., the father of 
the present plaintiff, mortgaged a house to 8., 
tbe defendan', for a sum of Rs. 500. Of this 
sum all but Вз. 40 had been paid, when 
in 1892 A. H. exesuted a further mortgage 
in favour of S. for a sum of Rs. 260 
inelading the former balance of Rs. 40, and 
got bask the deed of 1889. In 1897 one 

В obtained a decree against A Н. in 
execution of which one third of the 
house was sold by auction for Rs. 90 to 
one A. S. The objections of S. having 
been dismissed, he filed a regular suit for 
the realisation of the amount of his 
second mortgage impleading as defendants 
the present plaintiff, his mother, B. and 
A. S., and obtained a decree for the sale 
of the whole house. Inexecution only two- 
‘thirds of it were sold, he himself being the 
purchaser. . 
. The plaintiff on attaining majority brought 
tha present suit for a declaration that 
‘the decree obtained by S. in 1898 was 
pbtained by fraud and was not binding 
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on him and that he was the owner of 
the two-thirds portion of the house sold in 
execution of the said decree. The Munsif 
held that the plaintiff had not been properly 
represented in that suit and that the decree 
was obtained: by fraud 16 appeared that 


the proceedings in that suit were ez parte 


against all defendants except A. S. But 
the Munsif dismissed the suiton the ground 


that as the plaintiff was not in possession, a 


suit for declaration did not lie. 

On appeal the Distriot Judge held that 
the plaintiff was in possession and was, 
therefore, entitled to ask for a declaratory 
decree. But he dismissed the suit, hold- 
ing that the plaintiff was properly repre- 
sented in the suit of 1898 and had failed to 
show that S. obtained the decree by fraud. 

The plaintiff preferred a second appeal 
to the Chief Court and it was conceded 
by Counsel for S. that the District Judge's 
finding on the question of representation 
was incorrect. The Court held that the 
result of the suit depended upon whether 
or not the mortgage of 1892 had been 
satisfied before the suit of 1898 was 
inetituted and remanded the case under 
Order XLI, rule 25, Civil Procedure Code, 
to the District Judge for a finding on 
the evidence on the record and report upon 
this point. On remand the District Judge 
found that the mortgage-deed of 1892 had 
not been discharged when 5. filed the cuit 
against the plaintiff in 1895, 

Sheikh Niaz Ali, for the Appellant. 

Lala Moti Sogar, R. S., for the Respondents, 

JUDGMENT.—The facts of this case 
are given in the previous order of this 
Court dated lith January 1918, remand- 
ing the case to the District Judge for 
a finding whether the mortgage of 1599 
had been satisfied before the suit of 18:& 
was instituted. The learned District Judge 
has examined Shugan Chand,. and come 
to a finding that the items of Rs, 44, Rs, 55 
and Rs. 79 were not paid towards this mort. 
gage and that the mortgage was not satisfied 

1 ean only say that the District Judge 
seems to have been ready to socept any and 
every explanation put forward by Shugan ``: 
Chand. Shugan Chand explains, tor instance, 
that the item of Rs. 55 paid on 25th July 
1893 was taken in settlement of four items 
of Rs. 15, Rs. 10, Rs. 5 and Rs. 20, total 
Rs. 50, together with Rs, 5 interest. Thesg 
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‘four items appear in  Shugan Chand’s 
secount books, But, unfortunately for 
Shugan Ohand his own books show that 
these four items were advanced by him 
after the item of Re. 55 was paid to him, 
-so this sum of Rs. 55 cannot possibly have 
been paid in settlement of these four items, 
Shugan Chand may be, as the Munsif says, 
one of the cleverest baniahs in Panipat, 
but his explanation with regard to the 
Rs. 55 item is anything but clever, in 
fast it is palpably false, and I have no 
.hesitation in agreeing with the first Court 
that this sum of Rs. 55 was paid towards 
“the mortgage of Ra. 260; the words in the 
receipt "rupai 980 men” also clearly refer 
.$o the mortgage. 

Seeing how Shugan Chand has lied with 
respect tothe above item, I am not pre- 
pared to ascept his explanation on other 
points. But I consider it unnecessary to 
go into the other items. It is clear to me 
that when Shugan Chand brought his suit 
he falsely and fraudulently concealed a 
certain payment of Rs. 55 and made out 
his mortgage debt to be greater than it 
really was. He took advantage of the 
minor not being represented and his deoree 
was fraudulent. This ia I consider «a 
Buffioient reason for setting the decree aside. 

Lala Moti Sagar urges that I should go 
into the whole case, aud come to an exact 
finding as to what sum (if any) was really 
due on the mortgage when Shugan Chand 
brought his suit, and that the decree 
should not be entirely set aside unless it 
is found that the mortgage debt was wholly 
discharged. He argues that the decree 
should merely bə redneed to that amount 
which was actually dus on the mortgage 
when Shugan Chand obtained his decreg, 
He quotes Ra) Kumar Roy у. Hara Krishna 
Chakravarty (1), Sarbesh Chandra Basu ү. 
Hari Dayal Singh Rai (2) and Bhagwan 
Dayal v. Param Sukh: Dass (8) and urges 
that setting aside the decree means the 
revival of the former suit. No doubt this 
may be right in some cases, but is it so 
when the former decree is found to have 
“baen” obtained by fraud? Not one of the 
above cases appears -to һе а case in which 


(1) 10 Ind. Cas. 865: 15 C. L. J. 217. 


(2):6 Ind, Cas. 2:6; 14 C. W. N. 451; 11 0, L J. 
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the decree was obtained by fraud. Lala 
Moti Sagar then argues that mere srp- 
pression of evidence and not giving oredit 
for repayments is not fraud, and here he 
quotes Ohinnayya v. Ramanna (4). But 
Shugan Chand is a olever biniah, and 
I presume he knew well that the Rs. 55 
had been paid in satisfaction of the 
mortgage; to suppress this fact in a suit 
against & minor who was not represented 
and thus to take an unfair advantage 
of the minor was, to my thinking, fraud 
In Bhimajt Gobind 
Kulkarni v. Raknabai (5), where a deorea 
obtained by fraud had been set aside, the 
decree holder was not allowed to re-open 
And in my opinion this 
is the correct view. Tne fraudulent son- 
duet of Shugan Chand, in my opinion, en- 


‘tails. forfeiture of the decree, and he has 


mo right to reopen the former case. I 
‘decline, therefore, to discuss the remaining 
items in dispute. - 


I accept this appeal and setting aside 
the orders of the lower Coarts I grant 
plaintiff a decree as claimed in the plaint. 
Shugan Chand will pay plaintiff's costs in 
all Courts, 

Appeal accepted. 

(4) 19 Tnd. Cas 579; 38 M. 203: 25 M. L J, 228; 
13 M.L. T 42, 93) М W N 387. 

(5) 10 B, 338; 5 Ind. Dec 4x з.) 613, 





CALOUTTA HIGH COURT. 
ÀPPEAL FR)4 ÁPPéLu.TE Dxo«EE No, 1752 
CF 19160. 

February 4, 1919, 

Present: — Mr. Justice Richardson and Justice 
Sir Syed Shamsul Huda, Кт. 

RAM NATH PARUI—DEFENDANT— 
APPELLANT . 

tersus — 
HARIMATI DASSI, оч HER DEATH HER HEIRESS 
AND DALGaTEK RADHA SUNDARI DASSI 
— PLAINTIKE - Re Poxpenr. 
Appeal—Aprellate Court, discretion of, to allow new 
point to be raised in appeal 

A Court of Appeal mu t have a discretion whether 
it should allow a new point to be raised in appeal 
or not, If the new point goesto the Jorisdiction 


ee 
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of the Court below or ifa Statute has been con- 
travened, the tourt of Appeal may properly con- 
sider it [p. 323, col ".] 

Rajah Balwant Singh v. Secretary of State, 30 I. 
A. 1,80 W.N. +21 (P.O): 25 A 527; н Sar Р. 
C.J. 564 апа Rajah Hav Narain Singh v. Chaudhrain 
Bhagwant Kaur, 4 I. A 55; 1з А 300 (P, О.); 6 Sar. 
Р 0.4 14; 15 Ind. Jur, 283; 7 Ind. Dec. (N.s.) 189, 
relied on. 


Appeal against the decree of the Sub- 
ordinate Judge, Nadia, dated the 29th April 
1916, reversing that of the Munsif, Krishna- 
gar, dated the 26th May 1915. 

Babu Manmatha Nath Roy, for the Appel- 
lant. 

Babus Narendra Nath Bose and Upendra 
Nath Begchi, for the Respondent. 

JUDGMENT, ~ The defendant in this suit 
is in possassion of certain tanks belong- 
ing to the plaint/ff. 16 js found that the 
defendant саше into possession under an 
agreement in writing which, if it had been 
registered in accordance with the require- 
ments of section 107 of the Transfer of 
Property Act, would have been. а valid 
lease for а term of eight years, Being 
unregistered, however, the document is, under 
the provisiors of seotion 49 of the Registra- 
tion Act, inadmissible in evidence, at any rate 
ав а lease, In thatstate of things the plaint- 
iff seeks to evict the defendants on the 
footing that he is at the highest a tenant at 
sufferance, The trial Court dismissed the 
suit but tbe lower Appellate has made a 
decree in the plaint ff’s favour. 


On this apseal it has been contended 
on the defendant's behalf that havi g been 
placed in possession, he is in the same 
position as if the written agreement had 
been duly registered ns a lease. In support 
of that contention we have been referred 
to a number of cases such as Bibi Jawahir 
Kumari v. Ohatterput Singh (1), Singheeram v, 
Bhogbat Ohander (2) aud Sarat Ohandra Ghose 
v. Shyam Ohand Singh Roy (3), where the 
principle laid down in England in Walsh v. 
Lonsdale (4) has been applied in this country. 

All wa need say in the present case is 
that this defence to the astion was not 
taken in the Courts below and the plaint- 
.ff, therefore, had no opportunity of meet- 
ng it. If it be said that the defence 

(1) 2 C. L. T. 343. ý ii 

(2) 6 Ind. (as. 632; 11 CO. L. J. 64! 

() 14 Ind. Cas. 701; 39 C, 663; '6 C. L. J. 7l. 


31 4) (1882) 21 Ch. D. 9, 62 L. J. Ch. 2; 45 D. Т, 853; 
W. R. 169, 


INDIAN ОАВЕВ, 323 


raises a question of Jaw and law only, Tam 
not gira that that is so, More ver, a -‘ourt of 
Appeal must have a discretion whether it 
should allow a new point to be raised or 
not. If the new point goes to the jurisdic- 
tion of the Court below or if a Statute 
bas been contravened, tha Court of Appeal 
may properly consider it: Rajah Balwant Singh 
v. Secretary of State (5) вой Raja Har Narain 
Singh v. Ohaudhrain Bhagwant Kuar (6). 
The new point here із not of that description 
and we do not think we should allow it to be 
taken. 

[t may bs added that the term of the 
eight years mentioned in the written agree. 
meat will expire some months hence. Тһе 
result is that the appeal is dismissed with 
costs. 

The plaintiff has a sross-objastion on the 
subject of mesne profits. It was filed out of 
time. An application was made for extension 
of time but no notice was given to the other 
side of the affidavit on which the application 
was based. The orcss-obiestion must, there- 
fore, bə disallowed but without costs, 


Appel dismissed, 
(5) 20 I. A. 172; 8 C. W.N. 12L(P C.); 25 А. 527 
8 Sar. P C.J 664. 
(6) 18 I. A 55 at p. 58. 13 A, 300 (Р. О.): 6 Sar. P. 
C. J. 14; 15 Ind, Jur, 283; 7 Ind. Dec. (x. в.) 189. 





PATNA HIGH COURT. 

Сіті, Revision No. 208 or 1918. 
January 6, 1918. 
Present: —M v. Justioe Roe and Mr. Justice 
Coutts. 

SRI PRABHU—Pestitionarn 
versus 


DWARKA PRASAD —Obpposite Parry. . 

Civil Procedure Code ' Act V of 190%), О IX, тт. 8, 
10, 2 - Plaintiff, one of severil, ordered to appear in 
person -Dismissal of suit for default, legality of. 

A Court has juvrisiiction to direct a plaintiff 
to appear in person ап і to dismiss his suit if he fails 
todoso ([p.444,vol I] 

In the course of a trial the defendant asse-tod 
that he wished to examine one of the three plaintiffs 
as a witness inthe case and to rely upon his oral 
evidence. The Court ordered that the plaintiff 
shoald appear in person and on his failure to do во 
dismissed the whole suit: 

Held, that the Court had jurisdiction to dismiss 
the suit as against the plaintiff who had been ordered 
to appear in person, but that it had no jurisdiction to 
dismiss 16 as arainst the remaining plaintiffs and 
that to that extent its order mast he set qside. (р. 
324, cols 1 & 2.] 
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Revision against a decision of the District 
Judge, Muzaffarpur, dated the llth June 
. 1918, reversing that of the Munsif, Muziffar- 
pur, dated the 15th June 1917, 

Mr. Rajendra Prasad, for the Petitioner, 

Messrs. Murari Prasad and Har Narain 
Prasad, for the Opvosite Party. 

` JUDGMENT.—This is an application to 
set aside an order by the District Judge 
of Muzaffarpzr, entertaining an appeal 
against an order of the learned Munsif dis- 
migsing a suit under Order IX, rule 12, 
as read with Order IX, rule & There 
were three plaintiffs to the suit, In the 
course of the trial the defendant asserted 
that he wished to examine one of them 
asa witness in the case and rely upon 
his oral evidence. Upon this the learned 
Munsif ordered that the plaintiff should 
appear in person. He failed to do £o, and 
the ‘suit was dismissed. 
| In appeal the learned  Distriot Judge 
pointed out that the learned Munsif’s order 
directing the plaintiff to appear in person 
was’ поё an order such as is contemplated 
by Order X, rule 4, and that, therefore, the 
order made dismissing the suit was rota good 
order under Order 14, rale 12, and sould not 
be supported.” He further held that inasmuch 
as ons of the- plaintiffs only was directed 
to appear, the suit could not bs dismissed 
as against all the plaintiffs. On the firat 
part of this decision it is clear that the 
learned Judge lost sight of the provisions 
of Order III, rule 1, which directs that 
any party may be directed to &ppear in 
person. Order IX, rule 12, olearly refers 
io án order made under Order III, rule 1, 
for the penalties to be incurred on failure 
to obey an order under Order X, rule 4, 
are set forth in Order X itself. The 
learned Munsif, therefore, had jurisdiction 
to direot tbe plaintiff to appear ia person 
and had also jurisdiction to dismiss his 
guit if he failed to do so. The order dis. 
missing the suit against-the plaintiff who 
‘was directed to appear in person could not 

ave been rightly attacked in the District 
Uourt and indeed no Appeal lay to that 
Court. The order, - however, dismissing the 
suit as against the remaining plaintiffs 
was: clearly mad; in contravention of Ога, г 
WX, rule 10. The two plaintiffs who had 
mot been directed to appear in person had 
‘signed a vakalatnama directing their Pleader 


INDIAN CASRB, 


[1919 


to appear for them and that Pleader was 
present on the day of hearing, and had 
filed on behalf of the plaintiffs a list of 
witnesses to be examined. Even, therefore, 
if the learned Judge had no jurisdiction 
io entertain an appeal against this part of 
the Munsif’s order, we ars of opinion that 
in so interfering he has done substantial 
justice and if that order had not been made 
we ourselves would have made it under 
seotion 115 of the Code. We, therefore, see 
no reason to interfere with the  Judge's 
order directing that the suit be continued 
ор behalf of the two plaintiffs who were 
not ordered to appear in person, but we 
set aside that part of the Jadge’s order 
which permits the continuation of the suit 
by the plaintiff who was directed to appear 
in person. 
Order varied, 


. LOWER BURMA CHIEF COURT. 
Sgoonp Озуп, APPEAL No. 217 or 1916, 
February 20, 1918. 

Present: —Sir Daniel Twomey, Kr., 
Chief Judge, and Mr. Justice Ormond. 
MA NYI MA alias MA KYIN HMON 
AND OTHERS—PLAINTIFF3—APPELLANTS 

` versus 
AUNG MYAT AND OTHERS—DRFENDANTS— 
RESPONDENTS. 

Probate and Administration Act (У of 1891), ss, 8, 
90 Contract Act ІХ of 1872), s. 63— Limitation Act 
(ІХ of 1 08, Sch I, Arts. .20, 1.4— Administrator, 
minor whether can be appointed Sale by administrator 
without leave of Oourt—Ratification—Suit to recover 
possession of property sold — Limitation. 

A grant of Letters of Administration to a minoris а 
nullity. (p. 326, col. 2.] 

An administrator of the estate of a deceased 
person is in no sense the guardian of the minor heirs 
of the deceased. If hesells their property as their 
guardian, the sale is altogether void and section 68 
of the Contract Act cannot make it good Nor can 
such a sale be subsequently ratifled by the minor. 
[p 35. сої ^] 

Where an administrator sells immoveable property 
belonging to the estate of the deceased without the 
leave of the Court, the heirs of the deceased have 
the right of treating the saleas void and this right 
is uot extinguished by the lapse of six years under 
Article 20 of Schedule | of the Limita ion Act, 
Therefore, a suit for possession of the property: 
within 2 years of the sale is not barred by time, 
[р 3-6, col, -.] 

Mr Doctor, for the Appellants. 
Messrs. Ва Tin and J. A. Maung Gyi, for 


Raspondents Nos. 1 and z, f 
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JUDGMENT. 
Овмомо, J —The plaintiff Ma Shwe Bon 
sued for possession and mesne profits in 
respect of two-thirds of a certain holding 
which she bought by registered conveyance 
from Ma Shwe Hmon and Ma Pu on the 
5th February 1913. The land originally 
belong to Ko O Za deceased. The first 


two defendants ure in possession and they: 


purchased the holding from a Chetty in 
1912. The Chetty purchased in 90« from 
two other defendants, Po Nge and his wife, 
who purchased in 1904 from Po Nyo, Chit 
Su and Ma Se. Po Nyo was made a defend- 
ant but has died and Ma Se is also а дө. 
fendant. These three bought the land in 
1903 or 19 4 from the administrators to the 
estate of Ко О Za deceased for Ra, 1,750. Ko 
О Za died in 1599 leaving & daughters Ma 
Hnin Yon, the wife of Po Nyan, Ma Shwe 
Hmon and Ma Pa. The last two, who 
were minors at the time of Ko O Za’s 
death, sold their two-thirds share in the 
land to the plaintiff in 1913, Ma Shwe 
Hmon eame of age in 1904 and was an 
adult at the time of the sale to Po Ngo, and 
Ma Pu came of agein 1908 and was an 
adult at the time of sale to the Chetty. 
The three sisters lived together and Po 
Nyan managed the property. - He took out 
Letters of Administration to their father’s 
estate, the letters were granted in his name 
and his wife Ma Hnin Yon's and also in 
the names of her two minor sisters. Їп 
1902 he sued and recovered possession of 
the land from a stranger. Both the lower 
Courts have found that Po Nyan sold tha 
land to Po Nyo, Chit Su and Ma Se to 
defray the legal expensesof that suit; that 
as regards the tro minors it was sold for 
necessaries; and that the two minors 


have benefited to the extent of two-thirds : 


of the sale-proceeds, tie, two-thirds of 
Rs. 1,750 or Rs, 1,1562, Both of the lower 
Courts apparently held that seation 63 of 
the Contract Act makes the sale of the 
land by Po Nyan good and dismissed the suit, 
The suit was dismissed also on the grounds 
of estoppel, acquiescence and ratifisation on 
the part of the plaintiff's vendors The 
Divisional Court also held the plaintiff's 
claim to be barred by limitation, because the 
property having beeu sold by the adminis- 
trator without the leave of the Oourt, the 
sale was voidable under section 90 of the 
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Probate and Administration Act, and Ma 
Shwe Hmon and Ma Pu could avoid that 
sale only within three years of the date: 
of their attaining majority, because Artiole. 
114 of the Limitation-Act prescribes three 
years аз the period within which a suit 
for the rescission of a contract can be 
brought. 

First.-What was the effect of the sale to^ 
Po Nyo, Chit Suand Ma Se by Po Nyan, 
co3sidered asa sale made on behalf of the- 
two minore? ? 

Po Nyan was in no sense the guardian 
of his two minor sisters in-law; if, tbere- 
fore, he sold their property as their guardian, 
the sale would be altogether void, and section’ 
68 of the Contract Act could not make such 
sale good, And the sale being void, it could: 
not be ratified, 

Nex! asto estoppel:—There is evidence to 
show that the two minors joined with Po 
Nyan in the first sale to Po Nyo, Chit Su 
and Ma Se by applying for the mutation 
of names in the revenue register; but 
they did not know of the subsequent” 
sales until after the sale "by the Chetty in 
19 2. Their joining in the sale to Po 
Nyo, Chit Sa and Ma Se when they were 
both minors was a` nullity; and after. 
attaining their majority they cannot be said 
to have intentionally caused or permitted 
the subsequent purthasars to believe that 
their interest in the property was being 
bought by such purchasers when they did 
not even know of the sales. 

Lastly.—W hat was the effeot of the sale 
to Po Nyo, Chit Su and Ma Se considered 
as a sale by Po Nyan as administrator? 
The grant of letters, so far as the twa 
minors were concerned, was a nullity. The 
sale was made by Po Nyan, the adminis- 
trator, without the leave ot the Court and 
was good until avoided by the minors, 
te, the plaintiff's vendors, But the minors 
kaew of the sale at the time and did not 
express any intention of avoiding it until 
they sold their two-thirds share to the 
plaintiff in 1913, d.e., after a lapse of 9 or 
10 years—and 9 and 5 years, respectively 
after they had attained majority, 

Mr. Doctor for the plaintiff appellant вор. 
tends that this being a suit. for possession, 
the plaintiff вап under Article 142 or Artiola 
144 of the Limitation Aot bring his 
suit at any time within 12 years from the. 
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time when his vendors discontinued their 
possession or when the defendants’ posses- 
sion became adverse, 26, from 1903 ог 
1904; the date of the saleby Po Nyar; 
and he relies upon the ease of Bi:oy Gopal 
Mukerji v. Srimati Krishna Mahishi Debi (1). 

The Divisional Judge thought that Article 
114 applied; but that Article only applies 
to a suit between promisor and  promisee 
for tbe rescission of an existing contract 
between them: see Bhawari Prasad Singh 
v. Bishechar Frosod Misr (2). Article 91 dres 
not apply, because the sale in question 
was an oral sale and there was no instru- 
ment to be set aside: see Mittra on Limi- 
tation, page 987. Article 120 apparently 
-ig the Article that would apply ќо a 
suit by the plaintiff's vendors to set aside 
the sale by the administrator on the ground 
tbat it was made without the leave of the 
Court. That Article allows 6 years from 
the time when the right to sue accrued, 
i.e, from the date of the sale (1908.04); 
and under sestions 6 and 8 of the Limita. 
tion Act tbe plaintiff's younger vendor 
would bave up to 19011. As stated 
above, they. did not attempt to avoid the 
sale until 1918 which would be beyond 
the period allowed by Article 120. 


The present case, I think, is governed 
by Bijoy Gopal Mukerji’s case (1). In that 
case the plaintiffs sued for possession as 
yeversioners upon the death of a Hindu 
widow. The defendants were in possession 
urder an ova (Jease) granted by the 
widow. Article 91 of the Limitation Aot 
provides 3 years for a suit to cancel or 
Bet stide an  instrumen!: and under that 
Article the suit sould lave been barred. 
Their ‘Lordships of the Privy Council beld 
that the ijarı was voidable and pot void; 
that the reversioner could ether sffiim it 
or treat it ie a nullity without the intervention 
of the Court; that he showed his election to 
do the latter by commencing an action to re- 
ecver possession of the property and that 
there was nothing for the C nrt either to set 
aside or carcel as а condition precedent 
to the right of action for possession, which 
was governed by Article 141. 


(1) 241 A. 87; 110 W, N. 494. FOL J. 284 9 
Bom. L В. ¢02; 2 M. L. T 158; 17 М L J, 154; 4А. 
L.J.*29. 34 О 329. 

(2) 8А. 846; А. W.N. (1851) 95; 2 Ind. Deo. (N. в.) 
B65. 
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That decision is based upon the principle 
that under the Limitation Act the remedy 
cnly, and not the right, is extinguished 
except tbe right to property, which is ex- | 
tinguished after the determination of the 
period prescribed for a suit for possession 
of such. property (section 28), 

The ease of Мохе Narain Munshi v. 


` Taruck Nath Motcra (8) is at first sight 


an authority in favour of the respondents. 

In that case the plaintiff, a validly adopted 
вор, sued for possession of property in the 
possession of the defendant, whose adoption 
was invalid. Their Lordships held that the 
suit was а suit to set aside an adoption" 
within the meaning of the Limitation Act 
of 1871 and that the suit was barred: in 
other words, their Lordships held that in 
the case of an invalid adoption, the status 
of an adopted son is acqnired after а 
lapse of the period prescribed for а suit 
to set aside the adoption, if such status 
has been openly asserted during such period. 
The difference between the two cases is 
this; in the last case а suit was neces- 
sary to clear away the obstrustion to the 
plaintifi’s title, véz., the defendant's adop- 
tion, whereas in the first case the plainte 
iff had the option of affirming or avoid. 
ing the lease by the widow and could treat 
the obstruction to his title as a nullity with- 
out the necessity of bringing a suit for 
that purpose. 

In tke present care the minors, not 
having firmed the sale by the administra- 
tor, bad tne right of treating it aa void; 
that right was not extinguished by the 
lapse of six yesrs uncer Article 120 and 
they єхөгоіке і that right by selling their 
two thirds share to the plaintiff in 1913. 
Fur these reasons [ think tke suit for 
possession is not barred by limitation. 

The plaintifis’ title resta upon the avoid- 
ance by the minors of the sale by the 
administrator; but the minors cannot avoid 
the sale without restoring the benefits 
they received from such «ale. As stated 
above, the minors ben fired to the ex. 
tent of R-  1,16.$; the plaionff must, 
therefore, refund that sum which should 
carry interest, but then the plamtiff would 
be entitled to a set ff in respect of two- 
thirds of the net rents and profits: 

(3, 301 А. 20. 200 437 (P.C. 8 баг. P.C. J, 
261; 17 Ind. Jur, 164; 10 Ind, Dec, (х, s.) 880, Sat 
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Bachan Singh у. Ката Pershad (4). In 
this case I think such interest and mesne 
profits should ba taken as cancelling each 
other, i 

I would allow the appeal, set aside 
the desree of the lower Gourt and grant 
the plaintiff a deoree for possession upon 
her paying into Court Rs. 1,166 within 3 
months from this date, each party to bear 
their own costs throughout, the plaintiff's 
vendcrs having delayed so long in de- 
claring their election to avoid the sale by 
the administrator, 

Twoury, О. J.—I concur. - 

Aryeal allowed, 


(4) 6 Ind. Cas, 685; 32 A. 392; 7 A. L. J. 837. 





MADRAS HIGH COURT. 
Ovit Revision Petition No. 147 or 1918, 
Oatober 1, 1918. i 
Precent; —Mr. Justice Kumaraswemi 
Sastri. 
VIRUPAKSHI GOWD—P.ainrive — 
PETITIONER 
versus 

BANDAPPA—Derrnoant —Responnent, 

Civil Procedure Codz ct V of 908), О. ІХ, r.f, 
О XLVII —Dismassal of sut for detault of appearance 
—Review, application for, maintainability of, where 
no petition for restoration. 

A plaintiff can apply for review of judgment 
under Order ХҮП, Oivil Procedure Code, when 
his suin has been dismissed for default under 
Order IX, rule , of the Code and he has not 


applicd under rule Э of the Order to set aside the 
order. 


Deodip Singh v. Gopal Singh, 38 Ind. Cas. 53; 1 P. 
L. J 6417; 8 P.L W. 68, dissented from. 


Where there is nothing in the Code to limit a party 
to one particular mode of procedure, the fact that 
he can get a longer pe iod of limitation by 
adoption of a particular course is no ground for 
refusing relief. ; i 

Petition, under section ll: of Act V of 
1908, praying the High Court to revise 
the order of the Court of the D serit 
Munsif, Gooty, in Insolveney Appeal No. 1878 
of 1917, in Original Suit No. 332 of .917. 

Mr. Koti Reddi, for the Petitioner. 

Mr О. Veeraraghava Aiyar, for the Re- 
spordent, 
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"JUDGMENT.—The only question ig 
whether a party can apply for a review 


.of judgment under Order XLVII, Civil Pro- 


cedure Code, when his suit has been dis- 
missed for default under Order IX, rule ¥, 
and he does not apply under rule 9 to set 
aside the order. 

There is so faras І can see, nothing in 
Order XLVII whioh prohibits a party from 
applying for а review in cases where he Fas 
another remedy provided for him in the 
Code. 

In Raj Narain Purkait v. Ananga Mohan 
Bhandari (1) it was held that & plaintiff 
whose suit was dismissed under section 
102 ofthe Code of Civil Procedure was 


. entitled to apply for review without apply- 


ing for restoration under section 108. In 
Lala Chet Narain Sahi v. Rampal Manaht (2) 
it was held tbat a defendant against 
whom an ez parte decree has been-passed can 
apply for review without proceeding under 
Order IX, role 18, Civil Prosedure Code. I 
have been referred to Deodép Singh v. Gopal 
Singh (3), where a contrary view was held, 
but with all deference it seems to me 
that where there is nothirg in the Code 
to limit the parties to ove particular mode 
of procedure, the fact that they can get a 
longer period of limitation by adoption of 
a particular course is no grcund for refusing 
relief. Probably in a very Jarge majority 
of cases a party whose snit has been dis- 
missed for default cannot urg- any of the 
grounds whith the law requires f. r granting 
a review, but there is no rea-on for holding 
that an application for review wil] рої lie in 
oases of dismissal of a ruit for cefault. 

I set aside the order «f the lowar Court 
aud remand the petition for disposal on the 
merits. Costs of this civil revision petition 
to abide and follow the result. 


M.C.P, 
Order set aside. 


(1) 26°C, 593; 13 Ind Dec. (x. 8.1 984, 

(2 15 Ind Cas hak !6 c. W. N. 643. 

8) 35 Ind Cas. 53; 1 P. L. J. 647; 8 P. L, W, 
C8. 
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CHETHRU MARTON 0, MUHAMMAD KARIM, 
‘PATNA HIGH COURT. 
MiscELLANEOUS JopiciaL Case No. 96 or 

- 1918. 
May 31, 1918. 

Present :—Mr. Justice Roe. 
CHETHRU MAHTON AND OTHERS— 
PLAINTIFFS—-APPELLANTS 
versus 


Khaja MUHAMMAD KARIM NAWAB - 


AND OTHERS—- DEFENDANTS-—— RESPONDENTS. 

Court Fees Act (VII of 1870), Bch 11, Art. 17 (III) 
—-Declaration, suit for, by several sets of tenants 
against common landlord—Causes of action different 
—Court-fee payable. ` 

Where several sets of tenants brought one suit 
against their common landlord fora declaration that 
their respective: holdings were fixed-rate holdings 
and that certain decrees for rent obtained by the 
landlord against some of the tenants were in- 
operative: 

Held, that there were as many causes of action 
as there were holdings and decrees, and that those 
causes of action having been combined in one suit, 
the plaintiffs could not escape payment of Court- 
fees under Article 17 (III of Schedule II to the Court 
Fees Act in respect of each cause of action. 


FACTS.—The defendant, who was the 
proprietor of several villages, brought 
several rent suits. claiming bhaul; rent 
against several sets of tenants in respect 
of various holdings situated in different 
villages. The tenants contested these suits 
on the ground that their respective holdings 
had been held at fixed rate from time 
immemorial, The suits were, however, 
decreed. Subsequently the defendant pro» 
prietor obtained an appraisement decree in 
respect of the holdings of those tenants, 
which was ultimately set aside at the 
instance of the tenants in a regular suit, 
After this settlement operations began, 
Before the Settlement Officers the tenants 
stated that their lands were held nagdi 
but the Zemindar in collusion with the 
Settlement Authorities had got recorded 
rents higher than the proper rents. Sub. 
sequently the Zemindar brought rent suits 
for arrears of rent at tbe rate recorded in 
the khatian prepared at the settlement. 
The tenants contested these suits, but they 
were decreed at the admitted rate for the 
years 1815 and 13.6 and at the enhanced 
rate for 1317 F. The tenants thereupon 
brought the present suit against the land- 
lord fcra declaration that the lands in 
the Monzas, details whereof were given 
in а schedule attached tothe plaint, had 


been in existence without alteration and ` 
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change in “rental fora long.time from time” 
immemorial and from the time of their” 
ancestors and that the jama recorded in 
the survey and settlement khatian was an 
outcome of fraudulent proceedings; that the 
Survey and SettlementQfficers were not entitl- 
ed to enhance rent at more than two anpas 
per rupee on the former jama ; that the 
decrees ав passed against the plaintiffs by 
the Munsif on account of the -year 1317 
in the various suits mentioned in paragraph S 
of the plaint were contrary to Jaw 
and were unfit to be executed. The 
declaration sought for in the suit was in 
respect of 78 different holdings held by 78 


sets of tenanta and 59 separate decrees 
against separate sets of tenants. The 
suit was valued at Rs. 50,000 and the 


Court-fee paid on the plaint was Rs. 20 only, 
the suit being apparen‘ly treated as а suit 
for two declarations, The cenit was dis 
missed and the tenants plaintiffs fi'ed an 
appeal to the High Court, and the same 
amount of Oourtfee was paid. on the 
memorandum of appeal. The Stamp 
Reporter submitted that the Court-fee paid 
both on the plaint and the memorandum of 
appeal was insufficient. 

Mr. Audh Bihari Choubey for the appellants 
contended before the Taxing Officer that the 
suit was one for two declarations only and as 
such the Court-fee paid was sufficient. The 
Taxing Officer not agreeing with the conten- 
tion of the learned \akil for the appellant 
referred the case to the Taxing Judge. In 
the course of.his order of referenco, he 
obeerved as follows :— ° . : 

‘The declarations asked for are by 78 
Bets of plaintiffs with regard to 78 separate 
holdings and 59 separate decrees. That ів,. 
there are 78 separate causes of action in 
respect of the holdings and 659 separate- 
causes of action in respect of the  deorces 
which they meant to get rid of, The 
plaintiffs could and, as I think, should each 
have brought separate suits, but because 
they bave not done tbis they cannot escape 
payment of the Court-fees which are due 
on the separate causes of action. There 
are 78 plus 59, т.е, 137 causeso f action, 
each of which carries а Court fee of Rs, 10.” 

Mr. Audh Bihari Choubey, for the 
Appellants, 

JUDGMENT —I agree with tbe learned 
Registrar for the reasons given by him, 
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NARENDRA BHUSAN EOY 0. JATINDBA NATH ROY. 
CALCUTTA HIGH COURT. 
Civiu Rote No. 267 or 1918. 
August 1, 1918. 
Present: —Mr. Justice Teunon and Mr. 
Justice Cuming, 
NARENDRA BHUSAN ROY, on utis nkATH 
HIS SONS AND LEGAL REPsESENTATIVES 
KHAGENDRA BHUSAN ROY AND OTHERS 
— PETITIONERS 
versus * 
Мв. JATINDRA NATH ROY AND OTHERS 


— Oppo «TE Parties, 

Civil Procedure Code (Act V of 1908), О. XXI, 
т. 90— Bengal Tenancy Act AVIII B C. of 1895), s. 
1484— Rent decree—Sale in execution -Co-sharer 
landlord who was party to rent suit framed under 
3. 1484 of Bengal Tenancy Act, whether can 
maintain application for setting aside sales. 

Where in a proceeding under Chapter XIV of 
the Bengal Tenancy Асі, in execution of a decree 
for arrears of rent passed in a rent suit framed: 
under section 148A of the Bengal Tenancy Act, 
some of the co-sharer landlords brought the defaulting 
tenure to sale: 

Held, that the remaining co-sharer landlords had a 
locus standi to maintain an application under 
Order XXI,rule 90, of the Code of Civil Procedure 
to have the sale set asido ; 


Role against the order of the District 
Judge, Khulna, in Miscellaneous Appeal 
No. 125 of 1917. 

Babu Narendra Kumor Bose for Babus 
Provas Ohandra Mitter and Sudhansu Seihar 
Mukherjee, for the Petitioners. 

. Babus Surendra Ohandra Sen and Surendra 

Nath Bose, for the Opposite Party. 

JUDGMENT, 

TEUNON, J—In this case in a suit 
framed under section 148A of the Bengal 
Tenancy Act, certain oo-sharer landlords 
obtained a decree for the arrears of rent 
due in respect of a certain tenure spoken 
of as a ganti. 

In execution of the decree, in proceedings 
taken under the provisions of Chapter XIV 
of the Aot, the deoree-holder landlorda 
brought the tenure to sale and themselves 
purchased the same. 

The sum realised was in fact insufficient 
to satisfy the decree. 

The remaining oo-sharer landlords 
next applied uuder Order XXI, rule 90, of 
the Civil Procedure Code to have the 
sale set aside. 

Both the Courts below have held that 
the co-sharer landlords have. no locus 
stand? to make the application. Now the 
suit in which the deoree was obtained 


329 
BHAWANI PRASAD 0, LAXMIBAI, 


OASES, 


having been framed in the marner pro- 
vided in section 148A, under that sec- 
tion and also under seotion 158B, the 
decree has the force and effect of a 
rent decree. This was the case of the 
decree holders and it was further their 
case that by the sale the tenure 
passed to the purchaser. In that view 
they should not have been heard to 
say that their co-sharers were not interest. 
ed in the results of ths sale of the 
tenure, and in dealing with the case 
merely under the provisions of the Code 
of Civil Procedure, and without advertence 
to the Bengal Tenanoy Act [see more 
pirtioularly the proviso to section 169 (1)], 
the Courts below bave seriously erred. 

In this view it is unnecessary to dis- 
duss the other question raised. 

We set aside the deoision of the Dis- 
triot Judge and return the case to him 
and order that he may hear and dispose 
of it on the merits, 

Costs of this Rule will be costa 
in the oase, We assess the hearing fee 
at two gold mahwurs. 

Comune, J.—I agree with come hesitation. 
1 am somewhat doubtful whether the 
present application falls strictly within the 
scope of section 115, Civil Procedure Code. 

Oase remanded, 





NAGPUR JUDICIAL COMMISS!ONER’S 
; COURT. 
Seconp Civit АРРЕАг, No. 303 or 1918, 
January 29, 1919. 
Present; — Sir Henry Drake Brockman, 
Kr, J.C. 
BHAWANI PRASAD AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
LAKM BALI — PLAINTIFE RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XLVII, v.1 
—Review--Appeal preferred against decree, effect of 
—Decree passed on review, effect of—Appeal from 
eriginal decree, whether competent. 

An application for review can be continued after 
the filmg of an appeal from the deoree and if the 
review succeeds and a new decree is framed, tha 
deoree under appeal is superseded. An appeal, 
therefore, from that decree beco nes incompetent and 
cannot be heard  [p. 48!, col. 1.] 

(Case-law discussed). 

Appeal against the deoree of the Additional 
District Judge, Saugor, in Oivil Appeal 


830 
BHAWANI PRASAD 0, LASMIBAI. 


No. 112 of 1917, decided on the 18th Marah 
191г, arising ont of Civil Suit No. 108/94 
of 1917, decided by the 2nd Munsif, Saugor, 
on the 4th October 1917. 


Mr. K. V. Deoskar, fcr the Appellants. 
Mr. Mi*Qhuckerbuity, for the Respond- 
ent. 


JUDGMENT.—A preliminary objection is 
raised by the respondent against the com- 
petenoy of this second appeal. The facts are 
as follows; — 

The plaintiff, who is the respondent in 
this Court, sued the defendants to recover 
possession of three kothas annexed to a 
double.storied bui-ding, of which she occupies 
the upper part while the defendants occupy 
the lower. The trial Jadge dismissed the 
plaintiffs claim on tbe 4th October 1917 
апа her appeal to the District Court was 
allowed by the Additional District Judge 
on the 18th March last. The lower 
Appellate Court rested its decision to a 
considerable extent upon the supposed fact 
that tbe plaintiff was the owner and in 
occupation of the entire two-storied build- 
ing. The defendants applied for review 
of judgment. Both sides were heard in 
connection with the application on the 20th 
August and it was then allowed, On the 
27th and 30th August further statements 
were made by the Pleaders engaged and 
recorded by the Court. Finally on the 4th 
September the Court recorded a fresh judg. 
ment again allowing the plaintiff's claim and 
a fresh decree was drawn up in accordance 
with this decision. < 

Meanwhile on the 8th July last a second 
appeal had been preferred from tha lower 
Appellate Court’s judgment and decree of 
the l83th Marsh It is contended for the 
respondent that this dearee has been super- 
seded and that the appeal from itis, 
therefore, incompetent. This view appears 
to be olearly correct and is supported by 
the decisions in Kanhaiya Lal v. Baldeo 
Prasad (1) and Bri bist Lib у. Salig Ram 
(2). For the apoellants it is urged that 
in both those cases the decision reviewed 
was modified ‘and that the present appeal 
вап properly be heard, inasmuch as the 
second decree is а mere reproducticn of 


(1) 28 A 240; A. W. N. (1905) 265. 
(2) 14 Ind. Cas. 472; 34 A. 282; 9 A. L. J, 183. 


INDIAN OASES, 


[1919 


the first. It is further contended that by 
repeating the first decree the  Additicnal 
District Judge in effect dismissed the 
application for review. Both these con- 
tentions of the appellants find a satisfactory 
answer in that part of the judgment of 
Jenkins, ©. 2, in Sha Vadilal v. Sha 
Fulchand (8) which describes the various 
stages through which an application for 
review may pass If the Court does not 
reject the application at once, it ordinarily 
grants a Rule calling’ on the other side 
to show cause why the review should not 
be granted. The Rule may then be discharg- 
ed or made absolute. !f it is made 
absolute, the case is re-heard оп the merits 
and may result either in a repetition of the 
former decree or in some variation of it. 
After thus describing the several stages of 
procedure, the learned Chief Justice went on 
to remark as follows:— 

“Though in one aspect the result is the 
same whether the &ule be discharged or on. 
the re-hearing the original  deeree be 
repeated, in law there isa material differ- 
ence, for, in the latter case, the whole 
matter having been re-opened, there is a 
fresh decree. In the former case the parties 
are relegated to, and still rest ov, the old 
decree.” 

In the present oase the lower Appellate 
Court expressly granted the application 
for review -and after hearing the parties 
further wrote a second judgment dealing 
in detail with the evidence on the basis 
of the correct assumption that the pl«int- 
iff owned and o3cupied only the upper 
storey of the main building. 16 is 
obviously impossible to treat such a second 
decision as tantamount to a rejection of the 
application for review. Such an application 
in a case like the present is only per- 
missible when noapopeal has been preferred: 
see clause (а), rule L (U, Order XLVII, 
First Schedule to the Code of Civil Pro- 
cedure Having succeeded in their appli- 
cation, the defendants precluded themselves 
from appealing against the order allowing 
it. The view taken by two Judges of 
the Madras High Court in Ramanadhan 
Ohetty v. Narayanan Ohetty (4) that where 
an application for review has been presented 


(3) 80 B. 56 at p. 60; 7 Bom, L. В, 664, 
(4) 27 М. 602, 
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by a party toa suit and anappeal is afterwards 
preferred, the Court to which the application 
for review is made is theraby deprived of 
jurisdiction to entertain the application 
was overruled by a Fall Banch in Chenna 
Reddi v. Pedda Obi Reddi (5). 

The authorities being thus entirely in 
favour of the view that an application for 
review oan be continued afterthe filing of 
an appeal and that 1? the review succeeds 
and a new decree is framed the decree 
unger appeal is superseded, I hold that 
the present aporal is incompetent and can- 
not be heard. The preliminary objection 
is accordingly allowed and this appeal is 
dismissed with costs. The lower Court’s costs 
will be paid as already ordered. 

Appeal dismissed, 


(5) 2Ind Cas. 802; 32 M. 416; 194M. L. J. 383; 6 
M. L. T. 186. 


CALCUTTA HIGH COURT. 
APPEAL FROM OapEx No. 404 or 1917. 
January 29, 1919. 

Present: —Justice Sir Ernest Fletcher, ,KT., 
and Mr, Justice Walmsley. 
ROMESH CHANDRA SAHA-DzcCREE- 
HOLDER—PETITIONER— APPELLANT 
versus 
KALA GANJIL AN» OrnERS —JODGMENTe 


DEBT RS— RESPONDENTS, 

Ош Procedure Code (Act V of 908), 0. П, т. 2, О. 
XXI, v. 4--Abandonment of claim—Possession, suit for— 
Items of property omitted from schedule, whether ubane 
doned —HEaecution of decree —Adjustment—Uncertified 
payment, whether can be allowed. 

An uncertitied payment of the decretal amount 
cannot be taken into consideration for the purpose 
of showing that the decree has been satisfied. [p. 332, 
col t. ( ` 

А рше ‘mortgage  deceroo was made in 
favour of the widow of the mortgagee After her 
death on the application of one К, who alleged 
that he was the son adopted by the widow under 
a power from her lato husband, the final decree 
was passed iu favour of K Subsequently R instituted 
a suit claiming to be the sole heir of the mort. 
gagee and eutitlel to the properties left by him. 
‘the mortgage decree wa: nob givon in the schedule 
to the plaint as a portion of the properties of the 
mortgagee but. it was stated in the plaint that 
the pa.ticulars of the estate of K,in so far as 
they then had cone to the knowledge of the 
plaintiff, wore given in the plaint: 

Held, that by reason of the fact that the movi. 
gage deorece was not given in the schedule to the 
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plaint as a portion of the properties claimed by 
the plaintiff as the heir of the mortgagee it could 
not be held that under Order IJ, inle 7, (cde 
of Civil Procedure, the plaintiff had abandoned his 
claim in respect of the mortgage decree. [р 882, 
col, 2.] 


Appeal against the order of the District 
Judge, Tipperah, dated the 4th September 
1917, affirming that of the Muneif, 2nd Court, 
Brahmanbarie, dated the 12th May 1917. 

Babu Ugendra Kumar Roy, for the Appel. 
lant. 

Babu Gopal Chunder Das, for the Respond- 
ents. 


JUDGMENT.—This appeal is preferred 
by the decree-holder against the order of 
the learned District Judge of ‘Tipperah, 
dated the 4th of September 1917, affirming 
the decision of the Munsif of Brahman- 
baria. The facts are these: A decree was 
obtained in the suit out of which the 
present appeal arises by a Hindu lady 
called Radharani, who was the widow of 
one Kailash Chunder Saha. The decree was 
a preliminary mortgage decree. The date 
of that decree was the 10th of August 
On the 28th September 1912 Haaha- 
rani died and the finaldeoree in that mort- 
gage suit, which was made on the 3rd 
November 1913, was expressed to be made 
in favour of one Kumudbavdhu Saha, who 
alleged that he was the son adopted by Radha- 
rani under a power from her late husband 
Kailash Chunder Saha. The present appel- 
lant before us subseqvent to that instituted 
a suit claiming to be the sole heir of 
Kailash Chunaer Saba ard entitied to the 
properties lett by him on his death. That suit 
was decreed in favour of the present appellant 
on the z0th April 1916 and in November ot the 
sawe year the present appellant made the 
present application, But the lower Courtshave 
refused the application. 

The first ground on which the lower Courts 
refused it was that the deoree had been satis- 
fied. But that was not the first point. Lhe first 
point that the present appelant asked to 
ba desided was whether he should be substi. 
tuted, as the decree formed a  pcrtion of 
the estate of the deceased Kailash Uhunder 
Saha, It obviously does form a portion 
of the estate of Kailash Chunder Saha, 
It is argued that the decree was expressly 
made in favour of Radharani as represent- 
ing the estate of Kailash Chunder Saha, 
That matter, however, is not before us, 
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That must form the subject of a further 


enquiry. What is slear is that it has been 
judicially determined that the present appal- 
lant Romesh is entitled аз the heir of 
Kailash Chunder Saha to all his properties. 
In the suit in which he established that, 
it is quite true that the present decree 
was not given in the schedule to the plaint 
as a portion of the property of the deseased 
Kailash which the appellant stated he 
had succeeded to. Bat in his plaint in 
that suit, the present appellant alleged that 
he only gave the particulars of the estate 
of Kailash Chunder Saha in so far as they 
then had come to his knowledge. There 
is nothing to preclude him, if he can, from 
showing that this decree forms a portion 
of the property of Kailash Chunder Saha. 
If it is & portion of the property of Kailash 
Chunder Saha, then the appallant is entitled 
to bə substituted. Directly the question 
comes for judicial determination, the Court 
should oonsider whether it is bound to 
substitute the present appellant. The ques- 
tion as to whether as between the judg- 
ment-debtor and Romesh, the appellant, 
the decree has been satisfied is a matter 
that must be enquired into when and after 
the substitution “has been made. But the 
question as to` whether the applicant 
Romesh should be substituted is a matter 
that must be frst. adjudicated on in these 
proceedings; and if that is so and if it 
is directed that the substitution should be 
made, then the question would arise as to 
whether this decree has or has not been 
been satisfied. The view adopted by the 
learned Judge apparently without any reason 
that an uncertified payment can be taken 
into consideration for the purpose of show- 
ing that the decree has been satisfied is 
clearly opposed to the express terms of 
Order XXI, rule 2, Civil Procedure Code, 
and if the substitution is made of the 
appellant Romesh, the person Kumud who 
says that he is the adopted son obviously 
‘cannot certify the payment now, which so 
long has remained uncertified, in order to 
defeat Romesh of his rights. It is quite 
clear that the learned Judge was wrong 
in giving effect to this uncertified pay- 
ment. 

The other point that commended itself 
to the learned Judge in this case has not 
een really attempted to be supported, 
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namely, that under Order II, rule 2, Civil 
Procedure Code, Romesh has abandoned 
this portion of the claim. There is no- 
thing to show that he atthe time of the 
filing of the suit was aware that this decree 
formed в portion of the estate of Kailash 
Chunder Saha. It is quite impossible to 
take the view that- Romesh intended to. 
give up any interest he might have in this 
decree. 

We, therefore, set aside the judgments of 
the Courts below and remit the case to 
the Court of first instance for being pro- 
parly heard and determined according to the 
above observations. 

The respondents to this appeal must pay. 
to the appellant his costs in this Oourt 
and also iu the Courts bslow. We assess the 
hearing fee at two gold mohurs in this 
Court. 

Oase remanded. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit APPraL No. 25 or 1918. 
February 24, 1919, 


Present:—Mr, Stuart, J. C. 
RAM DAY AL AND OTHERS—-PLAINTIFFS—- 
APPELLANTS 
versus 
ARJUN SINGH—Derenpant— 
RESPONDENT. 


Morigage-deed, construction of—Redemption, whe- 
ther сат be allowed im suit for possession by mort. 
gagee—Tender of mortgage money after suit filed, 
effect of. 

А mortgage-deed by its terms was to be a 
deed of simple mortgage for the first five years. 
After the first five years the mortgagees were to 
have the option of retaining the deed as asimple 
deed or obtaining possession If they entered into 
possession, there was.to be no redemption for ten 
years after they had obtained possession The 
mortgagor did not redeem within five years but 
as goon as the mortgagee sued for possession, he 
put in a correct tender of the amount required 
to redeem the mortgage. The Court permitted 
the mortgagor to redeem: 

Held, that the redemption was rightly allowed. 
[p. 338, ool. 1.j 

Appeal against the decree of the Subordi- 
nate Judge, Sitapur, dated the 27th February 
1918. 


Vol. L) 
SAIN DAS 0, BISHAMBHAR DAS. 


. Messrs. S N. Sinha and T, M. Ghosh, for 
the Appellants, 

Mr. Bisheshwar Nath, for the Respondent. 

JUDGMENT.—The sole point for десі. 
sion in this appeal is whether the lsarned 
Subordinate Jndge was right in permitting 
the mortgagor to redeem the property under 
the terms of the deed. The terms of the 
deed were as follows:—The deed was to be а 
simple dead for the first five years, After the 
first five увага the mortgagees were to have 
_the option of retaining the deed as a simple 
:deed or obtaining possession. If they entered 
into possession there was to he no redemp- 
tion for ten years after they had obtained 
possession, The mortgagor did not redeem 
within five years but as soon ач the mort- 
gagees sued for possession soon after the five 
-years had expired, he put in a correct tender of 
the amount required to redeem the mortgage, 
_The learned Subordinate Judge permitted 
:him to do this, The learned Subordinate 
Judge is right. In the frat place, until 
the mortgagees had indicated their intention, 
the mortgagor was not in a position to 
know whether they intended to retain their 
rights as mortgagees under the deed of 
simple mortgage or to utilise the advantage 
.of the possession clause. In the second place 
the deed distinctly states that no redemp- 
tion shall take place for ten years after 
the mortgagees have taken possession. But 
there is nothing to exclude the mortgagor 
redeeming at any time if the mortgagees 
are not actually in possession. In these 
oireumstaness I uphold the decree of the 
lower Court and dismiss this appeal with 
costs. 

Apreal dismissed. 





Р PUNJAB CHIEF COURT. 
Hirst Civic Аррват, No, 1117 or 1915, 

. February 1, 1919, 
Present:—Sir Henry Rattigan, Krt., Chief 
' Judge, and Mr, Justice Martineau, 
SAIN DAS ano orgers — DEFENDANT:— 

APPELLAAT3 
versus 
BISHAMBHAR DAS AND ANOTHER— 
PustntizFs AND MANSUKH MAL AND 


OTHERS— D'EFENDANTS—RESPONDENTS, 
Civil, Procedure Code (Act V of 1908, & li— 
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Res judicata—Finding in earlier suit between defendant 
and third party, whether res jodicuta, 

Plaintiffs sued for a declaration that certain 
property was not liable to attachment and sale 
in execution of a decree without preservation of 

` their mortgagee rights, Tt was contended by the 
decree-holders that défendant No 6 being the sole 
owner of the property under a Will, the other members 
of the family had no power to mortgage it and 
that the execution of the Will had been held to 
be proved in an earlier suit by defendant No. 6 
against his father and uncle: 

Held, (1) that the present plaintiffs not being 
parties to the earlier case, the finding as to the 
execution of the will could not operate ав reg 
judicata; [р. 334, col. 2.] 

(2) that the execution of the Will not having 
been proved, the plaintiffs were entitled to & decree, 
Lp. 334, col. 2.] 


First appeal from the deoree of the Sub. 

' ordinate Judge, 1st Class, Amritsar, dated 

the 22nd February 1915, deoreeing the claim 
with costs, 


Mr. Nanak Chand, for the Appellants, 
Lala Moti Sagar, R. S., and Bakhshi Tek 
Ohand, forthe Plaintiffs- Respondents, 
JUDGMENT,.— This ‘appeal and appeal 
No. 1118 arise out of two suits, the plaint- 
. iffs in which are mortgagees of certain 
Property uuder two deeds exeonted in 1910 
by defendants Nos. 4, 5 and 7 and by Jamna 
Das on his own behalf and аз guardian 
of his sons, defendants Nos, 8 and 9. The 
following pedigree-table shows how 





< defendants Ncs. 4to 9 are related to one 
arother:— 
BHAG MAL, 
| 
f 
Mansukh Mal, Jamna Das, 
Deft. No. 4. 

| 
Sarb Dial, 
Deft No. 5. 

1 
кыш гб рс. с 
f 


f | | : 


Sham Das, Bansi Dhar, Gopal Das, Jugal DN 
Deft. Хо, б, Deft. No.7. Deft. No.8. Deft, Now 


Two shops, which form part of the mort- 
gaged property, were attached by defendants 
Nos. 1 to 3 in execution of a decree obtained 
against Jamna Das and defendants Nog, 4 to 
7. The mortzageaes objected unsuccessfully, 
and they then filed the present suits for 
в declaration that the property wag not 
liable to attachment and sale except sub. 
ject to their rights under their mort. 
gages. 
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The defénce is that Sham Das defendant 
No., 6 is the sole owner of the shops under à 
Will of his grandfather Bhag Mal, dated 
the zlet November 1902, and that, therefore, 
the other members of the family had no power 
_ to mortgage the shops. 

The lower Court has passed decrees in 
‘the plaintiffs favour, finding that the 
execution of the Will is not proved, and 
that Sham Das ig estopped by his conduct 
from setting up his exclusive title to the 
- shops. 

The important question is whether the 
Will is genuine, It is noteworthy that 
Bhag Mal, though he lived till 1904, did 
not have the Will registered, and that after 
his death no mention appears to have been 
made of its existence till May 1912, when 
Sham Das alleged it in a suit brought by him 
against his father and unole. 

The evidence as to the execution of ihe 
Will consists of the statements of Nikka 
Mal, who wrote it, and Kirpa Ram, Lok 
Nath and Narinjan Das, who attested it. 

The learned Distriot Judge points out that 
Nikka Mal, if he tas given bis age correct- 


ly, could have been only 13 years old in 
19 2, Apparently, however, Nikka Mal 


understated his age as the registers which 
he keeps аз a deed.writer date from 1898, 
Bnt putting aside the matter of his age 
there is another strong reason for reject- 
ing his evidence, namely, his inability 
to produce the register in which he 
says he made an entry of the Will. He 
frat said he had got the register at his 
`Һопзе, and even gave the number of the 
entry in it about the Will, but further 
onchanged his statement and said the 
register had been lost at the time of the 
earthq»ake when his house fell. It is 
significant that in a case in 1914, in which 
the genuineness of -a receipt he had 
? written was in dispute, a similar alleg tion 
was made as to his having lost the register 
(of the year 1909) in which he said he had 
made an entry of the document. A peru- 
gal of his evidence shows him to be an 
unreliable witness. | 

. Kirpa Ham is, as the lower Court re- 
marks, & man of no position. He says that 
the document bad already been written 
"out when Bhag Mal asked him to sign it, 
that Boag Mal did not execute it in his 
presence, and that he did not hear it read 
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out. He cannot even say whether it was 
two years ago or more or less that he 
signed the Will. 

Lok Nath also admits that the Will was 
not written, and that Bhag Mal did not 
sign it in his presence, and that ib was not 
read out to him. 

Narinjan Das (who is а connection of 
Sham Das by marriage) was living at 
Manewal at the time when the Will is said 
to have been executed, He says that he 
came to Amritsar about a 0480, and that 
while he was there he went to Bhag Mal’s 
house, where he witnessed the Will. He 
began by saying that it was Jamna Das 
who had got the Willdrawn up and asked 
him to attest it, and that he had gone 
to the house to irquire after Jamna Das, 
who was ill, Baton the Will being shown 
to him he said that he had mentioned 
Jamna Das’ name by mistake for Bhag 
Mal, and that it was Bhag Mal who was 
ill, and whom he had gone to see. He 
is contradicted by Kirpa Ram aud Lok 
Nath, who say that Bhag Mal was not 
ill. He also contradicts those witnesses by 
saying that Baag Mal signed the Will in 
their presence. 

The whole of the evidence in regard to 
the Will is most unsatisfactory, and we 
agree with the finding of the learned Dis- 
triot Judge that the execution of the Will 
has not been proved. 

Mr. Nanak Chand has referred to the 
jadgment of 1919 in the suit, referred to 
above, which Sham Das brought against 
his father and uncle, and has contended 
that the finding in that case that the 
execution of the Will had been proved: 
operates аз res judicata, This oontentioa is 
clearly wrong аз the plaintiffs were not 
parties to thas case, ani they obtained 
their mortgages from Jamuna Das and 
Mansukh Mal and their sons long before Sham 
Das brought his suit. 

The Will not having baan proved, tha 
appaal fails and we dismiss it with sosts. 

Appeal dismissed. 


Val. L] 
PRO 4ATHANATH Pal, SOURAY- DASI, 


CALIUITA HIGH COURT, 
ÅPPEAL F404 APPELLATE DacagE No, 2234 
or 1916, 

February 4, 1919, 

Present :—Mr. Justios Teunon and Mr, 
Justice G_eaves. 
PROMATHANATH PAL CH AUDHURI, 
"SukBAIT or ISWAR LAKSHMI 
JOUARDON THAKUR 
PLAINTIFF— A PPELLANT 
versus 


SOURAV DASI CHAUDHURANI Аяр 


OTHERS — DergNDiNTS —Ruspoxpants, 

Civil Procedure Cote (Act V of 1903), s. 66-—Civil 
Procedure -Co te (Act. XIV. of 1832), s, T Esecution 
sale -Auction purchase in benami of another— 
Purchuser, suit by, against benamidar—Right of 
action, accrual of —Inter pretation of Statutes —Prospec- 
tive operation, 

In execution of a mousy.decree a property was 
purchased by the plaintiff ir the benami of defendant 
No 1 in (193. Th» sale was confirmed in 1903 
and the sale certificate was issued tothe defendant 
No. 1 in April 9). In March 191: defendant 
No 1 agreed to sell tho property to defendant 
No. 2, who commenced a suit for the specific per- 
formance of the contract in 19:2, as a result of 
which the defendant No 1 conveyed the property 
to defendant No z Thereupon the plaintiff in. 
stituted this suit for a declaration of his title to the 
property: 

Held, per Greaves, J.—(*), that the plaintiff's right 
of action did not scorue befo. e March (911, and 
that, therefore, the Civil Procedure Vode of '908 
applied to the case and under section ‚66 of the 
Code the suit was barred [р, 335, col. 1.] 


(2) that if the right of action had accrued before 
the coming into Тогоз of th» presant Code of 
Civil Procslure, the suit would not have: baen 
barred under section 31/ of the Code of 1832, [p 335, 
col, z 

Per dnos J.— 1), that the plaintiff had a vested 
right of action agiinst defendunt No. 1 from the 
date of his  auction.purchase in 1993, во ‘that 
the Civil Procelure ‘ode of $42 applied to the 
case and under section 817 of that Vode the sait 
was not barred: [p 35, col, 2.] : 


(2) that if the defendant No. 2 took with 
notice. of plaiatiif's claim, the delay made by defend. 
anf No. 1 in taking out his sale. certificate could 
not place defendant No. 2 in a better ог 
more advantageous position than he would have 
ocoupied under the Code of 1832, [p 336, col 2.] 

Por Greaves, J. — À Statute is prima facie prospective 
and does not interfere with existing rights, unless 
it eontaius clear words to that effect or unless 
having regard to its object it necessarily does so, 
[p. 335, 001. 2; p. 339, col, 1.] 


Appeal against the dasres of the District 


Judge, Nalia, dated the 23rd Dasamber 
1914, : 


Babas Samatul Ohandra Datta and Man- 
mathanath Pal, for the Appellant, 
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-behalf .that having regard to 
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Babus Mohendranath Roy and Rupendra 

Kumar Mitra, for the Respondents, 
JUDGMENT, 

Greaves, J.—The plaintiff is the appellant 
in this appeal. His suit was for a declara. 
tion of his title to certain property and 
the District Judge of Nadia has held —agree- 
ing with the Suhordinate Judge of Krishna. 
gar—that the suit is barred by seetion 
66 of the present Civil Procedure Code. 
The appellant contends that this is not во 
and that section 66 has no applisation to 
his suit. The material facts are as follows: — 
On the 4th or llth August 1903 the 
property in suit was purchased in the 
name of the defendant No. 1, the plaintiff'g 
son, a8 the plaintiff allezes, benami, at an 
auction ssle held in execution of a money 
deoree, The sale was, we are told, con- 
firmed on the 30th July 1996 and в sale 
certificate issued to defendant No. 1 on 
1909. In the month of 
March 1911, defendant No. 1 agrsed to 
sell the property to defendant No. 2, who 
commenced a suit for specific performance 
of the contract on the 9th August 1912, 
as a result of which the defendant No. 1 
conveyed tbe property to defendant No. 2 
in September 1912 with the result that 


‘the present suit was commenced on the 


14th September 1912. It із not, I under. 
stood, disputed that if the present Civil 
Procedure Code applies the snit i8 barred 
by section 63, but the appellant contends 
that his right of suit accrued prior to the 
coming into force of the present Code and 


‘that sestion 317 of the old Code was по 


bar to the suit. I think that this is so if 
the old Code applies: see Dukhada Sundart 
Раё v. Srimonta Joardar - 1), and consequent- 
ly the only question which arises on this 
appeal is, whether the plaintiff’s right of 
‘action accrued prior to the coming into 
force of the present Code on the Ist 
January 1909. If it did I am disposed 
to agree with the contention urged on his 
1 section 6 of 
the General Clauses Act, his right is not 
affected by the wider phraseology of section 
66 as compared with section 317 of the 
old Code, and indeed quite apart from the 
General Clauses Act this is only the 
general law. A Statute is prima facie pros» 


(1) 26 C. 950; 8 О. W. N. 657; 18 Ind. рес, (x. s) 
1208. RER 
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peotive and does nof interfere with exist- 
ing rights, unleas it contains elear words 
to that effect, or unless, having regard to 
its object, it necessarily does во: see Lauri 
v. Renad (2) and Halsbury's Laws of England, 
Volume 27, page 159, and cases there sited. 
But I think the short answer is that no right 
of action acerued to the plaintiff (assum- 
ing for the moment that apart from section 
66 he hasa right of action) prior to 
March 1911 and I fail to see how it can 
be said that he had any right of action 
before that date against defendant No. 2. 
To hold otherwise woull Le to deprive 
the defendant No. 2 of the  proteotion 
‘afforded him by section 66 on the strength 
of which he may have purchased. It is 
one thing to say that legislation, unless 
expressly made retrospestive, shall not affect 
an existing vested right be it of suit or 
‘of some other right, but it is quite an- 
other thing to зву that the same principle 
applies to a possible right of suit which 
may arise in future which is not, in my 
opinion, & vested right at all. 

The case of Jackson v. Woolley (3) was 
‘referred to in the course of the argument 
on behalf of the appellant and it is cited 
in Gopeswar Pal v. Jiban Ohandra Ohandra 
(4', upon whieh the appellant also relies. 
‘Now Jackson v. Woolley (3) is considered in 
Pardo v. Bingham (5) and Lord Hatherly at 
page 740 of the report says of that case and 
of another case, Moore (Meon) v. Durden (6), 
4o which he refers: "In each of those cases 
the person had acquired by positive act 
inter partes, & right of action, in the latter case 
by в eo-contractor having made а promise, 
-whioh, of sourse, the person had a right 
‘to rely upon ав the Jaw then stood, as giving 
him a further period of six увага for his 
remedy. And in Moore (Moon) v. Durden (6) 
„the person had actually brought an action 
"before the Statute passed and to hold the 
Statute retrospeotive would have deprived 
"him of a right which he bad actually 
acquired; whereas in this case the sreditor 

(2) (1892) 3 Ch. 402 аф p. 421; 61 1. J. Ch. 580; 67 
TL. T. 275;40 WR, 679. 

(3) (1858) 8 E. & B. 1778 21 L. J. Q. B. 448; 4 Jur. 
(м. в.) 656; 6 W. R. 686; !20 E. R. 289; 112 R. R 777. 

(4) 24 Ind. Cas. 87; 19 0. L. J. 649; 4I С, 1126; 18 
D cun d Ch. 736; 89 1. J. Ch. 170; 20 L. T. 

17 W. R. 419 
(6) (1848) 2 Wx. 22; 12 Jur. 188, 164 E. R. 389; 76 


R.R. 419. 
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has not acquired by any aot on the part 
of the debtor any new or fresh right.” 
“In every oase that I have been able to 
find in which a similar question has arisen, 
there -has always been some vested right 
and aot as here а possible right to arise in 
future. . : 
' It is of course quite true that if the plaint- 
iff'a story is correct, he had a vested right 
of action against defendant No. 1 from 
the date of the purchase until the sale 
certificate was issued on the, 24th April 
1909 and if his right as against defendant 
No.2 had then accrued, I should agree 
that section 66 of the present Code was 
no bar, but!I am unable to see that any: 
right against defendant No. 2 accrued prior’ 
to March 1911 and by that time the new, 
Code was in operation. Under these circum: 
stances for the ressons stated I think’ 
the appeal fails and should be dismissed with, 
costa, 0 


Tzuson, J.—In this oase the material facts 
have been stated in the judgment just deliver- 
ed by. my learned brother, and ‘it: is un- 
necessary for me to repeat them. : 

1 regret that I am unable to concur in the 
oonolusion at which he has arrived. ` - 
. Weare agreed, as І understand, that for 
‘the reasons given Бу шу learned colleague 
‘the provision of law primarily applicable 
is the provision to be found in seetion 317 
‘of the Code of Civil Procedure, XIV of 
‘1882. We are further agreed that оп the 
‘allegations of the plaintiffs the latter had 
vested right of action against defendant No. t 
from the date of the purchase. 

' We differ as to the position of defendant 
No. 2. In my opinion if defendant No. 2 
took with notice of plaintiff's claim, the 
delay made by defendant No. lin taking 
‘out his sale certificate cannot place defend- 
‘ant No. 2 ina batter or more advantageous 


‘position than he would have occupied under 


the: Code of 1882. : 

In this view, in my opinion, this appeal 
‘should be decreed and the case ‘remanded for 
trial on the merits. | un" 

Under the provisions of section 93 (2): 
of the Codein accordance with the opinion. 
of Greaves, J., this appeal must be dismissed 
with costs. 

Appeal dismissed, 
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PATNA HIGH. COURT. 
Dara RgregENOE Case No. lor 1919 
AND 
CRIMINAL ÁePsALS Nos. 6 anc 15 оғ 1919. 

January 21, 1919. 
Present: —Mr. Justice Mullick and Mr, Justiss 
Manuk, 
SATRUGHAN PATAR AND OTHERS — 
APPELLANTS 
versus 
EMPEROR —Rxspeorpent. 

Penal Code (Act XLV of 1860), ss. 34, 202— 
Common intention, what amounts to — Murder —Motive— 
Judge importing personal knowledge into case, legality оу 

The presumption of constructive intention muss 
nob be too readily applied or pushed too far. The 
mere fact that a man may think a thing likely 
to happen is vastly different from his intending 
that thatthing should happen The latter ingredient 
is necessary under section 34 of tho Penal 
Code, tho formor by itself is irrelevant to tho 
section. Jt is only when a Court can with some 
judicial certitude hold that a particular accused 
must have preconceived or premeditated the result 
which ensued,.or acted in concert with others in 
order to bring about that result, that section 34 
may be applied. [p. 345, col. 2,] 

The question of motive for the commission of 
a o ime should be considered only upon the facts 
established in the evidence in the case and the 
Judge should not import his personal knowledge 
of the state of the district or of the character of 
the accused into the case. Observations relating 
to such matters are irrelevant. [p, 341, col. 1; p 343, 
cols, 1 &2,] 

Appeal from a decision of the Sessions 
Judge, Manbhum, District Purulia, 

Mr. H. L. Nandkeolyar, for the Appel. 
lants. 

The Government Advocate, for the Crown. 

JUDGMENT. 

Moruo, J.—In these two appeals three 
persons, named Labhu Patar, Satrughan 
Patar and Sripati Patar, have been sentenced 
by the Sessions Judge of Manbhum as 
follows:—Labhu Рабат and Satrughan Patar 
to death, and Sripati to transportation for 
life, for having onthe 2ad of August 1918 
committed murder by causing the death of 
Upendra Mahato Dig war. 

The ease for the prosecution is that on 
the night of the 24th July 1918 thre3 
dacoities took place in the village of Saadih, 
of which the appellants are residents. 
Suspicion pointed to the appellants, who 
belong to the Bhumij caste; and on the 
date of the alleged murder the Sub.Ins- 
pestor of Gourangdih Thana had gone at 
about 7 aum, to the village for the purpose 
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of conducting an investigation and had 
dirested \Upendra Mahato, who held the 
office of Digwar, or village watchman, to 
join him in the village for the purpose 
of assisting in the investigation. At about 
10 or 11 4. м. Upendra Mahato, accompanied 
by Netei Das, Roshan Bauri Chowkidar, Indra 
Layek Tabedar and Akhoy Tabedar (the last 
two also being some subordinate officers) had 
just crossed a river near Seadih and was going 
along a small path, when the appellants 
Labbu and Sripati suddenly jumped up 
from a place where they were in hiding 
aud attacked him; the former with a 
sword, and the latter with a dagger, 
Upendra Mahato was armed with a sword- 
stick, and in defending himself is alleged 
to have caused a slight injury to Labhu, 
but he received no assistance from his 
companions and was felled to the ground. 
Thereupon his assailants ran away towards 
the village. 

It is alleged that Roshan and Indra 
were then sent oft to bring assistance while 
Netai and Akhoy remained with the wound- 
ed man. It is not certain what were the 
precise injuries from which he was then 
Sufferit g, but it is clear that he. was able 
to speak and was assisted to a tree some 
60 or 7C cubits distant. About half an 
hour later while he was lying there, Labhu 
and Sripati accompanied by their uncle 
Satrughan came from the village and again 
attacked him. 

Гарба, according to the majority of the 
witnesses, was armed with a sword, 
Sripati with a dagger, and Satrughan with 
an axe, 

They fell upon the wounded man and 
hacked him to death. It is farther alleged 
that Satraghan also strack him with a big 
stone. 

Information was given to the Sub ín. 
spector of Р lice at Goarangdih Toana at 
4 р. м. Тае place of oseurrence baing 
only 3 miles off, the delay in lodging the 
information has been one of the points 
made by the tearned Ovunsel for the appel. 
lants 

The Sub.Inspeotor arrested Satrughan in 
the village that same night, and it is 
alleged that Satrugaau thereupon handed 
him an axe. uubnu and Sripati surrendered 
later, and denied having taksa any part 
in the attack. Од the other hand Satru. 
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ghan has from tha outset taken the whole 
blame upon himself aud hag set up the 
сава that owing to enmity with the deceased 
he attacked the deceased when he was going 
along the road above mentioned and killed 
him single handed. 

The learned Sessions Judge has declined 
to believe this story and agreeing with 
both the assessors, has accepted the case 
for the prosecution that the deceased was 
attacked in the manuer alleged by the wit- 
nesses at the Sessions trial. 

The learned Ccunsel who has appeared 
for the appellants has taken us through 
the whole of the evidence and has urged 
everything that it was possible to urge on 
their bebalf. But having carefully con- 
sidered the arguments addressed to us, I 
think that the oonviction of Labhu and 
Sripati is substantially correct, With гә. 
gard to Satrughan the case is different and 
I will proceed first of all to consider the 
evidence against him. 

This appellant is, according to his state- 
ment at oue place, 53 years old, and hia 
Btatement at another place, 62 years old. The 
other two appellants Labhu and Sripati ara 
82 and 21 years of age respestively. 

The learned Sassions Judge finds that 
Satrughan took a leading part in the attack 
upon the deceased after his two nephews 
had gone to the village and informed 
‘him of the first assault. I$ is curious, however, 
that the first information fails to support 
the oase made out by the prosesution 
witnesses as to the manner in which 
Satrughan was armed. In the first infor- 
mation report it is only stated that Satru. 


ghan took up a stone and threw it at 
Upendra Mahato. In the Court of the 
Committing Magistrate and the Sessions 


Judge, the witnesses were not cross-examin- 
ed as to why no mention was made in the 
first information of the fact that Satrughan 
was armed with апу sharp cutting 
weapon. Netai’s statement before the Com- 
mitting Magistrate was that Satrughan was 
armed with an axe; in the Sessions Court 
he varied that statement by saying that 
he was armed with а Бидай. Akhoy Tabedar 
in the Sessions Court said that he was 
armed with an axe anda stone. Mangal’s 
story was to the same effect, Indra Tabedar 
and Roshan Chowkidar who were sent off to 
fetch assistance after the first attaok, of 
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course, are unable to state how Satrughan 
was armed, bacausa they did not return to 
the spot till after the deceased had been 
killed. The discrepancies as to tha manner 
in which Satrughan was armed appear to 
me to be very serious, 

I attach great importance to the first 
information on this point and I fail to 
see why, if Satrughan was armed with a 
cutting instrament, no mention of it should 
have been made in that document. It is 
much more probable that after the deceased 
had been killed, he, as a parting blow, 
picked up a stone and hurled it at the 
body of the deceased. 

The eye-witnesses to the occurrence so far 
as he 1з concerned are Netai, Akhoy and 
Mangal, bat as I hava said, although they 
are positive that Satrughan was armei 
with a deadly weapon, 1 think it wouid 
be safer to hold that he did not commit 
any act in furtherance of the common 
intention of his two nephews. 

It has been strongly pressed on us by 
the learned Government Advocate that 
even if Satrughan took no part in the 
assault, and evan if he merely threw a 
stone ab the deceased, whether before cr 
after the death of the deceased, his mere 
presence at the assault would render him 
liable, by the application of section 34 of 
the Indian Penal Code, to conviction for 
the offence of murder, It is contended that 
he shared the common intention to kill 
the deceased, and he is liable in the same 
manner as his two other companions. 

Now this question of intention is a ques- 
tion of faot. . 

1 ean find no evidence that warrants 
the inference thatbe came from the village 
intending to kill Upendra Mahato Digwar 
or that he assisted them in any way to 
acsomplish their objest. If the evidence as 
to the axe is disbalieved, then there is 
also no evidence that he joined in inflicting 
any of the injuries fram which the deceased 
died, 

The evidence is equally consistent with 
the theory that he intended merely to 
cause hurt, and that after the deceased. 
had been killed by the two young men, 
he took up a stone and hurled it upon 
the body of the deceased. In this view of 
the вазе it is impossible to apply seation - 
34 of the Indian Penal Code, and, thevefore,. 
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Satrughan must be acquitted of tha offence» 
of murdar of which he has bean convicted. 

The convistion and sentence, so far as 
Satrughin Patar is concerned, must be 8:6 
aside, and he must be acquitted and set 
at liberty, | 

There remains tha case of the two other 
eppallants, Labhu Patar and Sripati Patar. 
If it is once held that Satrughan was 
not armed in the manner alleged, then the 
case becomes very much simpler. Holding 
as I do that Satrughan was not armed 
with any deadly weapon, and that he 
only struck the deceased with в stone, 
it is clear that ifthe appellants Labhu and 
Sripati did at all attack the deceased then 
they and they alone must be responsible for 
his death, 

Now the medical evidence shows that 
the decaased received no less than nine 
incised wounds. Of these the first was an in- 
sised gaping wound 8 inches into 4 inches from 
the middle part of the back of neck transverse- 
ly to the angle of mouth on the left side, 
cutting the soft structures, vertebral column 
with the spinal cord and the left side of the 
lower jaw, also the big vessels and nerves 
on the left side. The second wound was an 
incised wound 7 inches into 35 inches encircling 
the whole of baok and upper part of left side 
of the nesk cutting all the structures and 
exposing the mouth cavity. The third was an 
incised wound 8 inches into 24 inches into i 
inch situated obliquely on the lower part of the 
left side of bask of the neck and extending 
dowaward to the right shoulder blade. The 
othars were incised wounds on the right 
shoulder, the bask of the head, and the 
top of the head and on the left thumb and 
index fingers, 

It із necessary, therefore, to determine 
whether Labhu and Sripati inflicted all or 
any of the above injuries, 

Таа first question that arises in this 
coans»3'ion is whether Labhu was armed 
with a sword as alleged by the majority 
of the witnesses. 
tions a sword; so also do Netai, Akhoy, 
Indra and Roshan in their depositions before 
the Sessions Judge. The only noticeable 
eonfradiotion is that of Netai in the Ses- 
sions Court with referenca to the second 
attask, where he says.that Labhu came 
bask with an axe. Before the Committing 
Magistrate he said that Lahhu eame back 
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with a sword, After making the fullest 
allowance for this discrepancy I think there 
is a preponderence of evidence that Labhu 
was armed with a sword and not an axe 
in both assaults, 

Then as to Sripati, the first informa- 
tion states that he was armed with a 
dagger, Netai and Akhoy in the Sessions 
Court corroborate this story. 

Mangal who saw both the first and the 
seszond attack states that the two young 
men were cutting the Digwar. He does 
not specify with whatparticular weapon each 
was armed. Indra makes a noticeable con- 
tradietion. He only witnessed the first attack 
and he states that Sripati was armed with 
an axe. This is not supported by any 
other witnesses, while Roshan Chowkidar 
merely states that Labhu and Sripati wound- 
ed the Digwar. 

In my opinion, after making allowance 

for the contradiction in the evidence of 
Indra, we ought to acsapt the version of 
Netai as given in the first information 
aud corroborated in Court by Akhoy. These 
two witnesses had no particular object in 
implicating the appellant Sripati falsely and 
it is certain that they stayed with the 
dessased from the first to last, and I accept 
the contention of the learned Government 
Advocate that Sripati was armed with a 
dagger and that he joined in the attack upon 
the deceased with this weapon. 
. The'nextlquestion is, what were the injuries 
caused by Labha and Sripati respectively. 
It is impossible from the evidence to form 
any correot idea of the precise injuries 
that were caused in the firstattack. The 
first information states that Labhu struck 
the deceased with a sword on the baok 
of the head -and on the hand; in defend- 
ing himself the deoeased's thumb and finger 
were cut and the deceased was felled to 
the ground after he had strusk Labhu 
with his sword stick. After the deseased 
fell, Netai used kis lathi and struck Labhu 
on the head. 


With regard to Sripati there is no 
mention in the first information of the 
particular injuries caused by him. In Court 


Netai’s story is that Labhu cut the deceased 
on the left shoulder with & sword, and 
Sripati struck him on the back with a 
dagger. When Labhu aimed a second -blow 
with the sword, the deceased held up his 
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hand and received the injary on his thumb, 
Sripati then cut him on the head. 

Akhoy Tabedar states that Libha struck 
the deceased on the left side with a sword 
and Sripati struck him on the back with 
his chura, then Labhu struck the deceased 
on the hand: and Sripati struck him again 
witha dagger. 

Mangal does not give any details. 

Indra makes а noticeable contradiction 
by saying that Labhu straosk the deceased 
on the neck, avd that Sripati struck him 
on tho hand. It is clear that this isa 
version which has not been given by any 
other witness. 

Roshan merely states that Labhu attacked 
the deceased with a sword and that Labhu 
and Sripati together wounded him. 

In this state of the evidence if is not 
possible to state with any degree of accuracy 
how many injuries were caused in the first 
attack; but it does appear from the medical 
evidence that of the injuries found by the 
Medical Officer wound No, 3 was probably 
caused in the first attack by Labhu and it 
was the injury on the left shoulder which 
was first of all inflicted with a sword. It 
is not clear why the witnessss shonld not 
have been in a position to detail the pre- 
oise injuries which were caused in the 
attack, but the evidenss. points to the fact 
that the injuries which killed the deceased 
were caused after the two appellants Lahhu 
and Sripati returned from -Seadih with 
Satrughan. 

The evidence is conclusive upon the point 
that in the first attack the deceased did 
not receive any serious injury to the neok 
but that as a result of the second attack 
his head was almost severed from the body 
and 1 have no doubt that injuries Nos. 1 
and 2 were caused in the second attack and 
they were by themselves quite sufficient to 
cause death. 

On this point the only witnesses whose 
testimony is available are Netai, Akhoy 


and Mangal; they all agree in stating that, 


the appellants hacked the deseased to death. 
They do not go into detail nor from the 
number aud nature of the injuries caused 
would it be possible to expect them to do 
BO. 
The medical evidense shows that each 
of these major injuries might have been 
-enused by one or more blows by a sharp 
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cutting instrament. It is quite clear that 
there was a savaga and violent attask with 
the sword and the dagger, and that som? 
of the injuries were certainly caused by more 
than one single blow. There сап be no 
question from the natura of the attack that 
the intention of the assailants was to cause 
death. 

In these ciroumstancss L have no doubt 
that the assessors were right in finding that 
Labhu and Sripati were guilty of murder. 
One assessor did but the other did not 
believe the whole of the evidence, but both 
were satisfied as to the guilt of the assail- 
ants. In my opinion the evidence is on 
the whole substantially true and the eye- 
witnesses were atthe place of occurrence at 
the tims when the murder took place. 

It has been urged in this connection 
that tbere was no adequate motive for the 
crime. 

The learned Sessions Judge has gone into 
this matter in some detail, Не has shown 


that the deceased Digwar succeeded a 
Bhumij in the offise of Digwar some 14 
years ago, and that since then he has 


bsen assessing the Bhumij inhabitants of 
Ssadih with rent for lands which they had 
previously held rent-free, It also appears 
that in April 1918 the son of the deceased 
brought an assault case against Sripati and 
Labhu which was compromised onthe payment 
of Вз. 15. It is also established by the 
evidence of the Sub-Inspector that in 
connection with the three dasoities which 
occurred on the 24th July. only nine days 
before the murder, the deceased uad told 
the Police that he suspected the three 
appellants. Olearly there was sufficient 
motive for the appellants to join in an attack 
upon the de eased. 


It is next urged that  Netai was 
assisting the Police in the matter of 
the dacoities and that the eye-witness 


Mangal is the servant of the men in whose 
house one of the dacoities took place. 
It has also been pointed out that Indra 
and Akhoy are themselves village Police : 
Officers. Making the fullest allowance for 
these facts I am unable to aee why the 
evidence given by these witnesses should 
be rejected as untrue. One if not both 
assessors balieved them. He had ‘ап oppor- 
tunity of watching their demeanour and I 
think he was right in coming to the conclu. 
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sion that they had substantially spoken the 
truth. 

It has been on the other hand contend. 
ed that Satrughan’s statement, to the effect 
that the deceased had outraged his daughter 
and daughter-in-law and had in many other 
ways attempted to molest the residents of 
Seadib, is true. Now there is not an atom 
of evidence to support this contention and 
ihe bare statement of Satrughan cannot 
be accepted. The appellants before us ap- 
parently had legal assistance in the Court 
below, and if there was any substance in 
the allegation that the deceased had been 
guilty of molesting the women of Satrughan's 
household, we should have expected some 
evidence to have been called. In the absence 
of such evidence I must hold that the 
allegations have not been made ont. 

The learned Counsel has attempted to 
use Satrughan's statement for the purpose 
of mitigating the guilt of Labhu and 
Sripati bat no grave and sudden provoca- 
tion having been established, I can find no 
materials for reducing the offence to one 
under section 304, Indian Penal Code. 

With regard to the question of motive I 
have to observe that tha learned Sessions 
Judge has made certain observations in this 
connection whish are irrelevant. He has 
used his own knowledge of thestate of the 
distriat for the purpose of showing that 
a Bhumij is a Labitual criminal and that 
he is not deterred Ly considerationa of safety 
or prudence from committing murder in open 
daylight. In my opinion these observations 
were irrelevant, and tbe question of motive 
shonld have been considered only upon the 
facts established in the evidenes ia the 
саве. 

Tte learned Counsel for the appellants 


has drawn our attention to the delay 
thet occurred in lodging the first in- 
formation. The offence is alleged to have 


besn committed between the hours of 10 
and 11 a. м. and Netai Das, although he 
һай only threa or four miles to go, did 
not arrive at the Police station till 4 р.м, 
It is saggested that the interval was taken 
upin concocting a false story. Allowanca 
must be made for the fast that the attack 
was brutaland violent. It was nesessary for 
Netai to obtain advice aud his nerves after 
witnessing a scene of that kind mast have 
been considerably shaker; in шу opinion the 
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interval of four hours under the cireumstanoe® 
does not necessarily indicate that the story 
eventually placed before the Police was a son- 
costed and false story. There could be no 
object in concocting such a story if Satrughan 
was the real murderer, and Labhu and Sripati 
ware not there at all, In particular I 
fail to see how Netai could have known 
of the injury inflicted by the deceased with 
his sword stick on Labhu’s side. 

The medical evidence also shows that 
there were two other slight injuries upon 
Labhu’s body, and the suggestion that Netai 
caused those with a stick seems to me to be 
well founded. 

It has been urged that it is strange that 
Netai, instead of going to Seadih where 
the Sub-Inspestor was waiting, should have 
копа by a roundabout way to Gaurangdih 
Thana. Now we have no evidence that 
at the time that the murder took place 
the Sub-Inspestor was actually in the village. 
He states in his evidence that he left the 
village at about lla. m. and in the absence 
of any definite information that he was in 
the villaga, wə cannot say that Netai was 
wrong in going off towards the Thana and 
avoiding the inhabited parts of Seadih whera 
the Bhunijes were so hostile. In these oir- 
cumstances the astion of Netai does not 
seem to me to indisate that there was any 
bad faith on his part. 

“Oa a review of tha whole evidensa I am 
satisfied that the convietion of Labhu and 
Sripati must ba affirmed. There oan be no 
question that from the nature of the weapons 
usel and the injuries inflicted the offence must 
be one of murder under seation 302, Indian 
Penal Code. 

The seutence of death pissad upon Labhu 
in my opinion is appropriate It is impos. 
sible to hold that there wera any mitigating 
-gircumstances in his case. Не із 82 увага 
of age, and fully aware of the nature and 
consequence of his ast. The lerrned Session: 
Judge has considered 16 neaessary to make a 
difference ia the cass of Sripati on the ground 
of his youth. I will assept ths view taken 
by him, and hold that perhaps there wang 
circumstauses in his вазе to show that he 
was merely obaying tha orders of the two 
older men. 

The result is that the appaal3 will be 
dismissed and the santensa of death passed 
upon Libhu will ba confirmed and so also 
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the sentence of transportation for life passed 
upon Sripati. 

MANUK, J.—Although I agree with the 
judgment juat delivered and the order 
proposed to be passed by шу learned 
brother, having regard to the gravity of the 
issues involved in this ease I deem it 
desirable to express my own views separately. 

The story of the crime as told in Court 
by the principal eye-witness, one Netai Dae, 
a cultivator and Baishudi of village Ketun 
Kiyari, is as follows:— 

He was going at about 10-30 on the 
morning of the 17th Sraban, corresponding 
to the 2nd of August 1918, to village Seadib, 
which appears from the map to be about a 
mile west of village Ketun Kiyari. He cays 
he was going to buy goor, but it is more 
than probable, ss observed by the learned 
Sessions Judge, that he was really going to 
assist in the enquiry regarding the dacoities 
tbat had taken place in Seadih. On his way 
not far from his house he met the deceased 
Digwar with Akhoy Degharia Tabedar, P. 
W. No. 2; a resident of Tala Jura, Roshan 
Bouri, Ohaukédar, Р. W. No, 4, and Indra, also 
a Tabedar of Ketun Kiyari, P. W. No. 3. 
As the party erosaed the river and proceeded 
up the gulli, the appellants Labhu and 
Sripati suddenly appeared; Labhu armed 
with a sword ard Sripati with a dagger. 
Saying they were going to kill the Digwar, 
the two appellants proceeded to attack him, 
despite the protests of his companions and 
their somewhat faint-hearted attempt to 
protect him, Labhu, it is alleged, struck the 
Digwar with his sword on the left shoulder. 
The Digwar, who meanwhile defended himself 
with a sword stick, apparently had not 
time to unsheath the sword, with the result 
that the sword stick was split by the blow 
of Labhu. Sripati then struck the Digwer 
with his dagger on the back. Labhu gave 
another blow to the Digwar, who partially 
warded it off with his left arm and was hurt 
on hispalm and on the fingers of the left 
haud. The Digwar is then said to have 
struck Lebhu on tbe right side with a sword 
stick, and meanwhile Sripaticut the Digwar 
across the head. The complainant also alleges 
that he struck Labhu with a stick. The 
Digwar having fallen down severely wounded, 
the two accused ran away. 

Netai and Akhoy remaired with him and 
bandaged him while Indra and Roshan went 
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for help to the village and to fetch a Khatia- 
About half an hour later, before they returned, 
Labhu aud Sripati, accompanied this time by 
their uncle Satrughan, a man about 60 years 
of age, re-appeared on the scene, Labhu 
with his sword, and Sripatiwith his dagger, 
and Satrughan, as alleged in Court by the 
complainant, armed with a Кийай and a 
stone, It will be observed that this seems 
a curious combination of weapons for a man 
of 60 to bring with him to the soene. 
The witnesses through fear moved aside, 
on which Satrnghan first of all (this is 
the story in Court) threw the stone atthe 
wounded man, and then all the three 
haeked at him with their respective 
weapons. The complainant Netai Das and 
Akhoy then ran towards Seadib, where they 
met Bhola Nath Mahato, P. W. No. 10, and 
Sujan Mabato, P. W. No. 6, and others, to 
whom they narrated what had happened. The 
party then returned tothe spot where they 
found the Digwar dead with his head 
almost severed from his body. Then the 
complainant with Roshan Chaukidar went ' 
to the Thana of Gourangdih three or four 
miles away from Seadih and lodged the 
first information report Exhibit (1), which, 
except in one very material particular with 
which I shall deal later, substantially oon- 
forms to the story told now in Court, 
though it is more concise. 

With regard to the motive for this crime 
the prosecution allege more than one 
motive. In the first place, it is said that 
the Digwar Ghat of Kitankeari formerly 
belonged to в relation of the accused. 
Upendra Mahatc, ike deceased, was appoint- 
ed in hia place 16 or 17 years ago. On 
his appointment, Upendra Mahato tried to 
assert his right to assess the appellants 
with rent from which they had esaaped 
during the tenure of the office by their 
Bbumij relation. Then in April 1918 one 
Nelinakhya Mabato,P W. №. 11, a son of the 
deceased Digwar, prosecuted Labhu and 
Sripati, the two appellants, and two others 
not before us, for assaulting him. The 
result of that prosecution was that one of 
the accused, it is not clear 


which, was 
summoned and the case was eventually 
compromised by the accused paying 


Rs. 15-4.0 as compensation to the ксп of 
the Digwar. A more immediate and to my 
mind the more important motiye fcr the 
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crime, however, is evident. A week or so 
“before this occurrence took place, to be 
preoise on the 24th of July, three dacoities 
occurred in Seadih village, and in sonnes- 
tion with them three  Bhumijes of 
Kitankeari had been arrested by the Sub- 
Inspector, Р. W. No. 12. It is beyond doubt 
that the deceased  Digwar suspected the 
three appellants as well of complicity in 
this dasoity and told the Sub-Inspeotor so. 
On the morning of the occurrence in the 
present case, the Sub-Inspestor was actually 
at Seadih from 7 o'clock to 11 o’olock 
investigating the dacoity cases. The story 
of the prosecution is that the deceased 
Digwar was with his Tabedars and chauk:- 
dar on his way to the Snb-Inspestor to 
assist him in the enquiry. P. W. No. 11, 
the deaeased'Ss son Nalinakhya Mahato, 
alleges that Satrughan came to his father, 
fell at the latter’s feet and begged him 
not to implicate him in the  daooity. I 
am ofopinion, however, that the truth of 
this incident is opento grave doubt and 
that for the simple reason that although 
this witness says that Netai and Akhoy 
were both present, neither Netai nor Akhoy 
saysone word about it. It is one of the 
many facts on this record which convince 
me tbata most determined attempt has 
been made by the prosecution witnesses to 
implicate the old man Satrughan up to the 
hilt inthis charge of murder. However 
that may be, the Sub-Inspestor undoubtedly 
proves that the Digwar waa assisting him 
in the enquiry and told him that the three 
accused were mixed up in the daooity case. 
The Sub [nspector also tells us that he 
asked the deceased Digwar to watoh the 
movements of the appellants. Now although 
other Bhumijes were also suspected and 
some were under arrest, I am of opinion 
that the various incidents in connection 
with this daccity, excepting the incident 
spoken to by P. W. No. 11 alone, taken in 
conjunction with the criminal case in 
April 1918 and the general ill-feeling as 
to the rent assessed on the appellants, are 
ample material on which we may hold that 
a motive for the crime has been sufficiently 
established as against the appellants. I 
agree with my learned brother that it was 
quite unnecessary as it was irrelevant for 
the learned Sessions Judge toimport into 
his. judgment matters within his own 
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official knowledge from his experience in 
the district. Such procedure has so often 
been condemned that it is somewhat sur- 
prising to find it still in vogue and resorted 
to by the learned Judge. This practice 
was deprecated recently in this Court in 
Mangni Lal Marwart v. Emperor (1). 

Now with regard to the witnesses to 
this occurrence, apart from the complain- 
ant we have Р, W. No, 2 Akhoy 
Degharia, who proves the details of 
both assaults. Indra Р. W. №. З and Roshan 
Р. ҮҮ. No. 4 prove only the first assault, inas- 
much as these two went to fetch a Khatia 
after the first attack and did not return 
in time to see the second one. Then we 
have Р. W. No. 5 Gora Kora of Seadih who 
proves the first assault in very general 
terms, and No. 6 Sujan Mehato who merely 
proves what Gora told him. No 7 Liloo 
Mahato also of Seadih is called merely to 
corroborate Netui and Thakur as to what 
they told him about the occurrence which 
had taken place. Р. W. No. 8 isa purely 
formal witness, and then we come to P. W. 
No. 9 Mangal Mahato. He was with Gora and 
so his evidence is .much on the same lines 
as that of Gora with regard to the first 


assault. He says in & general way that he 
saw two youngmen, Labhu and Sripati, 
cutting at the Digwar. This witness, 


however, unlike witness No. 5 remained 
io see the second attack. With regard to 
this assault he says, he saw the three 
accused running towards the  Digwar, 
Satrughan with an axe and a stone. The 
assault itself he did not witness. 
Critieisms of these witnesses by Mr. 
Nandkeolyar who has argued the case with 
lucidity and fairness are as follows :— 
With regard to witnesses Nos. 2, 3 
and 4 he contends that they are Tabedars 
and underlings of the deceased. There 
is, however, nothing in their evidence to 
show that there was any sort of friction 
or ill feeling between them and the appel- 
lants. The mere fact that they were 
Tabedars is not to their diseredit, having 
regard to the fact that the deceased 
Digwar would naturally be accompsnied 
by his Tabedars and chauxtdar, when pro- 
ceeding to Seadih to help the Sub-Inspestor 
in the latter’s investigation. Their preserce 


(1) 48 Ind. Cas. 685; 20 Cr. L. J. 45. 
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;there, to my mind rather strengthens the 
general oase for the prosecution than 
weakeus it. J, therefore, attach considerable 
importance to the evidence of these 
three eye-witnesses. They were the most 
likely people to be with the deceased, 
and on the whole they have given their evi. 
dence, except in regard to the part played by 
Satraghan, with moderation and without any 
attempt to exaggerate or emballish the facts 
against the other two appellants. 

The contention regarling P. Ws. Nos. 5 and 
9 is that they ara servants of Lambhodar 
Mahato, in whose Louse one of th» three 


dacoities had taken pliso in which the 
three accuse] wara suipsotel. Hxamining 
their evidaica, however, on» finds that 
Gora P W. No. 5 speaks cf the frst 


assault only in general terms, while Р, W. 
No. 9 does much the same, and I 
apprehend that if thay were untrathfol 
witnesses, they would bava deposed to more 
datails in order b3 sorroborats the other 
witnesses, 

It is common ground that the place of 
the assault is not far from oultivated fields, 
as the map shows, and,. therefore, it is not 
surprising that there shouli have baen 
cultivators about at the hour at which 
this occurrence took place. 

Then with ragard to the witnesses Nos. 
6 and 7, they are, sontends Isarned 
Counsel], relations of Lambodhar Mahato, 
but as I have already mentioned, wit- 
nesses Nos. 6 aud 7 really carry the proseca- 
tion no further than this, namely, that the 
other witnesses told them a story aimilir to 
that-told in Court, 

Now if we aceept,a3 we must ascapt, 
the first information report, the evidenca 
of these witnesses is of very little avail. 
Had thera baen апу gret delay ia lodg- 
ing the first information report, it may 
have- been urged that these witnes3es 
had been imported into the casa in crder 
to meet the point that the interval had 
been -spent in concoction. That, however, 
is not the oase here, as the frst informa- 
tion report was lodged with reasonable 
promptitude. 

As for the complainant, it is noticeable 
that the only suggestion against him is 
a vazu3 one that his house wa: searched 
ai the instans of Lahn; there is по 
evidengs of this fast ani tha learned 
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Counsel for the appellants bas been con- 
strained to concede that there is nothing 


particular to urge against the evidence of 
this witness, 

I accordingly hold that the witnesses 
have substantially told the truth with 
regarl to the parts played by Labhu and 
Sripati, There сап be no doubt that the 
deceased Digwar was killed in broad day- 
light, near two villages, not far from open 
fields that he was going tn Seadih to help 
tha Sub 'nspestor and would naturilly 
be ascompanied by the witnesses who 
come to prove how he met with his death. 

Farther the medical evidence to a large 
extent corroborites. the prosecution story. 
That evidence has baen dealt with by my 
learned brother, and I need only point 
out that one of the medical witnesses 
establishes no less than nine inoised in- 
juries on the psraon of the deceased, more 
or less in the positions we would expect 
to find them on the evidence of the eye- 
witnesses to the ocenrrence. 

Then another medical witness Р. W No, 
10 establishes that Labhu had a superficial 
out 2 inches into 23 inahes оп the right side 
of the back of the chest. He also had two 
other soratshes. This, combined with the 
evidenes of the Sub-Inspestor Р. W. No. 12 
to the effect that Labhu when arrasted 
had a eut mark on his rib and bruise 
head acd another on hia left 
shoulder, sorroborates the incident toll not 
only in Court but mentioned ia the first 
information report & few hours after the 
occurrence, that Labhu had been struck 
by the deseased Digwar. 

The result, therefore, is that I am satisfied 
аз to the  prooriety of the convistionsa 
of Labhu and Sripati, and I am also 
constrained to hold that no extenuating 
circumstances exist, and the sen'‘ences 
passed on them by the learned Sessions 
Jage must be upheld. 

There remains the case, however, of 
Satrughan. His own statement, which ia 
to the effect that he and he alone killed 
the deceased owing to certain provocation 
in the shape of attempts on the part of 
the deceased to outrage the modesty of his 
womavkind, has been rejected by the 
learned Sessions Judge. Г agree in the 
view taken by the learned Sessions Judge. 
It is impossible to suppose that a man 
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of 60 -by himself could have cansed all 
these injuries. It appears that he madea 
somewhat similar statement on the night 
of the occurrence to the Sub-Inspestor, 
‘and that, to my mind, bas been taken 
advantage of by the prosecution witnesses 
in this ease in erder to implicate him in 
a chsrge of murder along with his 
nephews. Now in the first information report 
Netai narrated the part taken by Satraghan 
in these words :— 

“From a little distance, we saw that 
Labhu Patar gave one stroke on the neck 
of Upendra Mahato with tke sword and 
Sripati also gave one stroke with the dagger. 
Shabirghna (Satragban) Patar took a store 
and threw it on the bndy of Upendra Mahato.” 

Then again Р, W. No. 2 in oross-ex- 
amination, when asked more precisely as to 
the part taken by Satrughan (after he had 
already said in a general way thatthe three 
aconred hacked the deceased), stated: 
"Satrughan had an axe and a stone; I saw 
Satrugban striking him with a stone.” Now 
it is somes bat eurprising if he had an axe and 
a stone, that the old man should not have used 
the axe, but  sheuld have strock the 
deceased with a stone І ac^ept, as my 
learned brother does, the first information 
report as the most reliable evidence on 
this part of the oase, and I refuse to 
believe the very different version given in 
Court. ` 

It is inconceivable that the first informer 
and Nalinakhya Roy, who were both 
present when the first information report 
was recorded and who were both eye-wit- 
nesses to this incident, should have omitted 
to tell the Sub.Inspeotor that Satrughan 
did nothing more than hurl a stone at 
the body of Upendra Mahato after the 
other two had attecked him. It must be 
remembered that the informants actually 
narrated to the Sub-Inspector in detail 
the precise part played by each of the 
assailants, and T am of opinion that 
they saald not have forgotten so vital 
a particular as the assault by Satrughan 
with an axe, if indeed it were irue. 

It, therefore, comes to this that Satrugban 
came with Labhu and Sripati; it is not 
clear whetker he actually arrived at the 
spot, where ite wounded Digwar lay, 
simultaneously with the other two appellants; 
and without more definite evidence on the 
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record to estabish this, I, for my part, 
would not draw any inference against him 
on this point. It may well be that the 
old man lagged behind and would never. 
theless have been said to have arrived 
with the other two. The sequence of the 
assaults as varrated in the first informa- 
tion retort goes to show that he in 
fact arrived after the other two, and it ig 
strange that if һе arrived with the other 
two he did not take any part in attacking 
the wounded man until the other two had 
finished with him. 

That being so, the learned Government 
Advocate has been cbliged to fall back on 
section 34 of the Indian Penal Code in order 
to ask us to hold that Satrughan was equally 
guilty under section 302. 

Now there must be evidence from which 
one might reasonably infer a common in- 
tention infecting each of the acoused, in 
order to apply section 84 and hold each 
accused responsible for the act done by several 
persons in furtherance of the common inten- 
tion of all, 

As Mr. Gour rightly observes in his 
valuable work on the Indian Penal Code, 
the presumption of constructive intention 
must not be too readily applied or pushed 
too far. It is obvious that the mere fact 
that a man may think a thing likely to 
happen is vastly different from his intend- 
ing that that thing should happen. The 
latter ingredient is necessary under section 
94,. the former by itself is irrelevant to the 
section. 16 is only when a Court вап with 
some judicial certitude hold that a particular 
accused must have preconceived or 
premeditated the result which ensued, or 
acted in concert with others in order to 
bring about that result, that section 34 may 
be applied. 

If authority is needed for these pro- 
positions, I would refer to the case of 
Queen Empress v. Duma Baidya (2), where 
the facts were that the first accused struck 
the deceased on thehead witha bludgeon, 
the 2nd accused struck him across the 
chest with a васе and the 38rd accused 
pnt his foot on him and pummelled him 
after he fell. The medical evidence 
showed that the cause of death was a 
blow on the head which fractured the 

(2) 19 M. 483; 1 Weir 29 & 233; 6 Ind. Des, (s. з.) 
1042. 
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skull; the deseased died in hospital two days 
later. The Sessions Judge found all the 
three guilty of murder, and passed sentences 
accordingly. The High Court held that no 
common intention to cause death could be 
inferred against the 2nd and 3rd accused 
from their particular acts of violence, which 
in no way contributed to the death of the 
deseased, though the object of all was, no 
doubt, to give the deceased a beating. 

It will be observed that Satrughan's case 
isa good deal stronger than that exse, inas- 
much as in that case the third accused 
trampled on the victimand pummelled him 
while he was still alive, while in this case, 
Satrughan merely hurled a stone at the 
Digwar when it is extremely doubtful 
whether the latter was alive at all. 

The decision in Queen-Hmpress v. Duma 
Baídya (2) was followed by the Allahabad 
High Court in Emperor v. Bhola Singh (8). 
In the latter case three persons attacked a 
fourth with Jath’s and one of the assailants 
вёговк a blow which fractured the skull of 
the person attacked and caused his death, 
but the evidence left it in doubt which of 
the three assailants struck that blow. The 
Sessions Judge found all the acsused guilty 
under section 301 of the Indian Penal Code. 
The High Court held that there was nothing 
to show that there wasa common intention 
on the part ofall the three assailants to 
inflict such injury as was likely to cauie 
death and to section 34 woull not apply. 
The convictions were altered to convictions 
arder section 625, 

The point again arose in Gourtdas Namasudra 
v. Empercr (4). In that oase the prosecution 
story was that the deceased wes waylaid and 
assaulted by the three appellants out of 
revenge. The medical evidence showed that 
the deceased received six injuries incloding 
three severe injuries on the head, one of 
which injuries was the cause of his death. 
The Calcutta High Court in these cirsum- 
stances observed: “In the circumstances of 
this case we are not prepared to hold that 
the appellant, who did not strike the fatal 
blow, must bave contemplated the likelibood 
of such &blow beirg struck by the others 
in prosecution of the common object of 


(3) 29 A. 282; A. W. N. (1907) 51; 4 A.L. 7.207; 


5 Cr. L. J. 180. 
(4) 2 Ind. Cas, 841; 36 C. 659; 18 C, W. N. 680; 10 


Cr. L. J, 186, 
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punishing the decsased for his interference 
and for the damage done by his cattle.” Now 
again in that casa it will be noticed that 
the appellant was one of Ње party who 
deliberatelg  waylaid the deceased and 
actually attacked him with a lathi; never- 
theless the Caleutta High Court held that 
that bg itself was not suffisient to establish 
any intention to vause death, and section 
84 could not ba applied in order tə вопуісё 
the appellant for the graver offence with 
which he was charged. 

In Emperor v. Ram Newaz (5) all these 
cases were considered and distinguished, 
It was observed that the facts and oiroum- 
stances of cases vary, and each case has to be 
decided in view of its actual facts. The 
learned Judges also held that whether there 
was or not preme?itation in the oase before 
them was поб clear, but thera was conoerted 
action and the attask was so ferocious as to 
lead almost to the inference that it had been 
premeditated and the death was the result 
of the many blows inflistad on the head by 
all the appellants. 

Now the medical evidence in the case 
before usis most precise with regard to one 
matter, and that is thas death was instan- 
taneous after injury No. 1 was inflisted, as the 
Assistant Surgaon deposes. Му  leacned 
brother has already shown that injury No. 1 
must have been caused during the seoond 
assault and with that opinion I entirely 
agree. That being so, taking the order of 
sequerce of ihe assault given iu the first 
informationreport I consider 16 would be most 
unfair to the appellant Satrughan to hold 
anything less than that when he threw tbe 
stone the Digwar was already dead; in 
which case no offence whatever was committed 
by him. 

The result, therefore, is that with regard to 
Satrughan I also agree with my learned 
brother that he should be acquitted and 
released from custody. 


Order occcrdingly. 


(5) 21 Ind. Cas. 663; 35 A. 506; 11 A.L. J. 804; 14 
Or. L. J, 615. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 440 or 1918. 
August 9, 1918. 

Present: —Mr. Justice Tadball. 
SRISH CHANDRA SIRCAR—Acousep 
— APPLICANG 
tersus 


EMPEROR—RE&SPONDENT. 

Penal Code (Act ХІҮ of 1860), s. 427—Mischief— 
Employer, whether liable for employee's negligence— 
Contractor, failure of, to take precautions—Owner, 
liability of. * 

The accused who lived in Caleutta, wishing to 
rebuild his house in Benares, gave the contract to 
a contractor and building operations were started 
in accordance with his instructions. In digging 
up the foundations the contractor did not prop 
up the next door neighbour's wall and failed to 
take the ordinary precautions which a builder 
ought to have taken, with the result that the 
neighbour's wall sank and cracked and a fair 
amount of damage was done; 

Held, that the damage being the result of the 
contractor's negligence in omitting to prop up the 
wall and not being due to any negligence or malice 
on the part of the aceused, the latter was not crimi- 
nally liable for it. 


Criminsl revision from an order of the 
Sessions Judge, Benares. 

Mr. Satya Ohandra Mukerji, for the Applicant. 
- Messrs. R. Malcomson (Assistant Govern- 
ment Advocate) and Haribans Sahat, for the 
Opposite Party. 

JUDGMENT.—The applicant has been 
convicted of wilful mischief under section 
427 of the Indian Penal Code. The facts 
of the case are as follows:—The applicant 
ig the owner of a house in Benares. He 
himself is a resident of Caleutta but 
frequently comesto Benares. He wished to 
, rebuild his house and he gave the contract 
to a contractor and the building was carried 
out beyond doubt in accordance with his 
instructions. The foundations were sunk to 
a depth of four feet. I assume for the 
purposes of this judgment that this was 
done on the applieasnt/s own order. The 
next door neighbour's house, however, had 
& foundation only two feet deep. The contract. 
or did not prop up the next door neighbour's 
wall and failed (о take the ordinary precau. 
tions which a builder ought to have taken, with 
the result that the next door neighbour’s wall 
sank and cracked and a fair amount of damage 
has been done, The complainant Musammat 
Makhna same into Court alleging that the ap- 
plicant had intentionally caused the foundations 
to be dug four feet deep; had intentionally 
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caused the omission to prop up her walland 
had done so maliciously in order to damage 
her, because she had refused to sell her 
house to the accused when he desired to 
purchase it. lf the Courts below had found 
this to be true that the acoused was actuated 
by malice, I do not think there would 
be any difficulty in upholding the conviction. 
But as a matter of actual fact the Court 
of first instance distinctly says in its judg- 
ment that the evidence on this point igs 
insufficient to establish it, The lower Appel- 
late Court has, in my opinion, somewhat 
unfairly made the following remark:—"It jg 
true that the Magistrate held the evidence 
insufficient to prove this but he did not 
say it was untrue.” In other words, the 
learned Sessiona Judge, though the evidence 
was insufficient, thought that he was justified 
in holding that the fact was proved. The case 
can only, if it is to be fairly tried, be tried on 
the actual finding by the Magistrate that the 
alleged malice is not established. In the absense 
ofjthis malice it seems to me impossible to 
uphold the conviction of the applicant under 
section 427. There is nothing to show that 


“he directed the contractor not to prop up 


the complainant’s wall Iti may be assumed 
I think that he g.ve the contract in tha 
ordinary way in which contracts are given ; 
that he was justified in expecting that the 
contractor would carry- out his duties as a 
builder in a proper and efficient manner, 
The expert evidence which was called all 
went to establish this, that if the wall had 
been properly propped up no damage would 
have accrued, The damage, therefore, was 
the result of the contractor’s negligence in 
omitting to prop up the wall. It was not 
due to any negligence or malice on the part 
of the present applicant, If anybody was 
liable criminally for the act it was the 
contractor who omitted to do his duty, In 
digging the foundations four feet deep he 
must have known that he was likely to BRUSY 
damage unless he took the proper precautions 
which are ordinarily taken to support the 
neighbouring wal, The applicant cannot ba 
said to bə liable for the sontractor’s omission 
to do th.s. On the facts of the case found 
it seems to me that the conviction of tha 
applicant is not justified in law. Tallow tha ар. 
plication and set aside the conviction and the 
sentence. The fine, if paid, will be refunded, 
Application allowed, 
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CALCUTTA HIGH COURT. 
FULL BENCH. 


CriMiIn«L APPELLATE JURISDICTION. 
January 22, 1919. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Justice Sir George Woodroffe, Кт., 
Justice Sir Charles Chitty, Kr., Justice 
Sir Ernest Fletcher, Кт., and Mr. 
Justice Teunon. 

PEARY лхо ANOTHER—AcCosED——APPLIGANTS 
Versus 
EMPEROR -— Opposite Party. 
Criminal Procedure Code (Act V of 1898), s. 298 
—Jury trial—Judge, duty of—Charge to Jury— 
Counsel, duty of, to take notes—Non-direction and 

. misdirection. 

Per Sanderson, C. J. and Woodroffe, J. In cases tried 
by a Jury on the original side of the High Court, 
especially in important cases, the Counsel for the 
prosecution should take notes of the summing up 
of the Judge. [p. 349, col. 2.] 

Per Woodroffe, J.—The fact that the defene Counsel 
addressed the Jury for а long time would not excuse 
the Judge from referring to matters of prime 
importance in his charge to the Jury, inasmuch as 
the Jury should learn from him what are the 
important points to which their attention should 
be directed. [p. 850, col. 1.] 

Every non-direction in a charge to the Jury 
does ne necessarily amount to misdirection. [p. 350, 
col, 1. 

Messrs. N. C. Sen, J, M. Sen Gupta and 
Nikhil Sen, for the Applicants, 

Mr. S. Е. Das, Standing Counsel), and 
Messrs. S. Bonnerji, Remfry and B. О. Sen, 
for the Crown. ` 

JUDGMENT. 

SANDERSON, C. J —This matter comes be- 
fore us проп an application to review the 
case, a certificate having been given by 
the learned Advocate General in pursuance 
of clause 26 of the Letters Patent, 

The case was tried before my learned 
brother Mr. Justice Fletcher and a Jury at 
the Critoinal Sessions and it resulted in the 
conviction of both the accused. 

There were many grounds stated in the 
application to the learned Advccate-General, 
but after hearing the argument of the 
learned Counsel for the accused who, in 
my opinion, put the case very clearly and 
concisely on behalf of hisolients and after 
reading the note which has been made by 
the learned Judge who tried the case, the 
matter resolved itself into two pointe: first, 
it i» alleged that certain material and im- 
portant points in support of the oase for 
the defence had not been put before the 
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Jury by the learned Judge and secondly, 
that sufficient distinction had not been made 
between the cases of the two accused persons, 

To my mind, it is clear from the memo- 
randum which has been drawn up by the 
learned Judge, and to whish reference has 
been made, that the case which was set 
up for the defence was put to the Jary: 
and, the learned Counsel who has appeared 
to-day for the acoused has frankly admitted 
that that is so. That case іц its outline 
was that the woman Meher Afzin had 
gone to the house in Calcutta of her own 
accord, that she was a woman of immoral 
character, and not only that, but that her 
father had been a party to her coming to 
Calcutta in order that she might have an 
opportunity of earning more money in 
Calcutta than she did in her native plave 
This саза for the defence, as I have al 
ready said, was put to the Jury and the 
argument addressed to as to-day has been 
that although that was sn, there were material 
fasts in support of that case to which the 
attention of the Jury was vot drawn, as 
for example the different statements which 
the woman had made on occasions previous 
to the time when she was in the witness box 
in the Sessions Court. 

Now, there is no satisfactory record 
of the learned Judge’s summing up. We 
have no notes taken by the learned Counsel 
for the prosecution. We have a note which 
was taken by the junior learned Counsel 
on behalf of the acsused which is very 
short, and which, it is admitted by the 
learned Counsel who argued the oase t»-day, 
does not pretend to be anything more than 
a statement of the various heads of the 
summing up of the learned Judge. 

The matter is brought before the Court 
now soma six months or more after the 
case was tried. The learned Judge has 
given usa memorandum of his summing 
up the best he can, having regard to his 
recollestion after this lapse of time, and 
we bave to deal with the cise upon these 
materials. 

Having regard to the memorandum of 
ths learned Judge and the statements which 
have been made by him during the course 
of the hearing, І am not satisfisad that the 
particular and individual points to whish 
the learned Counsel has drawn our atten- 
tion, were not put to the Jury, as for 
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instince, ous of tha points проп which 
‘the learned Caunsel strongly relied, was 
that the Jearned Judge had not drawn 
attention to the fact that the woman had 
made certain statements bsfore a man 
called Abdul Gunny who was an Inspestor 
of Police and further statements before the 
Deputy Commissioner, Mr. Shaw, and that 
such statements were entirely inconsistent 
with the statements which she made in 
the trial Court, It appears that Ме. 
Bonnerjee,who was the learned junior Counsel 
for the prosecution, hasa clear recollection 
as to that point, and he has stated that 
he remembers the learned Judge pointing 
out to the Jury that if the Jury believed 
the statements which the woman had made 
to Abdul Gauny and the Deputy Commis- 
sioner, Mr. Shaw, .then the case for the 
prosecution entirely failed. Irefer to that 
as au instance for the purpose of showing 
how impossible it is for us to come to the 
conclusion upon the materials which we 
have before us, that the particular and 
individual points which are relied upon 
by the learned Counsel were not really 
put to the Jury: especially having regard 
to the fact that it is clear that the case 
for the defence was put to the Jury by 
the learned Jodge and their attention was 
drawn to the fact that there were serious 
diser;paneies in the case and that the 
Jury mast consider those discrepansies and 
whether they were suffisient to induce them 
to come to the conclusion that the evidence 
for the prosecution was not to ba relied on. 

As regards the distinction in the cases of 
the two individual aecussd persons, the 
learned Judge, as I understand to day, has 
said he remembers a distinction being 
drawn between the two accused 

For these reasons 1 have come to the 
conclusion that the learned Counsel for the 
accused has not made out a case for the 
interference of this Court and, the result 
is, that inasmuch as he has not satisfied 
me that there was material misdirection 
or omission to direst upon material and 
vital pointe, ib is not necessary for us to 
go into the merits of the case. 

Before 1 conclude my judgment, I 
desire to refer again to the fact that 
there were no notes of the learned Judge’s 
summing up taken by the learned 
junior ^ Counsel fur the proseaution. 
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In my jadgament it is most desirable that 
in həsə oases, езрэзіаПу in an important 
casa like this, the learned Counsel for the 
prosasution should take a note of the 
samming up of the learned Jndga. It is 
impossible for the learned Jadge himself, 
in his samming up, to taka а note, What 
has happened in this case is an instance 
of how desirable it is that these notes 
should bo taken. It may be that if in 
this case adequate and raasonabla notes of 
the Isarnsd Judge’s summing up had been 
taken, a great deal of tims, tronble and 
expense might have Баеп saved. Ab all 
events, I hopa that in future, regard will 
be had to what bas been said, aud that 
proper notes of the learned Judge’s summing 
up will ba taken, 

As to the preliminary point that was 
raised by the learned Counsel for the 
prosecution, Mr, Das, namely, that under 
clause .26 of the Letters Patent it was 
not competent to the  Advocate-General 
to grant a certificate merely іп respect 
of the questions whether the direction was 
sufficient and whether the alleged omissions 
amounted to misdirection, I express no 
opinion upon that point, and, in my 
jadgment, in this case it is not necessary 
to express any opinion because, assuming 
that it was competent to the learned 
Advosate-Ganeral to grant а certificate 
on those grounds, I have come to the con. 
slasion that there was no sufficient case 
made for the Court to interfere, 

Wooororre, J.—The question before ug 
is whether the direction to the Jury was 
a suffisient direction in law and whether 
the alleged omission to direct the Jury set 
out in paragraph 12 of the certificate, was 
misdirection. 

The argument is based on notes of 
charge taken by junior Counsel for the 
defence. There were no notes taken by 
Counsel for the prosecution as, I agree 
with the learned Chief Justice, should have 
been done. 16 is admitted by the learned 
Uounsel who appears for the prisoner that 
the note of the learned Judge’s summing 
up made by Counsel i3 not complete, being 
merely heads, as he calls 1%, of the charges, 
and in several particulars its accuracy is 
called in question by Mr. Justice Fletcher, 
the trial Judge. In other cases, the learned 
Judge has no resollection owing to the 
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lapse of time since the trial, but having 
regard to the admitted incompleteness of 
the note of Counsel aud its proved in- 
accuracy as regards particular points, І 
am unable to hold that a case has been 
made out on which we can say that there has 
been any material omission to direot or 
insufficiency of direction. 

The learned Judge’s memorandum states 
that be took the Jury through the whole 
of the evidence relating to the alleged 
abduction, The defence Counsel addressed 
the Jury, we believe, for six houre, and 
though it may be that this would not 
exouse the Judge from referring to matters 
of prime — importance, because the Jury 
should learn from him what are the import- 
ant points to which their attenticc should 
be directed, I am not satisfied on his 
statement that he made any sucb omission 
here. it is nct possible, moreover, for a 
Judge summing up to go over every par- 
tionlar of the evidence. Every non-direotion 
ig not necessarily misdirection. Learned 
Counsel has argued that fora oase lasting 
eleven days it was rot possible for the 
learned Judge to have dealt with all the 
material points ia the case in the time 
which the charge to the Jury, according 
to the learned Judge, took. But the defence 
have to establish that the particular points 
were not and sould not have been put 
before the Jury in that time. І canuot say 
that this bas been shown. The learned 
Judge's statement is that he took the 
Jury through the whole of the evidence 
relating to the alleged abduction. I` may 
in particular point out tbat as regards the 
Dostor’s examination of Feroza there is no 
certificate granted by the learned Advocate. 
General. As showing the difficulty of 
ascertaining at this distance of time and of 
recollesting what occurred at the trial, the 
learned junior counsel for the prosecution 
has clear and distinct resolleotion that the 
learned Judge did refer to a particular 
point as regards which & complaint has been 
made but which is not stated in Мв 
note. 

I may observe that there was no appli- 
cation by Counsel at the time to place any 
particular point which is now the subject of 
complaint before the Jury, 

“In my opinion, no grounds have been 
made out in fact for our interference, even 
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if the defense Counsel’s contention as to 
the meaning of sestion 26 of the Letters 
Patent is correct, a matter as to which 
Í express no opinion and into which it is not 
necessary under the ciroumstan3es to enquire. 
I, therefore, agree in the order which is pro- 
posed to be made. 

Carry, J.—I agree that we should refuse 
to review this case. 

FLETCHER, J — I agree. 

T&oNos, J.—I agree. 

Application rejected. 





ALLAHABAD HIGH COURT. 
Curminat Reviston No. 850 or 1918. 
February 21, 1919, 

Present :—Mr. Justice Lindsay. 
ZAFAR HUSAIN AND OTHERS — 
APPLICANTS 
tersus 


EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 18984, ss. 103 
(3), 423 (1) (bl—Order passed by Appellate Court 
binding accused to keep peace, whether enhance- 
ment of sentence. 

On а conviction under sections 147 and 325 of 
the Penal Code the applicants were sentenced to 
imprisonment on each charge and the sentences 
were directed to run consecutively. On appeal the 
Sessions Judge directed that the sentences should 
run concurrenty and passed an order binding over 
each of the accused to keep the peace for a period 
of three years: 

Held, that having regard to the provisions of 
section 106 (3) of the Criminal Procedure Code 
the order of the Sessions Judge did not amount 


. to an enhancement of the sentence. [p. 351, col. 1.] 


Criminal revision against the order of 
the Sessions Judge, Agra, dated the 9th 
Desember 1918. : 

Dr. S. M. Sulaiman and Mr. Narain Prasad 
Asthana, for the Applicants. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—There are two petitions 
in revision before me which have been 
heard together as directed by the learned 
Judge who admitted them. One of the 
petitions is on behalf of Tafazzul Husain, 
who was convicted in the Court of a First 
Class Magistrate on charges under sections 
147 and 325 of the Indian Penal Code. 
He was sentenced on each charge to im. 
prisonment for six months and a direction 
was made that the sertences should run 
consecutively. The other. applicants Zafar 
Husain, Niaz Husain and Rahmat Bakhsh 
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alias Thamman were tried at the same trial, 
they were oonvieted under the sama geobiong 
and each of them was santenced to rigorous 
imprisonment for one year on each charge, 
the same directions being given regarding 
the order in which the sentences were to 
be served. The case came up in appeal 
before the learned Sessions Judge. He 
modified the order of the first Court by 
directing that the sentences should run 
concurrently and not consecutively. He 
also took advantage of the powers conferred 
upon him by section 105, sub-section 3, of 
the Code of Criminal Prosedure, and passed 
an order binding each of the acoused over 
to keep the peace for a period of three 
years. The accused filed two petitions here 
and various grounds were set out in those 
petitions. The learned Jadge before whom 
they same for admission, however, directed 
that they should bo admitted only on one 
ground, namely, that the order of the Sessions 
Judge amounted to an enhancement of the 
sentence passed by the Court of first 
instance. In his order allowing these ap 
plications to be admitted, the learned Judge 
refers tc two cases. namely, Queen- Empress v. 
Ishri (1) and. K?ng- Emperor v. Sagwa (2). Those 
ases are not in point here. They were 
cases in which the Appellate Court reduced 
the term of imprisonment and imposed a 
fine. Here it cannot be argued that the 
learned Sessions Judge had no authority 
to make the order binding over these 
agoused applicants to keep the peace for, 
ав 1 have said, that is a power whioh is 
expressly conferrred by section 106, sub. 
section 4, of the Code of Criminal Procedure. 
It is impossible, therefore, to argue that this 
order of the Sessions Judge amounts to 
ап enhancement of the sentence. 
to hold so, then the result would be that 
the provisions of section 106, sub-section 3, 
of the Code of Oriminal Procedure, would 
be rendered nugatory. There is no force, 
therefore, in the contention that the order 
of the Court below is illegal because it 
amounts to an enhancement of the sentences 
of the first Court. 

The application, therefore; of all the 
accused-applicants is dismissed. 

Application dismissed, 


(1) 17 A. 67; A. W. N, (1894) 202; 8 Ind, Dec. (N. s.) 
68 


368, 
(2) 23 A. 497; A. W. N. (1901) 178. 
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PUNJAB CHIEF COURT. 
Criminal Revision PETITION No. 1142 ок 1918, 
November 26, 1918. 
Present; — Mr. Justice Wilberforce, 
MANSA RAM AND ANOTHER—ÜONVICTS— 
PETITIONERS 
` versus 
EMPEROR—Prosrooror— 


RESPONDENT. 

Penal Code {Act XLV of 1860), s. 323—Hurt— Find- 
ing that there was altercation and squabsle—Offence. 

On an appeal from a conviction under section 323 
of the Penal Code the District Magistrate found 
that there was probably an altercation and squabble 
between the parties and that only a technical 
offence had been committed: 


Held, that on this finding the accused should have 
been acquitted. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
ofithe District Magistrate, Ambala, dated the 
10th April 1918, varying that of the Magis- 
trate, 2nd Class, Ambala, dated the 5th 
April 1918, convicting the petitioners, 

Mr. Nand Lal, for the Petitioners. 

JUDGMENT.—The applicants in this 
case were convicted of an offense of causing 
burt under section 323 and sentenced 
to imprisonment for one week and a fine 
of Rs. 40 each. The District Magistrate 
on appeal held that there was probably 
an altercation and squabble between the 
parties and that only a teshnioal offence 
had been committed and reduced the 
sentences toa fine of Rs. 5 each. The convio- 
tion under section 323 was maintained. 

Counsel for the applicants rightly urges 
ihat on the finding of the Distriot Magis- 
trate he should have procesded to acquit, 
as he held that no offence under section 
323 had been committed. Agreeing with 
this c^ntention I accept the application for 
revision and acquit the applicants, Fines, if 
realised, will be refunded. 


Revision allowed. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 59 op 1919, 
February 27, 1919. 

Present :— Mr. Justice Walsh. 

BANWARI LAL anp OTHERS—APPLICANTS 
versus 

EMPEROR— Opposite Parry, 

Public Gambling Act (III of 1867), ss, 8, 4, 16— 
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Persons gambling in tent—Offence—Conviction under 


wrong section—Distribution of fine among witnesses 
and Police Officers, legality of 

A. number of persons were charged with gambling 
in a tent on the banks of the Ganges where they 
had gone temporarily for bathing. The Magistrate 
convicted seven of them under section 3 and one 
under section 4 of the Public Gambling Act. He 
further ordered the fine to be distributed among 
the prosecution witnesses and a number of the 
Police force including the Prosecuting Inspector: 

Held, .1) that the convictions under sections 3 
and 4 of the Public Gambling Act were irregular; 

(2: that the Magistrate had no ju'isdietion to 
dis'ribute the fine among the witnesses and the 


Police; 

\3) that having regard to tho manner in which 
the trial had been conducted and the irregularities 
committed by the Magistrate, the convictions ought 
to be set aside. 

Criminal revision against the order of 
the Magistrate, First Class, Moradabad, 
dated the 19sh Desember 1918, 

Mr. Nehal Ohand, for the Applicants. 

The Assistant Government Advocate, for 


the Crown. 


JODGMENT.—This isa decision by а 
First Ulass Magistrate of Moradabad. 16 
ig brought up before me direstly in revision 
Under the circumstances I quash the order, 
being dissatisfied with the way in which the 
Magistrate has treated the case. 


The charge arises out of some undoubted 
gambling, which was going on in a tent 
amongst people who were temporarily visit- 
ing Tigri for purposes of bathing in the 
Ganges. They were residents of Moradabad 
some 40 miles away, and ib is not sug- 
gested that this is a permanent place of 
gaming or that the practice had been going 
on for along time, Of course persons who 
use temporary places may ба guilty” just 
аз much as persons who use permanent 
places. But the fast which I have men- 
tioned influences my ‘mind in deciding what 
I ought to do in consequence of toe next 
point to waish I wish to refer, The 
Magistrate by a piece of great carelessness 
has charged and convicted seven of these 
persons under the wrong section, that is to 
say, under section 3 for keeping the gaming 
house and one only under section 4 for 
being found there. The mistake is & purely 
technical one and if I were satisfied with 
the evidence and with the way in which 
the merits of the case had been treated, 
1 should exercise my powers as an Appel- 
late Court by altering tho conviction to a 
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proper form. In addition to this, the 
Magistrate has gone out of his way to refer, 
as, [ am sorry to say, Magistrates too 
frequently do, to something within his own 
kuowledge outside the case. 

The next point is that the Magistrate 
has, so far ав I can ses, without the 
slightest jurisdiction, divided the total of 
Ra. 150 fines, which he had inflicted, be- 
tween some of the witnesses in the ease 
and a number of the Police Force, ap- 
parently belonging to the District including 
the Prosecuting Inspector. Whetber one 
of these fortunate persons is also the in- 
former does not appear, because the name 
of the informer was not given at the hear- 
ing. The Magistrate had power ‘to award 
a portion of the fine to the informer but 
it doss not appear that he has done so 
in this oase to the informer as such, The 
Assistant Government Advocate tells me 
that he has not met any other instance 
of this procedure. It is impossible to pass 
itover in silence. it is a practise whiah, 
whether justified in Jaw or not, is very 
much to be deprecated and L think it my 
duty to send the judgment to the District 
Magistrate to take such steps as he thinks 
appropriate in the circumstances, 

None of these points really would be 
suffüsient in itself to justify me in inter- 
fering in revision but taken together, they 
leave &n uncomfortable feeling in my mind 
about the way in which the Magistrate 
has handled the case. I have, therefore, 
looked at the evidence and Í find that the 
evidence that the alleged principal in this 
gambling was taking nal is remarkably 
thin. it requires a certain amount of 
credulity to bslieve that two or three days 
before the occasion in question, a Police 
eonsíable passing by accident heard the 
alleged principal demanding nal in express 
terms ina loud voice. The mare fast that 
i should not myself ba convincad by the 
evidence, is not sufficient of course for 
interference in revision but the judgment 
being an unsatisfactory one, the conduct of 
the Magistrate, in the respect which I have 
mentioned, being also unsatisfactory, and 
the evidence which he has not analysed 
in detail in the judgment being somewhat 
thin, I quash all the convictions and order 
the fines, if paid, to be returned, 

Convictions quashed. 


Vol. LJ 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Сіті, Appeat No. 10 or 1918. 
February 14, 1919. 

Present: —Mr Daniels, A. J. О. 
RAGHA SAH AND ANOTHER —PLAINTIFF3— 
APPELLANTS 
versus 
Shaikh WAJID ALI AND OTHERS— 


D&FENDANTS —RESPONDESTS. 

Court Fees Act (VIT of 1870), s. 7 (v) (b —Mort- 
gage —Suit for possession by ^ morígagee— Decree, 
conditional om failure to redeem—Appeal for un- 
conditional decree—Court-fee payable. 

In a suit for possession by the mortgagee the 
Court passed a conditional decree allowing the 
mortgagor to redeem the mortgage on payment of 
a certain sum of money. The mortgagee in appeal 


prayed for an unconditional decree and paid an. 


ad valorem Oourt-fee on five times the Government 
revenue of the land in dispute: 
Held, that the Court-fee paid was sufficient. 


Appeal against the decree of the Subordi- 
nate Judge, Sitapur, Tahsil Biswan, dated 
tlie 12th November 1917. , 


Mr. Nabi Ullah, for the Appellants. 

Mr. Zahur Ahmad, for Respondent No, 1. 

Messrs.. Bisheshwar Nath Srivastava and 
Brij Narain Ohakbast, for Respondents 
Nos. 4 to 6. 

ORDER.—In this case there are two oross- 
appeals arising out of a suit for possession. 
In the plaintiffs’ appeal a Court fee of 
Rs. 37 8-0 only was criginally paid and an 
objection taken that this amount was insuffi- 
cient, It is practically conceded that an 
ad valorem Court fee on five times the land 
revenue should be paid in appeal as in the 
Court of the first instance and a stamp 
covering this amount has been put in to-day. 

The course taken by the lower Court 
was unusual, The lover Court allowed the 
defendants in the suit an opportunity of 
paying up the mortgage money and redeeming 
the mortgage and gave the plaintiffs a 
decree for possession only in case the defend- 
ants failed to do so. The plaintiffs ask 
for an unconditional deares. 

The ой зе contends that they should pay an 
ad valorem Court fee on the amount which 
the defendants would have had to pay to 
recover possession. А сег fully considering 
the matter I cannot agree with this conten- 
tion, If the dasraa had baen male un- 
conditional on the pay nent of a sum of 
money by the oplaiosffs themselves and 
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they had in their appeal sought to avoid the 
payment, of this sum, no doubt an ad valorem 
fee would have been payable but in this 
case the amount is not payable by them but 
the defendants, and as а matter of fact 
it is stated that it has not been paid. If 
the lower Court had rejected the claim for 
possession altogether an ad valorem Court-fee 
calculated on the amount of land revenue 
would have been sufficient. The decree 
actually given is more favourable to them 
than this and the Coart-fee payable in appeal 
against it cannot, therefore, be larger than it 
would have beenif their prayer had been 
rejected altogether. A sufficient Court-fee 
having now been paid, the hearing of the 
appeal may proceed. 
Order accordingly, 


MADRAS HIGH COURT, 
Seconp Отуп, Arrear No. 1821 ок 1917. 
November 28, 1918. 
Present; —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 

KANDA PONNAPPA NAICKEN 
AND OTHERS—Derenpants Nos.3 то 6 
— APPELLANTS 
versus 
VENKATASESHAIYAR AND OTHERS— 
Prarntigss Nos. 1 то 3, DEFEND- 
ant No, 2 AND REPRESENTATIVES OF 


PrarNTIEE No. 4— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. І, rv. 1, 10 
—Joinder of parties—Trust, suit for enforcement of— 
Joinder of new trustees as plaintiffs after expwy of 
limitation, effect of Limitation Act (IX of 1908), 
s 22. 

Where some persons who havo an interest in a 
trust sue to enforce the rights of tho trust, the 
subsequent addition of more representatives out of 
time is not within the mischief of section 22 of 
the Limitation Act. [р. 854, col. 2,] 

Kishen Parshad v. Har Narain Singh, 9 Ind. Cas, 
739; 33 А. 272; 21 M. L, J. 375; 16 C. W. N. 321; 8 A, 
L. J. 256; 18 C. L. J. 845; 13 Bom. L. R. 359: 38 I. 

‚ А. 45: 9 M. D. Т. 343; (191 19 M. W. N 895 Р. 0.); 
Subramania Aiyar v. Subba Naidu, 21 Ind. Cas 421; 
25M L J 452 14 M. L T. 4437, Nistarini Dassya у, 
Sarat Chandra Mojumdar, 29 Ind Cas. 680: 22 С L. 
J. 279; 200 Ж, N. 49 and Kasturchand Bahiravdas 
ү. Sagarmal Shriram, 7. B. 418; 9 Ind, Dee. N. s.) 
269, followed. 

Meyappa Chetty у. Suppramanian Chetty, 35 Ind, 
Cas. 823; 41916) 1 A. О 603; 85 L. J. P. C. 179; 43 
I.A 118; 114 L. T. 1002; 20 C. W. N 833; (1916) 1 
M. W. N. 455; !8 Bom. L. R. 642 -P.0.), distin. 
guished. 


Second appeal against the decree of the 
District Court, Chingleput, in Appeal Suit 
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KANDA PONNAPPA NAICKEN v. VENKATASESHAIYAR, 


No. 299 of 1915, preferred against the decree 
of the Court of the District Munsif, Con- 
jeevaram, in Original Suit No. 215 of 1909. 

FACTS appear from the judgment. 

Mr. К, Ramanath Shenai, for the Appellants, 
—When the claim was presented in proper 
form by the addition of all parties entitled 
to sue, the suit was time-barred. See 
Meyappa Ohetty v, Suppramanian Ohetty (1). 
The suit Laving been remanded for the 
addition of the remaining trustees, the order 
of remand precluded the lower Courts from 
giving a decree to the temple. 

Mr, B. Sitaram Row, for the Respondents.— 
The order in the Letters Patent Appeal 
left the question of limitation untoushed, 
That was not considered by the Judges who 
heard the Letters Patent Appeal. As the 
temple was originally represented by persons 
interested in it, the subsequent addition 
of more representatives is not within sestion 
22 of the Limitation Act. 


JUDGMENT.—The Ist defendant exe- 
cuted Exhibit R, the lease deed, to two 
trustees of a temple. They sued onit for 
rent and Thundu and Kuppatham to which 
ihe temple was entitled as mirasidar. Tha 
suit was decreed in the two Courts below aud 
these decrees were confirmed by Mr. Justice 
Ayling in Second Appeal No. 238 of 1912. 
In Letters Patent Appeal No. 97 of 1913 
against the judgment of Ayling, J., ib was 
held that the two trustees were not entitled 
to the decree and that the other trustees 
should be made parties and the case was 
remanded. When the new plaintiffs were 
added, the suit was barred by limitation. 
Both the Courts below have now held that 
a8 the suit was originally instituted to eoforse 
the claims of the temple, the addition of 
other representatives, though out of time, 
would not bar the suit. 

Mr. К. Ramanath Sbenai argued that the 
remand order of this Court precludes the 
Courts below from giving a decree to the 
temple. In our opinion, the remand order 
should be held to have desided only 
that others should ke made parties. The 
learned Judges who heard the Letters Patent 
Appeal had not to consider the question of 
limitation. Apparently the decision of the 


(1) 85 Ind. Oas. 828; (1916) 1 А, 0. 60% 85 L.J, 
P. 0. 179; 43 Т.А. 113; 114 І. T. 1002; 20 0. W. N. 
633; (1916) 1 M. W, N, 455; 18 Bom, L, R, 642 (P, €.) 


Judicial Committee in Kishen Pavshad v. Har 
Narain Singh (2) was not brought to their 
notice, nor the decision in Subramanta Atyar 
v. Subba Naidu (3). In the former ease it 
was held that the manager of a family with 
whom a contract was entered into would 
be competent to maintain the suit on behalf 
of the family and that the addition of the 
other persons after the period of limitation 


would rot affeob the right of the family 
to obtain a decree. In Meyappa Ohetty 
v. Suppramanian Chetty (1) the Privy 


Council held that if the institution of the 
Suit was by persons who had no locus standi, 
the addition of proper persons out of time 
would not cure the defect and that section 
22 of the Straits Settlements Ordinance No. 
No. 6 of 1896 which deals with the limitation 
of suits would operate as a bar. That is 
not this ca:e, On the other hand it was held 
in Subramania Atyar v. Subba Naidu (8) 
that if some persons who haya an interest in 
the trust sue to enforce the rights of the 
trust, the subsequent addition of more repre- 
sentatives out of time would not -be within 
the mischief of section 22 of the Limitation 
Aot. The Calentta decision in Nistarint Dassya 
v. Sarat Ohandra Mojumdar (4) is to the same 
effect: see also Kasturchand Bahtravdas v. 
Sagarmal Shriram (5), 

Weare, therefore, of opinion that the decreé 
was rightly given to the temple in this 
ease. The Courts below have found that by 
custom the temple is entitled to Thundu and 
Kuppatham and we see no reason to differ 
from that fiadiog. The second appeal is 
dismissed with coste. 

М.О.Р. 

Appeal dismissed. 


(2) 9 Ind. Caz. 739; 33 A. 272; 21 М. L. J. 878; 
15 О, W. N. 321; 8 A. L. J. 256; 18 О. L. J. 845; 13 
Вот. L. R. 359; 381 A. 45; 9 M. L. T- 343; (1911) 2 
М. W. N. 396 (P. O.). 

(3) 21 Ind. Cas. 421; 26 M. L. J. 452; 14 M. L, T, 
437. 

(4) 29 Ind. Cas. 680; 22 C. L. J. 279; 20 C. W. N. 
49 


(5) 17 B. 413; 9 Ind. Dec. (x. s) 239. 
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GANGA RAM V, AMIR CHAND, 


PUNJAB CHIEF COURT. 
First Civic Apecat No. 1707 or 1915. _ 

February 28, 1919. 

Present :—-Mr. Justice Shadi Lal and Mr. 
Justice LeRossignol. 

GANGA RAM—Pu.saintire— APFALLANT 
versus 
AMIR CHAND AND OTHER3— DEFENDANTS— 


RESPONDENTS, 
` Hindu Law—Adoption—Ceremony of giving and 
taking, necessity of—Deed of adoption and appropriate 
treatment, whether constitute valid adoption. 

The Hindu Law insists for the validity of an 
adoption upon the performance of some formal 
but not necessarily complicated ceremony of giving 
and taking. [p. 356, col. 1.] 

The execution of a deed of adoption followed by 
appropriate treatment does not of itself constitute 
а valid adoption under Hindu Law. [p. 356, col. 1.] 


First appeal from the decree of the 
Senior Subordinate Judge, lst Class, Jhang, 
dated the 27th April 1915, dismissing the 
claim. 

Mr. Gokul Ohand Narang and Bakhshi 
Tek Ohand, for the Appellant. 

Lala Moti Sagar, В. S, and Lala Ram 
Ohund Manchanda and Mr. Ohuni Lal 
Anand, for the Respondents. 

JUDGMENT.—The relationship of Ganga 
Ram, the plaintiff, with the defendants in 
‘this case is displayed in the genealogical 
table which follows:— 


SUKHBAM DAS. 





f | | \ 
Amir Chand, Hanuman, Gurditta Ram, Jinda Ram 


deft. No. 1. a No. 2 deceased. 
с у al A 

Ganga Ram, Ram Chand. Sahib Ditta, Ladha Ram, 

plaintiff. defendant defendant 
No. 3. No, 4. 


This appeal arises out of a suit brought 
by Ganga Ram for possession of the 
immoveable property left by Jinda Ram, 
his uncle, for mesne profits of such property 
and for his share in a joint shop on the 
allegation that Jinda Ram, his  unole, 
dopted him some 30 years before the 
suit when he was four ог five yeara old 
and had brought him up and had him 
married and, by a registered deed of the 
19th October 1898, declared to tha world 
that plaintiff was his adopted son and 
heir. Further, Jinda Ram had transferred 
in 1905 his sbare in the wells known as 
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Kattialanwala and Lakhiwala and in 1908 
his share in the landa of village Madoki 
Pindi to the plaintiff. The plaintiff's 
father, Hanuman, did not defend the suit 
and the contesting defendants were Amir 
Chand, Sahib Ditta and Ladha Ram, who 
denied the story of adoption ard pleaded 
in the lower Court that the family up to 
date was joint. The lower Court held 
that no adoption of the plaintiff by Jinda 
Ram had ever taken place, that there was 
nothing on the file to show that Jinda 
Ram had treated the plaintiff as his 
adopted son and that the registered deed of 
adoption was a mere paper fransaction and 
canta: ned false racitals of an earlier adoption; 
and on that broad ground the plaintiff’s suit 
was dismissed. 

Before us it is admitted that the  con- 
tention in the lower Court that the family 
was joint up to date was not correct, but 
that the fasts were that after 1936 Sambat 
on the separation of Gurditta Ram the 
family ceased to be joint but the romain- 
log three brothers remained joint in food 
and business, although their shares in the 
joint property were defined. The case for 
the defendants is that the deed of adoption 
of 1893 was a colourable document, that 
the intention of Jinda Ram was to divide 
his property between his two brothers, 
Amir Chand and Hanuman, and to 
disinherit the sons of Gurditta Ram who 
had quitted the family, that during his 
lifetime he made certain gifts to the 
plaintiff and shortly befors his death 
executed a Will in favour of Amir Chand 
by which he redressed the balance between 
the family of Amir Chand and that of 
Hanuman. The oase for the plaintiff is 
that he was born abuut 1875 and was 
adopted four or five years later, whereas 
the defendants contend that the plaintiff 
was born about 1¢70. The sole point 
which has been debated before us is 
whather there was a formal adoption of the 
appellant by Jinda Ram. 

In favour of the adoption the following 
evidensa has been relied upon by the 
plaintiff-appsllant. In 1908 Jinda Ram as 
witness in a case between third parties 
stated that he had adopted Ganga Ram. 
He first stated that the adoption had 
taken plass five or six years before 1903 
but he added that the adoption had taken 
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place a long time before. The execution 
of the deed of adoption had occurred 
five or six years before the date on which 
he made the statement. In 1905 Jinda 
Ram at mutation again stated that he 
had adopted Ganga Ram and he referred 
to the registered deed of 1898 (page 49 
of the record). On page 65 is a deed of 
hypothecation of Octaber 1906 in whioh 
Ganga Ram is described as the adopted 
son of Jinda Ram, and on page 81 we 
have the statement made by Jinda Ram 
at a mutation wherein Jinda Ram again 
stated in July 1908 that Ganga Ram was 
his adopted son. On page 94 is a deed 
of sale dated July 19C9 in favour of 
Ganga Ram, the adopted son of Jinda 
Ram. On page 97 is the Will propounded 
by the defendants as the last Will of 
Jinda Ram in which the testator is made 
to say tbat he had adopted Ganga Ram 
by deed of the 19th October 1898. It 
will be observed that all these pieces of 
evidence are posterior in date to the exe- 
cution of the registered deed of adoption 
of 1898. The parties are Khatris however 
and governed by their personal law whioh 
insists for the validity of an adoption upon 
the performance of some formal but not 
necessarily complicated ceremony of giving 
and taking. The execution, therefore, of 
the document of 1898 followed by an ap- 
propriate treatment would not of itself 
constitute a valid adoption under Hindu 
Law, so that it becomes necessary to 
examine the evidence bearing on the 
alleged formal adoption which took place 
about 1880 or 1851, as alleged by the 
plaintiff. Now this civil suit was preceded 
by a dispute at the mutation which occurred 
on the death of Jinda Ram before the 
Revenue Authorities, Theonly witness who 
made aby statement in support of this 
adoption of about 1880 was Diwan Chand 
and he, though alive at the time of this 
suit, was not called as a witness in this 
suit. Das Ram (page 232 of the paper- 
book) states that about 18&0 or 1881 he 
happened to pass Jinda Ram’s house and 
was told that ithe ceremony of adoption 
was heing performed and that he too being 
asked to step inside, walked into the house 
and there saw the céremony of adoption 
performed, The neat witness Devi Das is 
a labourer, who states that he saw the 
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adoption, but he cannot tell which other 
members of the brotherhood wera present 
and Das Ram, the first witness, is similarly 
unable to state which other members of the 
brotherhood ware present at the ceremony. 
Lorind Chand is the third witness on this 
point, but he too can givelno details as to 
which members of the brotherhood were 
present and he admits that he was not 
invited to the betrothal ceremony of the 
plaintiff. Jai Ram (page 252) is the-last 
witness who testifies to his presence at the 
adoption, but he admits like the other wit- 
nesses that none of the Ohaudhries or leading. 
men of the city were present. 

As against the adoption it is urged for 
the defendants.respondents that neither the 
members of the family nor the Ohaudhries 
of the city were invited to be present at 
the ceremony; that admittedly the adoption 
ceremony was performed поё by the family 
priests but by a stranger who is now dead; 
that the ceremony of adoption is а simple 
one and there is no reason why the family 
priest, even though illiterate, should have 
besn incompetent to perform it, Then it 
is urged that at the time of the alleged 
adoption the plaintiff was the only son of 
his father and it is most improbable that 
the plaintiff's father would have .&ur- 
rendered him, It is also very improbable 
that at that time, when Jinda Ram was 
still а young man and had no reason to 
abandon hope of natural issue he should 
have adopted, a nephew; stress too is laid 
on the fact that no accounts are produced 
to show that the expenses of the adoption 
and of the plaintiff's marriage were paid 
by Jinda Ram, and we were taken through 
the accounts on the record from which the 
respondents attempted to show that even 
after the execution of the adoption deed 
of 1898 the plaintiff was not treated as 
the adopted son of Jinda Ram. With 
regard to the accounts, however, itis ad- 
mitted that Jinda Ram, Hanuman and 
Amir Chand had a joint account and even 
if the plaintiff had been a natural son of 
Jinda Ram, we should not have expected 
the accounts to be different in tenor from 
what we found them. 

The respondents have also attempted to 
show that plaintiff was not born in or 
about 1875 but was already in existence 
in 1870, and they also insisted that prior 
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to 1892, the date of the execution of the 
deed of adoption, he in no document 
describes himself or is described as the son 
of Jinda Ram. With reference to the first 
point a letter of 1872 printed at page 103 
is relied: upon as showing that Ganga 
Ram plaintiff was at that time in existence, 
and this is supported by the entry in the 
books of the Hardawar Pandit printed at 
page 304 where in 1871 Jinda Ram is 
made to say that Ganga Ram is the son 
of Hanuman. If then the plaintiff was born 
about 1870, he cannot have been four or 
five years of age but must have been ten 
or eleven years of age at the time of the 
alleged adoption in 1880 or 1881, and it 
is sought to support this contention by 
the dosument printed at page 11 of the 
paper-book. This document consists of the 
pleas of Sahib Dayal and Ganga Ram in 
a oase in which they wera defendants and 
therein Ganga Ram is described as the 
son of Hanuman and an adult. This is 
corroborated by the deed of compromise in 
the same cave printed at page 113, and 
the statement of Ganga Ram in the same 
gase on the same date printed at page 115, 
At pages 172 and 173 are documents 
dated 1905 in which Ganga Ram is des- 
eribed as the son of Hanuman and although 
the parentage unlike the signature was 
not written by Ganga Ram,still the fact 
that the soribe wrote him as the son of 
Hanuman indicates that even at that date 
he was so regarded by the general public. 
At page 374 is a registered mortgage deed 
dated’ 1889 wherein the plaintiff is described 
as the son of Hanuman. 

A eareful consideration of all the evidence 
in the case leads us to the conclusion 
that in 1889 Ganga Ram: was clearly an 
adult and therefcre he could not have 
“been born in 1875 or thereabout but must 
have been born’ abont 1870 and, therefore, 
if he was adopted in 1880 or 1881 he 
must have been at that time not merely 
four or five years of age but ten or 
elaven years old. The next pcint to ob- 
serve is that prior to the execution of the 
so called deed of adoption of 1898, Ganga 
Ram is nowhere described as the son of 
Jinda Ram and even after 1895 ke is not 
so described invariably. Tke time of the 
alleged adoption then has not been clearly 
established, Тһе eyidənoə as to the factum 
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of adoption is very meagre, jejune and 
unconvincing andthe conduct of the alleged 
adoptee cannot be said to bear out the 
story of the adoption. For these reasons 
we are driven to conclude that for some 
reason or other Jinda Ram was induced 
in 1898 to execute this document in which 
he declared that the plaintiff was hia adopt- 
ed son, but we are not at all satisfied that 
as a matter of fact he had, as alleged, 
adopted the plaintiff in his childhood and 
іп the absence of proof of such formal 
adoption we must hold that plaintiff has 
not established any adoption as provided 
for by his personal law. 

For these reasons we dismiss the appeal 
with costs, 

Appeal dismissed, 


ALLAHABAD HIGH COURT, 
First Оту, APPEAL No. 248 or 1916, 
November 9, 1918, 

Present: — Sir Henry Richards, KT., 
Chief Justice, and Justice Sir P, C. 
Banerji, Kr, 
PARSOTAM DAS AND ANOTHER — 

PLAINTIFES— A PPELLANTS 
1ersus 


JAGAN NATH AND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Hindu Law— Joint family —Separation of one mem. 
ber, effect of—Surviving members, status of-- 
Succession 

The filing of a suit in which the plaintiff declares 
that he wishes for partition and specifies his share 
amounts to a separation; but from this it does not 
follow that where without any suit one member of a 
family separates himself from the others and relin- 
quishes his rights in the familyestate taking eitherno 
share in the family estate or perhaps a less share or 
a greater share, the surviving membors cannot remain 
united. [р. 380, col, 1.] 

No doubt in many cases it may be necessary in 
order to ascertain the share of the outgoing 
member to fix the shares which the other co- 
parceners are or would be entitled to, and in this sense 
the separation of one is said to bo a virtual separa- 
tion of all. But this would not alter the ordinary 
devolution of joint undivided Hindu property where 
there has never been a break in the jointness 
between the surviving members. [p. 359, col. 2.] 

First appeal from a decree of the First 
Additional Subordinate Judge, Aligarh. 

Me. Baldev Ram Dave (with him Messrs, 
Motilal Netru and Pannalal), forthe Appel- 


lants. 
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: Mr. B.E. O'Conor (with him Mr. Теј 
Bahadur Sapru), for the Respondents. 


JUDGMENT.—This sppeal arises out of 
a suit for partition. A pedigree will be 
found at page 12 of the paper-book, 
from which it appears that Bhojraj had 
four sons, namely, Gopal Das, Chimman 
Lal, Phul Chand and Nathu Ram. Gopal 
Das was а son by the first wife of Bhojraj; 
the other three were the sons ‘by a second 
wife, and they were all younger than 


Gopal Das. Chimman Lal appears to have 
died so far back as the year 1898 or 
1899, Phul Chand died in October 1904. 


Nathu Ram died in January 1905 and 
Bhojraj himself died a few days 
afterwards. Gopal Das died on the 9th 


of December 1914, and thus survived his 
father and his  half.brothers by several 
years. Parsotam Das (the plaintiff) is one 
of the two sons of Gopal Das. His brother 
Chiranji Lal is alive but would not ог at 
any rate did not join in the suit. The 
plaintiffs allegation was that Bhojraj and 
his sons by both wives remained joint 
until the death of Bhojraj, that upon the 
death of Bhojraj the brothers separated, 
that is ceased to be members of the same 
undivided Hindu family, that they divided 
up between them the moveable property 
but left undivided the immoveable property 
including a certain business which goes 
under the name of  Bansidhar Bhojraj. 
The defendants, who are the sons and 
grandsons of Chimman Lal and Phul Chand, 
pleaded that in the lifetime of Bhojraj, 
Gopal Das (the son of the elder wife) 
separated whilst the father and the other 
Surviving sons and grandsons remained 
joint, that. upon the occasion of the separa- 
tion a sum of Rs, 500 in cash, come 
ornaments and two houses were given to 
Gopal Das and taken by him inorder to 
enable him to separate from the family 
and that Gopal Das became separate. 
There was some very strong evidence in 
support of the story told on behalf of the 
defendants, and it seems to us that inthe 
main: the learned Subordinate Judge has 
accepted the defendante’ contention, The 
learned Subordinate Judge believes that 
Gopal Das separated from his father and 
his half-brothers. He believes that Gopal 
Das from (heüceforward carried on a 
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business on his own account with which 
his father and his half-brothers had no 
concern. He believes that on the other 
hand Bhojraj and his other sons carried 
on a separate business in this very house 
called Bansidhar Bhojraj and that Gopal Das 
had no concern with it, As the result, 
the learned Subordinate Judge dismissed 
the plaintiffs suit in so far as he claimed 
a share in the business house, but he 
granted him a decree for the partition of 
certain shops and houses, The learned Sub- 
ordinate Judge did this because he thought 
that while Gopal Das had taken some money 
and established himself in a separate business 


he had not given up his right to the 
houses and shops. He thought also that 
it was necessary in law that a deed 


should be exeouted if rights in the houses 
and shops were to be transferred or relin- 
quished. This latter finding of the Court 
below is to some extent inconsistent with 
the earlier part of his finding, 

The learned Judge, wethink, for the moment 
failed to appreciate the difference between 
“partition” and "separation." Nodoabt members 
of a Hinda family can be “separate” and still 
hold property in ascertained shares but which 
is undivided. But the separation of Gopal 
Das from his father and half-brothers proved 
by the evidence meant that he ceased to be a 
member of a joint and undivided family con- 
sisting of himself and them, and it necessarily 
followed that hehad no longer any right in 
the proparty that was the joint undivided 
property of the joint family which he had 
separated himself from. We think further. 
more that the finding of the learned Judge 
about the houses and shops was not correct. 
He relies upon the fast that certain leases 
were made by tenants inthe nama of Gopal 
Das after the death of Bhojraj. The view 
of the learned Judge was that if Gopal 
Das had no interest in them, the leases would 
not have been given in the name of Gopal 
Das. So far as Gopal Das is shown to have 
been concerned with the houses during 
the lifetime of Впојгај and before the 
separation, the leases are of no weight 
whatever. Some of the leases are in respact 
of the very houses which the defendants 
pleaded had been given to Gopal Das when 
he separated. One lease was made in Feb. 
ruary 1905. Gopal Das takes the lease as 
managing member of a joint Hindu family 
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what family, is not specified, At this time 
&ll his half-brothers had died and his father 
also. Further it was not altogether impos- 
sible that Gopal Das might have made 
the lettings on behalf of the descendants 
of his half-brothers without any fraudulent 
intention of laying claim to the property, 
and in this connection we may repeat that 
although the right to share in the business 
and in the houses and shops arose upon 
the death of Bhojraj in the year 1905, 
and Gopal Das did not die until the year 
1914, Gopal Das never thought it right to 
make any claim, nor even in the present 
suit does one of his sons Chiranji Lal. 
Having said so much we think it right 
to state what our views of the facts are 
before proceeding to deal in the question 
of law which has been argued before 
us. We believe on the evidence that 
there was a separation during the lifetime 
of Bhojraj between Gopal Das on the one 
side and Bhojraj and his other sons on 
the other. We believe that Gopal Das was 
given and was ready to take certain pro- 
perty on the occasion of his separation. We 
believe tbat at that time there was no 
necessity to ascertain shares and in fact 
there was no spesification of shares. We 
believe that there never was any actual 
separaticn between Bhojraj and his other 
sons and that they in point of fact re- 
mained members of a joint undivided Hindu 
family right up to the time of the death 
of Bhojraj afterwards. The contention on 
behalf of the appellant was that even assum- 
ing this sonoslusion of faeta to be correct, 
it must be held that the separation of 
Gopal Das, under the circcmstances which 
we have stated, necessarily carried with it a 
separation between all the other members 
of the family and that therefore even on 
the assumption that at the date of the death 
of Bhojraj he and the descendants of his 
other sons were still jont, they must be 
considered as a joint family which bad sepa- 
rated and re-united and that accordingly 
the share; which Вһогјгај would have had 
in the business if there had been a partition 
at that moment between himand his grand- 
sons, devolvei as if it was his separate 
property and does not devolve on the surviving 
members of the undivided family consisting 
of Bhojraj and the descendants of his 
younger sons. It is true no doubt that there 
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is an exception to the devolution of property 
in the case of a member of an undivided family 
who has separated and then re united. This 
matter is discussed by Mr. Mayne in his 
Work on Hindu Law. The question which 
we have to’ decide now is whether 
it can be said that this exception to the 
ordinary rule of devolution of joint undivided 
property belonging to a joint and undivided 
Hindu family applies ina «ase like the 
present. In the absence of authority we 
should certainly say no, because in our opinion 
there never was separation between Bhojraj 


‘and his younger sons or between Bhojraj 


and the descendants of his younger sons 
aud, therefore, no re unity. Great reliance 
has been placed on certain remarks of their 
Lordships of the Privy Oounsil in the 
ease of Balabus v. Rukhmabai (1). There 
their Lordships dea.ing with the facts of 
that particular oase made the following 
remarke: “It appears to their Lordships 
that there is no presumption when one 
co-parcener separates from the others that 
the latter remain united. In many oases it 
may be necassary in order to ascertain 
the share of the outgoing member to fix 
the shares, which the other oco-parceners 
are or would be entitled to, and in this 
sense the separation of one is said to be 
a virtual separation of all,” We think that 
these remarks of their Lordships do not apply 
to the present case. They say that in many 
gases it must be  neaessary to ascertain 
the share of the outgoing members, and 
to fix the share of the other oo-parceners 
and in this sensa the separation of one 
is a virtual separation of all. We need 
hardly say that it was absolutely unneces- 
sary for their Lordships to hold that merely 
because in some aases the separation of one 
“ might in a sense be said to be the sepa- 
ration of all,” it would alter ordinary devolu- 
tion of joint undivided Hindu property 
notwithstanding that there had never been 
any break in the jointness between the 
surviving members at all. А decision of 
their Lordships of the Privy Council in 
Kawal Nain v. Budh Singh (2) has been 


(1) 30 C. 725 (P. C.): 30 I. А. 130; 7 С. W. N. 642; 
6 Bom. L. В. 469; 8 Sar. P C. J, 470. 

(2) 40 Ind. Cas. 286; 44 I. A. 159; 15 A. L. J. 581; 
2 P. L. W. 57; 21 О W. N. 986; 33 M. L. J. 42; 19 
Bom. L. В. 642: 26 О. L. J. 101; (1917) M. W. N. 614, 
6 L. W. 330; 39 A. 436 (P. O.). 
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cited to us. In it their Lordships held 
that the filing cf a suit by a member of 
в joint Hindu family for partition and 
claiming his share operated as a separation. 
‘Again we do not think that the deoision 
in this case helps the appellant. No doubt 
their Lordships have held that the filing 
of a suit in whioh the plaintiff declares 
that he wishes for partition and specifies 
his share amounts to a separation. But 
from this it does not follow that where 
without any suit one member of a family 
separates himself from the others and relin- 
quishes his rights in the family estate, 
taking either no share in the family estate 
-or perhaps a less shareor a greater share, it 
means the surviving members cannot remain 
united. The defendants-respondents have 
submitted to the decree of the Court below 
directing partition of the houses and shops. 
Possibly this may not make much difference 
to them, because the plaintiff was obliged 
from the very nature of this suit to bring 
in the houses which the defendants say had 
been given to him upon his separation. 
Possibly as the result of our decision in 
the present. case the parties may think 
that notwithstanding the decree passed by 
the Court below, it is more desirable that 
each party should retain the houses which 
they had before the institution of the suit, 

Objestions have been filed on behalf of the 
defendants that the Court below ought to 
have awarded them costs. We think that 
the probabilities are that the suit was really 
instituted for the purpose of getting ashare 
in the business ard would not have been 
instituted merely for partition of the houses 
and shops. As, however, the respondents 
have submitted ёо the degree in this respect, 
we think that we cannot now award the 
defendants their costs in the Court below, 
but we leave those costs to be dealt with 
ав the Court below shall deem just and 
equitable. The order of the Court is that we 
dismiss the appeal with costs. We allow 
the objection of the respordents to this 
extent, that we direct that the costs in the 
Court below including the costs of the first 
hearing shall be in the discretion of the 
Court making the final decree for partition. 
When &wardiog costs the Court шау take 
into consideration whether or not it should 
allow the defendants the costs of the fee 
of Maulvi Shaf ul-lab, Pleader, provided 


that the fee was taxable according to the 
rules in force at the time of the decision of 
the case. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Отг, Аррвлгз Nos. 1491 anp 1402 or 
1917, 

September 25, 1918. 
Present: — Мг. Justice Sadasiva Aiyar and 
Mr, Justice Spencer, 

ING. A. 1401 or 1917 
VENKATARAMA sIVAN-— PLAINTIFE 
— APPELLANT 

Ix S. À. 1402 or 1917 ; 
M.SAMBASIVA AIYAR—PriINTIFF— 
APPELLANT 
versus 
Tar SECRETARY or STATE rog INDIA 
IN COUNCIL k&&PRESENTED BY THE 
COLLECTORor TANJORE— 
DEFENDANT— RESPONDENT IN BOT t. 

Tnam, grant of--Consiruction of document,— Village 
granted as sarvamaniyam ‘besidesporamboke’, meaning 
of—Cremation ground, whether vests in grantee— 
Government, ownership of, over lands required for com- 
munal purposes. 

A whole inam village was granted to plaintiff’s 
ancestors by aformer ruler of Tanjore. The sanad 
or deed of grant recited that the grant was of the 
entire village on sarvamaniyam ‘besides poramboke.’ 
The plaintiff was ejected by the officers of Govern- 
ment from а cremation ground in the village on 
which he was alleged to have encroached. Plaint- 
iff filed the present suit claiming ownership of the 
cremation ground under the terms of the grant: 

Held, that the words besides poramboke’ in the 
inam title-deed should be construed as excluding 
burning and burial grounds and other portions re- 
quired for communal purposes which are vested in 
the Government as trustees for the public. [p. 362, 
cols. 1 & 2.] 

Second appeals against the decrees of the 
Court of the Subordinate Judge, Kumba- 
konam, in Appeal Snits Nos. 229 and 230 of 
1916, preferred against the decrees of the 
Court of the District Munsif, Valangiman at 
Kumbakonam,in Original Suits Nos. 347 and 


346 of 1914, 
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FAOTS appear from the judgment. 
Mr. T. R. Ramachandra Atyar, for the 
Appellant.— Under the terms of the sanad 


the entire inam village was granted to 
plaintiffs’ predecessors. The expression 
‘besides porambcke shows that no 


reservations were made in the grantor’s 
favour. The object of the gift is the Sudra 
community of the village of Govindapuram 
who are the legal owners of the land. 
The plaintifis were in lawful possession 
and the Government were not justified in 
ejecting them under the provisions of 
Madras Act III of 1905. The Government 
having divasted itself of legal ownership 
under the terms of the grant, is not the 
legal owner. 

Mr. Y. Ramesam, Government Pleader, 
for ‘the Respondent.—The words ‘besides 
poramboke’ should not be construed as 
showing that the Government acknowledged 
the grantees’ title to all kinds of poramboke 
in the village, Papola Narayanasawmy 
Naidu v. Secretary of Stata (1): see also 
Venkataratnammah v. Secretary of State (2), 
Grants are made as a reward for services 
rendered, and they cannot include the 
properties of private individuals or som- 
munal property. T'he Government is a 
trustee for the publie in regard to the 
latter kind of property and its grant 
would practically be a breach cf trust by 


Government, The grant should Ба so con- 
strued as not to involve a violation of 
trust. 


JUDGMENT. 


SPENGER, J.—These second appeals are 
brought against the judgment of the Subordi- 
nate Judge of Kumbakonam confirming the 
judgment of the District Munsif of 
Valangiman dismissing two suits instituted 
against the Secretary of State for India in 
Council for the recovery of portions of 
poramboke land вотргіѕзӣ in Survey No. 95/2 
corresponding to Paimash No. 809 in the 
village of Govindapuram, from which the 
plaintiffs were evicted by order of Govern- 
mont officers under the provisions of Act ПГ 
of 1965, and for damages for the unlawful 


.(1) 14 Ind, Саз, 261; 24 M. L. J. 36; (1912) M. 
W. N. 490. 

7.42::15 Ind. Cas. 594: 37 M. 364 (note); 23 М. L. J. 
109; (1912) M, W, N. 771, 


felling of trees standing upon the 
land. 

The village of Govindapuram is a whole 
inam village granted in 1809 by Pratap 
Singh Raja Sahib, one of the former rulers of 
Tanjore. The entire village was granted to 
the inamdars "in free tenure, exempt entire- 
ly from payment of revenue or rent,” which 
is the meaning of Sarvamaniyam. The 
original grant is nof available, but we have 
the title-deed (Exhibit E) issued by the Inam 
Commissioner in 1865, wherein the grantees’ 
title was acknowledged by the Government to 
the Sarvamaniyam village of Govindapruram 
claimed to be of 14-15 acres of dry land, 
216-15 acres of wet land and 54:29 acres 
of garden land besides poramboke, The 
portions alleged by the defendant to have 
been encroached upon by the plaintiffs 
are classed as sudda rudrabhumz or orema. 
tion ground, and the substantial question 
to be now desided is whether проп the 
construction of the grant, these portions 
passed to the grantees under the words 
"besides poramboxe." 

These words occurring in similar deedg 
of grant have been the snbjeot of judioial 
interpretation and in Venkataratnammah v. 
Secretary of State (2) Benson and Sundara 
Aiyar, JJ., leid down that the effeot to be 
given to them must depend on the evidence 
available in each case and the ciroum- 
stances attending the grant. In the oase that 
they were then considering, they held 
that, as the stream in question was 
not a large one and was not connected 
with any system of irrigation by Govern- 
ment and as the British Government had 
shown no intention at any time to derogate 
from the original grant, the channel muat 
belong together with other pcramboke to 
the inamdar, At the same time, the learned 
Judges cited the ease of Pap. la Narayanasawmy 
Naidu v. Secretary of State (1) and ex. 
pressed their concurrence with the view 
therein taken of the meaning of the words 
"besides poramboke" that they should not be 
interpreted as an acknowledgment by the 
Government of India of the énamdar's title 
to all kinds of poramboke. tn Yapala Narayana- 
sawmy Naidu v. Secretary cf State (1) 
Benson and Bakewell, JJ., observed that "it 
could never be supposed that the Govern- 
ment, in making a grant as a reward for 
servicas rendered, included in the grant the 
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property of private persons, cr the communal 
property of the villagers such as temples, 
threshing floors, cattlestands, burning grounds, 
or the like, or publio roads simply because 
they are included in the area of the village 
as shown in the village and survey accounts, 
and are not in terms excepted from the 
grant." In the village of Govindapuram we find 
from reference to the Inam Register, Exhibit 
XX, that the entire area of the village being 
441 acres 25 cents, 354 acres 99 cents 
consisted, at the time when the register 
was written up, of wet and dry fields, 
topes and gardens, leaving 85 acres 26 
cents to be deducted for wporamboke 
Below this there is a note that the 
poramboke consists of houses and backyards 
about 44 asres, 3! guntas and 5 annas in 
local measure, and pathways, roads, irri- 
gation channels, tanks, river, sites of pagodas, 
burning grounds, eto. Now as regards pnblic 
roads the Government has divested itself of its 
rights over them by directing them under seo- 
tion 49 of the Local Board's Act(V of 1884) to 
be vested in the District Board, a statutory 
body oonstituted for the maintenance of roads 
and for other objects of public utility. As 
regards irrigation channels, rivers and tanks, 
the beds would, under the authority of Papala 
Narayanasawmy Naidu v. Secretary of State 
(4), ordinarily remain vested іп the 
Government which under Act ViI of 1865, 
has the control of irrigation in this Presi- 
dency. Lastly, as regards sites of pagodas, 
burning grounds, eto., which word ‘ etc.” 
must also inslude publie threshing fisors, 
cattle stands and unassigned house-sites 
and backyards, Government is the custodian 
of the rights of the public and could 
not bə deemed to have perma- 
nently assigned over such property to in- 
dividuals for their private use withont 
& derogation from its trust. The legal title 
has all along been in the Government in 
respest of such communal land for the 
sake of convenience, and, therefore, Ње 
Government could, at the time of the grant, 
have assigned to the tnamdars what rights 
it possessed in these sites; but it could 
not have done so without a violation of 
ita trust to the community to preserve the 
land for communal use, and 1 think that 
we should not assume, without clear proof, 
that the Government intentionally committed 
a violation of trust. 


The lower Courts were, therefore, right 
in dismissing these suits and as the second 
appeals fail on the merits, without deciding 
the question of limitation, they must be 
dismissed with sosts. 

Sapativa Алүлв, J.—In Secretary of 
State for India v.  Hagunatha Thatha- 
chariar (8), I said at page 34:* “The 
word ‘poramboke’ is loosely used іп 
many senses. Whatever land does 
not yield revenue to Government is usually 
known as poramboke though several kinds 
of lands may be included iu it." So far 
as Papala Narayanasawmy Naidu v. Secretary 
of State (1) desided that burning and 
burial grounds, temple sites and public 
roads remain vested in Government in trust 
for communal purposes, notwithstanding the 
grant of a whole ¿nam village including the 
poramboke, I concurred with that opinion 
respectfully in Secretary of State v. Ragunatha 
Thathachariar (3) and Istill adhere to that opi- 
nion. So far as Venkataratnammah v. Secretary 
of State (2) decided that river porambokes and 
channel porambokes contained within the 
ambit of a Sarvamanyam whole inam vil- 
lage did not pass to the inamdar by the grant, 
that opinion must be deemed to have been over- 
ruled by the recent decision of the Privy 
Councilin the Urlam Case.t The present case, 
however, relates to burning ground poramboke 
and that, in my opinion, continued -not- 
withstanding the inam grant of the village 
to vest in the Government as legal owner 
in trust for communal purposes. The legal 
ownership of Government a3 regards burial 
and burning ground wporambokes and 
public road porambokes in inam villages 
is, no doubt, of а different character fcom 
its legal ownership of eultivable waste lands 
in ryotwart villages (legal ownership 
over the latter involving much larger 
powers of grant, auction sale, ejeotment, 
direct possession, subjection to various and 
indeterminate kinds of uses, eto., than their 
legal right of ownership of communal 
lends like burning grounds, ete., set apart 
for particular portions of the community), 
but both kinds of landa are- the subject of 
the Government's legal ownership in the 

(3) 18 Ind. Cas. 41; 24 М. L. J. 31; 38 М, 108; 
(19:3) M. W. N. 261. 

*Pago of 24 M. L, J.—Ed. 

+See Kandukuri Balasurya Prasadha Row v, 
Secretary of State, 41 Ind. Cas, 08—Ed. 
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very real sense so far as trespassers are 
concerned. The contention of Mr. Rama- 
ehandra Aiyar, therefore, that the Sudra 
community is the legal owner even on the 
findings of the lower Courts and that the 
Government had no right to eject his clients 
while his clients were in lawful  pos- 
session, the Government being not the legal 
owner, cannot be upheld, The members of 
the Sudra community may form the objecta 
of the trust but the trustee and legal owner 
is the Government itself, I, therefore, agree 
that the second appeals must be dismissed 
with costs. 
М, С.Р, 
Appeals dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2928 
or 1916. у 
February 14, 1919. 
Present : — Mr. Justice Richardson and 
' Justice Sir Shamsul Huda, Kr. 
BROJESWAR BANERJEE AND ANOTHER 
` — PLAINTIFF з — APPELLANIS 
versus 


SYAMA CHARAN MANDAL AND OTHERS— 


DzrESDANrs— R ês FONDENTS, 
* Rent suit—Decree ex parte – Compromise by some 
tenants —Appeal by others — Appellate Court, power of, 
to reject compromise—Plaintif, whether should be 
given opportwnity to adduce further evidence. 

In a suit for rent the plaintiffs claimed rent at 
the, highest prevailing rate in accordance with the 
terms of а kabuliyat executed by all the defend. 
ants. The suit was decreed ez parte atthe highest 
prevailing rate proved by the plaintiff. Some of 
the defendants entered intoa compromise with the 
plaintiffs to pay ront at the rate decreed. On ап 
appeal preferred by the other defendants the 
Appellate Court modified the decree in favour of 
all the defendants without giving effect to the 
compromise and holding that the highest prevailing 
rate was not proved: 

Held, (1) that inasmuch аз in a rent suit rent 
could not be decreed at different rates against 
different tenants who held undivided shares of the 
land and were jointly liable for. rent, the lower 
Appellate Court was justified in not giving effect 
to a compromise which did not fix the rent for 
the ij holding payable by all the tenants; [p. 364, 
col. 1. 

(2) that although even in an ez parte case the 
plaintiffs were bound to establish their- claim, yet 
in view of the fact that the case being undefended 
the plaintiffa contented themselves by giving only 
formal evidence to prove their case, the lower 
Appellate .Qourt, as it did not accept the decision 


of the trial Court as it stood, ought to have allowed 
the plaintiffs to adduce further evidence in support 
of their claim. [p. 364, col. 1.] 


Appeal against the deoree of the Sub- 
ordinate Judge, Khulna, dated the 11th 
September 1916, modifying that of the Munsif, 
Khulna, dated the 18th August 1915, 

FACTS.—This appeal arose out of a suit 
for reat. The plaintiff landlord got an 
ел parte decree in the first Court. On 
appeal the decree was modified. Against 
that a second appeal was preferred. After 
the decision of the first Court all the de- 
fendants exsept one entered into a lawful 
compromise with the landlord to pay rent 
according to the rate of rent desided by 
that Court. Only one defendant contested 
the suit in the Appellate Court and the 
modified decree was given in favour of 
all the defendants. 

Babu Hara Prcsad Ohatterjee, for the Ap- 
pellants. 

Babu Mukunda Behary Mullick, for the 
Respandents, 


JUDGMENT.—This appeal arises out of 
a suit for rent, The plaintiffs claim rent 
at the highest prevailing rate in accordance 
with the terms of a kabuliyat executed by 
the defendants, The defendant No. 1 filed 
a written statement, denying among other 
things that the quantity of land for which 
rent was claimed was correctly stated in 
the plaint and also denying the correct- 
ness of the rate of rent prevailing in the 
locality. When the case came on for hear- 
ing the defendants were found absent, 
Evidence was taken ex parte and after con- 
sidering the report of a Commissioner who 
was appointed to measure the land, an 
ex parte decree was made in favour of the 
plaintiffs. 

The defendant No. 1 appealed against 
the decree of the first Court and the learned 
Subordinate Judge on appeal modified 
the decree of the first Court. In the 
first place he held that the highest pre- 
vailing rate was not proved and accordingly 
he decreed rent at tho rate of Ra. 1.12.0 
per bigha which was the original rent 
reserved in the kabuliyat. As regards the 
quantity of land upon which rent was 
assessable, the lower Appellate Court held 
that certain embankments should be ex. 
cluded. 

Three points have been raised in appeal 
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before us by the learned Vakil for the 
plaintiffs-appellants. The first is that some 
of the defendants had compromised the 
case with the plaintiffs and the Court below 
was wrong in not giving effect to such 
compromise. 

The second point urged is that the highest 
prevailing rate had been proved by the 
evidence of the plaintifis themselves who 
were not cross-examined and there was no 
rebutting evidence. 


The third point was that the embank- 
ment being made for the improvement 
of the holding, rent should have been 
assessed on the area covered by the embank- 
ment, 

As regards the first point it seems to 
us that in a rent suit, rent cannot be 
decreed at different rates against different 
tenants who hold undivided shares of the 
land and are jcintly liable for rent, and 
the Court below was justified in not giving 
effect to a sompromise which did not fix 
the rent for the whole holding payable by 
all the tenants. 


As regards the third point there is no 
ground for bolding that the embankment 
should be considered as land of the tenanoy 
assessable at the rate contracted for in 
the kabuliyat. If the embankments are 
improvements, the landlords may in @ pro- 
perly constituted suit claim enhancement 
on the ground of such improvement but 
they cannot have rent assessed on the em- 
bankments. . 

As regards the second point which seems 
to us to be the most important point in 
the саве, we think that in the interest 
. of justice the plaintiffs should be given an 
opportunity of adducing further evidence to 
prove the prevailing rate. The case was 
as we have said undefended, and for this 
reason clearly the plaintiffs contented them- 
selves by giving only formal evidence to 
prove their case. Only one of the plaintiffs 
was examined and no further evidence was 
given, It is true that even in an ex parte 
case, a plaintiff has to establish his claim; 
but in view of the fact that there was no 
rebutting evidence and that the plaintiffs’ 
own evidence remained uncontradicted, there 
are grounds for holding that the plaintiffs’ 
were not fairly treated. If the decision of 
the: trial Court was not accepted as it stood, 
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the plaintiffs should have been allowed to 
adduce further evidence. 

We, therefore, think that the decision of 
the Court below should be set aside in' so 
far as the question of the prevailing raté 
is concerned and the case should be re- 
msnded to the Court of first instance 
for fresh trial on that point only. 

Both parties will be entitled to adduce 
such further evidence as they may think 
fit. 

The costs of this appeal will abide the 
result. 

Oase remanded. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 208 oF 
1918. ` 
January 17, 1919. 


. Presenl;— Mr. Justice Mullick and Mr. Justice 


Jwala Prasad. 
Sheikh ELAHI BUX— APPELLANT 
versus 


NAWAB LALL— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
— Limitation Act (IX of 1908), Sch. I, Art. 182 (7)— 
Execution of decree—Payment by judgment-debtor— 
Certification by decree-holder, when to be made— 
Notice to judgment-debtor, whether necessary, 

Order XXI, rule 2, of the Civil Procedure Code 
does not prescribe that any notice shall be served 
upon the judgment-debtor by the decree-holder 
before the latter сап certify a payment towards 
the satisfaction of the decree, A decree-holder 
can certify a payment at anytime after it is made. 
үр. 865, cols. 1 & 2. 

. It is open to a decree-holder to certify a рау. 


ment in his application for execution. [р. 365, col. 2.] 


Apreal from an order of the District 
Judge, Patna, dated the 24th April 1918; 
reversing that of the Subordinate Judge, 
Patna, dated the 7th January 1918, 

Mr. P. Е. Sen, for the Appellant. 

Mr. Murari Prasad, for the 
ent. 

JUDGMENT.—This miscellaneous appeal 
arises out of the execution of an instal- 
ment decree, which was to the effect that 
a sum of Rs. 131-4 0 was payable by the 


Respond: 
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judgment.debtor to the decree-holder on 
each of the following dates: llth Ostober 
1913, 11th April 1914, 11th October 1914, 
and llth April 1915. 

The decree-holder alleges that the first 
two instalments were duly paid, and he 
applied on the 27th September 1917 for 
execution of the balance of the decree on 
the ground that the third instalment, which 
fell due on the lith of October 1914, not 
having been paid, the whole balance of 
the decree, according to the terms of the 
decree itself, became due on that date. The 
judgment-debtor denied payment of the 
instalment whioh was due ou the llth 
April 1914, and pleaded that the execution 
was barred. 

The lower Appellate Court found as a 
fact that the second instalment was paid on 
the llth of April 1914 and he held that 
as the third instalment became due on the 
12th October 1914 and the default com- 
plained of took place on that date, the 
present application having been made on 
the 27th September 1917, that is to say, 
within three years of the 11th Ostober 1914, 
the desree-holder was sompetent to proceed 
with the execution, 

' On behalf of the judgment-debtor-appel- 
lant before us, it is contended that the Court 
was precluded from going into the plea 
of payment set up by the deoree.holder 
in respeot of the second instalment. The 
learned Counsel who appears for the 
appellant concedes that it ig open to the 
decree holder to certify payment within 
the meaning of Order XXI, rule 2 of the 
Code of Civil Procedure, inhis application 
for execution; but he contends that that 
certificate must be made within three years 
of the alleged payment or adjustment, 
and that,as in the present case, the oerti- 
ficate was made more than three years from 
the date of the alleged payment, viz., the 
llth of April 1914, the Court is precluded by 
sub-clause (3) of rule 2 from taking evidence 
upon the point, 

Now it is quite clear that under Order 
AXI, rule 2, if a judgment.debtor pleads 
payment or adjustment he must issue 
notice upon the decree holder before he 
зап certify psyment within the meaning 
of the rule, and that if he fails to certify 
he cannot afterwards ask the Court to go 
into evidence in respect of that payment, 
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Under Article 174 of the Limitation Aot 
the period within whioh notice must be 
served upon the decree-holder by the judg- 
ment-debtor is 90 days of the date of 
adjustment or payment, and if the judgment- 
debtor exceeds this period then he cannot 
be permitted to adduce evidence in support 
of the plea of payment. But there ig no 
corresponding disability imposed by the 
Limitation Act upon the decres-holder; 
the rule does not presoribe that any notice 
shall be served upon the jadgmeat-debtor by 
the decree-holder. He may certify the payment 
at any time. Bat it is contended by the 
learned Counsel that this certificate must be 
within three years of the alleged date of pay- 
ment or adjustment. 

The reply to this is that there is no provi. 
sion in law to this effect, and, there being 
no prescribed period limited, it seems that 
it is open to the decree-holder to make the 
certificate at any time after the alleged pay- 
ment, | 

The learned Counsel replies to this that 
if this is the law, then it is inconsistent 
with the provisions of subclause (7) of 
Articole 182 of the Limitation Act; bnt 
we are unable fo see that this is the case, 
Article 189, ав applied to the present ease, 
only means that the decree-holder shall 
make his application for execution within 
three years from the date upon which the 
instalment became due, viz., third instal. 
ment. He is within three years of that 
date, and therefore he has fulfilled the 
conditions of sub-clause (7). There is no 
other provision of law which, во far ag 
we can see, prevents him from proceeding 
with the execution, If the alleged payment 
was in faot made on the Lith of April 1914, 
if is immaterial that the attempt to certify 
the same is mora than three years from that 
date. 

Of course it is a question of fact whether 
ihe payment was made or not on that 
date. The mere allegation of the decree. 
holder is not conclusive. 1% is open to the 
judgment-debtor to deny that the payment 
was made on that date, and if he вап 
show that the allegation of payment on 
that date is false, then obviously no 
certificate can be made in respect of that 
payment, and sub-clause (3) of rule 2 is 
a bar to the competency of the execution, 


But in, every such case it must be deter. 
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the payment set up by the deoree-holder 
was in fact made. In this case there 
is a finding of fact, which is conclusive 
and binding upon us, to the effect that 
the payment set ap by the decree- bolder 
was in fact made as alleged on the 11th 
April. 

The саве of Tukaram v. ВаЬа (1) is clear 
authority in support of the view which we 
have taken. . 


The learned Counsel has relied upon the 
ease of Ohhattar Singh v. Amir Singh (2), 
but that case does not bear upon the 
precise question before us, and so far as 
we can see, по direct authority has been shown 
to us which is opposed to the view which we 
are now taking. 

In these circumstances the appeal will be 
dismissed with costs. 

Appeal dismissed. 


(1) 21 B. 122; 11 Ind. Dec. (x. в.) 84. 
(3) 32 Ind. Cas, 590; 38 A. 204; 14 A, І, J. 182. 





PUNJAB CHIEF COURT. 
Suconp Civi, APPEAL No. 2741 or 1918. 
March 4, 1919. 
Present:—Mr, Justice Ohevis. 

RAM RATTAN AND ANOTHER— DEFESDANT3 
— APPELLANTS 
versus 
LABHU RAM—Puarnvirr AND AMIN 

CHAND - DEFENDANT— 


RESPONDENTS. 

Pleadings and proof—Plaintiff failing to prove his 
own allegations, effect of—Defendant denying claim 
totally—Plaintiff, whether entitled to succeed partially 
on different grownds. 

A plaintiff must succeed on his own allegations. 
[p. 367, col. 1.] 

A plaintiff who fails to prove his full claim may 
well be, allowed so much of that claim as is 
admitted by the defendant. But where the de- 
fendant totally denies the-claim and the plaintiff 
fails to prove the allegations on which the olaim 
is un then his suit should be dismissed. [p. 367, 
col. 1, 

Plaintiff sued to recover possession of certain 
property on the allegation that ib was mortgaged 
to one B, father of defendants Nos. 1 and 2 and 
brother of defendant No. 8, as manager of the 
joint Hindu family and that on partition it fell 


OASES, {1919 
to the share of the plaintiff who took possessio” 
but who had since been dispossessed. The property 
was held to be joint family property and the plaintiff 
could not prove his sole possession as the docu- 
ments on which he relied were held to be in- 
admissible in evidence: 

Held, that the plaintiff could not be given a decree 
for joint possession on the ground that the 
mortgagee rights belonged to the whole family and 
that his suit was, therefore, liable to be dismissed. 
[р. 367, col. I] : 

Second appeal from the decree of the 
District Judge, Jullandur, dated the 6th 
May 1918, reversing that of the Munsif, 
2nd Class, Phillour, District Jullandur, dated 
the 30th Noveaber 1917, dismissing the 
claim without costs. 


Mr. Manohar Lal, for the Appellants. 

Mr. Badr-ud-Din Kureshi, for the 
spondents. 

JUDGMENT.—The genealogical tree is:— 


_ Tani 


Kanhia Lal, 


Re- 


Lalji Ram, 
a тст Labhu Ram, 
Sri Ram, plaintiff. 


Barkat Ram, 
| defendant No. 3. 








\ 


Sri Ram, 
defendant No. 2. 


Ram Rattan, 
‚ defendant No. 1. 


The subject of the suit is some land 
which was mortgaged to Barkat Ram. 
According to plaintiff Barkat Ram fook it 
in mortgage as manager of the joint 
Hindu family, and on the family partition 
which took place in 1906, the land in suit 
fell to plaintiff's share and he took pos- 
session but has since been dispossessed. 
Acsording to defendants Nos. land 2 their 
father acquired it as a separate acquisition 
and ib was never a part of the joint 
property, but belongs to them alone. 

The lower Courts have held that Barkat 
Ram took the landin mortgage as manager 
of the joint family but that the documents 
on which plaintiff relies to prove that this 
land fell to his share in partition are 
inadmissible in evidence, and so he cannot 
get the decree for exclusive possession which 
he seeks. 

The first Court held that plaintiff would 
be entitled to a half share in the land in 
a suit for partition of the whole joint 
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family property, but that the whole must 
be brought into hotcbpot and that plaintiff 
could not elaim a share of this bit of pro. 
perty only. The learned  Distriot Judge 
held that plaintiff sould get a decree for 
joint possession as the mortgagee rights 
belong to the whole family, and so gave 
plaintiff & decree for joint possession. 


Ram Rattan and Sri Ram appeal. The 
first ground of appeal is that plaintiff's 
appeal to the District Judge was time- 
barred. That, I should say, would depend 
on whether plaintiff is right in saying 
that he can claim to deducet the period 
spent in getting copy of decree as well 
as the period spent in getting copy of 
judgment. Ordinarily I think a man should 
apply for both copies at the same time. 


The other point is that plaintiff is not 
entitled to a decree for joint possession, 
and this plea is, I think, correct, A 
decree for joint possession can rest only 
on the ground that there has been no 
partition, whereas plaintiff himself alleges 
that there has been a partition and that 
this land fell to him in partition. It is 
true that plaintiff is unable to prove these 
allegations, and so his suit for sole pos- 
session fails, But does it necessarily follow 
that there has been no partition ? 
I do not think so. The mere fact that 
plaintiff has ‘failed to prove the alleged 
partition besauge the evidence on which 
he relies is inadmissible, does vot prove 
that the land is joint. A plaintiff should 
succeed on his own allegations. Neither 
side in this case has alleged that the 
land is joint, and when plaintiff fails to 
prove his own allegations of full owner- 
ship arising out of an alleged partition, Í 
do not see why he should be allowed to 
turn round and take joint possession on 
the ground of a joint ownership neither 
alleged by himself nor admitted by the 
other side, If Ham Rattan and Sri Ram 


had denied the partition but admitted that ` 


plaintiff was entitled {о a share as joint 
owner, then the case would have been 
different, A plaintiff who fails te prove 
his full claim may well be allowed so 
much of that claim as ig admitted by 
the defendants. But where the defendants 
totally deny the claim and the plaintiff 
fails to prove the allegations on whieh 
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his claim із based, then I think his suit 
should be dismissed. 

I assept this appeal, and reversiag tha 
desision of the learned Distriss Judg3 I 
rastore the deaision of the firsts Court 
dismissing the sait, Bat bearing in mind 
that the lower Courts are agreed that Barkat 
Ram acquired the land аз managar of tha 
family, and that plaintiff's suit fails merely 
besanse certain documents have not been 
registered, [ leava the parties to bear their 
own costs in all Courts. 

Appeal accepted. 


PATNA HIGH COURT. 
MISCELLANEOUS JUDICIAL Case No. 191 
or 1918. 

June 5, 1918. 

Present: —Mr. Justice Roe. 
PANDIT SINGH —AePzLLANT 
versus 
MODE NARAIN SINGH— RESPONDENT. 

` Court-fee—Suit dismissed on merits—A ppeal—Re- 
mand—Appeal, second, against order of remand—OCourt} 
fee payable—Qivil Procedure Code (Act V of 1905), 
О. XLI, r. 23, O. XLIII, v. 1 (u). 

A suit for the recovery of bhauli rent was 
dismissed by the trial Court on the merits, On 
appeal the District Court set aside the decision 
of the trial Court and remanded the case for the 
determination of the amount of rent payable. The 
defendant appealed to the High Court against the 
order of remand ; 

Held, that the appeal was one from an appel- 
late decree and not from an order, so that the 
memorandum of appeal must bear an ad жалан 
Court-fee stamp. (p. 868, col. 2. ] 


FACTS.—In в suit for rasovery of 
bhauli rent the following issues were 
fra med:-— 

(1) Is the allegation of payment by 


division in the case true? 

(2) What were the kinds and quantities 
of produce in the years in suit, and what 
were the sale rates of the produse in the 
years in suit? 

(3) Are the defendants Nos. 8 to 7 in 
Sait No. 52 necessary parties to the sase? 

Issus No, 1 was desided against the 
plaintiff as was also issue No. 3, 

Issus No. 2 wasnot decided as 16 was 
unnecassaty on soasant of ths desision of 
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issue No.1. Against this decision the plaint- 
iff appeals to the District Judge. The 
Appellate Court set aside the finding of the 
15. Court on issue No, 1 and remanded the 
case to the Subordinate Judge for the trial 
of issue No.2. Against this decision the 
present appeal was preferred to the High 
Court. The memorandum of appeal to the 
High Court was stamped with a Oourt-fee 
stamp of Rs. 2, Tbe Stamp Reporter sub- 
mitted that the memorandum of appeal was 
undervalued. He submitted that the suit 
had pot been disposed of upon a prelimi- 
nary point and, therefore, the order of 
remand appealed against was not made 
under Order XLI, rule 23, Civil Procedure 
Code. Therefore the present appeal was 
not covered by Order XLIII, rule 1 (wu). 
The appeal was not against an order as 
described by the appellant bnt was an 
appeal from an appellate decree and should 
be stamped as such. The Taxing Officer agreed 
with the Stamp Reporter, but considering 
the case one of general importance referred 
it to the Taxing Judge. In the course 
of his order of reference, the Taxing Offiser 
observed as follows: "Iteannot be said that 
the suit was originally disposed of on a 
preliminary point and consequently this was 
not an appeal under Order XLIII, rule 1, 
élause (u). This appeal.is in my view a 
second appeal and should be valued as 
such.” 

Mr. Kurshed Husnain, for the Appellant, 
eontended that the decision of the Ist 
Conrt was on a preliminary point and the 
order of remand by the lower Appellate 
Court was under Order ALI, rule 23, This 
appeal, therefore, was an appeal from an 
order within the meaning of Order XLIII, 
rnle 1, olause (и), and not a second 
appeal from an appellate  deoree. He 
referred to Ramachandra Jotsht ү. Hazi 


Kassim (1), — Kanakammal ү. Ranga 
Ohariar (2:, Mata Din v. Jamna Das (3), 
Mana Vikrama | v. Karnavan  (opalan 
Nair (4), Vemula Jambalaya v. Isula 


Rajamma (5), Narayanbhat bhimbhat Joshi 


(1) 16 M. 207; 5 Ind. Doc. (x. s.) 852. 
(2) 20 M. 25; 6 M. 1. J. 259; 7 Ind. Dec. (х, s.) 


18. 

(3)'27 A. 691; A. W. N. (1905) 189; ЗА, І, J. 
685, 

(4) 30 M. 203. 

(5) 15 Ind. Cas. 859; 36 АГ, 492; (1912) M. W. N. 
1009; 24 M. L. T. 512. 
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v. Abkubrt Manohavbhat Joshi (6), Said 
Sharan Sha v. Janaki Nath Dey (7), Chan- 
malswamt v. Gang dharapp1 (8), Kuppelan v. 
Kunjuvalli (9), Salim Sheikh v. Nazir Khan 
(10), Krishnan Chetti v. Muthu Palandt 
Vacha Makali Tevar (11) and Makani Rache 
Gir v. Mahant Raghu Nath Gir (12). 

JUDGMENT.—I have sonsidered the cases 
quoted by Mr. Husnain. The decision was 
a decision on the merits and all that 
is now required ia to takaan account. The 
appeal is against the decision on the marits 
and a Court-fee ad valorem must be paid. 
It would have been otherwise if the 
appeal had been only against the form of 
the order made, and the relief sought had 
been an order that the suit be remitted 
only for decision on the isiue undecided, 

Order accordingly. 

(6) 33 Ind. Cas. 576; 18 Bom. L, R. 27. 

(7) 21 Ind. Cas. 387; 18 C. L. J. 78. 
ds 26 Ind, Cas, 885; 39 B. 33d; 16 Bom, L. R, 
Q4. 

(9) 9 Ind. Cas. 790; (1911) 1 M. W. N. 199; 9 M. L. 
T. 373, 

(10) 8 0. L. J. 159. 

(11) 22 М. 172; 8 Ind. Dec. (х. s.) 122. 

(12) 41 Ind, Cas. 202; 2 Р, L, J. 398; 2 Р. L.W. 
23. 


ALLAHABAD HIGH COURT. 
Civit Miscetuangous No. 281 or 1918. 
January 29, 1919, 

Present :—Justice Sir George Knox, Kr. 
МАРНО PRASAD AND OTHERS ~ 
DEFENDANTS — APPLICANTS 
vereus 
MOTI CHAND AND OTRERS— 
Poateriges—Oprrosirs PARTIES, 

Oivil Procedure Code (Act Y of 1908), s. 24—Trans. 
jer of case—Convenience of parties, whether ground 
for transfer. 7 

The plaintiff is the person to choose where the’ 
suit shall be brought, proviced that he chooses a 
forum which the law allows him to choose and such 
an extraordinary procedure as the removal of a 
case against the plaintiff's will from the Court 
where he had lodged it, should be supported by 
some good cause. [p. 869, col 2 ] 

The only good cause which depends upon the; 
parties is where the parties are willing and com- 
bined for some reason to ask that the case тау” 
be transferred to some other Court than that in 
which the plaintiff has instituted it. [p. 869, col, 2.] 


Vel. Li] 
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A case may sometimes be transferred on the 
ground of convenience of parties, but this is not 
the test by which the transfer of a casa should be 
determined, Гр. 369, col. 2.] 


Civil miscellaneous application for transfer 
under section 24 of the Code of Civil Pro- 
cedure from Benares to Allahabad. 

Mr. Damodar Das, for tho Applicants. 

M». Radha Kant Malaviyz,for the Opposite 
Parties. ` 


JUDGMENT.—This is an application 
under sestion 24 of the Code of Civil Pro- 
cedure for transfer of a suit which has 
baen filed in the Court of the Subordinate 
. Judge of Benares. Tho prayer is that the 
suit may be transferred to the Court of the 
Subordinate Judge of Allahabad. The suit 
apparently was filed in the Court of the Sub. 
ordinate Judge of Bonares somewhere in the 
year 1917 and seems to have rested there until 
January of this year. The application is 
supported by an affidavit and the main 
ground really taken is that the trial of the 
suit at Allahabad will be less expensive, 
more convenient to the parties and also to 
the petitioners, and «ill be conoluded in less 
time than at Bonares. The petitioners, 
who have been arrayed as defendants in 
the Court of the Subordinate Judge of 
Banares, are, the so-called affidavit sets out, 
residents of Allahabad and ватгу on banking 
business at Allahabad. Some ofthe respond. 
ents also are residents of Allahabad and 
own considerable immoveable property situate 
partly in the station of Allahabad and partly 
in the district of Allahabad. These respond. 
ents have not joined in this petition, and 
from this 16 may be presumed that they do 
not concur in the allegation that the trial 
of the suit at Allahabad would be less 
expensive and more convenient to them and 
will be «coneluded in less time than at 
Benares. All the properties mortgaged, 
with the exception of а small building worth, 
itis said, some Rs. 100, are situate in the 
district and town of Allahabad, Ib is upon 
this point that the learned Vakil for the 
petitioners has laid very great stress. He has 
also laid stress upon the fact that the main 
evidence in proof of the various questions 
that will arise in tbe suit will be of persone, 
residents in the town and district of Allaha- 
bad. He has cited rulings by. which he 
maintains that the convenience of the parties 
is, or should be, the test as to where the 
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suit should be tried. Section 24 cf the Code 
of Civil Procedure does not mention the 
words ‘‘sonyenience of parties” anywhere, 
It is a well known maxim of law that the 
plaintiff is the person to choose where his 
suit shall be brought, provided that he 
chooses a forum which the law allows him 
to choose, The transfer of a suit is an 
extraordinary matter, as Ihave already pointed 
out in the case of Sachendra Nath Mitra у. 
Muhammad Habibullah (1). T, therefore, hold 
that such an extraordinary procedure as the 
removal of a case against the plaintiff's 
will from tbe Court where he had lodged 
it should be supported by some good cause, 
The plaintiff is opposing in Court the transfer, 
and the question which ari:es for decision 
is whether I am to hold that the faot that 
а very large proportion of the property 
held by the defendants is situate in Allaha- 
bad and the residence of most of their witnesses 
is in Allahabad, should be considered good 
cause. Hitherto the transfers of cases have, 
so far as I can find out, depended much 
more upon the personnel of the Judge than 
the personnel of the parties. For instance 
a Judge finds himself face to face with а 
case or cases instituted by his landlord and 
very properly considers that it would be better 
than some person other than himself should 
try that case or oases; for reasons; depend- 
ing upon the personnel of the Judge, it 
ean easily be conceived whether itis better 
for all parties, if it can be done without 
inconvenience to any of them, that the case 
should be tried by same Judge other than 
the Judge in whose Court the plaintiff has 
instituted the suit. The only good cause 
that I can find at present which depends 
upon the parties is where the parties are 
willing and combined for some reason to 
ask that the case may bo transferred to 
some other Court than that in which the 
plaintiff bas instituted it, There are cases 
which have been cited to me which show 
that cases have been transferred for the 
convenience of the parties, but it should 
not be the test by which a case ig trans- 
ferred, In the present case it so happens 
that the file of the Subordinate Judge of 
Allahabad is so congested that a request 
has been made by the District Judge of 
Allahabad that I should call in the Sub. 


(1) 24 Tnd, Сав, 707, 
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DINESH CHANDRA DAS V, BRAJENDRA KISHORE RAY, 


ordinate Judge of Mirzapur and add him 
for the time being to the staff at Allahabad 
in order to facilitate the hearing of cases in 
the Subordinate Judge’s Court. On the other 
hand, the Subordinate Judge of Benares is 
not over-pressed with work at the present 
time. He is an officer of experience and 
standing, and has shown himself able to 
try difficult and somplicated cases with 
ability. As this application for some reason 
or another is opposed, and strongly opposed, 
by the plaintiffs, I do not think it is a 
case in which, sofar as has been at present 
shown to me, I should interfere and trans- 
fer. The application is dismissed with costs. 
The costs to the plaintiffs in this Court 
will be taxed at Rs. 100 (Rupees one 
hundred), The stay order is discharged. 
Application dismissed, 





CALCUTTA HIGH COURT. 
APPEAL Ехом APPELLATE Dxcugg No. 82 
or 1917. 
January 23, 1919. 

Present :—Mr. Justice Richardson and 
Justice Sir Shamsul Huda, Kr. 
DINESH CHANDRA DAS, on HIS DEATH 
ніз HEIRS SURESH CHANDRA DAS 
AND OTBERS—DEFENDANTS—APPELL ANTS 
versus 
BRAJENDRA KISHORE RAY 
CHOWDHURY —Prawtirr— 
RESPONDENT. 

Bengal Tenancy Act (VIII B. O. of 1885), s. 29 
applicability of- Kabuliyat enhancing rent of old 
holding fixed before passing of Act, validity of. 

Where bya kabuliyat executed after the passing 
of the Bengal Tenancy Act, the original rent of 
an old holding, which had been fixed before the 
passing of the Act, was enhanced by more than 
2 annas in the rupee: 

Held, that section 29 of of the Bengal Teuancy 
Act applied to the case and that the kabuliyat was 
void under the provisions of that section. 


Appeal against the deeree of the Sub- 
ordinate Judge, Mymensingh, dated the 
17th August 1915, modifying the decree 
of the Munsif at Netrokona, dated the 3rd 
May 1915. 

Baba Dwarka Nath Ohakravarty (with 
bim Babu Romani Mohan Chatterjee), for the 
Appellants. 


Babu Birendra Kumar De, for the Re- 
spondent. 

JUDGMENT.—Upon the terms of the 
kabuliyat of the 8га  Falgun 1811 B. б, 
it is quite clear that the rent of the 
defendants’ old holding was thereby enhanced 
from Rs. 31 to Rs. 57.13 0. That is an 
enhancement of more than two annas in 
the rapee and the Кабира? so far as it 
relates to the old holding is, therefore, 
void under the provisions of section 29 of 
the Bengal Tenancy Ast. 

The learned Subord-nate Judge in the 
lower Appellate Court seems to have thought 
that because the original rent of the old. 
holding was fixed before the Tenancy Act 
came into force, section 29 has no applica- 
tion to the kabuliyat now in question which 
was executed after the Ast came into force. 
That view bas not been supported before 
us and is obviously incorrect. In the case 
of Te;endro Narain Singh v. Bakai Singh 
(1), to which the Subordinate Judge refers, 
the increased rent was payable under a 
kobuliyat executed before the Act came into 
force. 

It is true that the kabuliyat relates not 
only to the old holding but also to a new 
holding which it creates. The area of the 
new holding is only six cotíahs and the 
rent is Rs. 1-8-0 a year. It is suggested 
that the kabuliyat consolidates the holdings 
and the rents payable therefor. But if 
the document be read as a whole, it 18 
clear that it does no such thing. No 
doubt a total of the two rents is given but 
the rents still remain separate rents for 
separate holdings. No suck question arisen, 
therefore, as that whioh was considered 
in the case of Ra Kumar Sarkar v. 
Faizuddi Tarajdar (2). 

The resule is that the appeal must be 
allowed. The decree of the Subordinate 
Judge is set aside and the decree of the 
Munsif restored. The defendants are entitled 
to their costs in this Court and the Courts 


below. 
Appeal allowed, 


(1) 22 C. 658; 11 Ind, Dec. (w. s.) 439. 
(2) 30 Ind. Cas. 283; 22 C. L. J. 81. 
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KOYITTAL PARAMBIL PARKUM V. ATTIMANA ILLETA NARAYANAN, 


MADRAS HIGH COURT. 
SECOND Civit Appeats Nos, 46 Акр 47 ОЕ 
1917, 
December 16, 1918. 
Present :—Mr. Justice Abdur Rahim and Mr. 
Justice Napier. 
KOYITTAL PARAMBIL PARKUM 
CHIRATHODI VAZHA VALAPPIL 
CHEERU AND OTHEES—PLAINTIFFS— 
APPELLANTS 
versus 
ATTIMANA ILLETH NARAYANAN 
NAMBUDIRI AND oraERS— DEFENDANTS 
Nos 2, 1,3, 4 an» Li — ResPONDENTS. 
Trust —Kanom, grant of, by one of two trustees, 
validity of —Kanom amount, application of, to dis- 
charye liability on trust property -Charger 
The grant of a kanom by one of two trustees 
without the consent of the other is invalid and 
inoperative [p, 4/2, col 2] ` 
Savitri Antarjanam v. Raman Nambudri, 24 M.290, 
applied, 
Where, however, the tanom amount or any 
portion thereof has been applied towards the dis- 
charge of liability on the trust property, the 


kanomdar will have a charge on the property for 
such amount. [p. 372, ool. 2.] 


Second appeals against the decree of the 

Distriot Court, North Malabar, in Appeal 
Suits Nos. 587 and 590 of 1915, preferred 
against the decree of the Court of the Distriot 
Munsif, Kathuparamba, in Original Suit 
No. 282 of 1914. . 
: These second appeals coming on for hear- 
Ing on the 28th February and Ist of 
Maroh 1918, the Courtdelivered the follow. 
ing 


JUDGMENT.— Before disposing of these 
appeals, we ought to have a elear finding 
from the lower Appellate Court as to whether 
the 2nd defendant consented to the kanom 
being granted to the appellants although he 
did not join in its execution. Both parties 
will be allowed to adduce fresh evidence on 
this point. One month will be allowed for the 
submission of the finding and seven days for 
objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
of North Malabar submitted the following 

FINDING.—I am dirested by the High 
Court to submita finding on the following 
issue, viz.;— 

"Whether the 9nd defendant consented 
tg the kanom being granted to the appel. 


lants although he did not join in its exeou" 
tion,” 

2, There appears to be a mistake in 
the wording of the issue. It is no one’s 
case that any kanom was granted to appel- 
lants. The kanom in question is one 
granted by defendant No. 1 to appellants’ 
assignor. I shall assume that the words 
‘to the appellants” in the issue have 
been written by a slip for “to the appellants’ 
assignor," and shall submit my finding onthat 
assumption, 

3. No fresh evidence has been adduced for 
plaintiffs or for defendant No. 3. For defend- 
ant No. 2 only some documentary evidence 
has Баеп produeel to show that in other 
transactions defendant No. 1 acted without 
defendant No. 2. I do not think that this 
additional evidence is of any real help in the 
present case. What happened in respect of 
the transaction now in question must be 
decided on the oral evidence on record. 
After hearing arguments again on that 
evidence I see nc reason to differ from my 
original conclusion that the evidence 
of defendants Nos. 1 and 4 must be 
accepted in preference to that of defendant 
No. 2, What the evidence of defendants Nos, 
1 and 4 amounts to is that defendant No. 2 at 
first consented to the proposal that the 
money required should be raised by grant- 
ing a kanom to defendant No. 4, but that 
before the date of execution he had changed 
his mind and was against it. According 
to the evidence ofjdefendants!Nos. 1 and 4 they 
were not even under the impression on 
the date of execution that defendant No. 2 
still consented to the transaction. It is 
not their case that the kanom was executed 
with a subsisting consent from defendant 
Хо, 2, though he did notactually join in it, 
At the time of execution it is clear that 
there was no subsisting consent from 
defendant No. 2, And further the evidence of 
defendants Nos. 1 and 4 is that defendant No. 
2agreed to join in executing a kanom-deed 
in favour of defendant No. 4 for the purpose 
of raising the money required. Bat there 
is nothing to show that heever consented 
to the details of the transaction. On the 
contrary defendant No. 1 says: “The Purappad, 
eto. were determined when the draft waa 
being prepared,” which was sometime 
after his last interview with defendant No. 2 
before the date of exesution and as he 
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gays, after he had learnt that defendant 
No. 2 was in collusion with defendant No. 3. 
So what we arrive atis that defendant No. 2 
sonsented to the project of raising money 
from defendant No. 4 ona kanom but never 
consented tothe details of the transaction 
and at the date of execution wasno longer 
consenting to the project. My finding is 
that defendant No. 2 never consented to the 
particular kanom in question being granted 
to appellants’ assignor and at the time 
when the kanom deed was executed was 
not consenting to any kanom being granted 
to appellants’ assignor. I regret that 1 did not 
make the position clearer in my original 
judgment, 

These second appeals came on for final 
hearing after the return of the finding of the 
lower Appellate Court. 

Mr. К. Р. М. Menon, for the Appellants. 
—The kanom is not invalid for want of 
consent of the other uralan, because the 
latter was consulted and wrongly withheld 
his assent to the grant of the kanom, In 
Wilkinson у. Malin (1) it was held that 
the actof the majority of the trustees should 
be upheld. 

In any event the amount advanced by the 
kanomdar was applied in discharge of a 
liability on the trust property. To that 
extent he has а oharge on the property. 

Mr, б. Madhavan Nair, for the Respond- 
ents.— Wilkinson v. Malin (1) has ro 
application to the present case, Here there 
are only two trustees and there can be no 
majority, One trustee cannot ast without 
the other’s concent. 

JUDGMENT,—The learned District Judge 
hasfound that oneof the co-uralans did not give 
his consent tothe grantof the ranom in question. 
Butitis argued that nevertheless the act of one 
trustee, if hehas consulted the other trustee 
as to the grant of a mortgage or any similar 
transaction and that trustee wrongly refused 
to join in the act, was valid. There is no 
express authority dealing with the case of 
two trustees, though there are a number of 
gases in which it has been held that where 
there are a number of trustees the act of the 
majority will be binding and valid if they 
had given a proper opportunity to the other 
trustees io covsider the advisability of the 

(1) (1882) 2 О, & J, €36; 2 Tyr, 544; 1 D.J, Ex. 
284, 149 E. R 268; 37 R, R. 701. 
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act in question. But those desisions are 
based on the principle that unless the act 
of the majority was upheld in many cases 
the trust estate would suffer. In the case 
of two trustees, however, this principle will 
not apply because there is no majority. 
That is what is practically indicated in 
Savitri Anterjanam v. Raman Nambudri (2). 
The decision in Wilkinson v. Malin (1), which 
is the leading case on the subject, bases 
it on the principle that the majority should 
have approved of the act. We do not 
think that we should be warranted in 
extending the principle toa caselike the 
present where only one ont of two trustees 
has exercised an act which ought to be done 
by both the trustees jointly. 

But it is pointed out that the suit ought 
not to have been dismissed altogether and 
that the plaintiff should have a charge 
for the amount actually advanced by him 
as it went to discharge a liability on some 
of the trust properties including the property 
in the suit. We think there is force in 
this contention, and we, therefore, modify the 
decree of the lower Court by declaring a 
charge on the property in suit for the amount 
of Rs. 418-14-0, Тһе appellants will bear 
the costs of this appeal. 

М,С.Р, 

Decree varied, 

(2) 24 M. 296. 


ALLAHABAD HIGH COURT. 
Ex&corioN Srcowp APPEAL No. 1140 
cr 1917. 

December 10, 1918. 

Present -—Mr. Justice Piggott and 
Mr. Justice Walsh. 

SITA RAM AND OIHERS—JUDGMENT- 
DEBTORS— APPELLANTS 
versus 
DULAM KUAR anD OTHERS— DECREE- 
HornbkRs— RESPONDENTS. 

Hindu Law Daughters in possession of fathers 
estate—Income of estate—Succession. 

Two llindu sisters, 7. and D. werein possession 
of theit father’s estate. While they were thus in 
possession 7 made a payment out of the income 
of tho estate to save certain property from being 
sold up on account of arrears of Government 
revenue duc from the sous of D, Subsequently 
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‘she obtained a decree for the sum. paid by her 
against the sons of D., but died beforo the decree 
could be realised. D claimed to oxecute the decrec 
‘on the ground that it was part of the estate 
‘which she had held jointly with 7. and which 
had devolved upon her by survivorship : 


* ‘Held, that the debt in respect of which the 
‘decree was passed was not one of the assets of 
the estate of which T. and D. were joint owners but 
was separate property, not necessarily stridhan, 
of Т. and that her legal representatives in res- 
pect of the decree were her natural heirs under 
the Hindu Law and not D. [p. 374, col. 1.] 

Execution second appeal from a decree of 
the Subordinate Judge, Jaunpur. 


Dr. S. M. Sulaiman, for the Appellants, 

Mr. Gokul Prasad, for the Respondents, 

JUDGMENT.—The essential fasts govern- 
ing the decision of this appeal may be stated 
as follows: -Two sisters, Tulsha Kuar and 
Dalam Kaar, had succeeded to the possession 
of their father’s estate. They held the same, 
of course, with the limited estate of Hindu 
women, and subject toa right of survivorship 
as between themselves. While they were in 
possession Musammat 'Tulsha Kuar made 
a certain payment out of the income of the 
estate in her hands, the object of this 
payment being to save certain property from 
being sold up on account of arrears of 
Government revenue due from her nephews, 
the sons of Musammat Dulam Kuar, and 
from certain sousinsof the said nephews. The 
payment so made by her she was entitled 
to recover from the persons for whose benefit 
she made it. She brought a suit with 
that object and obtained a decree. It 
would seem that she also took out. execution 
of that decree cn one cr more cceasions 
before her death, but she diced while the 
deoree was still unsatisfied. The question 
now is, who is entitled to realise this money 
as the legal representative of the deceased 
deoree-holder ? In one sense the proceedings 
actually taken, which have been upheld aa 
valid by the lower Appellate Court, are 
almost farcical; Musammat Dolam Kuar, the 
mother of someof the judgment debtors, claims 
the money due under this decree as one of the 
assets of the estate which belonged to 
herself and to Tulsha Kuar jointly, and 
which has devolved upon her by survivor- 
ship, and бакэз procasdings to raaliza it 
through the «gsnoy of one of her sons, who is 
himself a judgment.debtor. She is taking 
out execution of this desree as against the 
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cousins who were joint judgment-debtors' 
The Court of first instance held, in a care" 
fully written judgment, that the  deoree 
in question was not part of the assets of 
the estate to whioh Dalam Kuar and 
Tulsha Kuar had succeeded as the daughters 
of their father. The learned Munsif found 
that, if any one was entitled to execute 
this desree, it would be the personal heirs 
of Musammat Tulsha Kuar, that is to say, 
soma member of this lady's husband's family. 
The learned Subordinate Judge has reversed 
this decision upon what seems to us a 
highly technical view of the position. He lays 
stress on the fast that ib was admitted that 
Musammat Tulsha Kuar had no indepen- 
dent source of income outside of her share 
in the estate of her late father in the enjoy- 
ment of which she was living; consequently 
the money which she paid to Government 
for the benefit of the defaulting co-sharers 
must have come ont of the income of the 
estate in her hands. Hence the learned 
Subordinate Judge holds that the debt due 
to Musammat Tulsha Kuar under the decree 
amounts ёо а saving out of the estate of 
her father, and he relies upon the principle 
laid down by their Lordships of the Privy 
Council in 1577 Dutt Koer v. Hansbutti Koerain 
(1) that a widow’s savings from her hus- 
band's estate are not her stridhan ; it'she 
has made no attempt to dispose of them in 
her life-time, they follow the estate from 
which they arose. The real difficulty in the 
way of accepting this view is that the 
judgment debt in favour of Musammat Tulsha 
Kuar was not a saving. She had applied 
a portion of the income of the estate in 
her hands, over which she admittedly had 
full power of disposal, to meet a oertain 
emergency and, by reason of the use whioh 
she had made of it, there wasa debt due 
to her at the time of her death. The real 
question is, who is entitled to oollect this 
debt ? The efforts of Musammat  Tulsha 
Kuar.to realise if, specially when it is 
considered that the sons of Musammat Dalam 
Kuar were among the judgment-debtors 
against whom she took out execution, 
suggest the inference that she .wánted 
this money back for herself, in order to 
spend itas she might think proper. There was 
(1) 10 C. 324 (P. C.); 10 L A. 150: 13 C. DL. R 418; 
4 Sar. P. 0; J. 459; 7 Ind. Jur. 557; 6 Ind Dec, (x. s.) 
217. . ` 
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no necessity for her i to take out execution of 
the decree at all, if ‘she had been under the 
impression that she was doing so for the 
benefit of the estate of which she herself 
and Musammat Dulam Kuar were the 
joint owners. Under the cireumstances of 
this case we think that the right to realise 
this debt was not one of the assets of 
the estate of which Dulam Kuar and 
Tulsha Kuar were joint owners, but was 
personal property (not necessarily stridhan) 
of Musammat Tulsha Kuar, and that her 
legal representatives in respect of this debt 
are to be sought amongst her natural heirs 
under the Hindu Law, that is to cay, in the 
family of her husband. Her sister Musammat 
Dulam Kuvar is not, in the strict sense of the 
word, her heir at all. Herolaim to realise this 
debt is based upon her right of succession by 
survivorship to a particular estate of which 
she became the joint owner, along with 
her sister Tulsha Kuar upon the death 
of their own father, It is not really a 
question of whether this decree was or was 
not the siridhan of Musammat Tulsha Kuar, 
but whether it did or did not form part 
of the assets:of the estate of which Tulsha 
Kuar avd Dulam  Kuar were the joint 
owners P For the reasons stated we think 
that it did not, and that the decision of 
the Court of first instance was correct 
and ought to be restored. We allow the 
appeal, set aside the order and decree of 
the lower Appellate Court and restore that 
of the Court of first instance, with costs 
throughout. 
Appeal allowed, 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DEGREE No. 2690 
Por 1916. 

January 23, 1919. 

Present :—Mr. Justice Riochardeon and 
Justice Sir Shamsul Huda, Kr. 
TELENDRAJIT RAJ KUMAR— DEFENDANT 
No. 2—APPELLANT 
versus 
.GUNENDRAJIT RAJ KUMAR AND 
OTHERS— PLaINTIFFS— RESPONDENTS. 
Appeal presented owt of time—Admission subject 


to objection at hearing— Court, power of, to vejetl 
appeal without objection by respondent—Practice of 
admitting appeal subject to objection, desirability of. 

Where an appeal presented out of time is admitted 
by a District Judge subject to objection at the 
hearing, the order is so far binding upon the 
Judge who hears the appeal that unless the res 
spondent objects to it, he is not at liberty to go 
behind it b 875, cols. 1 & 2.] 

The practice of admitting appeals "subject to 
objection at the hearing" has been condemned by 
the Privy Council and should, therefore, cease. [р, 
375, col, 2 ] 

Appeal against the decree of the District 
Judge, Nadia, dated the 31st August 1916, 
confirming the deoree of the Subordinate 
Judge of that district, dated the 3uth March 
1915. 

FACTS appear from the judgment. 

Mr. OR. Das (with him Babu Baranashi- 
bashi Mookeriee),for the Appellant.— The appel- 
lant in this oase made an application for ex- 
tension of time under section 5 of the Limi- 
tation Act, when he filed his appeal before 
the District Judge. Mr. Mullick, the then 
District Judge, considered the spplication 
along with the affidavit in support of it 
and ordered that “the appeal be admit- 
ted subject to objection.” My contention 
now is thatthe effect of that order was 
to reserve liberty to the respondent to 
traverse the allegations upon which time 
was extended andto ask the Court to set 
aside its order for such extension. But 
Mr. Mullick’s snacessor-in office cannot re- 
open the question suo motu. Moreover, in 
interpreting the term "sufficient cause ’ 
the Court below has placed a very strict 
construction,as the learned Judge himself 
admits in the order he passed on the ap- 
plication for review. The words " sufficient 
cause” should receive a liberal construction. 
See per Bram well, L. J., in Oollins v. Padding- 
ton Vestry (1) and per Mookerjee, J., in 
Gobinda Lal Das v. Shiba Das Chatterjee (2) 

No one appeared for the Respondents, 

JUDGMENT,—This is a second appeal 
and the point arises in this way. 

When the appeal tothe lower Appellate 
Court was presented it was found to be 
out of time. The appellant, who was the 
defendant No. 2 in the suit, filed an 
affidavit explaining circumstances. Upon 
thatthe then District Jadge ordered the 


(1) (1880) 5 Q. B. D. 368; 49 L. J. Q. B. 264; 612; 
42 L. Т, 573; 28 W.R. 585. 
(2) 38 0. 1323; 10 C. W, N. 986; 8 0. L, J. 545, 
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appeal to be admitted “subject to objection 
at the hearing. ? The appeal came on for 
hearing before his successor and it appears 


that on behalf of the respondents, the 
plaintiffs, no objection was taken at the 
hearing to the order of admission. The 


appeal was heard at length on the merits 
and the District Judge in his judgment 
has discussed and pronounced upon the 
merits, his conclusion, being that the decree 
of the trial Court in favour of the plaintiffs 
was erroneous and that the suit should 
have been dismissed. Having, bowever, 
come to that conolusion, he seems to have 
noticed the order made when the appeal 
was admitted and acting suo motu he went 
on to deal with the question of limitation. 
On that question he found against the 
appellant and in the result he was, as he 
himself expresses it, “unfortunately ” 
compelled to dismiss the appeal оп the 
ground that it was time-barred. 

From that decision the defendant No. 2 
has appealed to this Court. The case has 
been argued on his behalf, but not, we 
regret to say, on behalf of the plaintiffs 
who have not entered appearance before 
08, . 
Now if we refer to section 8 of the 
Limitation Act, it lays down that every 
suit instituted or appeal presented after 
the prescribed period is to be “ dismissed 
- although limitation has not been set up as 
a defence." A duty is thus cast upon 
the Courts which in a proper case ought 

not to be neglected. But the rule so enact- 

ed is expressly made subject to the sections 
which follow, and among those sestiors is 
section 5 under which on “ sufficient cause ” 
being shown, an appeal may be admitted 
out of time. The order made by the first 

District Judge was presumably made under 
that section. lt was anorder provisionally 
deciding the question of limitation in the 
‘appellant’s favour. 16 was obtained by the 
appellant on the strength of the affidavit 
filed by him and he was entitled to such 
benefit as be could derive from its terms. 
The words “subject to objection at the 
hearing " mean “ subjest to objection by 
the respondents ”, and the order was pro- 
vi.ional in this sense that the respondents 
might at the hearing take exception to it 
and show tiat 16 was wrong. The District 
Judge was so far bound by the order, as 
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an order made by his predecessor, that 
unless the respondents chose to object to it 
he was not at liberty to go behind it. 

It follows that, in our opinion, the Dis. 
trict Judge should have desided the appeal 
in accordance: with the opinion whioh he 
had formed on the merits. Ор the present 
appeal it is open to us to make the 
decree which the District Judge should 
have made. 

We may-add that the practice of admit- 
ting appeals "subject to objection at the 
hearing" has now been condemned by the 
Privy Council [Krishnosami v. Ramasamt 
(3)]. The practise, therefore, should cease. 

The appeal is allowed’ The decrees of 
the Courts below are set aside and the 
suit is dismissed. The appellant will pay 


“his own costs of this appeal but is entitled 


to his costs in the Courts below. 
Appeal allowed, 
(3) 43 Ind Сав. 493; 45 І, А. 25; 34 M. L. J. 63; 4 P, 
L. W. 54; 16 A. L. J. 67; 7 L. W. 16 28 M. L. T. 101; 
27 C. L. J. 258; 2 P. L. R, 1918: 22 C. W. N.481; 41 
M. 412; 20 Bom, L. R. 541; 11 Bur, Т. T. 121; (1918) 
M. W. N. 906. 


< ALLAHABAD HIGH COURT. 
First Crvin APP&an No 14 or 1917. 
January 22, 1919. 
Present: — Mr. Justico Rafique and Mr. Justice 


Lindsay. 
GULZARI LAL —PLAINTIFF-—Á PPELLANT 
versus 
AZIZ FATIMA AND OTHER3—ÍEFENDANTS 
— RESPONDENTS. 


Mortgage—Subrogation—Puiane incumbrancer dis- 
charging prior tncumbrance, position of—Agreement, 
existence of, whether necessary. 

The mere fact that money is borrowed and is 
used for the purpose of paying off a p-evi us charge 
does not entitle the ler: ег to the benefit cf the 
discharged ecurity. The right to this benefit de- 
p nds upon t'e ex'stence of an agreement be. 
tween the boriower and the lender, nn agreement 
which in ce tain cases may be pr su'ned having 
regard t» the circumst nces of the б «nsa stion, and 
this agreemeut must be one by which iv is pro- 
vided that the subsequent lender shal be rnb. 
stituted for the earlier creditors. [p. 877, cols ! & 2.) 

First appeal from a decree of the Subordi- 


nate Judge, Aligarh. 
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. Mr. Radha Kant Malaviya, 
lant. ; . 

Messrs. Ishaq Khan, Jogindro Nath 
Mukerji and Iqbal Ahmad, for the Respond. 
ents, 

JUDGMENT.—The appellant here, Babu 
Gulzari Lal, was the plaintiff in the Court 
below in a suit brought for the recovery 
of mortgage money alleged to be due to 
him in respect of two mortgages executed 
in Мз favour on the 22nd of March 1911 
by one Sayid Ali Ahsan. The mortgage 
transaction was cast in the form of zar-i- 
peshgt leases and the mortgage money was 
Rs. 6,000. The property comprised in the 
mortgage consisted of a certain Zamindari 
share of the mortgagor’s situate in a village 
called Kura Mai and also a house situate 
in the. town of Marohra. The first defend. 
ant in the suit was the mortgagor, Ali 
Ahsan, and in addition to him there were 
18 other defendants who were represented 
to have interests of one kind or another 
in the property morigaged. The suit, as 
we have said, was a suit for sale, but 
the claim was поб merely for sale of the 
property mortgaged under these documents 
of the 22nd of March 1911. There was 
in addition a claim to bring to sale certain 
other property which had been mortgaged 
under two documents, dated respectively 
the 29th of July 1907 and the lst of 
September 1908. The plaintiff alleged that 
these two latter mortgages had been paid 
off by him: that he was entitled assord- 
ingly to the benefit of these mortgage 


for the Appel- 


securities, and could, therefore, call upon the 


Court to bring the properties affected by them 
to sale. - 
Before proceeding to discuss the matters 
which arose for decision in the Court 
below, it is necessary to say a few words 
regarding a suit which was brought in 
the Court of the Assistant Judge of Aligarh 
in the year 1911 ‘just after the mortgages 
now in suit had been executed їп the 
plaintiff's favour. The sesond defendant, 
namely, Musammat Aziz Fatima, brought 
a suit against Babu Gulzari Lal and his 
mortgagor, Ali Ahsan, for specific perform- 
ance of a contract of 4 mortgage. In this 


suit Aziz Fatima alleged that Ali Ahsan . 
C . deorea was 


had, on the 17th of March 1911, con- 
tracted to give her a zar-i-peshgt lease 
of Mauza Kora Mai. She alleged that 
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the agreement had been completed by the 
tender and acceptance of.earnest money, 
and she went on to say that onthe 22nd 
of March 1911, the mortgagor, Ali Ahsan, 
hal fraudulently executed two documents 
of mortgage (zar.z.peshgi leases) in favour 
of Gulzari Lal. Her allegation was that 
this was a oollusive transaction which Ali 
Ahsan and Gulzari Lal had entered into 
for the purpose of defeating her rights, 
She claimed that at the time Gulzari Lal 
took these transfers from Ali Ahsan, he 
was well aware of the previous agreement 
of Ali Ahsan to execute a mortgage 
in her favour. Accordingly she claimed 
specific performance of the agreement of the 
17th of March 1911 and also a declaration 
that the transfers which had been made 
in favour of Gulzari lal on the 22nd 
of March 1911 were void and not bindicg 
upon her. 

The lady’s claim was decreed in the 
Court of first instance. The defendant, Ali 
Ahsan, was directed to execute а zart. 
psshgi lease in favour of the lady accord- 
ing to the terms of the draft which was 
filed, and it was further declared that the 
documents executed in favour of GGulzii 
Lal on the 22nd of March 1911 were 
void as against Azz Fatima, This decree 
was upheld in appeal by a Benoh of this 
Court in a judgment, dated the 98th of 
July 1913, The result of this litigation, 
therefore, was that the dosnment of mort- 
gage which Ali Ahsan had contrasted to 
execute in favour of Azz Fatima was 
executed under the order of the Court in 
her favour. Now we have the present suit 
brought by GuJzari Lal on the strength 
of the documents of the 22nd of March 
1911. Various defences were put forward 
by the various defendants who were. im- 
pleaded, but it will not be necessary for us 
to refer toall the pleas taken in defence 
but only to such of them as are necessary to 
be mentioned for the purpose of disposing of 
the single point which has to be decided in 
this appeal. 

We note that in the Court below 
it was found that the total consideration 
for the bond in suit which passed was 
Rs. 5,120 only and we also note that а; 
given to the plainiff for this: 
sum together with interest according ty tha. 
terms cf the cocuments,. The total sum fop. 
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which sale was ordered was Rs. 6,868 and 
the lower Court directed the property 
situate in Mauza Kura Maiand the house 
situate in Marchra to be sold subject to 
the prior rights of the defendants Nos, 2 
to 9, The lower Court refused to order 
the sale of the other properties mentioned 
in the schedule attashed to the plaint, in 
other words, the properties which though 
not mortgaged to the plaintiff by the deeds 
of the 22nd of March 1911 had been 
mortgaged under the two documents dated 
the 29th of July 1907 and the Ist of 
September 1908 in favour of other persons, 
These mortgages, as we have said, the 
plaintiff claimed to have redeemed and it 
was for this reason that hesought to have 
them sold in satisfaction of hisclaim. The 
learned Judge of the Court below held 
that the plaintiff was not entitled to the 
benefit of subrogation in respect of ‘these 
two deeds which he had redeemed and 
it was for this reason that the claim to 
have these properties brought to sale was 
dismissed. 

The plaintiff comes here in appeal and 
it is argued that by reason of his having 
satisfied the debts due on thetwo bonds 
mentioned above, namely, those of the 29th 
of July 1907 and the lst of September 
1908, he was entitled to priority against 
Aziz Fatima in respect of the mortgage 
which was executed in her favour under 
the order of the Court and also against 
the other defendants who are lessees and 
transferees of portions of the mortgaged 
property. 

In dealiog with this question of the right 
of the plaintiff to be subrogated to the 
rights of the prior creditors whom he had 
paid off, the learnéd Judge of the Court 
balow referred to a decision of this Court 
reported in the ваве cf Umrut Lal v. 
Rukmin Kuar (1), and in partioular, 
to certain remarks which are to bs found 
at page 960* of the report. It was there 
laid down that “the mere fact that money 
is borrowed and is used for the purpose 
of paying off a previous charge does поб 
entitle the lender to the benefit of the 
discharged security. The right to the 
benefit just mentioned depends upon the 


existence of an agreement between the 
(1) 35 Ind. Cas. 647; 14 A. L. J. 953 at p. £60. 


*Page of 14 A. 1. J.— Ea, 
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borrower ard the lender, an agreement 
which in certain cases may be presumed 
having regard to the sircumstances of the 
transaction, and this agreement must be 
one by which 16 is provided that the subse- 
quent lender shall be substituted for the earlier 
creditors.” 

It is nob shown in the present case tbat 
the documents which were executed in the 
plaintiff's favour on the 22nd of March 
1911 contained any express contract between 
the borrower and the lender by which the 
latter was to be subrogated to the benefits 
of the earlier securities which were to be 
paid off. The question, therefore, which the 
Court below had to determine was whe- 
ther in the circumstances of the transaction 
which took place on the date above men- 
tioned between Ali Ahsan and Gulzari Lal, 
there was anything from which an agree- 
ment entitling Gulzari Lal to the benefit of 
the earlier securities might be implied. 
The Subordinate. Judge points out the very 
facts which to his way of thinking tend 
to the conclusion that thera was no such 
agreement between the parties. One fact 
it may be mentioned is of special importance 
and that is that certain items of property 
which were hypothesated in the earlier 
deeds were not included in the mortgage 
executed in favour of Gulzari Lal. Thus 
in the deed of July 1907 we find that in 
addition to the property situate in village 
Kura Mai other items of property situate 
in the villages of Ratanpur, Umarpur and 
Kasimpur had been mortgaged. These pro- 
perties were not included in the bonds 
executed in Galzari Lal’s favour, Further 
it is evident from the result of the litiga- 
tion between Azz Fatima and Golzari 
Lal that as against the former these docu- 
ments, upon which the plaintiff is now 
suing, were declared to be totally void and 
this point being settled, it seems to us 
impossible for the plaintiffin the present 
suit to argue that by reason of having 
discharged these prior bonds he is entitled 
to any priority against the lady. He oan 
only justify or «e:k to justify the discharge of 
these prior encumbrances on the ground that 
а mortgage was executed їп his favour on 
the 22nd of March 1911; batif that mortgage 
has been declared to be void and of no effect 
against Azz Fatima, it is obvious that 
Galzari Lal cannot, as against the lady, -claim 
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any benefit in the way of priority. We think, 
therefore, that the Court below was right. 

As regards the other defendants 
against whom it is argued here that priority 
should have been allowed, namely, defend- 
ants Nos. З to 9 and defendants Nos. 13, 
14, 15,16 and 19, we are satisfied that the 
decision of the Court below is also correct. 
There can be no doubt that the transaction 
which took place between Ali Absan and 
the plaintiff Gulzari Lal on the 22nd of 
March 1911 was in substance a fraudulent 
transaction and entered irto for the purpose 
of defeating the rights of Aziz Fatima. 
The existence of the previous agreement 
between Ali Ahsan and Aziz Fatima was 
well known to Gulzari Lal at the time and 
the fact that payments, in discharge of the 
prior mortgages, were made one on the very 
day of the mortgage, namely, the 22nd of 
March 1911, and the other on the following 
day, goes to show that Gulzari Lal was not 
acting bona fide but was: attempting under 
colour of the mortgages made in his favour 
to secure an advantage over Aziz Fatima 
and others, to which be knew perfectly well 
he was not entitled, It has been argued 
before us that the question of bona fives 
does not arise and that it has Беер held 
in at least one ruling of the Madras High 
Court, that a payment which has not been 
made bona fide may entitle the person to 
the benefit of subrogation. That case is 
Syamalarayudu v. Subbaroyudu (2). 

It has not been argued before us that 
the statement of the Jaw ontained ір 
the case of Umrat Lal v. Rukmin Kuar (1) 
is in any way erroneous. 16 is obyious 
that there was no express agreement be- 
tween the lender and the borrower that 
the former was to have the benefit of 
subrogation, and we are unable to find in 
the plaintiff's favovr that there were any 
circumstances which would entitle us to 
assume tbat such an agreement was entered 
into between the parties. Gulzari Lal cannot 
claim that merely by his having paid off 
the sums which were due on these two 
earlier deeds, he is entitled to claim priority 
over the transferees of subsequent date. We 
have already mentioned that in the suit 
which was brought for specific performance 
it was found that the whole transaction 


(2) 21 М, 148; 7 Ind. Dec. (x. в.) 457. 
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between Gulzari Lal and Ali Ahsan was 
collusive and fraudulent, and we think 
the proper view to take is that even if it 
could be assumed that there was any agree- 
ment made between the parties, which is 
not entered in the deeds, Galzari Lal cannot 
be allowed to derive ару benefit ont cf his 
own fraud. 

The decision of the Court below appears 
to us to be perfeotly correct and we see no 
reason to interfere with it. 

No other ground of appeal has been argued 
before us and the result is that the appeal 
fails and is dismissed with costs, 

Appeal dismissed 


——— 


CALCUTTA HIGH COURT. 
Letters PATENT APPRAaL No. З or 1918, 
February 18, 1919. 

Present: — Justice Sir Ernest Fletcher, 
Kr., Mr. Justice Beachoroft and 
Mr. Justice Greaves. ' 

Sheikh DASTAR ALI AND ANOTHER 
— PRINCIPAL DEFENDANTS —ÁPPELLANTS 
versus 
RAM KUMAR GOPE AND ANOTHER 
— PLAINTIF Fo — RESPONDENTS. 

Occupancy holding, non-transferable—Sale of part 
of holding by raiyat—Surrenter of sold portion to land- 
lord—Landlord, right of, to eject purchaser. 

A ratyat having sold a part of his ron-transfer- 
able occupancy holding, cannot surrender that part 
to the landlord so as to confer title upon him to 
eject the purchaser. [р. 379, col. 2.] 

Appeal against the judgment of Mr. Justice 
Teunon and Mr. Justice Richardsonin Special 
Appeal No. 1250 of 1916, dated the 5th 
June 1918, " 

FACTS appear from the judgment. 

Babu Birendra Kumar Dey, for the 
Appellants —Defendants Nos. 1 and 2 are 
the appellants. The appeal arises out of 
a suit by the plaintiff landlord for khas 
possession after ejecting thedefendants Nos, 1 
and 2 therefrom. The land in suit is a 
portion of з non-transferable ocoupansy 
holding which was sold to the father of 
defendants Nos. 1 and 2 by defendant 
No. 3, the occupansy raiyat. This portion 
was afterwards surrendered to the plaintiff 
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by defendant No. 3. On the strength of 
that surrender the plaintiff lias brought 
this suit, The first Court dismissed the 
suit but the lower Appellate Court decreed 
the appeal, On appeal to this Court 
there has been a difference of 
between Mr. Justice Teunon and Mr. 
Justise Richardson who has agreed. with 


the lower Appellate Court. Hence this 
appeal. 
The whole question amounts to this: 


Whether a raiyat having sold a part of 
his non-transferable occupancy holding can 
surrender the self-same part to the land- 
lord and whether thereby the landlord 
is entitled to eject the transferee and take 
khas possession thereof. Teunon, J., held 
that the landlord cannot do so. His view is 
supported by the decision of Woodrooffe 
and Mookerjee, JJ., reported as Anaxda 
Mohan Roy Ohowdhury v. Gurudayal Saha 
(1). That case is exactly on all fours 
with the present one. “Surrender” means 
something which the tenant has got to 
surrender. When a tenant sells a por- 
tion of his holding, he has got no right 
or interest left in the same. Therefore, 
he has nothing {о surrender, so far as 
the part sold is concerned, to the land- 
lord. The sale is valid as against the vendor, 
As to whether the landlord can accept 
surrender of a part sold and evict the 
transferee, Dayamoyi v. Amanda Mohan 
Roy Ohowdhuri (2) lays down that there 
must be a surrender of the entire holding; 
the case of Sheikh Tamiz Munshi v. Biswes- 
wart Debya Chowdhurani (3) proceeds upon 
the basis that the entire holding was sur- 
rendered. No oase has gone so far as to 
say that the landlord can accept surrender 
of a partsoas to entitle him to evict the 
transferee of that part. Refers to section 
86, clause (7) of the Bengal Tenancy Act. 


Babu <Annoda Oharan Karkoon, for the 
Respondents.—The facts have not been fully 
investigated. Even on the question of law 
there are decisions in my favour. 

[FLercaee, J.— There is no case on all 
fours with Dayamoyi's case (2). It represents 
the midàle line. | 


(1) 49 Ind. Cas, 979; 22 C. W. N. 965. 

(2) 27 Ind. Cas. 61; 42 С. 172; 18 C. W. N. 971; 20 
C, L. J. 52 (Е. В.). 

(3) 46 Ind. Сав, 862; 22 C, W. М. 967. 
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But Dayamoy?s case (2) overruled the 
previous cases. The question of surrender 
was not referred toin that case. Refers to 
Sheikh Tamiz Munshi v. Bisweswart Debya 
Chowdhurané (8). 

JUDGMENT. 

Fietcuer, J.— This appeal comes before 
us under the provisions of clause 15 of the 
Letters Patent owing to a difference of 
opinion between Mr. Justise Teunon and 
Mr. Justice Richardson. The facts relating 
to the caseara simple. The plaintiff sued 
to eject the defendants Nos. 1 and 2 from a 
portion of а certain holding. The case was 
this and the facts are thus found. The 
father of the defendants Nos. 1 and 2 
acquired by purchase a portion of a non- 
transferable occupancy holding from the 
defendant No. 3, thé occupancy raiyat Sub. 
sequent to the transfer to the father of the de- 
fendants Nos. 1 and 2, defendant No. 3, the 
occupancy raiyat, in breach of the duty that 
he owed to bis purchaser and in derogation of 
his own grant, purported to surrender to the 
landlord, the plaintiff, the portion of the поп. 
transferable occupancy holding that he had 
already sold to the father of the defendants 
Noe. 1 and 2. After such surrender the 
plaintiff instituted the present suit, The 
first Court refused khas possession. The 
lower Appellate Court reversed that deci- 
sion and decreed ejestment. On appeal to 
this Court, Mr. Justice Teunon was of opinion 
that the landlord, the plaintiff, was not 
entitled to maintain the present suit while 
Mr. Justice Richardson was of opinion that 
“having regard to the decisions of this Court 
the landlord was entitled to maintain the 
suit and eject the defendants Nos. 1 and 
2. The case is not open to argument, in 
my view, having regard to the desision 
of this Court in the case of Ananda Mohan 
Roy Chowdhury 'v. Gurudayal Saha (1). 
That was a Letters Patent Appeal, desided 
by Mr. Justice Woodroffe and Mr, Justice 
Mookerjee, from a decision of Mr. Justice 
D. Chatterjee sitting singly and the 
view that was adopted in that case was 
-that the raiyat, the vendor, having trange 
ferred a portion of the holding, had notbing 
left in him in that portion to surrender 
to the landlord. The other case that was 
relied upon chiefly by Mr. Justice Richardson 
was a Letters Patent Appeal heard and 
decided by Woodroffe, Chitty, and Shamey] 
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Huda, JJ., being the case of Skeikh Tamiz 
Munshi v. Bisweswart Debya Ohowdhurant 
(3). But that case was essentially a 
different опе from the case now before us, 
because in that case the Court came to the 
conclusion that what had happsned was that 
there had, in fact, been a surrender of the 
whole of the holding to the landlord and 
that the landlord was not bound by the 
partial transfer that had been made by the 
tenants prior to the surrender. That is 
a totally different ease from the ease that 
is now before us. That case we need not 
consider, besause it is quite clear that the 
case before us is absolutely concluded by 
the decision in Ananda Mohan Roy Chow- 
dhury v. Gurudayal Saha (1), already re- 
ferred to. In the result, I would adopt 
the opinion expressed by Mr. Justice Teunon, 
decree the present appeal and restore the 
decree of the first Court with costs in this 
Court and in the lower Appellate Court. 
Beacacrorr, J.—I agree. 
Gapaves, J.—I agree. 
Appeal allowed, 


“MADRAS HIGH COURT. 
Ѕесохр Сту АРРЕАҺ No 1116 or 1918. 
February 10, 1919. 


Present; —Mr. Justice Oldfield and Mr. 
Justice Seshagiri Aiyar. " 
RANGASAMI CHETT(—Phaintirr 
—APPELLANE 
versus 
THANGAVELU CHETTI—Derenpant 
— RESPONDENT. 


Limitation Act (ІХ of 1908), зз. 6, &, 15—Assignee 
of minor, right of, to ewtended per ой of limitation 
under s. 6—'Injunction or order’ in s. 15, whether 
includes attachment. 

‘An attachment is not covered by the expression 
an injunction or order’ in section 15 of the 
Limitation Act. [p. 882, col. 1.] 

Shunmugam v. Moidin, 8 M. 229; 3 Ind. Dec. (N. s.) 
159, dissented from. 

The assignee of & minor cannot avail himself of 
the privilege of the extension of limitation given 
by section 6 of the Limitation Act. The exemp- 
tion granted tothe minor by’ the section is in the 
nature of a personal privilege which does not enure 
io а me e transferee [p. 881, col. ; р. 884, col 2.] 

Per Oldfield, J,—Section 8 of the Limitation Act 
js, ancillary. јо and restrictive of the concession 


INDIAN CASES, 


[1919 


granted in sections 6 and 7 snd does not confer ` 
any substantial privilege, [p. 881, col. 2.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Caddalore, in Appeal Suit No. 153 of 1916, 
preferred against the decree of the Court of 
the District Munsif, Tirukoilur, in Original 
Suit No. 148 of 1915, 


FACTS appear from the judgment. , 

Mr. S. Subraminy1 Atyar, for the Appel- 
lant.— Whatever rights the transferor had 
must enure for the benefitof the assignee, 
It was competent for the minor, to sue 
within 8 years after the termination of his 
disability. 

The disability referred t» in section $, 
Limitation Act, indirectly relates also , to 
the transferee. That section extends time 
in favour of the transferes from a minor. 

The definition of plaintiff in section 2, 
as including a person from or through 
whom the right to sueis derived, applies 
also to a person under disability and includes 
a person who derives rights from such per- 
son, On general principles the extension 
of the privileges given by section 6 to 
cover cases of assignments by persons under 
disability is fully warranted. 

Sestion 15 of the Limitation Act also saves 
limitation. In this cage the plaintiff attached 
a book debt due by the defendant to the 
judgment-debtors, The period during which 
the attachment was pending should ba 
excluded. 

The respondent was not represented, 


JUDGMENT, 

OLDFIELD, J.—I have had the advantage 
of reading the jutzuant, which my learned 
brother is about to deliver, and, as I 
agree with his conclusion, І deal only 
with tha one important question we hava to 
decide, whether the appellant is entitled to the 
extension of tims he claims, as transferee 
from & minor. It does not appear material 
that his transfer was not voluntary, bnt was 
effected by attachment foll»wed by a sale 
of the debt and an order vesting it in 
him as purchaser; and I assuma that time 
did not begin to run, before the minor’s 
a^quisition of the cuss of action. Apgellant’s 
contention is thb he i: entitled to the fall 
extension of time, which the minor would 
have had, if the cause of astion had re nvirel 
his property or, in the alternative, to türeg 
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years from the date, when his own ownership 
began. 

This alternative contention can be dealt 
with shortly. It cannot be justified by any 
provision of the Limitation Aot; for section 
6 (3) is, ав will be shown, the only one 
extending time for a person other than 
the one disabled and it is inapplicable to 
appellant, a transferee during the latter’s 


lifetime. In fact, the argument in this 
form must rest solely on the tentative 
reasoning of Wilson, J., in Rudra Kant 


Surma Sircar v. Nobo Kishore Surma Biswas 
(1) that an alienation of the cause of action 
terminates the existing disability and on 
general principles carries with: it the right 
to sue thereon, which the alienor on such 
termination would acquire. But with all 
due deference, although on general princi- 
ples the  transferor's right to sue may 


pass with the cause of action, that goes. 


no way towards answering the question 
whether 16 does so, when the operation 
of those principles has been interrupted 
by the special Jaw, with which we are 
dealing, and special considerations have 
been introduced; and it is still necessary 
to meet the argument of the majority of 
the Court that the disabled person's right to 
an extension is personal and does not neces- 
sarily remain alive after an alienation by 
him, 

Turning to appellant's argument in its 
wider form, I need not repeat my learned 
brother’s references to the cases. For, 
although the actual courrent of authority, 
whatever its tendency here and in Bombay, 
is in respondent’s favour, ib is not strong 
enough to  conelude the question, To 
turn theu to the relevant provisions of 
the Limitation Ast, their wording does not 
authorize appellant’s contention and their 
intention, so far asit can be deduced, is against 
it. 

. Firstly as to the wording, seotion 6 (1) 
throughout refers to one person only, the 
person entitled to sue or apply for execu- 
tion, and does not admit of the violent 
eonstruetion proposed by appellant, that, 
one person being referred to as disabled, 
two, that person or in the alternative his 
transferee, are referred to later in the clause 
as eligible for indulgence; ani in my opinion 

(1) 9 0, 653; 12 C. L. Е. 269; 4 Ind. Dee. (N, s.) 
1091. И 
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the possibility of such construction is 
further negatived by the specification in 
clause (3) of one person, for whose benefit 
the right to indulgence inheres in a 
qualified form, the legal representative, to 
the exclusion of the transferees from the 
disabled person during his lifetime. Next, 
section 8 can, it is argued, be regarded as 
extending time in favour not only of the 
minor or idiot concerned, but also of the 
person indirectly disabled from suing, the 
transferee. But this interpretation of tbe 
reference to the person “affected by the 
disability" is inconsistent with thg 
meaning of disability in sections 6 and 7 
whioh are explicitly referred to and in 
which “disability” is used of the particular 
disabilities mentioned in the former, not 
of the disability to sue; and in any case 
section 8 1з statedly ancillary to and 
restrictive of the concession granted in 
those sections and does not confer any 
substantive privilege. It has been sug. 
gested that the definition of "plaintiff" in 
section 2, as including a person from or 
through whom the right to sueis derived, 
is relevant to the discussion, But it 
plainly is not so, since this part of the 
Act is throughout expressed, no doubt ad- 
visedly, with reference to the person entitled 
to sue. 

We are on even firmer ground, when the 
intention of these provisions is considered. 
I respestfully concur іп the opinion of 
the majority of the Court in Rudra Kant 
Surma Stircar v. Nobo Kishore Surma Biswas 
(1) that the privilege is personal and 
cannot be transferred with property ога 
right of action, I add only that, if the 
contrary were the case, section 6 (3) 
would be superfluous and section 7 an 
exception to the principle, for which no 
reason has been shown, since, if the 
privilege of one of the persons jointly inter. 
ested attaches to the cause of action, it must 
attach to it as a whole and the ability of one 
of such persons to give a discharge will be 
immaterial, 

In fast, however, the appellant’s sontention 
has been supported here, as it commended 
itself to Wilson, J., and might perhaps have 
commended itself in Subramanya Pandya 
Choxka Talavar v. Siva Subramanya Pillai (2) 
a 17 M. 816; 4M, 1, J, 152; 6-Ind, Dec. (х. а) 
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‘ofa decision had been necessary, on 
grounds of convenience or in order to avoid 
anomaly. It is a suffisient answer that 
inconvenience and anomaly are almost inevit- 
able, where tbe general law is overridden 
by personal privilege and natural expectations 
founded on the former are disappointed. 
It may be added that, where, as in England, 
the law is as appellant contends that it 
should be construed here, anomaly and 
inconvenience are nonetheless to be appre- 
hended, Darby and Bosanquet, Statutes 
of Limitation, 2nd Edition, page 399. 

The appeal fails and is dismissed. 

SgsuaGtBI AlYaR, J.—Plaintifi’s assignor 
obtained a decree against two persons. It 
was assigned to the plaintiff. In execution 
of the decree, he attached a book debt 
due to his judgment debtors from the present 
defendant. That debt became due in August 
1911, The attachment was made in Novem- 
ber 1913. Plaintiff himself became the 
purchaser of the debt and a certificate was 
issued to him on the 22nd February 1915. 
The present suit was brought on the 15th of 
Marah 1915. The question is whether the 
ruit is in time. 

The first contention raised by the learned 
Vakil for the appellant before us was that 
section lof the Limitation Act saved the 
bar because the attachment was pending 
between November 1913 and February 1915, 
This contention must be overraled. There 
is the direot decision of the Allahabad High 
Courtin Shib Singh v. Sita Ram (3) to the 
effect that an attachment is not covered by 
the expression "an injunction or order" in 
section 15 of the Limitation Act. The 
Judicial Committee in Bett Maharani v. 
Collector of Etawah (4) held that in the case 
of an attachment before judgment section 
15 will not save the bar. In that desision 
they expressly approve the principle enunciat- 
ed in Skib Singh v. Sita Ram (8). In 
Shunmugam v. Moidm (5) it seems to have been 
suggested that the probibitory order issued 
during the attachment would come within 
the meaning of section 15. That dictum 
cannot be regarded as good law in the face of 


(8) 18 A. 76; A. W. N, (1890) 194; 7 Ind. Dec. 


(x. 8.) 47. 

(4) 17 A, 198 (P. 0.); 22 1. A. 81; 6 Sar. P. О. J. 551; 
8 Ind. Dec. (N.s.) 492. 

(8) 8 M. 229; Sind, Deo. (к. a.) 159. 
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Beti Maharani v. Collector of Etawah (4). 
Therefore the first contention fails, 


As regards the applicability of section 14, 
it is enough to say that the attachment 
proceedings are not based on the same cause 
of action as the suit to reaover money, on 
the book debt. Another contention was that 
there was an acknowledgment which saved 
the limitation. Exhibit B, which is relied on 
as containing the acknowledgmant, does not 
acknowledge a subsisting liability. The 
deponent distinctly says, "Í have discharged 
the debt.” This is not covered by explana- 
tion I to section 19. Following Bollapragada 
Ramamurthy v. CThammanna Gopryya (6), I 
hold that there is no ackaowledgment of any 
gubsisting liability. 


The more difficult question relates to the 
applicability of section 6 of the Limitation 
Act. It would have been better if the Sub. 
ordinate Judge had given a decision on the 
facts, as to whether the original creditor of 
the defendant was a major at the time of the 
suit. That would have saved the discussion 
of the question of limitation whish was 


. very elaborately argued by the learned Vakil 


for the appellant. But as he has not done 
so, it is necessary to deal with the abstract 
The point is whether the 
assignee of a minor can avail himself of the 
privilege of the extension of limitation given 
by section 6 of the Limitation Act. In Rudra 
Kant Surma Sircar v. Nobo Kishore Surma 
Biswas (1) the matter was considered very 
fully by a Bench of five Judges, Garth, C. J., 
said:— It seems to me that the provisions 
in the Limitation Acts, which relieve minors 
and others under _ disability......:..are 
purely personal exemptions.”  Mitter, J., 
McDonell, J., and Prinsep, J., were all of 
the same opinion, Inthe referring judgment 
no doubt, Wilson and Field, JJ., seemed 
inclined to take the opposite view. This 
Full Bench decision has been followed in 
Calcutta ina number of cases. In Bombay 
in the earlier cases ending with Mahadev 
v. Babi (7), the same view was-taken. But 
in Arjun Ramji v. Ramabaé (8), the learned 
Chief Justice and Justice Heaton were appa- 


(6) 35 Ind. Cas, 575: 81 M. L. J. 231; 40 М, 701 
4 L. W. 48; 20 М L. T. 129, 

(7) 26 B. 780; 4 Bom. L. В. 513. 

(8) 87Ind. Cas. 221; 40 В, 564; 18 Bom, L. R. 
579. ' 
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rently inolined to reconsider the question. 
In the case before them it was the personal 
repressntative, not an assignee, that brought 
the suit. There is no direct decision in 
Madras. In Subramanya Pandya Chok:a 
Talavar v. Siva Subramanya Pillai (2) 
doubt seems to have been thrown upon 
Rudra Kant Surma  Sércar v. Nobo Kishore 
Surma Biswas (1). But there is co decision 
of the question. In Ramanuja Ayyangar 
у. Sadagopa Ayyangar (9) it was held that 
where for a deb: due toa minora bond was 
exeoutad benamz to the mother, the mother 
cannot avail herself of the extended period of 
limitation on tke ground that the real 
owner was an iniant. In this state of 
authorities it is desirable to consider 
closely the bistory and the language rf ses- 
tion 6. Ing and 4 Will IV C. 27, tha 
disability section is section 16. This was 
amended by 37 and 38 Vict. C. 57, section 
3, and the amended tection 16 provides:— 
“Tf such person shall have been under 
any cf the disabilities hereinafter mention. 
ed, (that is t» say) infancy, coverture, 
idiotey, lunacy or unsoundness of mind, 
then such person or ihe person claiming 
through him, eic." It must also be remem- 
bered that in both 3 and 4 Will. IV, 
there was a definition of the term ‘person 
through whom another claimed, and it clearly 
included the assignee. With those Statutes 
before them the Indian Legislature ad- 
visedly omitted the words “ог persons 
claiming through or under them.” It 
may be mentioned that even under the 
English section it is considered doubtful 
whether the assignee can get the benefit 
of the extended period. See page 399 of 
Darby and Bosanquet. But apart from 
that if we come to the Indian Act we 
. find in seetion 6, clause (1), it is only 
the minor, the insane or the idiot who 
are mentioned as entitled to the benefit. 
Clause (2) speaks of successive disabilities 
to such persons. Clause (3) says that, where 
the disability continues up tothe death of 
such a person, his legal representative 
may institute the suit. The special 
provision in favour of legal representatives, 
and the provision that such a representa- 
tive can institute the suit after the 
death of the parson who was under 
disability, make it clear that an assignee 


(9) 28 М, 205; 15 М, I. J. 269, 
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waa not within the contemplation of the 
Legislature and that  suiis by such 


assignees during the lifetime of the disabled 
person should not have the benefit of the 
extended period. Clause (4) makes a similar 
provision in favour of the legal repre- 
sentative when there have been successive 
disabilities. 1t seems to me that on the 
prineiple expressio unius personas vel ret, est 
exclusio alterius, section 6 should be regard- 
ed as not applicable to assignees from a 
minor. These considerations show that 
the Legislature regarded that exemptions 
granted to minors were in the nature of 
personal privileges, which should not 
evure for the benefit of a bare trans- 
feree. In my opinion, therefore, the appeal 
fails and must be dismissed. I agree with 
the crder of my learned brother. 
M. C. P. 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPRAL FROM ÁPPELLATE Decree No, 914 
or 1917, 

January 16, 1919, 
Present:—Mr, Justice Fletcher aud Mr. 
Justice Walmsley. 
AJIMUDDIN SIRCAR—PiAisTIFF— 
APPELLANT 
vereus 
RAFATULLA MANDAL ano OTHERS— 


Derendants— RESPONDENTS. 

Contract Act (IX of 1872), s. 74—Mortgage—Interest 
in arrears to be capitalised— Penalty. 

A provision іп a mortgage bond thatthe mort. 
gage money should carry interest at the rate of 
24 percent. per annum and that after the due 
date of payment the interest in arrears should be 
capitalised, is not necessarily penal. [p. 384, col. 2.] 


Appeal against the decree of the District 
Judge, Rangpore, dated the 10th February 
1917, confirming that of the Subordinate 
Judge, Rangpore, dated the 22nd December 
1917. 

FACTS.—The plaintiff brought this suit 
for recovery of money due on & morigage 
bond. The principal amount borrowed by 
the defendants was Rs. 300 and the claim 
was laid at Rs. 2,391 40, Rs. 285 as un. 
paid principal and the balanee excesding 
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Rs. 2,000 as interest. The interest claimed 
was at the rate of 24 rer cent. with yearly 
rests after due date of payment. The Court 
of first instance was of opinion that the 
interest claimed was excessive and exorbitant 
апд on the authority of Khagaram Das v. Ram 
Sankar Das (1) and Abdul Majid v. Ksherode 
Chandra Pal (2) allowed interest at the rate 
of 24 per gant. per annum throughout but 
disallowed compound interest. The learned 
District Judge in appeal confirmed the 
judgment of the primary Court, holding 
that the stipulation about compound interest 
at the rate of 24 per cent. was penal and 
therefore not enforceable. The plaintiff pre- 
ferred this second appeal to the High 
Court. 

Babu Atul Ohandra Gupta, for the Appel- 
lant.—Both the Courts below have erred in 
law in holding that the stipulation to pay 
compound interest was penal. The interest 
claimed was only 24 per cent. with yearly 
rests, see Privy Council ruling in Aziz 
Khan v. Duni Ohand (3). In that case in- 
terest was claimed at the rate of 25 per 
cent per annum with annual rests. 

Babu Nakuleswar Mukherjee for Babu Jiten- 
dra Nath Roy, for the Respondents.—Both 
the Courts below found that the seourity 
was sufficient and that the interest claimed 
was excessive. Regard being had to the 
facts of the case and section 71 of the 
Indian Contract Act, the stipulation to pay 
compound ‘interest would be penal. Con- 
sidering the valuation -of the property and 
that the principal amount borrowed was 
only Rs. 300, your Lordships shoald not 
allow any compound interest in the present 
case. 

Babu Atul Ohandra Gupta was not called 
upon to reply. 

JUDGMENT.—This appeal is preferred by 
the plaintiff against the decision of the 
learned District Judge of Rangpore, dated 
the 10th February 1917, confirming a decision 
of the Subordinate Judge of the same place. 
The plaintiff sued to resover money due 
on a mortgage security. The contract between 
the parties was that the mortgage money 
should carry interest at the rate of 24 per cent. 


per annum, and there is a provision for 
(1) 27 Ind. Cas. 815; 19 0. W. N. 775; 21 C, L, J. 
79; 42 C. 652. 
(2) 29 Ind. Cas. 843; 19 C. W. N. 809; 42 C. 690. 
(3) 48 Ind. Cas. 933; 23 C. ҮҮ. М. 180; 101 P. R. 
1918: 165 P, L. В. 1918 (P. C.). 
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capitalising theinterest in arrears after the 
due date of payment. It is contended that 
this provision ig penal and cannot Бе en- 
forced. There is no doubt that there are 
cases which taka that view as judicial 
opinion is divided in this matter; but the 
matter has been set at rest by the 
decision of the Judicial Committee in the 
case of Aziz Khan v. Duni Chand (3), 
In that case interest was olaimed at the 
rate of 25 per cent. per annum with annual 
rests and the plaintiff was also & money- 
lender, as it is in the present case. Follow- 
ing that decision we set aside the judgment 
and decree of the learned Judge of the 
lower Appellate Court and in lieu there- 
of we direct that a self-contained mortgage 
decrəe be drawn up in this Court, fixing 
three months’ time for redemption. The 
costs of the plaintiff in this litigation will 
be added to his claim. 
WaLMSLEY, J.—I agree. 
Decree set aside, 
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Present: —Mr. Justice Marten. 
CHIMABAI-—PLAINTIEFE 
versus 


DHULA KUPPA-—DEFENDÁNT. 

Execution of decree—Sale—Property subject to in- 
cumbrance—Sale not declared subject to incumbrance 
—Purchaser, position of—Sale, whether can be set 
aside—Court, duty of. 

À property was brought to sale in execution of 
a decree in a redemption suit to which the first 
mortgagee alone was made a party. The particulars’ 
of sale declared that all the right, title and interest 
of the mortgagor and the first mortgagee would 
be sold, but the conditions of sale, although they 
specified subsequent mortgages, did not state that 
the property would be sold subject to those mort- 
gages The purchaser bid for the property under 
the impression that it was being sold free from 
incumbrances: 

Held, that the conditions of sale were misleading 
and that the parties never haying been ad idem, the 
sale must be set aside [p 389, col. 1; p.898, col. 1.] 


In sales under the direction of the Court 
it is incumbent on the Court to be seru. 
pulous in the extreme and very careful to 


soc that no taint or touch of fraud or deceit 
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or misrepresentation is found in the conduct of its 
ministers, The Court must not fall below the 
standard of honesty which it exacts from those on 
whom it has to pass judgment, The slightest 
suspicion of trickery or unfairness must affect the 
honour of the Court and impair its usefulness, 
It should, therefore, refuse to enforce against а 
purchaser misled by its duly accredited agents an 


illusory or unconscientious bargain, [p. 890, col. 2; P. 
391, col, 1,] 

Mr. Kanga (with him Mr. 
Dafendant No. 3, 

Mr. Vakil, for Defendant No, 2. 

JUDGMENT.—This is an adjourned sum- 
mons under rule 451 of the Bombay High 
Court Rules to compel a purchaser at a 
Coart-sale of immoveable property to pay 
the balanoe of his purchase-money. The 
principal questions that arise are: (1) whether 
the particulars and conditions of sale are 
misleading and did in fact mislead the 
purchaser; and (2) whether the parties were 
ever ad idem inasmuch as the purchaser says 
he thought he was buying property free 
from all incumbranses, and the applicant 
says that all he or the Commissioner in- 
tended to sell were the interests of the 
first mortgagee and the mortgagor in the 
property subject to the rights of tha second 
and fourth mortgagees, 

The summons is taken out in Suit No. 360 
of 1911, which was originally a redemption 
suit brought on the 5th May 1911 by one 
Chimabai, a widow, to redeem the first mort. 
gagees defendants Nos. 1 and 2 and their 
transferse defendant No. 3. Subsequently 
defendants Nos 4 and 5 were added as 
parties in respeat of a subsequent mortgage of 
8th February 1912, bat it is common ground 
that their claims have been disposed of in 
pursuance of a consent deoree of 3rd 
December 1915 and accordingly they and 
their mortgage may, I think. be eliminated 
for the purpose of the present application, 

Therefore so far аз appears from the 
record of the suit and the parties to 16, the 
only persons now interested in the property 
are the plaintiff as mortgagor and defendant 
No. 3 as first mortgagee, he holding under 
a mortgage of 16th December 1909 and a 
transfer thereof to himself of 17th October 
1910. In fact there are two other mortgages 
the holders of which are not parties to the 
suit, vz, (1) a second mortgage of 13th 
April 1911 for Rs. 2,000 to Damodar Shri 
Krishna (since deseased) and his wife 
Rakhmabai, and (2) a fourth mortgage of 
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13th April 1916 for Rs. 3,000 to Rakhmabai 
(then a widow) and Govindnath Ramnath 
Mahimkar. It will ba observed that the 
above second mortgage was prior to the 
suit and that the above fourth mortgage was 
after it. As I have already pointed out, I 
eliminate the third mortgage of 8th February 
1912. 

The proseedings in the suit are volumi- 
nous and curious, but for present pur- 
poses I think it is sufficient to say that 
the Commissioner’s report of 14th April 
1917 found Rs, 22,750 and interest due to 
the third defendant, and that by & decree 
of Kajiji, J., dated 23rd July 1917, the 
Commissioner's report was confirmed and a 
decree passed for payment by the plaintiff 
to defendant No. 3 of the above amount and 
for the sale of the immoveable property 
in question, the proceeds to be applied 
in or towards satisfaction of the decree debt. 

1 lay stress upon the fact that what the 
Court ordered to be sold was the property 
itself, and that the Court never dirested the 
sale to be subject to any incumbrances or 
limited the sale to such interests, if any, 
as the plaintiff and defendant No, 3 had 
in the property. In fao: the Oourt 
would never have made the decree it did 
if it had been informed of the true fasts, 
for under Order XXXIV, rale 1, the suit 
was defective for non-joinder of the second 
mortgagee if not of the third mortgagee as well 
[see Khatraymal v. Daim (1)]. Mr. Rustamji, 
the solieitor for defeudant No. 3, says he 
did not know of these mortgages until after 
the decree of 23rd July 1917 when he 
made the usual searches preparatory to a 
sale. I do not accept this statement as 
regards the second mortgage, for on looking 
through the file of this suit I find that Mr, 
Rus'amji appeared for lefendant No 3 when 
the order of 27th November 1913 was mada 
adding defendant No. 4 as в party, and 
that an affidavit which was read in that 
order clearly refers to the second mortgage. I 
refer to paragraph 2 of the affidavit of defend- 
ant No. 4 affirmed on 20th November 1918, 
in which he refers to а sale by auction 
at which he bought “subject to the second 
mortgage dated 13th April 1911 in the 
said conditions mentioned.” The letter of 


(1) 82 I. A. 23 at р. 33; 7 Bom. L. В. 1:90, W. N. 


201 (Р, 0.): 2 A. L. J. 75 10. LJ, 584; 82 0,298; 8 
Sar. P, С, Т, 734, 
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the 18th November 1913, Exhibit B to 
that affidavit, also speaks of the sale being 
subject to the mortgage in the above suit 
and another mortgage also in the particulars 
and conditions referred to." Similarly, the 
order of 21st August 1914 gave liberty to 
the plaintiff if so advised “to make the 
third mortgagee party to the suit.” In faot 
defendant No, 5 was afterwards added. He 
was in fast the third mortgagee, but only 
so if the second mortgage of 13th April 1911 
was borne in mind, 

But assuming that Mr. Rustamji had 
forgotten about this sesond mortgage and 
that he did nct know of the fourth mortgage, 
I think that when bis searches disclosed 
their existence, his proper course was to 
have taken the further directions of the 
Judge. I regret that the Commissioner 
did not insist on this being done, for it 
was then obvious that the deeree of 28rd 
July 1917 had been obtained from the 
Court by a misstatement of the true facts, 
and that if the defect in the suit could be 
cured at all, some further order under rule 
467 or otherwise was necessary to deal with 
the new situation caused by the disclosure 
of the second and fourth mortgages. 

The course actually decided on was to 
proceed with the sale, and according to 
Mr. Rustamji (whose. firm of Jamshetji, 
Rustamji and Devidas had the conduct of 
the- sale), the sale was to be subject to 
the second and fourth mortgages. it is, 
however, common ground that the condi- 
tions contain no express statement to that 
effect. Further, Mr. Rustamji in paragraph í 
of his affidavit of 22nd August 1918 admits 
that he stated at the auction that the purchaser 
would not have to pay the moneys due under 
the second and fourth mortgages. Mr. 
Rustamji, however, says that by the parti- 
culars the ‘sale was limited to the right, 
title and interest of the plaintiff and defend- 
ant No, 3 in the property and that statement 
cures all defects. 

Now, if Mr. Rustamji із correct as to 
what was intended to be put up for sale, 
it is plain that it was a sale of a special 
nature, and that it was necessary to bring 
home clearly to the mind of the purchaser 
what exactly he was buying. The eventual 
purchaser at the auction was a Gujarati 
buffalo-keeper who cannot read and who can 
only write sufficiently to sign his name, Не 
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heard of the sale from a milkman of 
his and got a brother to procure a print 
of the particulars and conditions of .sale 
from the High Court. "These he took to 
his solicitor, Mr. H. N. Vakil of Messrs. 
Payne and Co., who advised him that 
there was nothing in them which should 
deter him from bidding for the property. 
Accordingly, the next day, viz., the 5th March 
1918, the purchaser and his solicitor attended 
the auction sale. The latter was authorised 
to bid up to Rs. 30,000 and the property 
was eventually knooked down to him for 
Rs. 29,000. 

Now both the purchaser and his solicitor 
swear that they thoughtthe purchase was 
free from any incumbrances. The solicitor 
says that if he had had the slightest doubt 
on the point, he wonld have told his client 
avd obtained his instructions whether he 
still wanted to bid upto Rs. 30,000. The 
purchaser says that if he had known he 
would have to satisfy the second ani fourth 
mortgages, ог that the second and fourth 
mortgagees would have the right to redeem 
the first mortgage, he would never have 
instrnoted his solicitor to bid as much as 
Rs. 30,000 for the property, if indeed 
under those circumstances he should have 
been minded to purchase the property at 
all. Both the purchaser and his solicitor 
have been cross-examined on these and 
other statements in their affidavits. Нау. 
ing thus had the advantage of seeing 
them in the witness-box, I am satisfied that 
what they say is correct and that if the 
sale is what Mr. Rustamji says it was, they 
have bought under a misapprehension 
of what was offered for sale. In saying this, I 
have not overlooked the fact that the 
purchaser’s solicitor read the conditions but 
did поз read the particulars, 

That brings me to the conditions of sale 
and to the argument of Mr. Captain for 
defendant No. 3 that no reasonable man 
would be misled by them. 

The purckaser’s solicitor is a solicitor of 
much experience. His practice is apparently 
to read conditions carefully but to pay 
little attention to the particulars. I don’t 
commend that practice, but let us see what 
effect the particulars and conditions would 
have on the mind of the hypothetical 
reasonable man if read through from begin- 
ning to end. Turning to the front раве [ _ 
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find the following prominent description: 
“ Suit No. 360 of 1911, Oimabat v. Dhulla 
Kuppa $ Co. Particulars and conditions 
of sale relating to the immoveable property 
situate on the Haines Road..,to be put np 
for sale by public auction before the 
Commissioner of the High Court on the 
premises in  pursuanoe of the direotions 
made in the above suit...dated the 23rd 
July 1917." This description is repeated 
on the inner pages 2 and 3, and it will be 
observed there is nothing there to show 
that anything except the absolute owner- 
ship was being sold. It will be observed, 
however, that the parties to the suit are 
set out on page 2, and that the particulars 
on page З open with the words, “ All the 
right, title and interest of the plaintiff 
and defendant No. 3.” But it will also 
bə observed that no explanation is given 
as to what has happened to defendants 
Nos. 1, 2, 4 and 5 and their interests. I 
think, therefore, a purchaser might fairly 
assume that the only interests which would 
rémain outstanding on completion would be 
those of the plaintiff and defendant No. 3, 
The conditions on page 4 are described ав 
being “ conditions of sale of the property 
described in the notification of sale in 
Suit No, 360 of 1911. " This notification is 
Exhibit 2 and is a notification of the intend. 
ed sale of “the immoveable property situate 
at Haines Road...and particularly described 
in the partioulars and conditions of sale here- 
unto annexed...”. The expression “the 
property " is used in conditions 1, 6, 8, 15 
and 16, There ig nothing in conditions 1, 
6 and 16 to show expressly that the 
expression is limited to the interests of 
plaintiff and defendant No. 8 іп the land. 
As regards conditions 8 and 15 the ex- 
pression sesms to me to refer to the land 
itself. It is at any rate clear in condition 
15 that it cannot refer to the interest of 
defendant No, 3, for the plaintiff could 
not mortgage that interest nor is the 
second mortgage on” that interest. 
Asoordingly, stopping there, I see nothing 
unreasonable in & purchaser assuming that 
the word “property” was used in the 
same sense throughout, and thas it meant 
the “immoveable Property situate on the 
Haines Road” deseribed- on the front page. 
Condition 6 gives the purchaser the right 
Чо an abstract of title and deals with re- 
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quisitions. Condition 8 entitles him to a 
proper conveyance wherein all propar parties 
shall join. Condition 13 begins with the 
extraordinary provision "the purchaser shall 
acsept such title as is made out from the 
document (sic) set out in Schedulo A hereto,” 
This cannot be taken literally, as the seven 
documents in Schedule A do not inolude 
the orders in the suit on which &lone the 
right to sell is based. On the other hand 
it will be observed that Schedule A does 
not include the second and fourth mort- 
gages. The inference would, therefore, I 
think, ba that by completion at latest, the 
second and fourth mortgages'would no longer 
affect the title. Noreasonable man would, 
I think, guess from this that ha was to pur- 
chase subject to the second and fourth mort- 
gages of which he was not to be given even 
an abstract. I will deal later on with the 
omission of the second and fourth mortgages 
from the abstract of title, and will now 
turn to condition 15, which I will read 
verbatim as it is particuiarly important: 

"15. There is a second mortgage on the 
property, dated 13th April 1911, from the 
plaintiff to Damodar Shri Krishnadas and 
bis wife Rakhmabai for Rs, 2,000, and a 
third dated 13th April 1916 from the plaint- 
iff ic favour of Rakhmabai widow of Damo- 
dar Shrikrishna and Govindnath Ramnath 
Mahimkar for Rs, 3,000." - 

Now that condition merely states that there 
“is” a second mortgage and a third mortgage 
(which in this judgment I have called the 
fourth mortgage). It does not state that the 
property is sold subject to those two mort. 
gages, nor that it will ba conveyed subject 
to these mortgages, nor that the purchaser 
will have to covenant to indemnify the 
mortgagor against them. This is no subtle 
distinction. In Torrance v. Bolton (2) the 
conditions of sale (see page 120) stated 
clearly that “the purchaser shall take a 
conveyance subject to the three said several 
mortgages, and shall pay interest to the mort- 
gagees...from the 25th Maroh next,” This, 
unlika condition 15, was a clear condition, and 
yet the sale was rescinded because the parti- 
oculars did not show that what was sold was an 
equity of redemption, and the conditions were 
only read out at the auction and not issued, 
and the purchaser alleged he was deaf and 

(2) (18738) Ch. App. 118 at p. 120; 42 L.J. Ok 
177; 27 L. T. 188; 21 W. By 184, х 
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failed to understand what was read out 
at the auction. The Court of Appeal there 
held that having regard to the particulars, 
the burden of proof was thrown up on the 
vendor to show that the purchaser had 
not been misled, and that the vendor had 
failed to discharge that onus. At page 123* 
James, L. J., said as follows: — 

“Т agree with the Vice-Chancellor that 
the description of the property in the 
particulars of sale was an improper, in- 
sufficient, and not very fair description. It 
was not right to describe as an absolute 
reversion, or аз an immediate reversion, 
expectant on the death of the tenant for 
life, that which was intended to be offer- 
ed for sale, which was in truth an equity 
of redemption in a reversionary interest, 
which was itself a reversionery interest 
in an equity of redemption. Such a de- 
seription, in my judgment, was calculated, 
if not intended to entrap—was calculated 
if not intended to mislead persons who 
would thereby be entrapped into the auc- 
tion room. A person reading such в desorip- 
tion as this, who would be disposed to 
invest in such a property, would naturally 
first of all go and inquire what the value 
of the property was, and would naturally 
then apply to an actuary, or some other 
person whom he thought competent to give 
him advice upon such a subject, what was 
the proper deduction to be made in res- 
pect of the outstanding life-interest. If 
he had at the same time been informed 
that what he was buying was an equity of 
redemption & prudent man would consult 
with his solicitor, or some other person 
capable of advising bim in such a matter, 
as to what were the exact rights and 
the exact liabilities which he was acquir- 
ing and taking upon himself as purchaser 
of an equity of redemption. 

“There being, then, this improper and 
misleading description in the particulars 
of sale, I am of opinion that the burden 
of proof is cast entirely on the defendant 
to show that the plaintiff was notin fact 
misled by what he had read, and of that 
burden the defendant has not, in my judg- 
ment, discharged himself, It was not suffi- 
cient to read, in the midst of a long paper 
of conditions, a condition, not even the first, 
following immediately the particulars of 
sale, but the fourth condition—which mere- 
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ly told him that the property was subject 
to several mortgages, and which contained 
& very long story as to what he was to do; 
as to whioh it might very well happen, 
as in this case it did happen, that it 
failed to convey to the purchaser's mind 
this information, which ought to have been 
conveyed to him, namely, that what he 
was buying was the right of instituting 
two or three suits in Chancery, an im- 
mediate liability to a sum of £ 500, which 


he might be called upon to pay at any 
moment, and an immediate liability to 
one or two other Chancery suits, which 


the mortgagees of the property might at any 
time have instituted for the purpose ‘of 


foreclosure. I am of opinion, from all 
the circumstances of the case, and from 
the conduct of the purchaser, that he 


never did know what be was buying, and 
that he never had his mind sufficiently 
clear of that misrepresentation which was 
infused into it by the particulars of sale, 
and in consequence of which he was led 
to bid as he did.” 

Turning to the Bombay Rules I think 
that rule 422 contemplates that if pro- 
perty is sold subject to an incumbrance 
it shall be so stated, and the nature and 
amount stated. In condition 15 nothing is 
said as to the rate of interest nor as 
to any arrears. This would be material 
information for a purchaser to know who 
bought subject to those mortgages. The 
absence of виз information would again 
tend to show that the mortgages would 
be discharged before completion. Further 
under section 55 (1) (g) of the Transfer 
of Property Act the vendor is bound ts 
discharge all ineumbrances except where 
the property is’ sold subject to incumb- 
rances, 

The above are the principal points on 
the particulars and conditions. In my 
judgment they entively fail to bring 
home to any reasonable person what Mr, 
Rustamji says was sold, viz., (1! a transfer of 
a first mortgage subject to redemption by 
the second and fourth mortgagees and (2) 
a conveyance of the equity of redemption 
vested in the mortgagor subjeet to the 
second and fourth mortgages. To apply 
Lord Justice James’ words in Torranes V. 
Bolton (2) at page 1244, the conditions failed 
to convey to & purchaser’s mind this 

a 
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information which ought to have been 
conveyed to him, wiz, that what he was 
` buying was the right of instituting one 
or more suits in equity, and an immediate 
liability to two sums of Rs. 2,000 and 
Rs, 3,000 and interest which he might 
be called upon to pay at any moment. 
. I think, therefore, that the conditions 
must be regarded as misleading and that 
in fact they did mislead the purchaser. 
This is quite apart from what was said 
at the austion by Mr, Rustamji, viz., that 
the purchaser would not have to pay the 
moneys due under the second and fourth 
mortgages. The pencil note which Mr. 
Vakil made at the time against condition 
15 was “vendors (sic) were told that that 
fact would not affect the sale.’ ‘Vendors’ 
is of course a slip for ‘purchasers’. That 
was the effect on his mind of what Mr. 
Rustamji said. Mr. Rustamji explains 
his statement to mean that the purchaser 
would only be liable to be redeemed, and 
would not be personally liable for the 
mortgage debts. In saying this he entire- 
ly overlooks the position of a purchaser of 
an equity of redemption, viz., that though not 
personally liable as between himself and the 
mortgagee [see In re Errington (8)] he has 
to covenant with the mortgagor to keep 
the mortgagor indemnified against the 
mortgage debt. This follows as a matter 
- of course in English conveyancing practice 
[ses Key and Hlphinstone’s Precedents in 
Conveyancing, 8th Edition, Volume, I, Form 
24, page 522 and notes and Mills v. United 
Counties Bank, Limited (4)]. So, too, 
under sestion 55 (5) (d) of the Transfer 
of Property act the purchaser is bound 
to “pay ...the principal moneys due on 
any incumbrances subject to which the pro- 
perty is sold, and the interest thereon 
afterwards accruing due.” 


The misleading conditions of sale were, 
therefore, made a good deal worse by this 
srroneous and misleading statement of Mr. 
Rustamji at the auction. Unfortunately 
the Commissioner was unable to be present 
at the austion sale, or else the misstate- 
ment would doubtless have bsen. corrected 
there.and then. 


(3) (1894) 1 Q. B. 11; 10 R. 91; 69 L. T. 766. 
(4) (1912) 1 Ch, 231 at pp. 236, 237; 81 D. J. Ch 
210; 105 L. T. 742; 28 T, I. R, 40. 
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Mr, Kanga, who appeared with Mr. Captain 
for the defendant No. 3, argued that the 
purchaser’s objection re the second and 
fourth mortgages was not taken in his re- 
quisitions on title of 13th Maroh 1918, 
aud was,therefore, barred by condition 6. 
But in the first place condition 6 only bound 
the purchaser to make his requisitions “on 
the title as deduced by such abstract.” 
The title as deduced by the abstract actual- 
ly furnished did not, however, disclose 
either of the sesond and fourth mortgages, 
I do not think, therefore, that the pur- 
chaser infringed condition 6. Further in 
the absence of express stipulation, the ex- 
pression “abstract” implies a perfeat abstract. 
Apart, therefore, from condition 13 the 
abstract was imperfect for non-disclosure 
of these two mortgages, and accordingly 
time would only run at any rate as ro- 
gards those mortgages from the date when 
they were abstracted. What effect condi- 
tion 13 had on condition 6, I think I need 
not decide. On the merits itis olear that 
requisition 5 asked by whom it waa pro- 
posed that the conveyance tothe purchaser 
should be executed. On the receipt of 
the reply “ the plaintiff and the third 
defendant,” the purchaser by his letter of 
18th March asked why the second and 
fourth mortgagees had not been made 
parties to the suit, and subsequently by 
his letter of 3rd April required Specifically 
that they must join in the conveyance and 
convey the premises free from their mort- 
gage claims. I think this objection really 
arises out of requisition 5 and that this 
is an additional reason for holding that it 
is not barred by condition б. Accordingly 
in this respest { agree with the Commis- 
Sioner's opinion of 26th April 1918, 

This opinion was obtained under rule 446, 
which provides that any disputed question 
arising out of objections or requisitions 
by & purchaser may be brought before 
the Commissioner who shall certify his 
opinion and shall also certify by whom 
the costs.ought to be borne The Commis- 
sioner in fact certified that in his Opinion 
the sale was not a nullity and that the 
third défendant and the plaintiff were not 
bound to get the second and fourth mort- 
gagees to join in the conveyance to the pur- 
chaser. I am not sure what is the proper 
gourse for a purchaser to take whe desires 
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to "get such an opinion of the Commissioner 
reversed by the Judge. In the Chancery 
Division there is no procedure exactly cor- 
responding to rules 446 and 447, but the 
opinion of the conveyaneing Counsel to the 
Court can be challenged before the Judge 
‘under В. S. 2. О. LI, role 8. In 
the present cage the purchaser’s solicitors in 
their letters of lst May and 27th June 
took the view that as they adhered to 
‘their objections on the title, the next step 
“was for defendant No. З to take out asum- 
‘mons under rule 447 as.to whether a good 
title had been shown. Eventually on the 
‘22nd July defendant No. З took out the pre- 
sent summons under rule 451 for payment. 

Under the above circumstances Ї do not 
think that the purchaser is barred from 
disputing the accuracy of the Commis- 
sioner’s opinion. If an order for payment 
is made under rule 451, it involves a pro- 
per conveyance being given to the purchaser 
under rule 457, Substantially there- 
fore this summary procedure under role 
451 amounts to trying a specific perform- 
ance action on а summons. I need not 
decide whether the Court has a discretion 
to require the matter to be determined in 
а separate suit in the ordinary way пог 
whether Prosunno Kumar Sanyal у. Кай 
Das Sanyal (5) would apply here, for Counsel 
for both the purchaser and defendant No. З 
asked me not to require a reparate suit 
&nd consented to treat the summons as if 
jt was a suit for specific performance, The 
plaintiff who appeared in person agreed to 
nothing except that the sale should be set 
asids. Under these circumstances I thought 
а separate suit was unnecessary, and that 
the principles of specific performance should 
be applied to rule 451 despite the plaint- 
Рв attitude as to the procedure. Under 
these circumstances I think I am exercis- 
ing & wider jurisdiction than it was compe- 
tent for the Commissioner to exercise, for 
in effect I have to deside whether it is 
equitable to grant specifics performance. 
Incidentally, therefore, I think it is open to 
me to review the desision the Commissioner 
ariived at. 

I do not think it necessary to deal in 
‘any detail with that desision, for the 
-yiewa which 1 have already exoressed show 
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that I disagree with its conclusions and 
reasoning. The Commissioner was of opinion 
(a) that the purchaser could not object to 
the sale for he purchased the property 
knowing full well what was offered . for sale 
and (b) that condition 15 was notice to 
the purchaser that the sale did not affeot 
the rights of the second and fourth mort- 
gagees. He appears, however, to have entirely 
overlooked what Lord Macnaghten described 
as a principle of supreme importance, and 
which, briefly stated, is the principle of 
scrupulous fairness to High Court pur- 
chasers. I refer to Mahomed Kala Mea v. 
Harperink (6), where. both Courts in Burma 
had overruled a purchaser’s objections that 
te had been misled by the officers of the 
Court into bidding Rs. 40,000 for a valueless 
equity of redemption; whereas he thought 
he was buying free from all incumbrances. 


‘There Lord Macnaghten in delivering the 


judgment of their Lordships of the Privy 
Council said (at page 35*):— 

“Their Lordships regret to say that in 
their opinion there has been a lament- 
able miscarriage of justice in this case.” 

And at page 371:— 

“Qo the matter woud have stood if the 
question had arisen between outsiders and 
the Court had had no concern in the matter 
beyond the duty of exercising its judicial 
functions. But over and above all this there 
ig involved in this case a principle of 
supreme importance which the learned Judges 
of the Chief Court entirely disregarded. 

“Tt has been laid down again and again 
that in sales under the- direction of the 
Court it is incambent on the Court to be 
scrupulous in the extreme and very careful to 
see that no taint or touch of fraud or deceit 
or misrepresentation is found in the conduct 
of its ministers, The Court, it is . said, 
must at апу rate not fall below the standard 
of honesty which it exacts from those 
on whom it has to pass judgment. The 
slightest suspicion of trickery or ubfairness 
must affect the honour of the Court and 
impair its usefulness. It would be  dis- 
astrous, it would be absolutely shocking, if 
the Court were to enforce against 8 pur. 

(6) 1 Ind. Cas. 122; 86 I. A. 32 at p. 85; 11 Bom. 
L. R. 227; 9 О. І. Ј. 165: 6 А. L.J. 34 (P.O): 18 
©, W. М. 249; 6 M. L. Т. 126; 36 С. 328; 19 M. L.J, 
116; 5 1. В. R. 25. 


———————ÓÓÉR EM ERE! 
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chaser misled by its duly accredited agents 
a bargain so illusory and so unconsaientious 
as this.” 

I must not be understood to impute any 
intentional unfairness here. I do not do 
80; but negleot of elementary principles in 
settling conditions of sale may easily mislead 
a purchaser. It must be remembered that 
the vendor knowa his title and the pur- 
chaser does not, and that accordingly con- 
ditions guarding against a known defect must 
clearly show to a purchaser what that 
defect is. And condition 15 does not stand 
alone. I hava already commented on the 
first sentence in condition 13. Apart from 
its inaccuracy, it is to my mind a typical 
example of a condition which should never 
have been inserted in any  Court.sale. If 
that sort of condition was to be prevalent, 
по purchaser would be safe in even bidding 
without first employing a solicitor to ab- 
stract, inspect and advise on the documents 
specified in the schedule. 

So, too, I think it was quite wrong not 
to abstract the second and fourth mortgages. 
The excuse given by Mr. Rustamji is that 
these documents were notin his possession 
and that he acted under the Commissioner's 
directions. He seems to have entirely over. 
looked the fact that an abstract is an 
abstract of title and not merely of dosu- 
ments inthe vendor’s possession, and that 
the intentional omission of material docu. 
ments in an abstract is a serious offence. 
Mr. Rastamji, however, frankly admitted 
that he had little experience of mortgage 
actions, This was unfortunate both for the 
purchaser and the Commissioner аз they 
had largely to rely on his work; and I 
think under the circumstances it would 
have been legitimate for the Commissioner 
to require Counsel’s opinion to be taken. 

Mr. Kanga argued that the point as to 
the conditions being misleading was not 
taken before the Commissioner, and that 
consequently I should disregard the pur- 
ehaser's present complaint. Не also argued 
that this complaint was an afterthought 
by the purchaser in order to get out of 
a bargain which had become unprofitable 
by reason of some recent Municipal orders 
limiting the number of buffaloes that oan 
be kept in a certain space. The latter sug- 
gestion is, in my opinion, quite unfounded, 
The purchaser offered before me, as he had 
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offered previously, that he would complete 
the sale if the second and fourth mortgagees 
would join or resonvey. That offer was 
refused by the defendant No. 3 who insisted 
that the sale was subject to the sesond and 
fourth mortgages. 

As regards the former argument, the 
purchaser did take the main point before 
the Commissioner, viz, ав to tbe two mort- 
gages. His attitude was to get what he 
thought he had bought, vizą the property 
free from inoumbrances. It was not till 
that point was decided against him that 
the question as to being misled would really 
arise. Further it is just possible that his soli- 
sitors feli some hesitation in arguing before 
the Commissioner that conditions approved 
by the Commissioner were misleading. 

І do not think, therefore, there is any 
substance in this argument of Mr, Kanga, 
nor that there has been any such delay on the 
part of the purchaser as might disentitle him 
from taking the points he has. Тһе more 
the purchaser was misled by the sonditions, 
the more likely it would be that he would 
require time to realise that first the 
vendor and sscondly the Commissioner were 
of opinion that he had bought something 
quite different from what he thought he 
had bought, 

Mr. Kanga laid stress on the words “all 


the right, title and interest..." in the 
particulars. But the conditions must be 
read аз a wh le, and I have given my 
opinion of them as a whole. It is said 


that it has bsen the practise for the last 
fifty years or more to insert these words 
in the auction particulars in Court sales 
in mortgage suits. If that be so, I think 
it is high time to make a change and to 
drop those words in the partieulars, That 
they are depreociatory is obvious. It ig 
also an objection that they afforda refuge 
for the lazy or incompetent practitioner, 
for he can deliver a short or defective 
abstract withont taking the trouble to got 
his title into order, and вап answer 
requisitions by saying that the purchaser 
only bought whatever interest, if any, the 
vendor had. On the other hand 1 have 
not yet heard any reason for their inser- 
tion, and I cannot help thinking that the 
practice, if it really exists at all, arises 
from a confusion between desrees for 
sale іп а mortgage suit on the one hand 
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and executions of a money decree against 
a judgment-debtor on the other hand, in 
which latter case all that can be sold is 
of course the right, title and interest of 
the judgment-debtor. 

I asked Mr. Kanga what precise form 
he thought the conveyance would take 
and whether the mortgage debt of defend- 
ant No. 3 would be transferred. The reply 
was that the conveyance would only be 
of all the right, ete. Now the right of 
a mortgagee is to hold the property as 
security for the mortgage debt, and as at 
present advised, I am not satisfied what 
the position of the purchaser would be 
if the mortgagee only transferred his 
interest in the land and not in the debt. 
There is of course no question of the 
present beinga sale by a mortgagee under 
the power of sale. i 

Mostyn v. Mostyn (7) is an instance of 
a Court sale where tho purchaser was held 
entitled to an absolute conveyance not- 
withstanding conditions under whichit was 
argued the property was only sold subject 
to certain incumbrances. Accordingly there 
the first mortgagees were held not entitled 
to insert in the conveyance the qualifying 
words according to their estate and 
interest in the premises...and not further or 
otherwise.” Ihave not overlooked the resent 
decision of the Privy Council in Het 
Ram v. Shadi Ram (8), where it is said at 
page 138* that "on the making of the order 
absolute (for sale) the security as well ав 
the defendant’s right to redeem are both 
extinguished, and that for the right of 
the mortgagee under his security there ia 
substituted the right to a sale conferred 
by the decree.’ Assuming, without decid- 
ing the point, that that passage ie appli- 
cable to the decree of 23rd July 1917, I 
think it does not assist defendant No. 3 for 
his right would be to have the property 
itself sold and not the interest of himself 
and the mortgagor in it, 

I do not propose to discuss the interest- 
ing question raised in Gee v. Inddell (9) 
(т) (1893) З Ch, 376; 62 L. J. Ch. 959; 2 R. 587; 69 
L. T. 741; 42 W. В. 17. 

(8) 45 Ind. Cas. 798; 45 I, A. 180 at p. 133; 20 
Bom. L. В. 798; 5 P.L. W. 88 16 A. L. J. 607; 36 
M. L. J. 1; 24 M. L. T. 92; 28 C. L. J. 188; (1918) M. 
W. N. 518; 22 C. W. N. 1083; 40 A. 407. 

_ (9) (1918)2 Ch. 63; 82 L. J. Ch. 370; 10 T. T. 918. 
~- *Page of 45 I. A.—Ed. Ё 
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as to how far a decree for foreclosure is 
binding between the parties to a suit as 
contrasted with those who are not parties. 

I think, however, in the present case. 
tha& the insertion of the words "right, 
title and interest" coupled with the other 
conditions does raise the point whether 
the Commissioner had any jurisdiction to 
effect the sale contended for by defendant 
No. 3. Ап offoial executing the Court’s decree 
has no power to alter or amend that decree. 
That is for the Court alone todo. Неге 
the Court, thinking all parties were before 
jt, ordered the whole property to be sold. 
The Commissioner, however, according to 
defendant No. 3, has sold something quite 
different. As at present advised I am 
inclined to think he had no jurisdiction 
to do so, but I do not propose actually 
to decide the point as it has not been 
argued before me, ani I can arrive at my 
conclusion quite apart from it. 

Nor again do I propose to comment on 
the inaccurate recital in the Commissioner’s 
report of 14th April 1917 as to the 
enquiry he was directed to make by the 
consent decree of 3rd December 1915; nor 
on the inacourate finding that a certain 
sum was due to the 3rd defendant under 
the “transfer of mortgage of 17th Ostober 
1910.” А perusal of the decrees or orders 
of llth Ostober 1911, 21st August 1914 
and 3rd December 1915 will show what I 
mean and that the present is an unusual 
case. The mortgagor was not a party to 
the transfer, and there is a difference of 
some Rs. 10,459 between what the mortgagor 
has topay under the mortgageand transfer, 
and what can ba claimed under the transfer 
alone: and this difference of Rs. 10,459 the 
transferors, defendants Nos, 1 and 2, and not 
the mortgagor have had to pay to defendant 
No. 3. The report was, however, confirmed by 
the order of 23rd July 1917; so I doubt 
whether the purchaser could take any objeo- 
tion to it and in fact he has not. There 
appears to bea clericalslip in the decree as 
to the future interest being at one and 
a half per cent. "per annum” instead of 
“per month” as in the Commissioner’s report. 

This brings me now to my conclusions 
on the summons. I have only to add 
that as the purchaser’s offer to complete an 
unincumbered sale has beson refused, he 
asks for the sale to be set aside, I до 
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not understand him to ask the (Court to 
enforce a sale free from  ineumbranoes. 
In this, I think his Counsel Mr. Vakil is 
right, for if he asked for spesific perform- 
ance of the contract as he understood 
it, I should then have to consider 
whether defendant No. 8 or the Commissioner 
ever intended to make such a contrast, 
and if not, whether 16 would be  equit- 
able to grant specific performance against 
them. 

In my opinion this is not a sase which 
вап be desided merely on the true con- 
struction of the particulars and sonditions 
of sale coupled with Mr. Rustamji’s 
statement at the auction. In my judgment 
the true view is that the parties were 
never really ad idem, for the vendors 
honestly thought that they were selling 
one thing and the purchaser honestly 
thought he was buying another thing. 
Further, even if the question of construction 
be desided in the vendor's favour, I am 
satisfied that he cannot hold the purchaser to 
the contract having regard to the misleading 
conditions of sale and the statement at the 
auction. 

, My conclusion, therefore, is that having 
regard to all the circumstances of the 
case this sale cannot be upheld in a Court 
of Equity and must be set aside. But I 
think I need not put tke parties to the 


expense of & separate summons for the 
return of the deposit and costs. As to 
this I think I have power to act under 


rule 449, and I accordingly ‘direst that 
the purchaser be repaid his deposit and 
also his costs, charges and expenses ocoasion- 
ed by his bidding for and being declared 
the purchaser of the property and of and 
incidental to the proceedings before the 
Commissioner. He must also, I think, be 
paid his costs of this summons. All these 
costs will be paid to him by defendant No. З 
without prejudice as to how such costs 
and defendant No. 3’s own costs of the sale 
and this summons should ultimately be 
borre as between defendant No. 3 and 
the person entitled to the equity of redemp- 
iion. Plaintiff must bear her own costs if 
апу. 

The order will be prefaced by а state- 
ment that the Court being of opinion that 
the certified opinion of the Commissioner 


dated the 26th April 1918 ought not to be 
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upheld and that the conditions of sale 
were misleading and that the parties were 
never ad idem ag to what was being 
sold, dismisses defendant No. 3'8 application 
for payment of the balance of the purohase- 
money and directs that the anction sale 
purported to be effected in this suit ре set 
aside. 

That finishes all J have to say on the 
summons. I should now briefly refer toa 
petition which the plaintiff Chimavai pre- 
sented to me on September 14, 1918, asking 
for a review of Kajiji, J.s order of 23rd 
July 1917, or alternatively for an inquiry 
by the Government solicitor or otherwise, 
This is the result of the adjournment 
which I granted her from the 6th to 
17th September in order to obtain legal 
assistance and to urge anything she might 
wish to urge on the above summons, 
Paragraph 2 of the petition is inaccurate but 
it raises no objection to the sale being 
set aside. The remaining 40 paragraphs deal 
with the suit generally. Till I read them 
I had not been informed that this was 
the same suit as that in which serious 
charges of forgery were recently made, 
and in whichit was alleged that the letter- 
books of the solicitors on both sides had 
been tampered with. The facts will be found 
in Imperator v. Ramdin Binda (10). 

I accordingly thought it proper particu- 
larly as the petitioner was a litigant in 
person to call for the file of that criminal 
case, and also with the assistance of my 
Registrar Mr. Bhojwani to go through the 
more material documents on the file of the 
сіу] case. In the result I see that this 
civil suit is one which has been dealt 
with by Macleod, J, or by Kajiji, J, while 
acting for him, I think, therefore, that 
the plaintiff's petition should be dealt with 
by Macleod, J., and I willaecordingly direct 
it to be forwarded to him for disposal, 
I express no opinion on the merits nor 
whether having regard to the lapse of time 
that petition can be entertained. But if 
I have grasped the figures correctly, it is 
unpleasant to think that а mortgage for 
Rs. 6,000 on в property now worth Rs. 29,000 
сап in some ten years swell to Rs. 22,750, and 
that some means in those ten years were not 

(10) Criminal Appeal No. 57 of 1918, decided by 
Heaton and Beaman, JJ, on 19th June 1918 (цу, 
reported), 
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taken to stop compound interest mounting up: 


at 15 per cent. per annum with monthly rests, 
for that interest practically nullified the sab- 
stantial successes which the plaintiff appears 
to have gained in fighting the claim of 
defendant No. 3 and his transferors defend- 
ants Nos. land 2. As regards defendant 
No. 3, he appears to have paid Rs. 18,256 to 
defendants Nos. Land 2on thetransfer of 17th 
October 1910 and tohave been repaid by. 
them Rs. 10,459 in pursuance of the order 
of 2lst August 1914 and- to be still owed 
by the plaintiff the abovs Rs, 22,750 and 
upwards. So he has got or is entitled to 
over Rs. 33,000 for his outlay of 
Rs, 18,256, verily а case of an estate being 
eaten up by compound interest, It is, there- 
fore, not surprising thatthe petitioner lays 
stress on the alleged agreement contained 
in the two letters of 27th June 1914 ba- 
tween her former solicitors and the solicitors 
for defendant No. 3 under which, accord- 
ing to her, defendant No. 3 agreed to forego 
interest in consideration of being allowed 
to give up possession. Itis these letters 
which her former solicitors | Messrs, 
Jehangir, Mehta and Somji and the solicitors 
for defendant No. 3 Messrs. Jamshetji, Rus- 
tamji and Devidas both say are forgeries. 
She retorts by saying they have conspired 
to injure her interests. 

Lregard this petition, however, as dis- 
tinct from the summons andit does not 
now, I think, affect the purchaser. Bat 
1 think the history of this unfortunate 
suit with its charges of fraud and forgery 
makes it all the more essential that a 
-purchaser should know precisely what he 
is buying and that the Court should give 
bim adequate protection and that he should 
not be asked lightly to step into the shoes 
of defendant No. 3. 

But whether the plaintiff's petition for 
a review be granted or not, it will pre- 
sumably be necessary for the defendant 
No. 3 to take some further step before his 
security can be realised, and when he 
does so and the plaintiff is heard on that 
application, I have no doubt but that 
this Coert sitting as a Court of Equity 
will see that equity is done to the plaint- 
iff and defendant No. 3 alike. 

Order accordingly. 


CALCUTTA HIGH COURT. 
Crvin Rute No. 521 or 1918. 
January 24, 1919. 
Present :— Мт. Justice N. В. Ohatterjea and 
Mr. Justice Newbould. 

Tus CHAIRMAN or тае RAJPUR 
MUNICIPALITY, HIRA LAL GHOSH 
—PLAINTIFF—PEHTIONER 
versus 
NOGENDRA NATH BAGOHI—Derenpant 
—Opposite Party. 

Bengal Mumicipal Act (III B, С. of 1884), ss. 85, 
cl. (а), 113, 114, 116—Assessment of tae under s. 85, 
cl, (a), when ultra vires—Jurisdiction of Civil Court 
to set aside ultra vires assessment—Decision of Com- 
missioners under s. 114, finality of—SG. 116, scope 
of—Assessee, whether can question legality of assessment 
by way of defence. 

An assessment of tax made under section 85, 
clause (a), of the Bengal Municipal Act with reference 
to the income and property of an assessee outside 
the Municipality is ultra vires. [ p. 397, col. 1.] 

The decision of the Commissioners under section 
114 of the Bengal Municipal Act is final only 
when the assessment under section 85, clause 
(a), is made upon the circumstances and property 
of the assessee within the Municipality. Where the 
assessment is not in conformity with the statutory 
provisions and is ultra vires, section 116 of the 
Act of 1884 does not operate as a bar to 
the re-opening of the question of the amonnt of 
assessment in a Civil Court merely because the 
assessee applied under section 118 to the Commise 
sioners to review the amount of assessment and 
the application was heard by them under section 
114 and was disallowed. гр. 897, col. 2.) 

In an action for recovery of tax it is open to the 
assessee to urge in defence that the assessment 
of tax is ultra vires. [p. 898, col, 1.] 

Rule against the order of the Munsif, 
8rd Court, Alipur, exercising the powers of 
a Court of Small Causes. 

FACTS material to this report will 
appear from the following extract from 
the judgment of the lower Court:— 


“This is a suit by the plaintiff Munici- 
pality against the defendant for arrears 
of taxes. The defendant contends that the 
tax was assessed without jurisdiction and 
that the holding having remained vacant 
during the period in suit, no faxes are 
recoverable for the same. 

“The points for determination are:— 

“l. Whether the taxes 
without jurisdiction. 

“2, Whether the holding was vacant 
during the period in suit and whether the 
defendant is liable to pay any tax for the 
period, 


were imposed 
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: "The first contention is that the defendant 
does not live within the Municipality. It 
is, however, not denied that the defend- 
ant, has a holding within the Munisipality. 

The defendant does not prove that it 
is really vacant inside. I accordingly find 
that the defendant is in occupation of 
the holding and is liable for taxation. 
The second contention is that the assess- 
ment -has been made on  oireumstances 
and property of the defendant outside the 
Municipality. This contention seems to 
-have got some force. Cireumstanees have 
been held to be equivalent to means. The 
evidence on the plaintiff's side is that the 
defendant has only this holding whose 
annual income is Rs. 64 and & bamboo 
grove whose annual income would bə at 
‘the most Rs. 12. The total annual value 
of the defendant’s properties within the 
„Municipality would, therefore, bə Rs. 76 
The highest tax, I am told by the Munisi- 
pal Officer, is Re. 1 per cent. on the 
annual income. It is not proved or asserted 
that the defendant has other properties 
or means within the Municipality. The 
Chairman of the Municipality or the assess- 
ing officer does not come forward. to 
explain how Rs. 9 could be imposed on 
the defendant as taxes and itis impossible 
to reconcile the facts proved, to quote the 
language of Jenkins, ©. J, in the 
ease of Deb Narain Datta v. Ohoirman, 
Baruipur Municipality (1), with the theory 
that only the circumstances and property 
of the defendant within the Municipality 
was taken into consideration in assessing 
the taxes. The defendant has proved 
that he has no  eireumstanees or property 
-within the Municipality which would justify 
the Municipality to assess Rs. 8-4 
as taxes on him and this proof naturally 
leads to the inference that circumstances 
and properties of the defendant outside 
the Municipality were taken into con- 
sideration by the Commissioners. The 
Commissioners do not choose to come for- 
ward to rebut this inference. I find 
accordingly that the assessment has not 
been according to the sircumstances and 
property of the defendant within the 
Municipality and is, therefore, not recover- 
able from the defendant. "These observa- 


(1) 20 Ind. Cas. 264; 41 0. 168; 19 C. 1, J. 205; 17 
0, W, N. 1230.. У 8 | 


tions apply to the personal tax and not 
on the latrine tax, which is levied on a 
different principle. I find that the personal 
tax has been assessed without jurisdiction 
and cannot be recovered from the defendant.” 

Babu Samatul Chandra Dutt, for the 
Petitioner.—The defendant opposite party 
is the owner in possession of а holding 
within the Rajpur Municipality for whioh 
he used to pay a tax of Rs, 2-1 a 
quarter during three years previous to the 
first quarter of 1916-1917. Thereafter в 
revision of the assessment was made and 
the tax was raised to Rs. 34 a 
quarter. The defendant objected to the 
assessment and applied to the Commis- 
sioners under section 118 for a review of 
the amount of assessment The applica- 
tion was heard by a Committee of 
Commissioners under section 114 of the 
Bengal Municipal Act and the original 
tax of Rs. 2.1 was restored. Sub. 
sequently without objecting to the revision 
of assessment so made, the defendant 
gave a notice that the holding was for a 
period vacant, with a view that he might 
be exempted from payment of the tax for 
the period in suit. The defendant not 
having paid апу tax.for the period from 
the first quarter of 1916-17 to the 4th 
quarter of 1917-18, this suit has been 
instituted against him. The defence of 
the defendant is that the assessment not 
having been made according to the circam- 
stances and property of the defendant 
within the Municipality, the assessment was 
ultra vires and illegal, and, therefore, the 
suit must fail. The learned Munsif, who 
tried the case, held that the defend- 
ant was liable for taxation but that as 
the assessment had not been according to 
the circumstances and property of the 
defendant within the Municipality, the 
assessment was not recoverable from the 
defendant. 

My submission is that upon the facts 
found the decision of the learned Munsif 
is wrong. The defendant having instituted 
the proceedings under section 113 of the 
Bengal Municipal Act (III of 1884) the 
Commissioners, after due consideration of 
the circumstances and property of the 
defendant within the jurisdiction of the 
Munisipality, revised the assessment under 
gection 114. The assessment so made is 
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final and the Civil Court has got no 
jurisdiction to modify the same. Refers 
to section 116 of the Bengal Municipal 
Act. On a proper construction it will 
appear that section, 116 precludes the 
jurisdiction of the Civil Court to interfere 
with the revision of assessment made by 
the Commissioners. Refers to Mannessur 
Dass v. Oollector and Municipal Oom- 
missioners of Ohapra (2), Ohairman 
Municipal Board, Ohapra v. Basudeo Narain 
Singh (8), Kasandas Raghunathdas v. 
Ankleshvar Municipality (4). The 
learned Munsif has found that the tax 
imposed is higher than the usual rate, 
but that is a question relating to the 
amount of taxes becanse it is admitted 
that the defendant has got some property 
within the Municipal area, and the Munici- 
. pality has got jurisdiotion to overtax any 
property within its local limits: Ohair- 
man, Municipal Board, Ohapra y. Basudeo 
Narain Singh (3). The finding that the 
properties outside the Municipality were 
taken into consideration by the Ocmmis- 
sioner in imposing the tax upon the defend- 
ant, is based upon an inference only, and 
not upon any evidence on the record. 
Section 116 of the Bengal Municipal Act 
operates as a bar to the maintainability 
of the objection now taken by the defend. 
ant because that section provides that 
no objection, shall be taken to any assess- 
ment or rating in any other manner than 
is provided in the Act. The decision in 
Deb Narain Datta v. Ohairman, Baruipur 
Municipality (1), cited by tho Munsif in 
his judgment in support of his finding, 
does not apply because there the question 
of jurisdiction on the ground that the 
amount of assessment on the defendant’s 
property within the Municipality was more 
than what it ought to be; was not raised and 
desided, 

Babu Rupendro Kumar Mitter (with him 
Babus Dhirendro Nath Bagchi and Monmohan 
Banerjee), for the Opposite Party.—The 


Court below has found that the assessment. 


of tax under section 85, clause (а), of 
the Bengal Municipal Tax was ultra vires 


(2) 10. 409; 1 Ind. Dec, (N. в.) 256, 

(8) 5 Ind. Cas. 321; 37 О, 874; 14 С. W, М, 487; 11 
C. L. J. 400. 
- (4) 26 B.-294; 8 Bom, L, R, 882, .. 


and illegal, bacsause in making the assess. 
ment the Municipality has taken into 
consideration the circumstances and property 
cf the. defendant outside the jurisdiction 
of the Municipality. The judgment of the 
Court below is concluded by findinga of 
fact. The Civil Court has got jurisdiction 
to set aside ultra vires and illegal assess- 
ments, Refers to Deb Narain Datta ү. 
Chairman, Baruipur Municipality (1), which 
applies to the fasts and circumstances of 
this particular case. See also the case of 
Deb Narain Dutt ү. Ohairman, Baruipur 
Municipality (5) which contains the facts of 
the case reported as Deb Narain Datta ү, 
Chairman, Barutpur Municipality (1). In this 
connection reference may: also be made to 
Chairman of Géridih Municipality v. Srish 
Ohandra Mozumdar (6), Kameshwar Pershad 
v. Ohairman of the Bhabua Munici. 
paly (7). In Kameshwar  Pershad ү, 
Ohairman of the Bhabua Municipality (7) 
the assessee had also appealed to the 
Commissioners. The onus of proving the 
annual value of the property and income 
of the defendant within the Municipality 
is upon the Municipality. Refers to 
section 106 of the Evidence Act and 
Deb Narain Datta v. Ohairman, Baruipur 
Municipality (1). In this case the Chair- 
man of the Municipality, though summoned 
by the defendant to enlighten the Court 
on this point, did not come forward to 
say on what basis the assessment had 
been made. The plaintiff Municipality had 
no jurisdiction to imposa any tax on 
property which was not within its Iccal 
limits, The case of Manessur Dass v. 
Oollector and Municipal | Commissioners 
of Ohapra (2) is not а oase of ultra vires 
assessment, and, therefore, does not apply 
to this ease. The observation in  Ohair- 
man, Municipal Bourd Ohapra y. Basudeo 
Narain Singh (3), which followed Manes. 
sur Dass v. Oollectar and Municipal 
Oommissioners of Chapra (2), is in our 
favour. The decision of the Court below 
is perfectly right, and, therefore, is not open 
to revision. 
JUDGMENT.—The question 
this Rule is whether the 


raised in 
Munsif was 


(5) 12 Ind. Саз. 82; 39 C. 141. 
(6) 38 0.859; 12 О. W. №. 709; 7 O. L; J. 681. 
(7) 27 0.849; 14 Ind, Dec. (м, з.) 556 г. . .: 
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right in holding that the assessment of 
tax on the defendant by the Municipality 
was uléra vires. 

It is found that the defendant had 
property within the jurisdiction of the 
Municipality, the annual value of which 
is only Rs. 76, and that the tax on such 
property could not exceed Re. 1, as was 
admitted by the officer of the Municipality 
examined in the case, 


The Court below has come to the 
conclusion that the sircumstances and 
property of the defendant outside the 


Municipality were taken into consideration by 
the Commissioners in assessing the defend- 
ant with a tax of Rs. 9. 


Section 85 of the Bengal Act III of 
1884 lays down that “the Commissioners 
. may, (to quote only so much of the 
section as is necessary) from time to time, 
at a meeting convened expressly for the 
purpose..impose within the limits of the 
Municipality...A tax проп persons 03- 
eupying holdings within the Manicipality 
according to their circumstances and property 
within the Municipality." 

It is clear, therefore, that itis only the 
circumstances and property within the 
Municipality, and not circumstances and 
property outside the Municipality, that 
are to be considered. This has also been 
clearly laid down in Kameshwar Pershad v, 
Ohairman of the Bhabua Municipality 
(7), Ohairman of Géridth Municipality v. 
Srish Ohandra Mozum tar (6), Deb Narain Dutt 
у. Ohatrman, Bariupur Municipality (5), Deb 
Narain Datta v. Ohairman, Baruipur Munici- 
pality (1). Tt was also held in those cases 
that the assessment of tax with reference 
to the circumstances and property outside 
the Municipality is ultra vires. 


It is contended by the learned Pleader 
for the petitioner that the defendant in 
. the present саве -objected to the assess 
ment, and under section 1li3 of the 
Municipal Act applied to the Commissioners 
to review the amount of assessment, that 
the application was heard by a committee 
under section 1:4 and was disallowed, 
and that under that section the decision 
of the Commissioners in such cases is 
final; It is accordingly urged that по 
suit lies in respect of such assessment, as 
ection 116 lays down that no objection 


shall be taken to any assessment or rating’ 
in any other manner than is provided in 
the Acts. Reliance was also placed on the 
cases of Manessur Dass v. Collector 
and Municipal Oommissioners of Chapra (2) 
and Chairman, Municipal Board, Ohapra v. 
Basudeo Narain Singh (3). 

There is no doubt that if the question 
relates to the amount of assessment of the 
holding according to the circumstances and 
property within the Municipality, then the 
desision of the Commissioners is final under 
section 114, and the Civil Oourt has no 
power to re-open the question of the assess- 
ment of the holding which has been 
heard and decided by the Municipal 
Commissioners, Here, however, it is found 
that the assessment was made not only 
with respect to the holding the defendant 
had within the Municipality, but also in 
respect of circumstances &nd property out- 
side the jurisdiction of the Municipality, 
That being so, the assessment was ийа 
vires and this distinguishes the cases relied 
on by the learned Pleader for the petitioner. 

It has been held in а numberof cases 
that section 116 of the Bengal Municipal 
Act does not take away the jurisdiction 
of Civil Courts in a cease in which it is 
alleged and established that the assessment, 
the propriety of which is in controversy, is 
open to objection on the ground that it 
is ultra vires; in other words, it is only 
when the action of the Municipality has been 
exercised in conformity with the powers 
conferred upon it by the Act that the 
Civil Court has no authority to interfere: 
see Chairman of Giridih Municipality ү, 
Srish Ohandra Moswmdar (6). 

It may be pointed out that in the case of 
Deb Narain Dutt v. Chairman, Baruipur Munt. 
cipality (5) and Deb Narain Dattu v. Uharman, 
Baruipur Municipality (1) a portion of the 
property was situated withinthe Municipality, 
the annual value of which was xs. 800 out 
of the total amount of Rs, 6,000 upon 
which the plaintiff in that case had been 
assessed by the Municipality, and that the 
plaintiff took proceedings under section 114, 
In the case of Kameshwar Pershad ү, 
Chairman of the Bhabua Municipality (7) 
also the plaintiff took proceedings under 
section 114. 

The person who has taken exception to 
the assessment is the defendant in the 
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present case but that does not make апу 
difference. If the assessment was not in 
conformity with statutory provisions and 
was uliravires, it is open to the assessee 
to raise the question by way of defence 
to ап action for. recovery of the tax. 
[See the case of Chairman of Giridth 
Municipality’v. Srish Ohandra Mozumdar (6).] 

In the result, the Rule fails and is dis- 
charged with costs, one gold mohur. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
First Олуг, APPSAL No, 354 or 1916. 
January 16, 1919. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir Р, О, 
Banerji, Kr. _ 
NARSINGH DAS—PLAINTIE— 
APPELLANT 
versus 
SADA RAM AND oraers— DEFENDANTS— 
; RESPONDENTS. 
` Defamation—Damages, suit for—False imputation 
of improper conduct— Privilege. 

-Defendant wrote and posted a letter in which 
he stated that at the plaintiff's instigation the 
betrothal of a certain girl belonging to the brother. 
hood had been broken off and the girl had been 
married to some other person, [% was found that 
such conduct was considered very improper by 
the members of the brotherhood and that the 
charge made by the defendant was false and was 
made out of ill-will: 

Held, (1) that the statement made by the 
defendant in his letter amounted to defamation 
and that he was liable to pay damages to the 
plaintiff ; [p. 400, col. 1.] 

(2, that if the defendant had proved that he 
as a member of the brotherhood received informa. 
tion of areliable kind which he honestly believed 
to be true, and that he merely wrote the letter for 
the purpose of giving information to the brother- 
hood inorder that the matter might be investigated, 
a pleaof privilege might have been sustained. [p. 399, 
col, 2,] = ' 

First appeal from a decree of the Officiat- 
ing Second Additional Subordinate Judge, 


Aligarh, . : 
.- Mr. Peary Lal Banerji (with him Mr, 
Lakshmi Narain), for the Appellant. 
Mr. B. E. O'Conor for Mr, Biddht Chand 
and Mr. Meghraj, for the Respondents. 
JUDGMENT.—This appeal arises out 
of a suit for. libel. The alleged libel is 
sontained in a letter admittedly written 
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by the defendant, Sada Ram. А transla- 
tion wil be found at page 49-A and is 
in the following words :— - 
We pray 


Our compliments to you. 
God to protect yon and ourselves. Bai 
Sardari died on Maghsar Sadi 9th. We 


informed yoa of it in а previous post- 
card which we trust you have received. 
The son of Bhikam Das (son of Net Ram) 
of Aligarh has been betrothed to the girl at 
Sikandra. Tha girl of Sikandra вате 
and she was accompanied by the Gomashta 
of brother Narsingh. Mahesh Das caused 
her to be married in tke family of 8 
Chandak of Bhongra. Please inform Bhikam 
Das of it. We promised to pay Rs, 100 
to the State,employees provided they did 
not let the marriage to be celebrated, but 
Mahesh Das paid a larger amount and 
consequently the marriage could not but 
ba held, We did not receive any letter 
from Bhikam Das. Other persons of Gandhi’s 
Bas (name of locality) here same to us 
and it was from them that we came to 
know about the betrothal. Subsequently 
we enquired from Kundan Lal, Chanak, 
and he too told us that the betrothal took 
place. Such high-handedness has been 
practised here, Please inform the members 
of the brotherhood and see if there ig 
any remedy now. The state of affairs 
here is hopelass and you mast note this, 
We write the above for your in: 
formation. Please also inform Bhikam Das, 
There is nothing moreto pen. We shall 
write more on hearing from you. Please 
keep sending letters to us. In this affair 
there appears to be an instigation by 
Narsingh Das,” 

The sentence “such high-handedness has 
been practised here" has also bsen trans- 
lated as: "A horrible thing has been 
practised here.’ The sentence “In thia 
affair there appears to be an instigation by 
Narsingh Das" has also been translated: 
"In this affair there appears to be tha 
advice of  Narsingh Das.” For reasons 
which we shall state hereafter we do not, 
think that there is any material import-., 
ance in the different translations, The 
first question to ba considered is whether 
or not the letter ‘quoted above), assuming 
it to have been written and publishad by 
the defendant Sada Ram, is defamatory. . 
There is sworn evidence, which we seg ` 
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no reason to disbelieve, that the breaking 
off of a matoh whera the girl has already 
been betrothed and marrying ber to some 
спе else is considered a very discreditable 
and improper thing amongst the members 
of the caste to which the parties belong. 
There are on the record documents which 
show that some years ago the breaking 
off of a matoh in this way was visited 
with very substantial penalties by the 
Panchayet of the brotherhood. Sada Ram 
Limself in the fifth paragraph of his 
written statement (a paragraph which ap- 
parently was intended to suggest privilege) 
states as follows :— 

“According to the custom observed: by 
the members of the brotherhood it is bad 
to break off one betrothal and to enter 
into a new one." i 

The translation of the word “bad?” 
does not sufficiently represent the mean- 
ing of the expression as contained ia 
the vernacular. It is clear that the ver. 
nacular means that it isa vary impropar 
proceeding. [6 would seam, therefore, that 
if the letter means that the plaintiff had 
taken part їп the breaking off of the 
matoh between the son of Bhikam Das 
and the girl at Sikandra, it was imput- 
ing to the plaintiff that he was a 
participator in a matter which the caste 
considered to ba most improper and highly 
reprehensive. Reading the letter as a 
whole we have not the slightest hesitation 
in saying that the defendant Sada Ram 
imputed to the Narsingh Das mantioned 
in the letter that he had been guilty of 
such an act. It will be seen that in the 
earlier part! of the letter the writer says 
that the girl, when she was going to con- 
tract the second marriage, was accompanied 
by the Gomashta of “brother Narsingh 


Das.” The Gomashta's nameis not men- 
tioned, and it is clear that the sting of 
the sentence is the statement that it 


was the Gomashta of Narsingh Das who 
went with the girl. If there was any 
ambiguity in this paré of the letter, it 
is made olear by the concluding sentence, 
namely: “ín this affair there appears to 
be the advice (or instigation) of Narsingh 
Das.” The next question is whether the 
writer intended to refer in the letter to 
the plaintiff. The Court below has found 
that he did, and we have not the smallest 
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hesitation in coming to the same conolusion. 
The defendant did not go into the wit- 
ness box and was never examined ав 
a witness in the cass; but when he was 
examined before the hearing in a pro- 
ceeding of ths Court, he admitted that 
the only Narsingh Das whom he knew 
was the plaintiff. Hs never stated (as a 
witness) that he meant any person else. 
1& is unnecessary to enlarge upon this 
matter, because as we have said before we 
have not the smallest hesitation in agreeing 
with the Court below that the defendant 
referred to ithe plaintiff when he wrote the 
letter. 

The next question to be considered ig 
whether or not the defendant Sada Ram 
published the letter. When he was ex. 
amined in the "proceeding" previous to 
the trial he admitted that he wrote the 
letter but he said that after writing it 
he changed his mind and did not send it. 
The Court below іп а somewhat inconsist- 
tent judgment has come to the conclusion 
that Sada Ram wrote the letter and 
sent it by post to the party to whom it 
was addressed, namely, the defendant Bidhi 
Chand. ІЁ this conclusion ba correct it 
is clear that there was а publication, 
We also agree with the Court below во 
far, that we believe that the letter wag 
sent to Bidhi Chand by the defendant 
Sada Ram. 

The defendant in paragraph 5 of hig 
written statement seems to suggest a plea 
of privilege. No doubt if the defendant 
had proved that he, as a member of the 
brotherhood, received information of a 
reliable kind which he honestly believed 
to be true, and that he merely wrote the 
letter for the purpose of giving informa- 
tion to the brotherhood in order that the 
matter might be investigated, a plea of 
privilege might be sustained. In the pre. 
sent case, however, по attempt whatever 
was made to prove that the plaintiff had 
taken any part in the breaking off of any 
marriage, nor was any evidence given tc 
show that the defendant Sada Ram had 
received information concerning the plaint- 
ЧЁ в action which he honestly believed 
to be true. On the contrary there is the 
clearest evidence that there was ill-will 
between the plaintiff and the defendant 
and that some years ago a house whish 
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the defendant Sada Ram had constructed 
was pulled down as the result of the 
direct or indirect astion of the plaintiff. 
In our opinion no proper plea of privilege 
was pleaded and certainly no facts were 
proved by the defendant which could sgus- 
tain a plea of privilege even if it had 
been pleaded. 

The result is that as between the plaint- 
iff and this defendant, the defendant is 
proved to have written and published а 
letter containing serions implications against 
the plaintiff and it would seem to us that 
upon the finding arrived at by the Court 
below itself it ought certainly to have 
given a decree for damages against Sada 
Ram. 

As against Bidhi Chand the case does not 
stand on the same footing. This wasthe person 
to whom the letter was addressed and who in 
the opinion of the Court velow duly received 
the letter. A witness called Narain Das 
was examined, and he proved that Bidhi 
Chand gave him the letter stating that 
it was a very "horrible" thing. He goes 
on to state that Bidhi Chand said to him 
that Narsingh Das, that is the plaintiff, 
had sent the girl who had been previously 
betrothed and got her married to another 
person. The witness did not in his direct 
evidence make any further allegation against 
Bidhi Ohand as a publisher of the defa- 
matory allegations against the plaintiff, 
The learned Judge made some very sweeping 
remarks about the plaintiff's evidence and the 


evidence of the plai: tiffs witnesses; 
“but be certainly does not say anything 
definite against Narain Das. It ig 
quite clear that Sadha Ram wrote his 
letter with the intention of sending 
it by post to Bidhi Chand. He has 
never come into the witness-box to say 


that he did not send the letter, and there- 
fore, there was every probability that the 
letter was received by Bidhi Chand. If 
Bidhi Chand received the letter, it would 
not be at all improbable that he would 
show the letter to Narain Das who wasa 
member of the brotherhood, and assuming 
that Bidhi Chand believed the allegations 
in the letter to be true there would be 
nothing unnatural or even reprehensive in 
his having said to Narain Das that it was 
a “horrible thing.’ This would only 
mean that assuming the allegations were 
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true if was a horrible thing for Narsingh 
Das to have done. However if Bidhi Chand 
showed the [letter to Narain Das, this 
would amount to a publication, Narain 
Das says that Bidhi Chand handed the letter 
over to him, Narain Das has produced 
the letter in Court, and the evidence of 
Narain Das coupled with the evidence of 
the plaintiff is the only explanation we 
have of how the letter ваше to be at 
Aligarh, Sada Ram does not reside in 
Aligarh but lives at Pohkaran in the. 
Jodhpore territory. We see no reason why 
the evidence of Narain Das should not be 
believed. Previous to the institution of the 
suit the plaintiff caused a written notice 
to be given to Sada Ram, in which he 
clearly and distinctly set forth his com- 
plaint that a false statement had been 
made by Sada Ram in the letter addressed 
to Bidhi Chand, and he called upon Sada 
Ram to publicly apologise for what he had 
done and to admit that the statements 
were not true, in which case the plaintiff 
said that he would not bring the suit, 
otherwise he would. Sada Ram and his 
son Fakir Ohand took no notice of thia 
letter. No similar notice was served upon 
the defendant Bidhi Chand or his son. 
The plaintiff, 16 is true, alleges that he 
verbally gave & similar notice but we doubt 
very much that he did so. Had Bidhi 
Chand come into the witness-box and had 
he honestly admitted that he received the 
letter, as we believe he did, and stated 
that all that he had done was to hand 
over the letter to Narain Das as a mem- 
ber of the brotherhood to give the plaintiff 
&n opportunity of denying charges, we 
think that in all probability the suit wonld 
never have been instituted against him a£ 
all, Unfortunately he did not adopt this 
course buton the contrary absolutely denied 
that he ever received the letter at all or had 
handed it over to Narain Das. 

The learned Judge in the Court below, 
without giving any good reason for dis. 
crediting the evidence of Narain Das, which 
as we have already said was highly pro- 
bable, has raised various hypotheses as to 
what was done with the letter. He says 
that it was possible that Bidhi Chand 
banded the letter over to Bhikam Das and 
that the plaintiff got it from Bhikam Das. 
There is no evidence on the revord to 
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Support this; but even if it were true, the 
handing over of the letter to Bhikam Das 
would equally have been a publication and 
the obligation upon this defendant Вам 
Chand to honestly admit the receipt of 
the letter and tell the truth as to what һе 
had done with it was just the same. We 
think that there ought to be a decree 
against Bidhi Chand also but for a far 
less amount than should be awarded against 
Sada Ram. 

Meghraj is alleged to have repeated the 
defamation at a village called Mai in the 
Aligarh district. The evidence that he did 
so is supported by the evidence of one 
Kewal Ram who belongs to that village. 
Meghraj, defendant, says that he was not 
in the village at all, but he admits that 
his wife and child were there. It certain- 
ly was probable that Meghraj did visit 
Mai (where his wife and child were); and 
if he went there 16 would be highly pro- 
bable that he would repeat the story to 
members of the brotherhood at that place. 
However, we do not feel justified in over- 
ruling the finding of the Court below with 
regard to this defendant. 

With regard to Fakir Chand, the son 
of Sada Ram, although the letter was written 
by his father his name also appears on 
the letter. Furthermore when before the 
suit the plaintiff gave the written notice, 
Fakir Ohand did not repudiate the writing 
of the letter and the making of the false 
statements. While, therefore, we think that 
no deoree should be given against Fakir 
Chand we do not think that he ought to get 
costs against the plaintiff, 

The only matter which remains to con- 
sider is the question of damages. As against 
Sada Ram we find that he made a false 
charge against the plaintiff, imputing to 
him participation, if not instigation, of very 
improper conduct. We also find that there 
was ill-feeling, in other words, what in legal 
language is understood as ‘malice.’ The 
plaintiff is a man of position and undoubt- 
edly the making of these allegations against 
him would cause him a good deal of 
annoyance and was calculated to lower him 
in the eyes of his fellow castemen. The 
matter was made rather worse by the fact 


that there had been a previous attempt to' 


charge the plaintiff with having taken part 
in a prior transaction of the same nature, 
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The defendant Sada Ram, instead of | 
taking advantage of the written notice 
served by the plaintiff, chose to disregard 
it, He had the audacity to putin a plea 
in his written statement that the Narsingh 
Das whom he referred to was not the 
plaintiff but another Narsingh Das, an 
allegation which, in the opinion of the 
Court below, and, in our opinion, was 
wholly false. Under the circumstances we 
think that there should be substantial 
damages awarded to the plaintiff as against 
Sada Ram, at any rate a sum which will 
be & reasonable indemnification to the 
plaintiff for the costs and expenses which 
he must have incurred in bringing the 
present suit. The sum awarded against 
Bidhi Chand ought to be, in our opinion, a 
much smaller amount, 

We allow the appeal, set aside the decree 
of the Court below and grant the plaintiff 
decree against the defendant Sada Ram 
for Rs. 1,500 with full costs in all Courts; 
by this we mean that he shall receive the 
full costs incurred in the Court below and 
in this Court, and not merely costs pro- 
portionate to the amount decreed. The 
plaintiff will also have a decree against 
the defendant Bidhi Chand for the sum 
of Rs. 100 and costs asif he had recovered 
a decree for this amount, This will apply 
as to costs in both. We dismiss the suit 
as against the defendants Meghraj and 
Fakir Chand but direct that they and the 
other defendants do bear their own costs 
in all Courts. Costs in this Court will include 
fees on the higher scale. 

Appeal allowed, 


PUNJAB CHIEF COURT. 
Civit Revision Petition No. 288 or 1917. 
November 30, 1918. 
Present:—Mr, Justice Broadway. 
KIRPA SINGH—PL.aintirF— 
PETITIONER 
versus 
MULA SINGH—Derenpant— 


RESPONDENT. 
Civil Procedure Gode (Act V of 1908), з, 141 О IX, 
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T. 4— Application to restore suit dismissed for default, 
dismissal oj—Application to restore application dis- 
missed for default, maintainability of. 

Where an application under Order IX, rule 4, of 
the Civil Procedure Code to restore a suit dis- 
missed for default is itself dismissed for default, а 
fresh application to restore such application is main- 
tainable. ; 

Petition, under section 44 of Act III of 1914, 
for revision of the order of the Munsif, 2nd 
Class, Lyallpur, dated the 23rd January 1917, 
rejeoting the application for restoration of 
the case dismissed in default on the 15th 
November 1916 as time-barred. 


FAOTS appear from the following order 
of Mr. Justice Broadway, dated 19th May 
1918:— 


"It appears that the application under 
Order IX, rule 4, Civil Procedure Code, made 
on 186 December 1916, was dismissed in 
default оп 22nd December 1916. An applica- 
tion written on the same date (22nd December 
1916) was drawn up, the stamp on which also 
bears that date. In itit is stated that the 
applicant had been present throughout the 
day, and had ultimately entered the Court. 
room when he had been informed that 
his application of 13th December 1916 
had been dismissed in default. This appli- 
cation is headed as one under Order ІХ, 
rule 4, Civil Procedure Code, and contained 
& prayer that the record bé restored and his 
olaim deoreed. 


On the back of this is an endorsement by 
the Munsif, "Report to be made to-morrow” 
under date 3rd January 1917, 

On 4th January 1917, the order was 
that the original record be sent for for the 
16th January 1917; the application was re- 
jected on 23rd January 1917. Dr, Nand Lal 
contends that the application of 22nd Decem- 
ber 1916 was one asking for a restora- 
tion of the application of 13th December 
1916 and that section 141, Civil Procedure 
Code, makes Order ІХ, rule 4, Civil Proce- 
dure Code, applicable to such applications. 

There is nothing to show on what date 
fhe application of 22nd December 1916 
was actually filed in Court. The matter is 
of some importance and I am not certain 
whether section 141, Civil Procedure Code, 
makes the provision of Order IX, rule 4, 
applicable to such proceedings. 

Dr. Nand Lal, for the Petitioner. 

Mr. Devi Dyal, for the Respondent. 
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JUDGMENT.—The necessary facts are 
given in my order admitting this revision 
to a hearing. The case was originally 
fixed for hearing for the 15th November 
1916, and was dismissed in default. An 
application under Order IX, rule 4, Civil 
Prosedure Code, was filed on 13th Decem- 
ber 1916, and was ‘dismissed in default on 
22nd December 1916. 

There is an application on the resord 
bearing the said date (22nd Desember 1916) 
asking for restoration of the application of the 
13th December 1916 which was, however, 
dismissed on 23rd January 1917 on the 
ground that the application for restoration 
was filed on 3rd January 1917, č. e., more 
than 30 days after the dismissal on the 
15th November 1916. Mr. Nand Lal con- 
tended that the application dated 22nd 
December 1916 was for restoration not 
of the suit, but of the application to restore, 
filed on 13th December 19:6, and that 
by virtue of section 141, Civil Procedure 
Code, such an application was competent. 

The matter is not free from difficulty but 
Manak iv. Surajmal (1) is direst authority 
for Mr. Nand Lal’s contention and I oan see 
no good reason for regarding that decision 
as wrong. I aecordingly follow it and accept 
this petition. The case will go back to 
the Court of the Munsif, who will decide 
whether there was any good or sufficient 
cause shown for the failure to appear on 
the 22nd December 1916 and whether or 
not the application of that date should be 
granted, If he desides in the negative the 
matter ends, if in the affirmative then it 
will be for him to deside whether the 
application of the 13th December 1916 
was well-founded. Costs in this Court will 
follow the event. 


Petition allowed. 


(1) 10 Ind. Cas. 705; 7 N. L, R. 82, 
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BOMBAY HIGH COURT. 
Oatarsan Civin JURISDIETION Soit No. 1456 
or 1917. 

February 1, 1919. 
Present:—Mr. Justice Marten. 
GOVIND LAXMAN GOKHALE— 
PLAINTIFF 
versus 
HARICHAND MANCHARAM— 
DEFENDANT. 

Vendor and purchaser—Construction of document— 
Agreement te sell immoveable property—Bargain paper 
to be prepared by Vakil—Agreement, whether concluded 
contract— Specific performance. 

Defendant agreed in writing to sell certain 
immoveable property to the plaintiff fora certain 
price. One of the conditions of the agreement 
was as follows :—“The bargain paper for the sale 
of the said immoveable property shall be made 
through a Vakil within two days from this date 
and at the time of making the bargain paper I 
am to take from you by way of earnest money 
in respect thereof Hs. 10,000, that із to say, you are 
to pay the same to me and as regards rupees two 
lacs and five thousand, being the balance, you are 
to pay the same to me at the time of the execution 
of the sale deed by me.". Another clause referred to 
certain suits pending against the defendant and 
provided that if those suits were decided against 
him the bargain was to be cancelled and the deposit 
returned: 

Held, that the conditionas to the execution of 
the bargain paper prevented the agreement from 
operating as a concluded contract and that the 
document being merely an agreement to enter into 
a contract, could not be specifically enforced. [р 405, 
col. 2; p. 406, col. 1.] 

The Hon’ble Mr. Jinnah (with him Messrs. 
Kanga and Moos), for the Plaintiff, 

Mr. Davar (with him Mr. Inverarity and 
Mr. Strangman, Advooate-General), for the 


Defendant. 


JUDGMENT.—This is an action for 
specific performance of an alleged contrast 
dated 28th November 1917 for the sale by 
the defendant to the plaintiff of a property 
at Grant Road for. Rs. 2,15,000. The de- 
fence is that there was no concluded con- 
tract, but merely an agreement to enter 
into a contract, which in law amounts to 
nothing. The point is that in the docu- 
ment sued on, there is a reference to a 
further document being executed, and the 
question is whether that reference prevents 
the document sued on being an enforce. 
able contrast. 

The document sued on is in duplicate, 
but as each duplicate is in the first person, 
the words of each part are not precisely 
the same. There are also some other 


differences in the precise wording of the 
two duplicates which I will consider later 
on. Both duplicates are in Gujarati. Taking 
the duplicate Exhibit A, signed by the 
defendant, it ran thus: 
“To Govind Laxman Gokhale. Given in 
writing by Harichand  Manoharam. To 
wit. What is written is as follows: I 
agree to sell you for Rs. two lacs and 
fifteen thousand my immoveable property 
near Play House at Grant Road...” 
Then follows a formal description of 
the property. Then the document proceeds: 
“The conditions in respect thereof are 
as follows:—(1) The bargain paper for the 
sale of the said immoveable property shall 
be made tbrough a Vakil within two 
days from this date and at the time of 
-making the bargain paper I am to take 
from you by way of earnest money in 
respect thereof Rs. 10,C00, that is to say, 
you areto pay the same to me and as 
regards Rs. two lacs and five thousand, 
being the balance, you are to pay the 
game to me at the time of the execution 
of the sale-deed by me.” 
Then clause 2 refers to certain suits 
in the High Court pending against the 
defendant, the vendor, and that if those 
suits are decided against him, the bar- 
gain is to be gancelled and the deposit re- 
turned. | 
Then clause 3 provides for sharing the 
costs of the sale equally. 
Clause 4 deals with the completion of 
the sale and fixes it at six months from 
the date of the bargain paper. Then it 
proceeds:— : р 
“On the decision in the case being given 
in my favour during the said period, I 
m to get passed marketable titles for you 


a 
and to complete the matter of sale. If 
perchance the suits pending in the High 
Court are not disposed of within six 


months, then this agreement shall be „in 
forse till the disposal of the said suite, 
and on the said suits being decided in my 
favour, 1 am to complete the matter of 
this sale; end if the High Court suits he 


decided in my favour within six months, 
to get 


I am to complete and you are t 
completed the matter of sale within six 
onths.” 

Then clause 5 provides for the vendor 


getting the signature of a certain adopt: 
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ed son along with the vendor’s signature 
on the sale deed. 

Clause 6 says that the 
not to pay brokerage. Then the document 
concludes: “I have given and have taken 
from you the agreement to the above 
effect of my and your free-will and plea- 
sure.” Then follows the date, the 28th 
November 1917, and the signature of the 
defendant. 

What happened afterwards was that the 
defendant’s Solicitors prepared a draft con- 
tract in English, but that eventually the 
parties did not agree on its terms and 
consequently this suit was brought. It 
should be observed that the plaintff’s 
Solicitors, Messrs. Khanderao, Land and 
Mehta, in entertaining and altering this 
draft contract, were particularly careful 
to do so without prejudice to their client’s 
rights under the existing document, Ex- 
hibit A, which they contended was a bind- 
ing agreement. (See their letters of 30th 
November and 3rd December 1917). 

Turning then to the document sued on, 
Exhibit A, the defendant relies on clause 
1 and be says that the reference to a 
bargain paper prevents any contract being 
arrived at until that bargain paper has 
been executed. He also relies on what is 
perhaps a preliminary point, namely, that 
there is a slight difference in the wording 
between the two duplicates, Hxhibit A and 
Exhibit Al, and that that difference 
either prevents an agreement being arrived 
at, or alternatively shows that there was 
to be no bargain unless and until it was arriy- 
ed at in a Vakil’s office, 

As regards what I have called the pre- 
liminary point, 1 do not think tbere is 
any substantial difference between the two 
duplicates. In particular, as regards clause 
1, I think it immaterial that the second 
sentence speaks in Exhibit A of ' bargain 
paper" and in Exhibit Al of "bargain." 
I think, therefore, that the preliminary point 
fails and that it is immaterial which dupli- 
cate is used. 

I accordingly come ta the main ques- 
tion, viz, whether the document Exhibit 
A is а contract, or is in law nothing, 
Questions of this description arise very 
frequently in England and the cases on 
either side of the line depend on rather 
fine distinctions of wording. Consequently, 


defendant has 


any particular case may well give rise to 
differences of opinion. Speaking generally, 
the authorities say that in each case the 
question is one cf construction of the par- 
ticular document as to what was the inten- 
tion of the parties. These authorities in. 
clude judgments of such eminent Judges 
as Lord Blaexburn, Sir George Jessel and 
Lord Parker, and one cannot do better than 
quote what they say. 

In Rossiter ү. Miller (1) Lord. Blackburn 
at page 1152 said as follows:— 

Parties often do enter into a negotia- 
tion meaning that, when they have (or 
think they have) come to one mind, the 
result shall be put into formal shape, and 
then (if on seeing the result in that shape, 
they find they are agreed) signed and made 
binding; but that each party is to reserve 
to himself the right to retire from the 
contract, if, on looking at the formal con- 
tract, he finds that though it may represent 
what he said, it does not represent what 
he meant to say. Whenever, on the true · 
construction of the evidence, this appears 
to be the intention, I think that the parties 
ought not to be held bound tillthey have 
executed the formal agreement... I think 
the decisions settle that it is a question 
of construction whether the parties finally 
agreed to be bound by the terms, though 
they were subsequently to have a formal 
agreement drawn up.” 

in Winn v. Bull (2) Sir George Jessel 
said:— 

“I take it the principle is clear, If in 
the case of a proposed sale or lease of an 
estate two persons agree to all the terms 
and say, we will have the terms put into 
form,’ then all the terms being put into writ- 
ing, and agreed to, there is a contract. 

“If two persons agree in writing that 
up to a certain point the terms shall be 
the terms of the contract, but that the 
minor terms shall be submitted to a 
Solicitor, and shallbe such as are approved 
of by him, then there is no contrast, because 
all the terms have not been settled.” 

Then at page 32 he said:— 

"It comes, therefore, to this, that where 
you have & proposal or agreement made 


(1) C878) З App. Cas. 1124 ab p. 1152; 48 1. J. Ch. 
10; 39 L, T. 173: 26 W. Е, 865. 

(2) (1878 7 Oh. D. 29 at pp. 80,82; 471, J, Ch, 
139; 26 W. R. 230. 
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in writing expressed to be subject to a 
formal contrast being prepared, it means 
what it says; it is subject to and is depend- 
ent upon a formal contract being prepar- 
ed, When it is not expressly stated to 
be subject to a formal contract it becomes 
a question of construction, whether the 
parties intended that the terms agreed on 
should merely be put into form, or whether 
they should be subject to a new agreement 
the terms of which are not expressed in 
detail.” 

In Von Hatefeldt Wildenburg v. Alexander 
(3) Parker, J., (as he then was) said at page 
288 as follows:— 

"It appears to be well settled by the 
authorities that if the documents or letters 
relied on as constituting a contract contem- 
plate the execution of a further contrast 
between the parties, it is a question of 
construction whether the execution of the 
further contrast is a condition or term of 
the bargain or whether it is a mere ex- 
pression of the desire of the parties as 
to the manner in which the transaction 
already agreed to will in faot go through. 
In the former case there is no enforceable 
contract, either because the condition is 
unfulfilled or because the law does nof 
recognize a contract to enter into a contrast, 
In the latter case there is a binding воп: 
tract and the reference to the more formal 
dooument may bə ignored. The fact that 
the reference to the more formal document 
is in words which according to their natural 
sonstrustion import а condition is generally, 
if not invariably, conclusive against the 
reference being treated as the expression of 
a mere desire.” 

I do not think it necessary to go through 
the other English authorities, but I may 
quote what Lord Cranworth says in Ridgway 
v. Whurton (4), viz..— 

“I again protest against its being sup- 
posed, because persons wish to have a for- 
mal agreement drawn up, that, therefore, 
they cannot be bound by a previous agree- 
ment, if it is clear that such an agree- 
ment has been made; but the cirsumstance 
that the parties do interd а subsequent 


agreement to be made, is strong evidence 
(3) (1912) 1 Ch. 284 at p. 288; 81 L J. Ch. 184; 105 
L. T. 434, : 
(4) 11857) 6 H, L. С. 238 at p. 268; 27 L. J. Oh. 46; 
4 Jur. (N. s.) 173: 5W В. 805 29 L. T. (о. в.) 390; (0 
HR. 1287; 108 R. R. 88, 


to show that they did not intend the previous 
negotiations to amount to an agree- 
ment.” 

I may also state that of later authorities 
Mr. Justice Kekewioh in Lloyd v. Nowell ( 5) 
and Mr. Justice Joyce in Watson v. McAllum 
(6) both arrived at similar conclusions to 
Parker, J., in Von Hatefeldi Wildenburg v. 
Alexander (8), víz., that there was no son- 
tract. The latter case of Watson v. McAllum 
(6) is fairly near the present one. 

Two Indian authorities, Koylash Ohunder 
Dossy. Tariney Ohurn Singhee (7; and Whymper 
& Oo. v. Buckle § Oo. (8), were cited to me, 
and they rely on the same principles as the 
English authorities. 


Now applying to Exhibit A the principles 
laid down in the above judgments, I think 
the words "the conditions in respect thereof 
are as follows" are important, and that it 
is also important that the first of the con- 
ditions referred to is for a bargain paper 
through a Vakil, The reference to the more 
formal document (viz, the bargain paper) 
is, therefore, a “condition,” and according 
to Lord Parker, that fact is “generally, if 
поё invariably, conclusive against the refer. 
ence being treated as the expression of a 
mere desire.” Further, I think there was 
a special reason here for the parties requir- 
ing the services of a Vakil before they 
were to be finally bound. That reason was 
the situation with reference to the two 
High Court suits which was а peculiar 
one, and which clauses 2 and 4 of Exhibit A 
might not entirely meet. 

Then, too, I think it is in favour of the 
defendants that the earnest money was to 
be paid on the execution of the bargain 
paper and not on the execution of Exhi- 
bit A. 

Counsel for the plaintiff argued that the 
reason for the bargain paper was because 
Exhibit A was in Gujarati and the parties 
wanted a formal dosument in English. I 
do not think this was “the? ‘reason. It 
may perhaps have been a reason amongst 
others, and even if so, I am by no means 
satisfied that it points to the parties 


(6) (1895) 2 Ch. 744; 64 L, J, Ch. 744; 13 R. 712; 78 
L. T. 164; 44 W. R. 43. 

(6) (1903) 87 L. T. 547. 

(7) 10 C. 588; 5 Ind, Dec. (х. в.) 894, 

(8) 3 A. 469; 1 Ind. Dec. (N. s.) 828, 
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being finally bound, by the Gujarati docu- 
ment. 

I have duly considered the other argu- 
ments that were addressed to me on the 
true construation and effect of Exhibit A. 
In the result I am of opinion and so hold 
that on the true construction of Exhibit 
A and їп the events which have happen- 
ed, there is no binding contract between 
the plaintiff and-defendant. The suit will, 
therefore, be dismissed with costs. 


I should add that if I had been of 
opinion that there was a binding contrast, 
Т sould not at this stage have decreed 
specific performance. The two High Court 
suits referred to in Exhibit A have not 
yet been tried, and it depends on their 
result whether the defendant has auything 
to sell. At most, therefore, I conld have 
made a declaration as to the existence of 
a binding contract, and adjourned the re- 
maining issues till after the decision of 
the two suits. -In hi8 reply, Counsel for 
plaintiff admitted that this view was correst 
and expressed his willingness toabide by 
it. 

I answer the formal issues as follows:— 

(1) Whether the suitis maintainable hav- 
ing regard to the fact that the writing 
sued on was conditional upon an agreement 
being entered into ? 

А. No. 


(2) Whether there was & conoluded con. 
tract between the parties and if so, what are 
the terms thereof ? 

A. No. 

It is unnecessary to answer the remaining 
issues, 3 


Suit dismissed, 
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CALCUTTA HIGH COURT. 
ArPBAL FROM APPELLATE Decree No, 3330 
oF l 14. 

December 11, 1918, 

Present : —Mr. Justice N. В. Chatterjea and 
Mr. Justice Newbould. 
JOGENDRA NARAIN RAY CHOW. 
DHURY—Derenpant No. 6— APPELLANT 
versus 
Rat KIRAN CHANDRA RAY BAHADUR 
AND ANOTHER—PLAINTIFF3 AND JANAKI 
NATH BISWAS AND OTHERS— DEFENDANTS 
—RE3PONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859), ss. 13, 
14, 37, 59—“Arrears due on account of same", in 
s. 37, meaning of—Sale of entire estate for arrears 
in respect of share—Purchaser, rights of—Annulment 
of intermediate tenwres—Hwception 4 to s. 84, 
scope of. 

Where two separate accounts had been opened 
in respect of an estate, and there was also a 
residuary share, and the entire estate was sold 
under section 14 of the Bengal Land Revenue 
Sales Act for recovery of arrears of revenue due 
upon the residuary share, and purchased by the 
plaintiffs: 

Held, that the plaintiffs were entitled as such 


` purchasers to get the estate free from all encum. 


brances, and to annul all intermediate tenures 
d provisions of section 37 of the Act: [p. 408, 
col. 2, 

The words “arrears due on account of the same" 
in section 37 of the Bengal Land Revenue Sales 
Act mean entire /arrears and also part of the 
arrears due on accountof the estate sold and not on 
account of other estates. [p. 408, col. 2; p. 409, col. 1.] 

The benefit of the exemption provided for in 
the 4th Exception to section 37 of the Bengal 
Land Hevenue Sales Act must be limited only to 
such portions of land as are actually covered by 
buildings, tanks, etc, aud cannot be extended to 
cover all lands included in the lease. [p. 409, col, 2.) 

Najemoddeen Moonshi v. Syed Hassan Hyder Chow- 
dry, 9 C. W. N. 852, Wahid Ali v. Rahat Ай, 12 0. 
W. N. 1029, Bisweshwar Ghatak v, Fatteh Hussain, 10 
C. W. N. xxiv (24) and Mathuranath Ghoshal 
v. Ratneswar Sen, 28 Ind. Cas. 917, referred to and 
followed. 

Kiron Chundur Roy у. Naimuddi Talukdar, 80 C. 
498, not followed. 


Appeal against the decree of the Dis- 
triot Judge, Khulna, dated the 18th August 
1914, affirming that of the Additional Sub- 
ordinate Judge of that district, dated the 
25th February 1918, 


FACTS appear from the judgment. 

Babu Mohendro Nath Roy (with him Babu 
Satindra Nath Mukerjee) , for the Appellant.— 
This appeal is on behalf of the defendant 
and it arises out of a suit for annulment 
of certain intermediate tenures held by thg 
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defendants. The question for determination 
is whether а purchaser. of an entire estate 
sold under section 14 of Act XI of 1859 
for recovery of arrears of revenue due upon 
the residuary share acquires all the rights 
conferred by section 37 of the Revenue 
Gales Law. I submit the question should 
be answered in the negative. The word 
‘arrears” in section 27 should be construed 
to mean entire arrears due on account of 
the estate sold, The title of the appellant 
was created by patias, from which it 
would appear that the patias in question 
were confirmatory and, therefore, а pre- 
sumption would arise that the possession of 
lands covered by the pattas began ata time 
prior to the Permanent Settlement of 1793. 
I rely on Anangamanjari Chowdhrant v. 
Tripura Sundari Ohowdhrant (1) and Ananda 
Ohandra Poddar v. Kunjo Behari Pal (2). 
Babu Surendra Chandra Sen (with him Babu 
Surendra Nath Bose), for the Respondents.— 
The expression "its arrears” in section 37 
of Act XI of 1859 means both entire and 
part of the arrears due on account of the 
estate sold. Refers to the provisions of 
section 14 of the Bengal Land Revenue 
Sales Aot and section 583 of that Act, 
which contain several exceptions in addi- 
tion to those mentioned in section 37. The 
provisions of section 159 of the Bengal 
Tenancy Act may also be referred to in 
this connection. The purchaser is entitled 
to the rights and benefits conferred by seo- 
tion 87, whether the estate is sold for the 
entire or & portion of the arrears due upon 
the estate. The pattas referred to and 
relied upon in support of the appellant’s 
gase cannot give rise to a presumption that 
the tenures in question came into existence 
prior to the Permanent Settlement The 
benefit of the exemption provided for in the 
4th Exception to section 37 must be limited 
only to such portions of lands as are 
actually covered by buildings, tanks, etc., 
and cannot be extended to cover all lands 
included in the lease, neither those lands 
included therein on which no permanent 
works have been constructed. 
JUDGMENT.—This appeal arises out 
of a suit inatituted by the plaintiff (who 
was the purchaser of an estate sold for 
* (1) 140. 740 (P. 0); 141. А. 101; 11 Ind. Jur. 850; 6 


Bar. P. C. J. 46: 7 Ind. Deo. (N. в.) 490, 
(2) 80, L. J. 177, 
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for the annulment of 
tenures held by the 


arrears of revenue) 
certain intermediate 
defendants. 

The lands in dispute lie within Mauza 
Joka which is included in four separate 
estates, one of- which, No. 3845, was pur- 
chased by the plaintiff and it ів in res- 
pest to the lands included in the said 
estate that the plaintiff seeks to eject the 
defendants. 

The defendants set up certain tenures as 
having been held by them from before 
the Permanent Settlement and they pleaded 
that they are protected from ejectment 
under the provisions of section 37 of Act 
XI of 1859. They further pleaded that the 
plaintiff was not entitled to the privileges 
attaching to the purchaser of an entire estate 
under section 37 of the Act. 

The Courts below held with reference 
to a portion of the lands that the defend- 
ant held the tenure from before the 
Permanent Settlement, and with regard to 
another portion they held that the defend- 
ant’s tenure was created subsequently 
to the Permanent Settlement and it is with 
respect to this portion that the plaintiffs 
were given в decree, with the exception 
of lands sovered by tanks and places of 
worship which came under the fourth proviso 
of section 37 of the Act. 

The defendant No. 6 has appealed to 
this Court and three contentions have been 
raised before us. The first is that seo- 
tion 37 of the Aet does not apply to 
the purchase mada by the plaintiff. 

It appears that in Towzi No. 3845, two 
separate accounts had been opened, des- 
oribed as shares Nos. land 2, and there 
was a residuary share. All these three 
shares fell into arrears of revenue. Noti- 
fications of sale were accordingly issued in 
respect of each of the shares separately, 
specifying the share together with the 
arrears of revenue due on account of each 
share. The shares were put up to sale on 
the 24th March 1906. No one bid for 
any of the shares. Thereupon the Collector 
made the following order in the proceed- 
ings relating to the sale of the residuary 
share: “It is hereby declared that the 
entire estate will be put up to sale for arrears 
of revenue at the next sale date unless 
the other recorded co sharers, one or more 
of them, shall within ten days from to-day 
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purchase the share in arrear by paying 
to Government the whole arrear due from 
the share.’ A similar order was passed 
with respect to the shares Nos. 1 and 2, 
No one came forward to purchase the 
shares in arrears by prying to Government 
the entire amount due, and the Collestor 
on the 25th April 1906 ordered, “advertise 
the entire estate for sale on the 23rd June 
1906." This order was passed in the pro- 
ceedings relating to the residuary share. 
In respect of the other two shares, the 
order was as follows:— The whole estate 
having been advertised for sale on the 
23rd June 1906 in Case No. 21 of 1905-06, 
no separate order for sale із neces- 
sary.” The sale notification was accordingly 
published on the llth May 1906 and in 
the sale notification the estate to be sold 
was described as Towzi No. 3845 and the 
Sadar Jama of the entire estate was men- 
tioned. It was also mentioned that the whole 
estate would be sold. In the 8th column, 
however, of the notification which is head- 
ed “If the whole estate is to be sold, the 
arrears due from it,” only Rs. 630 1- 11 
was mentioned. That was the amount due 
from the residuary share alone and did not 
‘include the arrears due from the other two 
shares. 

It is contended on behalf of the appel- 
lant that section 37 of the Act applies to 
the purchaser of ап entire estate sold 
under, the Act “for the resovery of arrears 
due on account of the same” and that those 
words mean that the estate must be sold 
for the recovery of the entire arrears due 
on account of all the shares and not only 
for the arrears due on account of a share. 

Section 13 of the Act provides for sale 
of a separate share when such a share is 
in arrears, and section 14 Jays down that 
"if in any case of a sale held according 
to the provisions of the last praceding section, 
the highest offer for the share exposed to 
sale shall not equal the amount of arrear 
due thereupon to thé date of sale, the Col- 
lector or other officer as aforesaid shall 
stop the sale and shall declare that the 
entire estate will be put up to sale for 
arrears of revenue ata future date unless 
the other recorded sharer or sharers, or 
one or more of them, shall, within ten 
Gays, purchase the share im arrear by pay- 
ing to Government the whole arrear due 
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from such share. If such purchase be 
sompleted, the Collector or other officer, 
as aforesaid, shall give such certificate 
and deliyery of possession asare provided 
for in sections 28 and 29 of this Act to 
the purchaser or purchasers, who shall 
have the same rights as if the share had 
been purchased by him or them at the 
sale. Ifno such purchase be made within 
ten days as aforesaid the entire estate 
shall be sold after notification for such 
period and publication in such manner as is 
prescribed in section 6 of the Act.” 

The Collector, therefore, has power to 
put up to sale the entire estate for 
realising the arrear due in respect of a parti- 
cular share, provided the other sharers 
have had an opportunity of purchasing the 
share in arrears by paying to Government 
the whole arrears due from the shares in 
default. In the present case that procedure 
was followed, as stated above, and the 
entire estate was, as a matter of fact, 
put .up to sale. The fact that the other 
shares were also in arrears did not deprive 
the Collector of the power to put up the 
entire estate to sale for realising the arrears 
due upon a particular share, 

As for the argument based on the words 
"estate sold under the Aot for recovery 
of arrears due on account of the same” їп. 
section 37, it seems to us that those words 
have been used in contradistinction to a 
sale of ап estate for ‘arrears due on account 
of estates other than that to be sold” re. 
ferred to in sections 5 and 53, the latter 
of which lays down that “any purchaser 
of an estate sold for arrears or demanda 
other than those accruing upon itself shall 
by such purchase acquire the estate subject 
to all its encumbrances existing at the 
time of sale and shall not acquire any 
rights in respect to under.tenants or raiyatg 
which were not possessed by the previous 
proprietor at the time of the sale of the 
said estate.” 

Now, Rs. 680 odd for the realisation of 
which the entire estate was put up to sale 
in this case was an arrear due on account 
of the estate itself, though it was not tke 
entire amount of arrears on account of the 
estate, We are of opinion that section 37 
applies to в sale of an entire estate for 
recovery of arrears due on account of an 
entire estate as well as to а pale for 
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recovery of arrears due on account of a 
share only, provided the entire estate is 
sold under the provisions of section 14 of. 
the Act and that solong as it is the 
entire estate which is sold and the arrears 
are due on acsount of the estate itself 
and not on account of estates other than 
that which is sold, section 37 applies. 
The first contention must accordingly be 
overruled. 

It is next contended that the Courts 
below were wrong in construing the patias 
of 1221 as oreating the tenures; and 
reliance has been placad upon the words 
of the patta, namely, “I grant you an osat 
talukdart patta in respect of jungle patit 
land as per boundaries below which you 
have been holding possession of." It is 
argued that that shows that the predecessor 
of the defendants had baen in possession 
of the tenure from before the date of.the 
patia which was merely a confirmatory 
lease and that that being so and the 
defendants having proved their possession 
for such a long time, the Court ought to 
presume backwards and hold that the 
tenure was in existence from the Permanent 
Settlement. і 

We are unable, however, to accept the 
contention that the patta was merely a 
confirmatory grant or that it indicated 
that the defendants had been holding the 
tenure from before the date of the patta 
so 88 to raise any such presumption. In . 
the: first place, the land was jungle paisi, 
An osat talukdari patia was granted for 
bringing theland under cultivation and 
five years were allowed for that purpose, 
It was stipulated inthe patta that after 
the land was brought under cultivation, 
it would be measured and one-tenth 
would be allowed to the lessee on account 
`-оЁ khanabari and jibka and that he should 
pay rent of the remaining land at certain 
rates, namely, abthe rate of 4 annas in the 
first year, 6 annas inthe second year, and 
at the full rate of 10 annas in the third, 
- Al these indicate that there was по 
tenure before and that the tenure was 
created for the first time by this patta. 
There is no mention at all in the document 
that the lands had been held under any 
sort of tenure or that any rent had ever 
been paid prior to the grant of the patta. 
It is no doubt stated in the document 
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that the defendants had been holding 
possession of the jungle patit land. It ig 
not stated, however, that they were holding 
possession as tenants. Both the Courts 
below have held that the tenure was created 
by the patta and that there being no 
tenure before that date, the date being 
subsequent to the Permanent Settlement, 
the defendants do not come under the ex- 
ception to section 37. We agree with the 
Courts below as to the construction of the 
patta and the second contention accordingly 
is also overruled. 


The last contention relates to lands 
whereon tanks have been excavated and 
places of worship built. The Courts below 
have excepted such lands from the decree, 
but it is contended that not only should 
the lands actually covered by tanks and 
places of worship be exsepted but also the 
entire land sovered by the lease should be 
excepted. 


This question kas been considered in 
several oases in this Court. The earlier 
oases on the point are noticed in the case 
of Najemoddeen Moonshi v. Syed Hassan Hyder 
Ohowdry (3) followed in the cases of 
Wahid Ali v. Rahat Ali (4) decided by Brett 
and Cox, JJ., Bisweshwar Ghatak v. Fatteh 
Hussain (5) decided by Rampini and Mooker- 
jee, JJ., and Mathuranath Ghoshal v. Ratneswar 
Sen (6) decided by Carnduff and Chapman, JJ., 
It has been held in all these cases that 
the benefit of the 4th exception to section 
37 of Act XI of 1859 must be limited 
only to such portions of land ав are 
covered by buildings, tanks, eto, and 
cannot be extended to cover those lands 
included in the lease on which no perma- 
nent works have been construoted. 

The only case in which a different 
view was taken was that of Kiron Ohundur 
Roy v. Naimuddi Talukdar (7), bnt that 
cass has never been followed. We think 
we should follow the current of desisions 


of this Court and hold that the lower 
Courts are right in excluding from the 
desree only the lands covered by tanks 


and places of worship. 


(3) 9 C. W.N. 852. 

(4) 12 0. W. N. 1029. 

(8) 10 C. W. N. xxiv (24). 
(6) 23 Ind Cas. 917. 

(7) 30 C. 498, 
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7 The result is that the appeal fails and 
ів dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 48 
or 1918. 

January 23, 1919. 
Present:—Mr. Justice Oidfeld and Mr. 
Justice Seshagiri Aiyar. 

J. RAMARAYA SHANBOGUE— 

DEFENDANT—PETITIONER— APPELLANT 

versus 

SHERBETT VENKATRAMANAYYA 

— PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r.1— 
Execution of decree—Deposit of decree amount in Court 
— Interest, cessation of. 

When the amount of a decree is paid into Court 
under Order XXI, rulel Civil Procedure Code, in. 
terest on the same ceases to run from the date 
when the deoree-holder receives notice thereof. [p. 
410, col. 2; p. 411, col. 1. 

Krishnaswami Chettyar v. Ramasawmi Chettyar, 8 
Ind. Cas. 763; 35 M. 44; 9 M. L. T. 181; (1911) 1 M. W. 
N. 89, distinguished. 

Appeal against the Appellate Order of 
the District Court, South Kanara, in 
‘Appeal Suit No. 859 of 1917, preferred 
against the order of the Oourt of the Dis- 
triot Munsif, Mangalore, in R. E. P. No. 
920 of 1917 (Original Suit No. 502 of 
1914). 

FACTS appear from the judgment, 

Mr. К. Р, Lakshmana Row, for the Appel- 
lant.—The judgment-debtor should be 
relieved of the obligation to pay interest from 
the date of the deposit. Payment into 
Court being one of the recognized methods 
of satisfying the decree, it should have no 
worse effect than payment ont of Court 
to the decree-holder. On the analogy of 
the deposit of mortgage amount under the 
Transfer of Property Act, a decree satis- 
fied by payment into Court cannot bear 
interest as from that date. 

Mr. К. Y. Adiga, for the Respondent.— 
The special provisions as to deposit under 
the Transfer of Property Act have “no 
application to deposits of decree amounts, 
It is only when all the formalities have 
been gone through and the decree-holder 


is enabled to draw the deposit amcunt 
that be can be deprived of further interest. 
Besides under Order XXIV, rule 3, 
Civil Procedure Code, interest on the 
amount of a claim pending in Court that 
is deposited ceases from the date of 
notice of the deposit to the deoree-holder. 
The same principle is applicable to de- 
posits made after decree. Order KAT, rule 
1 (a), is silent about the entering up of 
satisfaction on payment. If payment ipso 
facto amounts to satisfaction, the provision 
as to notice would be disregarded by the 
judgment. debtor. 
JUDGMENT. 

Огрғівтр, J.—The only question for 
decision is whether interest ceases to run 
on money paid into Court for a deoree- 
holder under Order XXI, rule 1, on the 
date of that payment or on the date 
when the  deeree-holder receives notice 
thereof. s 

The Code is not explicit on the point, 
and the authority relied on by the lower 
Appellate Court, Arishnaswami Ohettyar v. 
Ramasawmt Ohettyar (1), deals with a pay- 
ment under the special provisions of the 
Transfer of Property Act. Looking how- 
ever to the terms of Order XXI, rule 1, 
Code of Civil Procedure, I observe that 
there would be nothing to compel compliance 
by the judgment-debtor with ^ clause 
2, which enjoins the giving of notice cf 
the payment to the deoree-holder, if the 
running of interest stopped before and 
independently of it. There is further no 
reason why the decree-holder should be 
deprived of compensation for being kept 
out of his money, because the judgment- 
debtor chooses a particular method of 
paying it to him. On these grounds 1 
would dismiss the appeal against appellate ` 
order with costs. 

SESHAGIRI Alvar, J.—I agree. Mr. Laksh- 
mana Rao has raised an interesting 
question of law which is res integra. 
After decree, the judgment-debtor paid 
the decree amount into Court with interest ' 
up to the date of the deposit; notice as 
provided by Order XXI, rule 1 (2), was given. 
The Court below has held that it is only 
from that date that the decree amount 
ceased to carry further interest. I think 

(1) 8 Ind. Cas. 763; 35 M, 44,9 M. L. Т. 181; (1911) 
1M. W.N. 89, : à 
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this conclusion is right. No doubt, as 
pointed out by the learned Vakil for the 
‘appellant the analogy of the Transfer of 
Property Act'is not very helpfnl, as the 
Legislature has provided specially for the 
céssation of interest only after the service 
‘of notice. I think there is a closer analogy 
in Order XXIV of the Code of Civil 
Procedure. Rule 3 says that interest on 
the deposit would cease to run from the 
date of the notice to the defendant. That 
is to say that the deposit being taken to 
have been made up correctly to the date 
of the deposit, the liability for interest on 
the sum which, by the fact of the pay- 
ment, the defendant acknowledges to be 
‘due to the plaintiff, ceases when the latter 
has notice of it and is put in the way 
of receiving the money from Court. ‘True, 
that the order in question in terms only 
governs payments in the course of the 
héaring of a suit. I do not ses why the 
same principle should not be applied to 
payments in the course of execution pro- 
seedings, especially as Order XXI, rule (1) 
Ҳа), does not say that by the payment 
satisfaction of the claim of the desree- 
holder is zpso facto to Ъз entered. The 
provision for notise rather indicates that 
the decree-holder’s right should be affect- 
el only after he is informed that the 
decree amount is available for bim and 
that he can draw it out of Court. For 
these reasons l agrea that the appeal 
Should be dismissed. 

| : Appeal dismissed. 
M.C.P. 


BOMBAY HIGH COURT. 
ORIGINAL Civi, Jceispiction. APPEAL No. 24 
or 1918. 

January 16, 1919. 
Present:—Sir Basil Soott, Kr., Chief Justice, 
. and Mr. Justice Hay ward. 
GOPALJI KUVERJI—RssrospENT No, 1— 
APPELLANT 

versus si 
MORARJI JERAM NARANJI AND ANOTHER 
—Petitionsr AND Responpent No, 2— 


RESPONDENTS. 

Arbitration Act (IX of 1899), ss. 8, 9, 19— Arbitra- 
tion—Reference to three named, arbitrutors—Arbitra- 
tors refusing to proceed—Court, power of, to appoint 
new arbitrators—Scope of Act, ` ӯ 
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In a case of a submission of a dispute to three 
named arbitrators, all of whom after acting have 
declined to proceed any further, the Court has 
no jurisdiction to appoint new arbitrators in place 
of those who have refused to act. [p. 421, ool. 1; 
p. 422, col. 1.] 

Per Scott, О. J.—Section 8 (1) (b) of the Arbitra- 
tion Act does not apply to the case of independent 
appointments of two arbitrators. In such a case 
where a vacancy occurs it would ordinarily be 
filled by the original appointer as contemplated by 
section 9 of the Act. Section 8 ^1) b) only 
applies in terms to a single vacanoy to be supplied 
by the parties. The section nowhere contemplates 
the case of two original arbitrators appointed jointly 
by the parties plus a third of the same olass 
appointed by the two already jointly appointed 
ór by the parties. The section only applies to 
certain cases of failure to appoint jointly. Clause 
(0) of the section must-be read with clause (a) and 
clause (d) with clause (c'. Гр, 420, col 2.] 

The Court is not at liberty to take upon itself 
to select an individual where the selection is by 
the submission reserved for one of two disputing 
parties. [p. 420, col. 2.] 


Per Hayward, J—The Arbitration Act is an Act to 
amend the law relating to arbitration. It does not 
deal with the whole law of arbitration andit must be 
construed strictly in that it confers special powers 
of interference not otherwise inherentin the Court, 
[р. 421, col. 1.] 

The Arbitration Act applies primarily to ordinary 
commercial contracts in which the reference is to 
a single arbitrator or else to two arbitrators, one 
appointed by each party, with power to call in a 
third arbitrator or leave the decision to an umpire, 
It is not open to the Court to extend this special 
jurisdiction to special contracts not clearly соп. 
templated or expressly mentioned by the Act. | p. 421, 
cols. 1 & 2.] 

Therefore, it is not open to the Court to appoint 
an arbitrator or arbitrators in a case where the 
reference is to more than two arbitrators and the 
parties fail to nominate the arbitrators or the arbitra. 


[р. 421 
col, 2.] 4 


FACTS appear from the following judg- 
ment of 


MaARTEN, J.—This is a petition under the 
Indian Arbitration Act which I adjourned 
into Court and which raises points of novelty 
and some difficulty. Shortly stated, the 
questions are, whether, in я case of a submis- 
sion to three named arbitrators all of whom 
after acting have declined to proceed any 
further, (1) the Court has jurisdiction to 
appoint any arbitrators іп their place under 
section 8 (1) (b) and (2) of the Arbitration 
Асі; (2) if so, whether the Court haa a 
discretion under the same gestion as to whe- 
ther on the facts of any particular case it 
will make any appointment ; and (3) if it 
has such a discretion, then whether on the 
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facts of the present case, such disoretion 
ought to be exercised against making any 
such appointment. 

As regards the facts of the case, one 
peculiarity is that there are three parties 
involved. The lst respondent was a vendor 
of certain piece-goods to the petitioner who 
was the purchaser. The petitioner in his turn 
re-sold the goods to asub-purchaser, respond. 
ent No. 2. Apart from these transactions, it 
appears that the vendor himself bought 
certain goods from the purchaser ; and that 
there were other and separate transactions 
between the purchaser and the sub- purchaser. 
Disputes appear to have arisen with respeot 
to the first lot of goods I have mentioned 
and also I gather as to the other goods, 
Accordingly, on the 2lst March 1918, the 
three parties, viz, the petitioner, the first 
respondent and the 2nd respondent, agreed 
to refer their several differences and disputes 
to the arbitration of the three persons 
named in the submission whish was in 
writing. The arbitrators proceeded with the 
reference and held or fixed various meetings, 
Finally by their letter, dated 12th April 
191c, they declined to continue further in 
the arbitration, Subsequently, correspondence 
took place between the parties with a view to 
new arbitrators being appointed. The peti- 
tioner and the 2nd respondent suggested 
between them’ that two of the original 
arbitrators should act again, but the lat 
respondent in effect declined to proceed further 
and consequently the present petition was 
launched. Itis based solely on the Indian 
Arbitration Act, as it isgommon ground that 
having regard to sections 2 and 8 of that 
Act sections 17 and 19 of Schedule II of the 
Civil Procedure Code cannot apply. 


At the hearing I gave liberty to amend 
the petition by asking in the alternative 
for the appointment of three fit and proper 
persons to be arbitrators. The materiality 
of that amendment will appear later. 


Now taking the question of jurisdiction 
first, Mr. Setalvad, for respondent No. 1, 
contends in effect that as regards the appoint- 
: ment of new arbitrators the Act does not 
apply to the case of three arbitrators. He says 
the Act only applies to the case ofa single 
arbitrator or а single umpire or a third 
arbitrator, and he relies strongly on an 
English case, In re Smith -& Service and 
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Nelson & Sons (1), in support of this con- 
tention. 

Now turning first to the Act itself, it 
is quite clear that section 9 does not apply, 
for that section only applies to the case of 
two arbitrators, one to be appointed by 
each party. And on looking at the rest of 
the Act, it is apparent that the only 
jurisdiction (if any) given by the Act in 
such a case as the present is under section 2. 
Looking at sub-section (1) (b) of section 8, I 
find it runs: “If an appointed arbitrator 
neglects or refuses to асё,... Naw prima facie 
I should have thought that each one of the 
three arbitrators in the present case was "an 
appointed arbitrator” who neglected or refus- 
ed to act. This is quite irrespective of 
the general provisions in the General Clauses 
Act providing for the singular includ- 
ing the plural, and one would be confirmed 
in this prima facie view of the Act by 
noticing that in the preceding sub-section 
(a) the words “single arbitrator” are used, 
thus giving rise to the inference that “an 
appointed arbitrator” in sub-section (b) is 
different from ‘a single arbitrator’ under sub- 
section (a). Further, section 8 begins “in any 
of tbe following cases", thus showing that the 
section is contemplating separate and dis- 
tinct cases. Again, if we turn to sub-section (c) 
we find the draftsman contemplating the 
case of there being two arbitrators and 
an umpire or a third arbitrator. This is in 
keeping with paragraph 2 of the first Schedule 
io the Act, which speaks of a “reference 
to two arbitrators.” If, therefore, as Mr. 
Setalvad contends an ‘appointed arbitrator” 
in section 8 (b) means an appointed sole 
arbitratcr, then in a case of two arbitra- 
tors appointed by the parties jointly there 
would be power under section 8 (d) to supply 
a vacancy caused by (say) the death of 
the umpire or third arbitrator, but there 
would be no power to supply a vacanoy 
caused by the death of one of the two 
original arbitrators. This would, I think, be 
a curious result and ean hardly have been 
intended. Mr. Setalvad says at any rate 
there would be no such power of supplying a 
vacancy if one of the parties had refused 
qo make the original appointment, for then 
there would be no “appointed arbitrator” under 
section 8 (5), while section 9 could not apply 

(1) (1890? 25 Q. B. D. 545; 59 L.J. Q. B. 683; 63 
L. T. 475; 39 W. R. 117; 6 Asp. М, О, 555. 
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because ex hypothesi the appointment was 
io be by the parties jointly. This would 
seem to be so, but even if the Act does 
contain one or two flaws, I do not think 
it follows that there is another Haw. 

Then if we look at section 7 we find 
that “the parties toa submission may agree 
that the reference shall be to an arbitrator 
or arbitrators to bs appointed by a person 
designated therein, " It is, therefore, I think 
clear that the Legislature. had in mind 
oases of two arbitrators other than those 
referred to in section 9, which section ig 
confined to cases where one arbitrator is 
appointed by each party. If then sub. 
sestion (b) applies to ons of two appointed 
arbitrators, I do not see why it should not 
also apply to one of three appointed 
arbitrators and if that be so and if there 
are in fact thres vacancies, I do nob see 
why each of the three vacancies should 
not be filled up, 

Mr. Setalvad urged that an appointed 
arbitrator in seotion 8 (b) means an appoint. 
ed single arbitrator. But if the word “single” 
is thus to be inserted, why does the Act 
itself insert the word "single ” in sub-seation 
(a) and omit it in sub-section (b)? 

So far I have dealt with the case on the 
assumption that the submission of 2186 
‚ March 1918 was {о three named arbitrators 
appointed by the parties jointly and not 
separately by each of ths parties, Looking 
at the submission alone, this is, I think, 
the only view of the instrument that can 
fairly be taken. It is true that the sub- 
mission states that one of the arbitrators, 
namely, Mr, Kamdar, “has acted as 
Solicitor for the respondent No. 1 in this 
matter.” But it would be a natural precau- 
tion to statethis and thus avoid any risk 
of the submission being upset on the 
ground that one of the arbitrators was an 
undisclosed agent of one of the parties, 
Farther, having regard to the definition 
of submission in section 4 of the Aet, 
the submission referred to in section 8 
must be this very agreement of 2186 Marck 
1918 and nothing else. I doubt, therefore, 
whether Iam at liberty to look at other 
circumstances or to see whether in fact 
the arbitrators were nominated or appoint- 
ed by separate parties. If in faot they 
were so separately appointed, this might 
well have been so stated in the submission, 
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In а more presise dosument it would, I 
think, have been so stated. Compare for 
instance Key and Elphinstone’s Precedents in 
Conveyancing, 8th Edition, Volume I, Form 
l,page 167, where the agreement provides 
that the disputes are referred to the arbitra- 
tion ofan arbitrator nominated by A, and 
an arbitrator nominated by B. 

But even if,contrary to the view I hold, 
it should be considered that the submis- 


sion is one to threes arbitrators appointed 
by the parties separately, I still think 
that section 8 would apply. The only 


diffisulty then would ba that having regard 
to the use of the word “sonour” at the 
end of section 8 (1), all the parties would 
have to agree in filling up any particular 
vacancy and nof leave that vacancy to be 
supplied by the person who had appointed 
that particular arbitrator originally, That 
may not be altogether a satisfactory result, 
but I think it is & far more satisfactory 
result than to say thatthe section does 
not apply at all. 

Nor is 16, I think, the trne view that 
this submission was to three named persons 
and those personsonly and that it negatived 
the possibility of any vacancies being filled 
up. The forms in the Second Schedule to 
the Indian Arbitration Act itself show that 
in a submission toa single named arbitra- 
бог, it is unnecessary to provide for а 
vacancy. If that is the case with one 
named arbitrator, I think it would be 
equally the case with three named arbitra- 
tors. It is true that these forma contain 
a reference to the Act, and that the sub» 
mission in question does not. But I do not 
expecta vernacular semi-commercial doou- 
ment to be drawn up with the precision 
one wonld get from English conveyancing 
Counsel. 

Accordingly looking at the construction 
of this Act alone and apart from any 
authority, I should be of opinion tbat the 
present case falls within sestion 8 (1) (b) 
and (2), and that I- had the requisite 
jurisdiction to make the appointment. 

Now, is there any authority which pre. 
vents my so holding? Mr. Setalvad laid 
great stress on the case I have mentioned 
of In re Smith 5 Service and Nelson $ 
Sons (1), He said that that case establish- 
ed that the English Arbitration Act does 
not apply to the case of threg arbitrators; 
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and that, as the Indian Arbitration Act 
is almost a verbatim copy of the English 
Act as regards the clauses in question, 
I oüght to follow that decision. As to this, 
I may say that sactions 1,4, 5 and 6 of 
the English Act correspond to sections 5, 
19, 8 and 9 of the Indian Act, but there 
is no seotion in the English Act correspond- 
ing to section 7 of the Indian Aot, nor 
is the word “ concur” in section 8 of the 
Indian Act found in section 5 of the 
English Act, The above case was a decision 
of the Court of Appeal and the head-note 
is as follows :— 

“ Where an agreement to refer dis- 
putes to arbitration provides for a reference 
to three arbitrators, one to be appointed 
by each of tbe parties, and tbe third 
by the two so appointed, and one of the 
parties refuses to appoint an arbitrator, 
the Court has no power, either under or 
apart from the Arbitration Act, 1889, to 
order him to do so." 

As the Advocate-General for the peti- 
tioner pointed out, that head-note shows 
at once that thereis a material difference 
between the facts of that case and of 
the one I have io deal with. In the 
English case the arbitrators had not been 
appointed because one of the parties re- 
fused to appoint an arbitrator. In the 
case I have to deal with, the parties 
have appointed arbitrators but the arbi. 
trators во appointed have eventually de. 


elined to .act. Having regard to this 
difference of fact it will be seen that 
section 8 (b) could not apply in the 


English case because there was no "appoint. 
ed” arbitrator. Nor, if one looks at the rest 
of that Aot, is there any other section 
which sould possibly apply. Consequently 
it is not surprising to find Lord Esher 
saying at page 518*: 

"AS this was to be a reference to 
three arbitrators, it is obvious that the 
aase does not come within sections 4, 5 
or 6, and that point is given up.” 

.Mr. Setalvad, however, relied upon this 
“statement of Lord Esher as showing that 
the decision applied to the ease of three 
arbitrators generally. He laid even more 
stress on what Lord Lindley said at page 
552,* vte:— Р 

"The other sections, viz, sections 4, 5 
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tainly looka like a blot in the Act, that 
by reason of there being no provision 
as to three arbitrators, as distinguished 
from two arbitrators and an umpire, seo- 
tioas 4, 5 aud 6 do not apply; but we 
cannot help that.” 

Every jadgment musti, however, be read 
in the light of the fasts of the particular 
ease, and in my opinion thera is nothing 
whatever to show that their Lordships 
had present to their minds a oase like 
that which I have to deal with. Oa the 
contrary, Counsel had really givan up the 
point as unarguable and we find Lord 
Чазаа Bowen saying at page 551*. 

On these grounds it asems t9 meim- 
possible tə hold that section 1 of the 
Arbitration Act, 1859, applies; and ib іє 
admitted that if sestion 1 does not 
apply thera is п) remedy for the re- 
Spondents in any of the other seations,” 

It ia true that that casa was cited 
again in the Court of Аррза1 in Manchester 
Ship Oanal Oompany v. S. Person § Son 
Limited (2). There the facts were similar 
in all essentials to those in In ve Smith 
§ Service and Nelson § Sons (1), except that 
legal proseedings had been started. The 
Court, while agreeing that it oould not 
appoint an arbitrator, affirmed the decision 
of Mr. Justice Bigham staying the astion 
under section 4 of the Arbitraticn Act. 
In the course of his judgment Lord Justice 
A. L. Smith said :— 

"The case did not come within the 
power given by the Statute to the Court 
to appoint an arbitrator, because that is 
confined to the cases where the arbitrator 
is single or there are but two arbitrators, 
Lindley, 1, J., said very truly that thia 
was a blot in the Ast, and now we are 
asked to make what, in my opinion, would 
be another blot. This is not an applica- 
tion to order the appointment of an 
arbitrator, buf to stay the action... There 
was, therefore, jurisdiction to make the 
order appealed from, and the appeal must ba 
dismissed.” 

Lord Justice Vaughan Williams said :— 

"It is plain from this that when the 
learned Lords Justices said that seotion 
4 did not apply, it was not meant that 
this was because it was а case of reference 


(2) (1900) 2 Q. В, 608; 69 L, J. Q. В, 852; 48 W, В, 
689; 83 L. T, 45, i 





and б, do not touch this point. It cer- 


*Pages of (1890) 25 Q. B. D, —Ed, 
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io three arbitrators hut only because no 
legal prcceedings had been commenced. 
On that ground no application could bs 
made to stay the action; but in the pre- 
sent case it is abundantly plain that 
section 4 does apply.” 

There again I do not think the learned 
Lords Justices had in view a case like 
that now before me. Similar observations 
apply to the decision of Bacon, V. C., in 
Gumm v. Hallett (8), under the Common 
Law Procedure Act, 1854. Under these 
circumstances, [ do not think that there 
is anything in the above three English 
oases which would cause me to alter the 
view of the Indian Arbitration Aot which 
I should take apart from authority. No 
Indian case on the point has been cited’ 
to me, and I accordingly answer the 
first question I have formulated by hold. 
ing that I have jurisdiction under seotion 
8 (1) (b) and (2) of the Act to ap. 
point arbitrators in the place of the three 
who have refused or declined to aot. 

That brings me to the question of discretion. 

On this point, the positions are somewhat 
reversed, as Mr. Kanga, who was with 
the Advocate-General for the petitioner, 
relies on the English ease of In re Eyre 
and Oorporation ef Leicester (4) as showing 
that I have no discretion under section 
8 of the Act and must make the ap- 
pointment, while, on the other hand, Mr. 
Setalvad distinguishes that case and says 
that I am not bound by it and have a 
discretion as to whether I should make 
any appointment. Mr. Desai, for respond- 
ent No. 2, did not seriously contend [ had 
no discretion, and indeed I understood 
him eventually to admit that the Court 
had a discretion. His main contention 
was that I ought to exercise it in favour 
of making the appointment. However, 
again I prefer to look at the Act first 
apart from authority. Looking then ‘at 
the Aet I find that the word used in 
seotion 8 (2) is "may" and not "musti" 
or "shall". Prima facie, therefore, I 
should have thought the Court would 
have had a discretion, though no doubt 
in an ordinary case and asa general rule it 


would make the appointment and fill up a 
(3) (1872) 14 Eq. 565; 41 L, J. Oh. 514; 26 L. T, 
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(4) (1892) 1 Q. B. 136; 61 L. J. Q. В, 438; 65 L. T. 
188; 40 W. R. 203; 56 J, Р. 228, 
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vacancy as a matter of course. This 
view is, I think, borne out by looking at 
sections 5 and 19. Seotion 5 provides in 
effect that a submission may be revoked 
by leave ofthe Court. The Court, therefore, 
has a discretion in certain oases whether 
it will revoke a submission. So, too, in 
section 19 it clearly has a discretion as to 
whether it will stay an action where there 
is an existing contrast for arbitration 
between the parties. If, therefore, it has a 
discretion in these two latter cases, I do 
not see why it should not also have a 


discretion when the question ia one of 
making a new appointment where the 
arbitrators have declined to act. Authorities 


on other Acts were cited to me to show 
that sometimes in an Act the context may 
show that “may” is really imperative. In 
Delhi and London Bank Ltd. v. Orchard (5) Sir 
Barnes Peacock said:— 

"There is no doubt that in some oases the 
word ‘must’ or the word ‘shall’ may be 
substituted for the word ‘may’; but that 
ean be done only forthe purpose of giving 
effeot to the intention of the Legislature; 
bat in the absence of proof of such inten. 
tion, the word 'may' must be takento be 
used in its natural, and therefore in a 
permissive,and not inan obligatory sense," 

So, too, in In re Baker, Nichols v. Baker 
(6), Cotton, L. J., says: — 

"I think that great missonception is 
caused Бу saying that in some oases ‘may’ 
means ‘must’, It never сап mean ‘must’, 
so long as the English language retains 
its meaning, but it gives a power, and, then 
it may be a questionin what cases, where a 
Judge has a power given him by the word 
may’, it becomes his duty to exercise it.” 

Кез v. Mitchell (7) із a recent instance 
where the Court agreed that the above was 
the right principle to adopt, but differed 
in their application of it, the majority 
holding that in that particular case "may? 
was imperative: see also Reg. ү, Judge 
Turner (8). Applying the above principle 
to the case I have to deal with, I do not 

(5) 41. A. 127 at р. 185; 8 Sar. P. C, J. 723, 8 C. 
41; 3 Suth; P. C. J. 423; 7 P. R. 1878; 1 Ind. Jur. 457; 
1 Ind. Dec. (x. в.) 622. 

(6) (1890) 44 Ch. D. 262 at p. 270; 59 L. J, Ch. 661 
62 L. T. 817; 88 W, R. A17. 

(7) (1918) 1 K, B. 561; 82 L. J. K. B, 153; 108 L. 
T. 76; 77 J. P. 148: 23 Cox C. C. 273; 29 T. L. R. 157. 


(8) (1897) 1 Q. B. 445 at p. 448; 661, J. Q. B4417; 
76 L. Т, 556; 45 W. В. 316, 
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see that the Legislature intended to make 
‘an appointment imperative. For instance 
suppose an application by one party for 
leave under section 5 to revoke a submission 
саше on with another application by his 
opponent under section 8 to supply a 
vacancy, it surely could not be contended 
then that the (Court had no discretion. 
Or similarly, if one of the applications was 
under section 19 fora stay, the Court would 
then have to decide whether the action or 
the arbitration should proseed. Accordingly 
I think it more consistent with the scheme 
of the Act, that section 8 should be dis- 
eretionary rather than imperative. There- 
fore, on the Act alone and apart from 
authority on the Act, I should have thought 
I had a disoretion under section 8. 

Turning next to authority on the Act, the 
саве of In re Byre and Oorporatton of Leicester 
(4) was а саве where, so faras I can see, 
there ‘was no possible ground for contending 
that the Court onght to exercise its discretion 
by refusing to appoint an arbitrator. The 
oase, therefore, differs from the present one 
where there are grounds for contending 
that no such appointment should be made. 
I entirely follow and respectfully agree 
with what Lord Justice Kay said in that 
case at page 143, voz, :— 

. “I desire, however, not to bind myself 
with regard to the question whether the 
word ‘may’ in the section may not in 
certain cases give a discretion to the Court, 
I conceive that cases might arise where it 
would be necessary to exercise some disoretion. 
I understand that in this case it is ad- 
‘mitted that some of the matters in dispute 
were clearly such as ваше within and 
ought to be referred under the submission. 
In such a case, I do not think that the 
Court would have a discretion to say that 
it would not entertain the application, 
assuming, of course, that all the necessary 
preliminary steps had been taken—that is 
to say, that there had been a sufficient 
notice within the section, and no appointment 
had been.made within the seven days. In 
such a case 1 do not think the Court ought 
to exercise any discretion, if it has any; 
its duty under such aircumstances really 
becomes only ministerial. I, therefore, agree 
that for the purposes of this case the word 
‘may’ must be treated as equivalent to ‘must. 
But 1`до not wish to hold. that in every 
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case ‘may’ in this sestion is equivalent 
to "must." 

Then if one turna to the other judgments, 
I think that all that Lord Esher and 
Lord Justica Lopes say is that in the case 
they had to deal with, “may” must be 
treated as equivalent to "must," though not 
in every case. This is certainly a possible 
view of their langaage, and I think it is 
the right one. This is borne out by the 
head-note which says:— 

“As а general rule, where the conditions 
exist under which the section is applicable, 
the Court or Judge has по discretion to 
refuse to appoint an arbitrator." 

There Lord Esher in fact said:— 

"What under these sircumstancas does 
the section provide that the Court ia to do? 
Tt says that the Court ‘may’ appoint an 
arbitrator. It is argued that under, this 
provision the Court may say in this case, 
where it is admitted and the Court has 
decided that there is a dispute within the 
submission, that it will not force the Oorpora- 
tion to go to arbitration, but will leave the 
sontrastor to bring an action —that is, that the 
Court has a disoretion to sayin such а case 
that, though опе side has contrasted to refer 
the matter to arbitration, they need not 
act according to their contract, and that 
the Court will relieve them from it, and 
the other side must bring their action, I 
do not think that that is so, I think that 
in such a case as this may means ‘must’ 
and that the Uourt is bound to appoint an 
arbitrator. І cannotaccede to the argument 
that the Court has a discretion in such a 
case as this, because there is a discretion 
under section 4 in cases where the parties 
have proceeded quite differently, and, one 
party having brought his action, the other 
party applies to the Court to stay it. That 
is the converse of this case." 

Then Lord Justice Lopes said:— 

"With regard to the language of the 
section, I think that in a case like the 
pressnt, where there is a dispute clearly 
within the submission and a failure to 
concur in the appointment of an arbitrator, 
and the proper notice has been given, the 
word ‘may’ is equivalent to “must.” 

I think the important words in both 
those two judgments are “such a oase” 
and "a case like the present,” and that the 
judgments of those learned Lords Justices 


Vol. L] 
' @OPALJI EUVERJI 0, MORARJE JERAM NARANJI. 


ought to be limited to the case they were 
dealing with or cases similar to that and 
were nof necessarily of universal applica- 
tion to all arbitrations, Therefore, in the 
view which I take І am not precluded 
by any English authority from giving 
effect to the construstion of the Act which 
I should adopt apart from authority; and 
no Indian sase on section 8 of the Act 
was cited to me. Accordingly, on the 
second question, [ hold that 1 have a 
discretion under section 8. But I also 
hold that a very strong oase must be 
made out for the exercise of that discre- 
tion against filling up a vacancy, I will 
not attempt to lay down any exhaustive 
test for the exercise of that discretion, 
but I think one test would be whether 
farther arbitration proceedings would be 
unworkable ог would produce very great 
hardship. 1 think in this way опе will 
best carry out the scheme of the Act 
.and give effect to the spirit shown in the 
preamble which runs:— 


“Whereas it is expedient to amend the 
law relatiug to arbitration by agreement 
without the intervention of a Court of 
Justice.” 

The intervention of a Court may in 
certain cases be necessary, but its object 
should be to assist the parties to carry 
out their agreement and not to thwart 


them and still less should it show any 
petty jealousy of arbitrations, 
Now that brings me to the third 


question, namely, whether in the present 
caso I ought to exercise my discretion 
in favour of Mr. Setalvad’s client and refuse 
to make the proposed appointment. Mr. 
Setalvad’s main grounds are (1) that the 
arbitration is really impracticable ог 
-unworkable, as it involves а series of 
different disputes all of which are not com- 
mon to all three parties to the submission, 
(2) that the arbitration would be ineffec- 
taal, becausa the statement in the submis 
sion that respondent No. 1 is a proprietor of 
his three businesses therein named is 
untrue, inasmuch as he has по interest 
in one of the businesses and has partners 
in the other two businesses who do not 
concur in the arbitration, and (3) that 
one of the arbitrations has already proved 
abortive. 


27 


INDIAN OASES. 


417 


Dealing with the first point, it is quite 
true that the arbitration involves separate 
disputes, that is to say, that there are 
dispntes between the petitioner and respond- 
en: No. 1 in which respondent No. 2 is not 
concerned, and that there are other disputes 
between the petitioner and respondent 
No. 2 in which respondent No. 1 is not 
concerned. Bat the parties knew that 
before they entered into their submission. 
Therefore it hardly lies in the mouth of 
one of them, vzz., respondent No. 1, to object 
to those disputes being decided by the 
forum they bave ши пау agreed on, Оа 
this I may refer to what Lord Selborne 
said in Willesford v. Watson (9) (which 
was a oase of a mining lease with an 
arbitration clause and arose under the 
Common Law Procedure Act, 1854), viz :— 

"Then we are told that this is an 
arbitrary tribunal, finaland without appeal, 
and so forth, and that these are not fit 
questions to go before the arbitrator. But 
I think that the Legislature and the Act 
of Parliament under which the Court is 
now asked to act have given the answer 
to that argument. If parties choose to 
determine for themselves that they will 
have a domestic forum instead of resorting 
to the ordinary Courts, then since that Act 
of Parliament was passed a prima facie duty 
is east upon the Courts to aot upon such 
an agreement, The parties here have 
madethat agreement. They probably knew 
what were the reasons in favour of deter- 
mining these questions by arbitration, and 
what were the reasons against it, and 
they made it part of their mutual contract 


that these questions should be so deter- 
mined. The plaintiffs cannot, therefore, be 
now heard to complain if that part of 


their contract is carried into effect.” 

Further. in the present case I do not 
think it can be said that these several 
disputes would make the arbitration un. 
workable or produce great hardship on any 
of the parties. If the arbitrators so 
desire, they can hear the several disputes 
separately and I do not see on that 
score why there should be any great 
difficulty in arriving at an award. 

The second objection seems at first sight 
a serious one. Bat in the first place, it 

(9) (1873) 8Ch App. 473 atp 479; 42 L, J. Ch. 
447; 28 L. Т. 428; 21 W, R. 850, 
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must bë noted that the submission itself 
which was prepared by respondent No. 1’s 


own Solicitor gives, the lie to his allega- 
tions. This submission, which is dated 
21st March 1918, states quite clearly 
that respondent No. 1 “is doing business in 
the names of Gopalji Kunvarji, Valji 
Durlabhji and Ramdas  Pranjiwandas." 


These arethe three businesses in question. 
It further states that he, respondent No. 1, 
has entered into different contracts “in 
his different names mentioned above,” with 
the petitioner. These are contracts dis- 
putes in respect of which are referred to 
arbitration. His opponents, the petitioner 
and the respondent No.`2, say that these state- 
ments in the submission are correct. They 
“deny absolutely the truth of the allegations 
by respondent No. 1 that he in fact is not 
the owner of these businesses; and they 
are prepared to take the risk, so far as 
there is any risk, of respondent No. 1 being 
able to show that any other person besides 
himself has an interest in these businesses 
and is not bound by the submission. 

They also refer to the correspondence 
and in particular toa letter, dated the 8th 
. December 1917, from the Solicitors for 
respondent No. 1 to Messrs. Shroff and 
Dinsha, the Solicitors for the petitioner. 
That letter is headed: ''Re Ramdas Pran- 
jiwandas and  Morarji- Jairam  Naranji." 
Ramdas Pranjiwandas is the nama of the 
business firn which the respondent No, 1 
now alleges he has no interest whatever in. 
This letter from respondent No. I's Solicitors 
is with reference to a contract between 
that business firm and the petitioner and 
it speaks of “Our client Mr. Gopalji” who, 
of course, is respondent No. 1. In faot no 
other person is named as their client, although 
I notice in some places-the expression “our 
clients” is used. Be that as it may, this 
letter like the submission gives the lie to the 
allegation that respondent No,1 is not 

interested in the business. 

Further, it is noteworthy that the allega- 
tions of respondent No. 1 rest on his own word 
alone. If it be the fact that he has part- 
ners who have not assented or authorized 
him to enter in to this submission, why have 
they not come forward and made an affidavit 
to that effect? Again, as was pointed out 
by Mr. Desai for respondent No. 2, if this 
port of unsupported allegation is to be accepted 
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by the Court, nothing would be easier 
in any case than fora man to get out of 
a submission by falsely alleging that he 
had partners. Under the above sircum- 
stances, I think, Iougbt not to accept re- 
spordent No. 1’s unsupported allegations 
about the existence of partners and his want 
of authority and so on,and accordingly I 
reject those allegations. 

As regards the third point as to one 
arbitration having proved abortive, that 
certainly is the case, but I do not think 
it follows that I ought to refuse to give 
the parties another chance of setting their 
disputes in the way they have agreed upon. 

In the result, therefore, and after a careful 
consideration of all. the facts of the gase, 
I am of opinion that no case is made ont 
for my refusing to make the proposed ap- 
pointment. 1 think, therefore, and I so hold, 
that I ought to make the appointment. 

That brings me to the prayer of the 
petition. The petition was apparently launch- 
ed on the theory that the petitioner and 
respondent No. 2 were each entitled to appoint 
a new arbitrator and that they had done so 
and that the Court ought to confirm such 
appointmant and appoint an additional third 
arbitrator, or alternatively, allow the first 
two -to act alone, and take up the matter 
where they left it on 12th April 1918. In 
my view, that is not'a correct interpretation 
of the Act. I do not think that under 
section 8 the petitioner or respondent No. 2 
had power to appoint an arbitrator. It was 
neoessary, I think, for all three parties to . 
concur in the appointment of each of the 
three arbitrators. That being so, I will 
not grant the prayer of the petition as 
originally framed but will only grant. the 
alternative amended prayer, namely, for the 
appointment of three fitand proper persons 
to be arbitrators. But the time for making 
the award must be duly extended under 
section 12 of the Act. The exact period I 
will fix after hearing the parties. 

As regards the persons actually to be 
appointed the petition will be remitted to 
Chambers for that purpose. But I may 
Say that I do not intend to re-appoint any 
of the three original arbitrators. nor shall 
I appoint any Solicitor of any of the parties, 
I wish three independent arbitrators to be 
appointed, but I see no objection to an 
independent Solicitor being one of such three 
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arbitrators, ` It- will, of course, вате expense 
if the parties agree that the reference 
should be to a single arbitrator. Should the 
parties fall in with that suggestion, the 
appointment can be made, so far as my 
order goes, without prejudice to any conten- 
tion which respondent No. 1 may raise in an 
Appellate Court challenging my decision on 
the question of jurisdiction and discretion. 

As regards the costs, I think on the 
whole it is fair that they should follow 
the event and that accordingly respondent 
No. 1 should pay the costs of the petitioner 
and respondent No. 2 of and incident to this 
petition up to date, 4 
“TI will only add-in conolusion that I hope 
Counsel and Solisitors will show more dis- 
cretion as to the cases whioh they ask 
to be heard in Chambers, Although this 
базе has taken over a day to argue, it 
was originally brought on in Chambers. 
In my opinion, it should have been ad- 
journed into Court from the outset and never 
been in my Chamber List at all The 
course actually taken has caused extra 
expense and some delay, and the omission 
to have an official translation of the 
submiasion, the precise terms of whioh 
were material, necessitated another adjourn- 
ment. But having regard to the past 
practice and to the apparent delay in the 
Translator’s office, I do not think I ought 
in the present case to visit the petitioner 
_with the costs of these adjournments. But 
I give a warning that in the future I may 
take a different course. 

Mr. Taraporevalla, for the Appellant: 

Messrs. Kanga and Strangman, for Respon- 
dent No, 1. 

Messrs. Kanga and Desai, for Respondent 


No. 2 
JUDGMENT. 

Scorr, О. J.— The petitioner Morarji 
Jairam Naranji petitions under the Indian 
Arbitration Act as follows:— 

“1, That by a writing in the Gujarati 
language and character made in Bombay 
on the 21st day of March 1918 between 
the Ist respondent of the lat part, the 
petitioner of the 2nd part, and the 
2od respondent Pitamber Vithalji of the 
9rd part, certain disputes between the 
said parties in respast of contracts for 
sales апі purshases of piesa goods of ready 
and forward delivary wara referred to 
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the joint arbitration of Messrs.  Lalji 
Govindji, Morarji Mathurdas Kamdar (a 


Solicitor of this Hon’ble Court and Solicitor 
for the Ist respondent) and  Mansukhlal 
Oghadlal upon and subject to the tsrms 


and conditions mentioned in the said 
writing. By the said writing it was 
provided that the said arbitrators should 


publish their award within two months, 
and power was given to the said arbitrators 
to further extend the said time by one or 
two months. A copy of the said writing 
is hereto annexed and marked A. 

"2. The said arbitrators entered upon 
the said references and, after partly pro- 
ceeding with the reference, they, by their 
letter of the 12th April 1918, addressed 
to the aforesaid parties to the ssid reference, 
informed them that they declined to 
continue to ast further as arbitrators, A 
copy of the said letter is hereto annexed 
and marked B. 

“3. Thereupon the petitioner by his 
attorneys’ letter, dated the 24th April - 
1918, addressed to the respondents, informed 
them that under the events that had 
happened the petitioner was entitled to 
have three arbitrators appointed in place 
of the said three originally appointed 
arbitrators under the provisions of section 
5 of the above Act and suggested the 
name of the said Mr. Mansukhlal Oghadlal 
(whom he had induced to aot again as 
arbitrator) as one of the said newly to 
be appointed arbitrators and called upon 
them to concur in his appointment and 
to suggest the names of two other persons 
as arbitrators within seven clear days after the 
service of the said letter. A copy of the said 
letter is hereto annexed and marked О and 
the office translation of the consent in 
writing of the said Mr.  Mansukhlal 
Oghadlal to again act as arbitrator, dated 
the 15th day of May 1918, is hereto annexed 
and marked D. 

“4, In reply to the said letter the 
second respondent Pitamber Vithalji by his 
attorneys’ letter dated the 14th day of 
May 1918, addressed fo the  petitioner's 
attorneys, informed them that their olient 
had again appointed the said Mr, Lalji 
Govindji as one of the arbitrators and 
that the said arbitrator Mr. Lalji Govindji 
had no objestion to continue as arbitrator, 
Copy ‘of correspondence between the 
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petitioner’s attorneys and the attorneys of 
the said Pitamber  Vithalji is hereto 
annexed and marked E. 

5. The 1st respondent has in his 
attorneys’ letter, dated 25th April 1918, 
addressed to the attorneys of the petitioner, 
stated that all the three arbitrators having 
refused to act, the petitioner was- not 
entitled to make any fresh appointment 
and to call upon the lst respondent to 
вопопг in such appointment and to suggest 
the names of two other arbitrators and 
the lst respondent declined to do во. 
A copy of the said letter is hereto annexed 
and marked F.” 

The prayer is to the Court (1) to confirm 
the appointment of Mansukhlel Oghadlal 
and Lalji Govindji as arbitrators and 
appoint a third arbitrator and to make 
an order directing such three arbitrators 
or only the two above named to proceed 
with the reference from the stage where 
the originally appointed arbitrators left it; 
or (2) alternatively to appoint three arbi- 
trators to proceed with the reference. 

It was objected by Gopalji Kuverji that 
the Indian Arbitration Act did not confer 
upon the Court jurisdiction to make any 
such order in the circumstances of the oase, 

Mr. Justice Marten, befcre whom tbe case 
came in Chambers, held that section 8 of the 
Aot did give him jurisdiction and acting 
upon a subsequent consent of the parties 
he appointed a single and entirely new 
arbitrator to dispose of tbe reference. 


The reasoning by which the learned 
Judge arrived at his decision was as 
follows:—- 


"Section 8 (c) contemplates the oase of 
two arbitrators plus an umpire or third 
arbitrator. As power is given to supply a 
vacancy caused by the death of the third 
arbitrator, one would expect a prov‘sion to 
supply а vacancy or vacancies caused by 
the death of the two first arbitrators. Sub- 
section (b), if read liberally, would furnish 
such provision and if so, 16 would equally 
apply to the supply of vacancies caused 
by the death, refusal, eto., of three 
arbitrators.” 

But is ib correct to hold that clause (b) 
is meant to cover the-case of arbitrators Nos. 
1 avd 2 where the appointment of arbitrator 
No. 3 falls under clauses (c) and (d) ? 

І think not; because arbitrator No, 3 in the 
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case supposed in (c) and (d) is in a 
special category like an umpire appointed 
jointly by the parties or by arbitrators Nos. 1 
and 92,each of whom is appointed by one 
of the parties independently of the other. 
Section 8 (1) (b) does not apply to the 
case of independent appointments of two 
arbitrators. In such esse when a vacancy 
occurs, it would ordinarily ba fill-d by the 
original appointer, as contemplated in rection 
9. Section 8 (1! (b) only applies in terms 
to a single vacancy to be supplied by the 
parites. Section 8 nowhere seems to oon. 
template the case of two original arbitra- 
tors aprointed jointly by the parties plus 
a third of the same olass appointed by the two 
already jointly appointed or by the parties. 
In short section 8 only applies to certain cases 
of failure to appoint jointly, Where 
shoosers should but do not concur, the 
Court is enabled to assist them by the 
selection and appointment of an individual 
falling in one of the following categories 


—an (t.¢, one) arbitrator; an umpire; a 
third arbitrator in the special sense in 
which the term is used, It follows 


that, in my opinion, clause (b) must be 
read with clause (0) and olanse (d) with 
clause (c) of section 8. Tbe Court is not 
at liberty to take upon itself to select an 
individual where the selection is by the sub- 
mission reserved for one of two disputing 
parties. 

Tbe Actdoes not attempt to provide for 
Tt only gives assistance in the 
commoner cases where joint appointment can» 
not be arrived at. 

It is said that the present case is one 
of joint appointment of three arbitrators, ` 
That is probably correct, -but 16 is not 
ove of the common cases of joint appoint- 
ment contemplated by the section. It is 
unuenal, except perhaps in references in the 
course of a suit, to have a triangular 
submission and the joint appointment of 
three. 

In Russell on Awards, Part II, Chapter III, 
section 3, in the Editions of 1&70, 1882 and 
1906 it is said: 

"In ease of the death, refusal to act, or 
incapacity, of a single arbitrator... Judge 
may appoint a new one if the parties do 
not; and...where one of two arbitrators fails 
for the hke causes, unless the party appoint- 
ing him appoints a fresh arbitrator, the 
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remaining arbitrator may be appointed to act 
alone.” 

The authority given for this statement 
is until 1889 the Conmon Law Procedure 
Act, 1854, sections 12 and 13, and after 
that date the Arbitration Ast, sections 5 
and 6 (sections 8 and 9 of the Indian Act), 
whish reproduced sections 12 and 13 of the 
Act of 1854, This, аз the pronouncement 
of the standard text-book on arbitration 
unaltered through a period of thirty-five 
years, is a good indication of the under- 
standing of the profession as to ‘the scope of 
these sections, The dicta of Lord Justice 
Lindley and Lord Justice A. L. Smith in 
In re “mith & Service and Nelson & Sons 
(1) and Manchester Ship Canal Oompany v. 
S. Pearson and “on, Limited (2) respectively 
show that those learned Judges understood 
the provisions in question in the same 
sense. 

In my opinion, therefore, the Court had 
no jurisdistion to make the order that it 
did, and the appeal must, therefore, succeed 
upon that ground, The appeal is allowed, 
and the decree is set aside and the petition 
dismissed with costs throughout upon the 
petitioner. 

Haywann, J.— The appeal involves a point 
of importance. The Indian Arbitration Aot 
applies to the appointment of я single 
arbitrator and in certain cases to the 
appointment of two arbitrators. Does it 
apply ia any case to the appointment of 
three -arbitratorsP It is important to 
remember in resolving this point that the 
Act is an Act to amend the law relating 
to arbitration, It does not deal with the 
whole law of arbitration and it must bo con. 
strued strictly, in that it confers special 
powers of interference nototherwise inherent 
in the Court, 

It appears to me, with thisin mind, 
that it applies primarily to the ordinary 
commercial contracts in which the reference 
is to a single arbitrator or else to two 
arbitrators, one appointed by each party, 
with power to бай] in a third arbitrator or 
leave the decision to an umpire, Such are 
the references treated in sections 1 and 
2 and at page 202 in section 3 of 
Chapter IV of Russell on Arbitration, 4th 
Edition, 1270. This application is indicated by 
section 6, which provides that a submission 
shall be deemed ordinarily to be to a single 
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arbitrator and that if the raference is to 
two arbitrators they shall have power to 
appoint an umpire; while section 8 (1) (a) 
and (b) proseeds to provide for the failure 
of the parties to nominate the single arbitra- 
tor or the failure of the nominated arbitrator 
to proceed with the arbitration, and section 
9 for the failure of either of the parties 
fo nominate either of the two arbitrators 
or the failure of either of the nominated 
arbitrators to proceed with the arbitration; 
while provision has already been made 
in section 8 (1) (c) and (d) for the failure of 
the parties or the two arbitrators to nominate 
the third arbitrator or the umpire. It has 
baen provid-d that the arbitration shall in all 
these oases be made effective, if necessary, by 
the special interference of the Court. These 
provisions of the Indian Arbitration Act repro. 
duce verbatim the Eaglish Statuta, 1889. 

It is not, in my opinion, open to us to 
extend this spacial jurisdiction to special 
contrasts not clearly contemplated and ex- 
pressly mentioned by the Act, Thus it is 
not open to us to interfere where the refer- 
ence isto two arbirrators to be appointed not 
one by each party but the two jointly 
by the two parties, There is no provision in 
section 9 for interferenae on the failure of the 
parties jointly to nominate the two abitra- 
tors. Nor do clauses (2) and (b) read to- 
gether provide for interference on the failure 
of two arbitrators so nominated to proceed 
with the arbitration, There two clauses 
must, in my opinion, be read together and 
the words "the appointment of an arbi- 
trator” at the end of clause (a) read as 
repeated in the words "if an appointed 
arbitrator" at the opening of clause (b); 
just as the two clauses (c) and (d) have 
also plainly to be read together. It would, 
in my opinion, be repugnant to the 
arrangement and plain meaning of section 8 
of the Indian Arbitration Aot to give effect 
to the general provisions of section 13 of 
the General Clauses Aot. 

It is similarly, in my opinion, not open 
to us to interfere where the reference is 
to more than two arbitrators and the parties 
fail to nominate the arbitrator or the arbi- 
trators fail to proceed with the arbitration, 
There ia no provision in section 8, clauses 
(c) and (4), providing for a difference of 
opinion between two arbitrators and settle. 
ment by a third arbitrator or by an umpire, 
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Such references are thus treated at page 
203° of section 3 of Ohapter IV of Russell 
on Arbitration, 4th Edition, 1870: “The 
arbitrators selected, one by each side, ought 
not to sonsider themselves the agents or 
advocates of the party who appoints them... 
In order to ensure a decision in 
ease of difference of opinion, the submis- 
sion frequently goes on to prescribe that 
the two arbitrators shall name a third and 
that an award made by any two, if they 
cannot all agree, shell be sufficient. If 
the two arbitrators do not appoint a third 
arbitrator or an umpire, when at liberty 
to do во, a Judge...may appoint...” Russell 
proceeds to distinguish the duty of a third 
arbitrator from that of an umpire: “The 
arbitrators named by the parties often seem 
to think that they are to represent their 
respective nominors and act rather as ad- 
‘vooates than Judges, while the third arbi- 
trator frequently supposes he is an umpire 
and that his active interference is not to 
commence until the others have differed 
finally...” And at page 211 of section IV: 
"Where two arbitrators are appointed, the 
submission often provides that in case of 
their not agreeing in an award, the matters 
shall be decided by a third person, who 
is styled an umpire.” Clauses (с) and. (d) 
of section 8 do not, in my opinion, pro- 
vide for interference, where the reference 
is not to two arbitrators with power to 
settle differences of opinion by summoning 
a third arbitrator or referring the matters 
to an umpire, but is, as here, direotly to 
three arbitrators. Such references would 
appear not to have been inoluded within 
the particular provisions of sections 8 and 
9, though they might fall within the pro- 
visions of the other sections including sec- 
tion 19 of the Indian Arbitration Ast. 
This would appear to have been the view held 
in Inre Smith & Service and Nelson and 
Sons (1) and in Manchester Ship Oanal Oom 
pany v. S. Pearson (y Son, Limited (2), under 
the English Statute relied on in рага. 
graph 964 of "Volume I of MHalsbury’s 
Laws of England. 

.. The appeal should, therefore, in my 
opinion, be allowed, as the appellant and two 
respondents referred their disputes direct 
‘to ‘three arbitrators and Mr. Justice Marten 
had no jurisdiction on their refusal to pro- 
„geed with the arbitration to appoint fresh 
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arbitrators under the Indian Arbitration 
Act. It would not be necessary in this 
view of the: matter to decide whether the 
special powers conferred by the Act were 
discretionary with the Court. 1t would 
appear to me, however, that Mr. Justice 
Marten placed the right interpretation upon 
the decision in In re Eyre $ Corporation of 
Leicester (4) and that the word “may” 
never can mean "must" во long as the 
English language retains its meaning, 
though the exercise of a discretionary power 
conferred by the word ‘may’ might, in oer- 
tain circumstances being established, be- 
come imperative on the Judge, as observed 
by Cotton, L. J., in Inve Baker (6).;;1% 
would further appear to me that it: would 
not have been proper for us to interfere 
with the exercise of the discretion :vested 
in Mr. Justice Marten merely upon our 
own views of the desirability or otherwise 
of leaving the parties in this particular 
matter to their ordinary remedies in the 
Court. 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Sxconp Ст ArreaL No. 211 or 1914. 
April 24, 1918, 

Present :— Mr. Justice Shadi Lal and Mr. 
Jrstice Wilberforce. 
Musammat BHARI—Dersnpant— 
APPELLANT 
versus 
KHANUN AND OTBERS— PLAINTIFFS— 
HAKU AND OTHERS— DEFENDANTS— 
RESPONDENTS. 

Custom— Succession —&Non-ancestral property— Siviya 
Jats of Gujrat District—Sister versus collaterals of 
ninth degree— Burden of proof—Appeal—Death of те- 
spondent—Legal representatives not brought от record 
within prescribed time—Order permitting one re- 
spondent ie represent olhers—Sufficient cause— Civil 
Procedure Code (Act V of 1908), О. 1,7. 8, О. XXII, 
‘er. 4,9. 

Plaintiffs, collaterals in the ninth degree of one 
G.,a Siviya Jat of Mauza Siviya in the Gujrat 
Distriot, sued his sister to recover possession of 
property left by him. It appeared that the property 
was not ancestral qua the plaintiffs and that there 
was no entry in the Riwaj-i-am favouring their 
succession С | 
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Held, (1) that the. onus was on the collaterals 
to establish a custom that they were entitled to 
exolude the gister; [p. 423, col. 1.] 

{2) that having failed to prove this oustom, the 
plaintiffs could not fall back upon the personal 
law as furnishing the rule for decision, and that 
canggung their suit could not succeed. [p. 423, 
ool. 2. 

Where during the pendency of an-appeal some 
of the plaintiffs-respondents died and no application 
was made to bring their legal representatives on 
the record within the period of limitation, but it 
appeared that the Court had made an order under 
Order I, rule 8, Civil Procedure Oode, permitting 
one or more of the respondents to represent all 
the others: 

Held, that under the circumstances there was 
sufficient cause for not making the application 
within the prescribed period and that the period 
should be extended. [p. 428, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Jhelum Division, dated 
the 8th November 1913, varying that. of 
the Subordinate Judge, 2nd Class, Gujrat, 
dated the 30th May 1912, decreeing the 
claim in part. 

Mr. Oertel, for the Appellant. 

Lala Ganga Ram, for the Respondents, 

“ JUDGMENT.—The relevant facts of this 
case areset out in the order of remand 
dated the 25th May 1917, which must be 
read as a part of this judgment. The 
question for determination is whether the 
plaintiffs, the collaterals of one Gaman, a 
Siviya Jat of Mauza Siviya in the Gujrat 
District, should, or should not, ba preferred 
tə his sister in tlie matter of inheritance 
to his landed estate. Now, considering 
that the propsrty has not bean proved to 
he anesstral quz the plaintiffs, that they 
are collaterals in the ninth degree, and that 
there is no entry inthe Riwa’-i-am favour- 
ing their succession, we concar in the 
view taken by Sir William Olark in Вћої 
v. Kahna (1) that the onus is on the col- 
laterals to establish & custom that they are 
entitled to exeluda the sister. 

It is perfestly clear that the plaintiffs 
have not addused a single instanes to show 
that the collaterals of the ninth degree өх« 
elude a sister from succession to non- 
ancestral property. The Court of first in- 
stance appointed a Munsif to make a local 
eaquiry into the question of custom, and 
iue report submitted by him discloses no 
precedent, jadicial or otherwise, in support 
of the plaintiffs’ claim. 

(1) 1 Ind, Oas, 695; 35 Р, В. 1909; 32 P. W. R.11909; 
45Р, L, R, 1909. 
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It is, however, contended that on failure 
to establish the custom set up by them the 
plaintiffs вап fall back upon the personal 
law as furnishing the rule for  deoision, 
To this contention we are unable to accede. 
It must be remembered that the parties, 
who are Jats, are governed presumably by 
agricultural custom in the matter of in- 
heritance; and indeed they appear to have 
placed their reliance upon custom. In these 
circumstances the plaintiffs’ failure to prove 
a custom in favour of their olaim does 
not lead to the conclusion that no custom 
regarding succession to the estate is appli- 
cable to the tribe and that the personal 
law must necessarily be followed. The 
only thing which вап be said is that the 
custom set up by the plaintiffs has not 
been proved, and upon that finding their 
suit should be dismissed. 


It appears that some of the plaintiffs, 
who are respondents in this appeal, died 
during the pendency of the appeal, and 16 
is contended by Mr. Ganga Ram that as no 
application to ‘bring their representatives 
on the record has been made within the 
prescribed period, the appeal has abated 
so far as those respondents are concerned. 
From the affidavits filed by both the parties 
it appears that of the eight respondents, 
who died during the pendency of the appeal, 
four have got their legal representatives 
already on the record; and of the! remain- 
ing four, Gaman, Alam and Khwaja died 
more than six months ago, and Hakam, 
son of Chanan, died according to the appel. 
Jant six months ago, but according to the 
respondents about eight months ago. Mr,. 
Oertel, however, argues that as an order 
was passed by this Court under Order I, 
rule £, Civil Procedure Code, permitting 
one or more of the respondents to repre- 
sent all others, the appellant did not con- 
sider it necessary to implead the legal re- 
presentatives of those respondents who had 
been permitted to be represented by others, 
We think that the matter is by no means 
clear, and we are, therefore, of opinion 
that there was in the circumstances suffi- 
sient cause for not making the application 
within the prescribed period. Accordingly 
we grant the application for bringing the 
legal representatives of the deseased persons 
on the record. 
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The result is that we accept the appeal 
and setting aside the decree of the lower 
Appellate Court dismiss tbe plaintiffs’ suit 
with costs throughout. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Execorion Seconp АррЕАІ, No. 261 
oF 1917. 
December 11, 1918. 
* Present:—Mr. Justice Piggott and Mr. 
Justice Walsh. 
KALKA PRASAD—Dsorte- 
HOLDER—-APPELLANT 
versus 
RAJ RANI AND OTHERS—JUDGMENT- 


DEBT RS— RESPONDENTS, 

Bundelkhand Alienation of Land Act (II of 1903), 
ss. 4, 6, 9 (3), 6— Hindu Ghosis, whether members of 
agricultural tribe - Mortgage by member of agricultural 
tribe—Suit on mortgage—Preliminary decree— Court, 
power of, to refuse to make decree absolute—Board 
of Revenue, decision of, waether binding on Civil 
Courts. . 

Hindu Ghosis of Jalaun District are a sub-caste 
of Ahirs and are, therefore, members of an agri- 
cultural tribe within the meaning of section 4 of 
the oo Alienation of Land Act. [p 426, 
col. 1 


A member of an agricultural tribe executed a 
mortgage of certain land in favour of a non- 
agriculturist. The latter bronght а suit on foot 
of the mortgage and obtaineda preliminary decree 
for sale. On application made for a final decree 
the Court refused to pass it on the ground that 
the mortgage wasin contravention of the provisions 
of section 6 of the Bundelkhand Alienation of 
Land Act and sent the case to the Collector: Е 

Held, that the procedure adopted by the Court 
was perfectly legal [р. 426, col 2; p 427, col 1.] 

' The entire provi-ions of the Bundelkhand Aliena- 
tion of Land Act are mandatory upon the Civil 
Courts and the Courts are bound to enforce them 
independently of any pleading raised by the defend- 
antin a particular suit [p. 427, col. 1 j 

Per Walsh, J.—A decision of the Board of Revenue 
on о matter arising under the provisions of 
the Bundelkhand Alienation of Land Act, although 
not binding upon the parties to a civil suit, isa 
matter which any Civil Court is bound to examine 
vory olosely. Any Civil Court, although not bound, 
ought to follow such a decision of the Board in 
& matter peculiarly within its knowledge and 
jurisdiction, unless there is some overriding reason 
to the contrary !p. 4:7, col 1] 


Execution seaond appeal from a decree of 
the District Judge, Jhansi, confirming that 
of the Munsif, Orai, 
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Dr. Surendra Nath Sen, for the Appel 
lant. 

Mr. J. N, Mukeriee, for the Respondents. 

JUDGMENT, 

Praaorr, J.—The questions raised by this 
appeal concern the operation of certain pro- 
visions of an Act of the Local Legislature, 
the Bundelkhand Alienation of Land Act 
(II of 1903). The suit was on a mort- 
gage of the year 1909 and the defend- 
ants were described in the plaint as 
being by caste Ghosis, which they admitted- 
ly are. The mortgage wasa simple mortgage 
providing for the sale of the mortgaged 
property in the event of non-payment; that 
is to say, it was admittedly not a form 
of simple mortgage permitted to а member 
of an agricultural tribe in the Jalaun district 
by section 6, clause (b) of the Act above 
referred to, The defendants never pleaded 
that they were members of an agricultural 
tribe and the Court proceeded to pase, on 
the 9th of October 1915, a' preliminary 
decree for sale of the mortgaged property, 
On the 14th of Apri] 19.6, the plaintiff. : 


decree holder applied to the Court for the .- 


passing of a final decree for sale. , The 
Court recorded an order to the effect that, 
upon enquiries made since the passing of 
the preliminary derree, it had come to 
entertain doubts whether the defendants 
were not members of an agricultural tribe 
subject to the provisions of the Bundelkhand 
Alienation of Land Act. 16 went on to 
hold judicially that the defendants being 
Gbosis professing the Hindu religion, were 
members of an agricultural tribe as afore- 
said and that consequently no decree for 
sale could be passed in respect of the land 
in suit. It held that, in spite of the fact 
thet a preliminary decree for sale had 
already been passed, the only order in con. 
formity with law which sould be passed, 
by reason of the provisions of section 9, 
clause 3 of the Alienation of Land Act, was 
an order referring the case to the Collector 
with а view to his dealing with the matter 
in the manner provided by the Act, There 
was an appeal against this decision but it 
has been affirmed by the District Judge. 

The second appeal bsfore us raices a number 
of questions which require to be separately 
considered. Tne first and most essential 
quest'on to be determined is whether the 
defendants are or are not members of an. 
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agricultural tribe within the meaning of 
Local Act II of 1903. By section 4 of that 
Aot it is provided that the Local Government 
shall by notification in the Gazette determine 
what bodies of persons, in any district or 
sub-division of a district subject to the 
operation of the said Act, are to be deemed 
agricultural tribes for the purposes of the 
Act. The Local Government has published a 
notification dealing with the Jalaun district 
in which the parties to this suit reside. In 
that notification persons who are by caste 
Ahirs are declared to be members of an agri- 
cultural tribe as aforesaid. The Courts 
below have held that Ghosis professing the 
Hindu religion are a sub-caste of Ahirs 
and are therefore included in the notification 
in question. By consulting standard books 
of reference on this question the following 
facts are ascertainable. The word ‘Ghosis’, 
strictly speaking, seems to cornote an 
occupation rather than the name of a caste. 
The meaning of the word is "shouter," and 
it is applied to herdsmen with reference to 
the vociferations resorted to by them in 
the herding of their oattle on the pasture 
lande. The majority of persons calling 
themselves Ghosis are converts to the 
Mohammedan religion, or descendants of such 
converts, and there is reason to believe 
that they consist mainly, if not entirely, 
of the descendants of families once belong. 
ing to the Ahir caste and still following 
their hereditary profession of herdsmen. 
A certain number of Ghosis; however, still 
profess the Hindu religion. They do mot 
appear to be very numerous ic the Jalaun 
district and the question whether they 
are to be treated as a distinct caste of 
Hindu Ghosis, ог asa sub-division of the 
Ahir caste, has had to be considered by 
the authorities on various occasions, apart 
from the operation cf the Alienation of 
Land Act. We find that in the census 
returns prepared under the orders of the 
Local Government, both at the census of 


1901, immediately before the passing of 
Local Act lI of 1908, and also at 
the next census of the year 1911, the 


Hindu Ghosis in Jalaun, as wellas in other 
districts of Bandelkhand, were classified as 
a sub caste cf Ahirs. It has been suggest 
ed in argument that a statement of this 
sortin а census publication is rot relevant 
to the question now before the Court for 
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trial. What we have to determine is the 
meaning of the word ‘Ahir’ in a certain 
Government Notification. We have to 
decide, with reference to this word as it 
appears in this notification, whether it 
does or does not include the Hindu Ghosig 
of the Jalaun district. As bearing upon 
the meaning of the word in the notifica- 
tion, it seems to be a relevant faot that in 
the returns prepared at two consecutive 
censas enumerations of the population, under 
the orders of the same Government, the 
Hiuda Ghosis were enumerated and olassi- 
Bad as a sub-caste of Ahirs. lt seems a 
reasonable argument that when the Local 
Government used the word Ahirs in this 
notification, it intended to inolude all sub. 
castes or sub-divisions of the Ahir oaste, re- 
ferred to in the recent census enumeration 
prepared under its own orders, That the same 
classification was maintained at the census of 
1911 seems to be also а relev int fact, ав show- 
ing that there has baen no change in 
what may be called the official attitude on 
the question. It is further to ba noticed 
that the question which we have now 
before us has had to be considered by 
another authority competent to pronounce 
a judicial opinion on the point, namely, by 
the Board of Ravenue of these provinces, 
We are entitled to take judicial notice of the 
constitution of the Government of these pro- 
viaces, inoladiug such fasts as the judicial 
and  exeou'ive powers exercised by the 
Board of Revenue, The Buadelkhand Aliena- 
tion of Land Act was passed іп close 
connection with a kindred Statute, namely, 
the Bandelkand Encumbered Estates Aat, 
which was Local Ast I of 1903. The 
administration of this Act was left in a 
very peculiar manner to the Board of 
Revenue; and we are fairly entitlad to 
conclude that in such a matter as the 
preparation of the list of agrioultural 
tribes the’ opinion of the Looal Govern. 
ment would be based largely upon advice 
received from the Board of Revenue. 
From every point of view, therefore, it 
seems to ba a relevant fact in the case 
that the Boardof Revenue, having had ro 
consider the very question which is now 
bsfore us, has come to the conolusion 
tha: the Hindu Gnosis were intended to be 
incinded ander the designa'inn of Ahirs, 
as a sub-caste of the Ahir oaste, in the 
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notification published under section 4 of 
the Alienation of Land Aot (II of 1903). 
On these grounds, therefore, I would hold 
that the decision of the Courts below was 
right and that these defendants are in 
fast members of an  agrieultural tribe, 
namely, the Ghosi sub-division of the Ahir 
caste, in the Jalaun district. 

The next point taken is that the. pro. 
visiona of section 6 of [ова] Aot П 
of 1903 do not affeot this case, ог in the 
alternative that the contention upon which 
.the case has been desided by the Courts 
below could not be raised after the pass- 
ing of the preliminary decree for sale. 
The policy of the Alienation of Land Aot 
in Bundelkhand was ‘to afford statutory 
protection to certain classes of land-holders 
as regards the alienation of their proprie- 
tary rights in land, while at the same 
time restricting their right to make such 
alienations. Section 6 deals with the ques- 
tion of the mortgages which a landed pro- 
prietor who is a member of an agricultural 
tribe may lawfully contract. Не has an 
unlimited power of mortgage in favour of 
members of the same agricultural tribe 
as himself residing within the same dis- 
trict; but otherwise his right of dealing 
with his own property by way of mortgage 
is subject to severe restrictions. We are 
concerned in this ease with clause (b) of 
the section. This provides, in effect, that 
a member of an agricultural tribe subject 
to the provisions of this Act cannot law- 
fully enter into a contract of mortgage by 
which he authorises the mortgagee, in the 
event of non-payment, to bring to sale tbe 
mortgaged property. The utmost he can 
do is to covenant that, in the event of 
his failure to pay the stipulated sum on 
due date, the mortgagee shall be entitled 
to obtain through the intervention of the 
Collector possession over, and enjoyment of, 
the mortgaged property for such term of 
years as the Collector shall consider reason- 
able under the circumstances. This is 
ón the one hand a restriction on the pro- 
prietary rights of the intending mortgagor 
and would operate no doubt as a restristion 
on his credit. On the other hand, it is 
a protection of those properietary rights 
by preventing their being brought to sale in 
execution of a decres passed пропа simple 
mortgage in the ordinary form, This object 
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is further carried out by the provisions 
of sections 9 and 16 of the same Aot. 
Under clause 3 of section 9 it is provided 
that.in a suit like the present, if the 
proprietor who isa member of an agricul- 
tural tribe has, in contravention of the 
provisions of section 6, entered into a con. 
tract of simple mortgage in the ordinary 
form, that is to say, providing for sale of 
the mortgaged property in default of pay- 
ment, the Court shall not pass a deoree 
for sale, but shall on the contrary give 
the mortgagee the only relief to which he 
would have been entitled if the mortgagor 
had not broken the law. It must refer 
the case to the Collestor, in order that he 
may deal with it by giving the mortgagee 
possession over the mortgaged property 
for such term of years аз he considers 
just. Under section 16 the Legislature 
has further provided a general prohibi- 
tion against the bringing to sale of land 
belonging to a member of an agricultural 
tribe in execution of any decree or order 
of any Civil Court made after the com- 
mencement of the Act. With reference to 
this latter seotion it has been sontended 
before us that the learned Diatrict Judge 
was not justified in referring to it, inas- 
much as the question of the actual sale 
of the mortgaged property in this case 
, sould only arise upon an application for 
execution of a decree absolute for sale. 
It seems to me that the learned District 
Judge was entitled to refer to the provisions 
of section 16 as enforsing the propriety of 


the order passed by the first Court and 
upheld by him on appeal. А reference 
to section 16 shows that, even if the 


trial Court in this oase had gone on to 
pass & decree absolute for sale, that decree 
would have been unenforceable in execution, 
once the Court was satisfied that the 
judgment-debtor was a member of an 
agricultural tribe. This is a good reason 
for not passing auch a decree and for 
giving the plaintiff mortgagee in lien 
thereof the best relief obtainable by him 
under the Statute. The contention that 
the parties to the litigation are bound 
by the terms of the preliminary decree 
and that the question of the position of 
the defendants as members of an agri- 
cultural tribe was not one which should 
have been raised after the passing of the 
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preliminary decree, does not impress me, 
because I look upon the entire provisions 
of the Bundelkhand Alienation of Land 
Act as mandatory upon the Civil Courts 
of the district. If a proprietor who was 
a member of an agricultural tribe were 
permitted to evade those provisions, by 
not claiming the benefit of his status as 
a member of such tribe, 
those provisions of no effect in the case 
‘of any proprietor who elected to evade 
them. I am satisfied that this was not 
the intention of the Statute and that this 
is not the effect of its provisions. Both in 
section 9, clause 3, and in section 16, 
clause 1, the word used with reference to 
the proceedings of the Civil Court is 
“shall”, and the provisions in question, in 
my opinion, are binding upon the Civil 
‘Courts independently of any pleading 
raised by the defendants in a particular 
Buit. For these reasons, therefore, I am 
‘of opinion that the decision of both the 
‘Courts below in thia case was correct and 
I would dismiss this appeal with costs. 

. WaLsH, J.—I entirely agree. As two 
‘matters have been strenuously argued, I 
will add a word or two about them. In 
the first place, in my opinion, a decision 
of the Board of Revenue оп а question 
of this sort, although not binding upon 
the parties or upon this Court, is a 
‘matter which any Civil Court is bound 
„Ёо examine very closely. 
essentially for the 
Court and all 


decision of a Revenue 
Revenue Officials are of 
course. bound in desiding the questicn, 
when it comes before them, by any 
decision passed by the Board of Revenue. 
In my opinion any Civil Court, although 
not bound, ought to follow sucha decision 
"of the Board іп a matter peculiarly within 
its knowledge aud jurisdiction, unless there 
were some overriding reason to ihe 
contrary.. There seem to be several legal 
grounds on which that Court's order was 
“justified. If the desision of the Board of 
"Revenue were reported, it is obvious that 


a Civil Judge deciding the case would 
‘have looked st it. The fact that it is 
unreported makes no difference, I should 


have thought that in any event under 
section 49 of the Evidence Act the Board's 
decision is a relevant fast as an opinion 
of ап exper} upon the meaning ofa term 


INDIAN OASEB. 


it would make. 


It is в matter 


427. 


applicable to the ‘scheduled districts. The 
second point which Dr. Sen argued was 
that the defendant himself had let this 
question go by default at the original 
hearing of the suit. To my mind it is 
not & question of pleading, or of the 
rights of the parties strictly во called. 
Ib is а question of jurisdiction. -Once the 
circumstances provided by the Aot are 
established in fact, the jurisdiction of the 
Civil Court is ousted. And a Court which 
did not take notice of the provisions of 
the Act, whether the parties pleaded them 


or not, would be aoting outside its juris- 
diction, 


By tae Court.—We dismiss thi 
with costs, Miis: n 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Frest Civit, Aperau No. 235 or 1917. 
August 28, 1918. 

Present:— Sir Basil Scott, Kr., Chief Justice, 
: and Mr. Justice Macleod. 
MAY GERALDINE DUCKWORTH— 
PLaINTIF¥—APPELLANT 
versus 


GEORGE FRANCIS DUCKWORTH— 


DEFENDANT— RESPONDENT 

Army Асі, 1881 (44 § 45 Vict. Q. 58), ss. 90, 145 
—Army (Amendment) Act No. 2, 1918 (5 & 6 Gen. V 
C. 58;, s. 4 - Civil Procedure Code (Act V of 1908) 88. 4, 
60, O. XXI, ғ. 48—Repealing and Amending Act (X of 
1914)—First Class Warrant Officer of British Army—~ 
Decree for alimony and maintenance—Pay, whether 
can be attached—Order by Commander-in-Chief fixin 
amount of allowance, effect of. 4 

Plaintiff obtained a deoree for 
maintenance for herself and her chi i 
the defendant who was a First ce Wenak 
Officer of the British Army and sought, in execution 
of the decree, to attach a sufficient portion of the 
defendant’s pay under section 60 of the Civil Proce- 
dure Code. In the meanwhile under the Provisions 
of section 145 of the Army Act, 1881, the Com 
mander-in-Chief ic ordered that a particular put 
shou е deducted from the 
for payment to the plaintiff ; PST hee чыш 

Held, that section 145 of the Arm i 
over the provisions of the Civil ов kan 
and that the defendant being a “soldier” within the 
meaning of section 90 of the Army Act and an 
order having been made by the Commander-in 
Chief under the provisions of section 145 of the 
Act, the Civil Courts had no power to attach ned 
part of the defendant's pay. (p.428, col. 2] ы 

Per Scott, О. J.—Sub-section 60 (2) (b) of the 


alimony and 
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Civil Procedure Code may be taken to be dead law 
on the ground that it had ‘expired’ by the re- 
enactment since 1908 of the Army Act, which 
thus became a later Enactment superseding and 
rendering unnecessary the saving clause in the 
section, Evon if this were not so, the provisions 
of section 4 of the Civil Procedure Code and the 
maxim generalia specialibus non der: gant would com- 
pel the Court to apply in such matters the rule 
of procedure provided by section 145 of the Army 
Act in preference to the general provisions of the 
Code үр 428, col. 2.] 

First appeal from an order passed by the 
District Judge, Ahmednagar, in Darxhast 
No. 8 of 1917. 

Mr. Campbell (with him Mr. J. 9. Rele), 
for the Appellant. 

Mr. Jauakar (with him Mr. P, B. Shingne), 
for the Respondent. 

JUDGMENT. 


Ѕоотт, O. J.—This is an appeal from 
the District Judge of Ahmednagar, who 
has dismissed an application undur the Civil 
Prosedure Code for execution of an order 
for alimony in favour of the first wife and 
children of the respondent, Duckworth. The 
respondent’s marriage with the appellant 
was dissolved by the District Judge of 
Ahmednagar and the decree for dissolution 
was confirmed by the High Court. 

The respondent is a First Class Warrant 
Ofiser of the British Army and as such 
he falls within the definition of ‘soldier’ 
in the Army Act, 14 & 45 Vio. в. 53, section 
90. Section 145 of that Act provides a 
special procedure when any order or decree 
ia made for payment by а man, who isa 


soldier, of the cost of the maintenance 
of his wife ог  ohild. Under the 
provisions of tbat section as amended 


by Army (Amendment) Act IL of 1915, 
the Commander-in Chisf ordered that a 
particular sum should be deducted from 
the pay of the respondent for payment to 
the appellant. This sum is less than the 
monthly sum awarded by the order of the 
District Court. For the appellant 16 is 
contended that although section 145 of the 
Army Aot might once have prevailed over 
the provisions of the Civil Procedure Code 
owing to the express saving of the Army 
Act by section 60 (2) (b) of the Code of 
1908, the saving words have now been 
repealed by the Rapealing and Amending 
Act X of 1914, and, therefore, the appel 
lant has a right to demand the appli. 
gation of the Code and get attachment of 
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one moiety of the respondent’s pay and 
allowanses. In support of this contention 
the d+c’sion of a Banah of the Allahabad 


Hing Court in H. Е. B.D, Hay v. Ram | 
Ohandsr (1) is referred to. We are unable, 
ho vever, to hold that tha removal of the sub- 
section (b) of section 60 (2) from the Civil 
Procedure Code has the effect contended 
for. It was ramoved by a Repealing and 
Amending Act (X of 1/14) on the ground 
that it, as well as the other Enactments 
referred to in the Second Schedule, were 
spent or had ceased to be in force other- 
wise than by express speaifia repeal or had 
by lapse of time or otherwise become unue- 
cassary. The preparaticn of these Acts is 
part of the routine work of the Legislative 
Department in the expurgation of dead law 
from the Statute Book. They are not Amend- 
ing Asts. The sub-sestion may Бе taken 
to be dead law on the ground that it bad 
‘expired’ by the re-enactment since 190& of 
the Army Aot, which thus became a later 
Enactment superseding and rendering un- 
necessary the saving clause in the Civil Pro- 
ce ure Crda: see Ciaies on Statute Law, 
Chapter V. Even if this were not so, he 
terms of section 4 of the Civil Procedure Code 
апі the maxim ‘generalia specialibus non 
derogant’ would compel us to apply tha 
special rule of procedure provided by 
section 145 of the Army Act iu preference 
to the general provisions of the Code. We 
affirm the decree and dismiss the appeal. 
No order as to costs, 


MaoLEOP, J.— The respondent, an Assistant 
Surgeon in the I:d.an Medical Service, is 
a Guzeatted Officer and, therefore, a publie 
offiser, so that prima facie his pay and 
allowances would be lable to attachment 
to the extent of оре half under section 
60 of the Civil Procedure Code. But he 
is also a First Olass Warrant Officer and. 
is, therefore, a ‘soldier’ as defined by section 90 
of the Army Act. Uxder section 145 (2) of that 
Act an order has been made by the Comm- 
ander-in-Chief that a sum of ls, 6d. per diem, 
the maximum allowed, should be deducted 
from the respondent’s pay in respeot.of the 
alimony and maintenance awarded to the 
appellant for herself and her three children 
by the District Judge, Ahmednagar. I agree 
with the learned Chief Justice that we 


(1) 89 Ind, Cas, 92; 39 A, 308; 15 А, L, J. 264 
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must hold that in this case the Army Aot 
prevails over the Civil Procedure Code. The 
respondent has married another woman 
before the period prescribed by the Indian 
Divorse Act expired. She is allowed Ry. 150 
а month by the authorities out of the 
respondent’s pay, while the wife and ohildren 
whom he has deserted get ls 6d.a day, 
Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FaO4 THe Осон JupiciaL 
CommissioneR’s Court, 

January 81,1919, : 
Present:— Viscount Haldane, Viscount 


Cave, Lord Phillimore, Sir John Edge and . 


Mr. Ameer Ali, 
RAGHUBAR DAYAL-—PLaINTIFF— 
APPELLANT 
VETSUS 
Tas BANK or UPPER INDIA, Limirep, 
LUCKNOW, IN LIG.ADATIUN— DEFENDANT— 
Rg-PONPENT, 

Companies Act (VII of 1918), s. 158—QCompromise 
or arrangement with creditors—Sanction of Court— 
Date from which compromise or arrangement be- 
comes binding. 

The compromise or arrangement contemplated by 
section 1653 of the Companies Act, '9)3, becomes 
binding from the date when it is arrived at, subject 
to subsequent sanction by the Court. If that 
sanction te refused, the agreement is without effect: 
but if sanction be given, the agreement takes effect 
not from the date of sanction, but from the date 
when it ismade [p. 430, col. 2.] 


Appeai from a decision of the Court of the 
Judisial Commissioner, Oudh, (Stuart, A. 
J.C. and Mohammad Ali, A. J. O.) dated 
September 16, 1915, reported as 32 Ind. 
Cas. 451, modifying an order of the Sub. 
ordinate Judge, Lucknow. 

FACTS material are stated in their 
Lordships’ judgment. The Sub-Judge dis 
missed plaintiffs application in execution 
with costs. The learned Judges of the 
Judicial Commissioner’s Court (Staart and 
S. Mohammad Ali) modified the lower Court's 
decree by allowing plaintiffs claim for the 
sosts included in the decretal amount, remark. 
ing that “he instituted his suit two days 
before the application to the Allahabad High 
Court was made and we see no reason why 


he should be deprived of this right #0 
execute his decree for costs as against the 
assets of the Bank." The costs were about 
one-twenty-seventh of the amount claimed, 
and the Appellate Court directed that "the 
parties will receive and pay costa (of the ap- 
plication in execution) in proportion to success 
and failure.” . 

Messrs. De Gruyther, K. C., and Dube, for 
the Appellant, submitted that the arrange- 
ment or scheme under section 153 of the 
Indian Companies Act had no retrospec- 
tive effect. The scheme becomes binding 
‘from the date of the sanction, not before 
it. It was not binding on the appellant, who 
obtained his decree prior to the date when the 
arrangement was sauctioned. 

Messrs, Dunne, К, O., and O'Gorman, for 
the Respondent, were not aalled on. 

JUDGMENT. 

Viscoont Hatpine —lf this was a difficult 
case, their Lordships would taka time 
before formulating their report. Bat the 
case appears to them to be one of no 
difficulty. 

Section 153 of the Indian Companies Aot 
provides that: — 

"Where & compromise or arrangement 
is proposed between a company and its 
creditors or any class of them, or between 
the company and its members or any class 
of them, the Court may, on the application 
in a summary way of the company or of 
any creditor or member of the company 
or, in the case of 3 company being wound 
up, of the liquidator, order a meeting of 
the creditors or class of sreditors, or of 
ihe members of the company or olass of 
members, as the case may be, to be called, 
h-ld and eonducted in such manner as the 
Court directs.” 


Then by the second part of the seo. 
tion:—~ 

“ . . . . 

if & majority in number representing 


three-fourths in value of the creditors or 
class of creditors, or members or class of 
members, as the case may be, present either 
in person or by proxy at the meeting, agree 
to any compromise or arrangement, the 
compromise or arrangement shall, if sano- 
tivuued by the Court, be binding оп all 
the creditors or the class of oreditors, or 
on all members or class of members, as the 
case may be, and also on the company, or,in the 
case of & company in the course of being 
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wound up, on the liquidator and sontributories 
of the company.” | 

In this case the, Bank of Upper India 
closed its doors. The appellant was a 
oustomer of the Bank who had a fixed 
deposit with it, which became repayable by 
the Bank.on the 4th November 1914, 
Before tkat day, on the xth August, 
the Bank had suspended payment. The 
appellant, on the 19th December, began 
a suit for his money, apnd on the 19th 
April 1915, he got a decree for pay- 
ment. The amount was over Rs. 25,000. 
So much forthe proceedings of the appel- 
ant. 
Now we turn to what happened in son- 
neotion with the Bank in order to see how 
geotion 153 comes into operation. ln Oetober 
there was а meóting of creditors, and on the 
15th December there was au application 
to the High Court for an order under 
‘section 153. On the 23rd Dacember, two 
days after, ап order was made directing the 
ereditors to meet and consider the scheme, 
and onthe 4th March 1915, they did meet 
and they passed a resolution sanctioning the 
scheme by the requisite majority. A little 
later, on the 2nd June of the same year, the 
Court gave its sanction. 16 will be observed, 
therefore, that the plaintiff's decree on the 
19th April was granted tə him before the 
order confirming the resolution, but after 
the meeting at which the resolution and 
the scheme to which it related had been agreed 
on The question is whether under section 
153 (whioh is a section in familiar langu- 
age, practically identical with the corres- 
ponding section of the English Companies 
Act) the creditor was bound. The Oourt 
of the Judicial ‘Commissioner, agreeing 
with the Judge who heard the case in 
the first instance, says that it was во, and 
it is obvious that it is convenient that 
it should be 80. Otherwise, with the 
uncertainty as to what the ultimate rule 
of tbe Court may bə, when a deoision has 
finally been obtained, the door would be 
open for a race between ereditors and persons 
concerned in administering the affairs of the 
Bank. The Court of the Judicial Commis- 
sioner put it very well in its judgment when 
it said this: — | 

“re it had been the intention of the 
Legislature thal sueh an agreement should, 
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not be binding until the arrangement had 
been sanctioned by the Court, instead of 
the words ‘if sanctioned by the Court’ the 
words ‘when it has been sanctioned by 
the Court’? would ordinarily have been 
used. The agreement becomes binding from 
the date when it is arrived at, subject :;to 
subsequent sanction by the Conrt. Tf that 
sanction be refused, the agreement is 
without effect. Bat it is not the case 
that the agreement is to take effect from 
the date of sanction, It takes effect from 
the date when it is made. Sach is our 
interpretation of the words of the sec- 
tion," 

When you look at the latter part of 
section 153 it appears that this is so, 
because the words there are that if the 
compromise or arrangement, whioh is the 
compromise or arrangement sanctioned by a 
majority of. the meeting, is passed, then 
the compromise or arrangement, if sactioned 
by the Court, is to be binding. It is 
the proceeding of the meeting that is 
to be binding, provided only that it does 
not fail to . be subsequently sanctioned. 
Therefore, not only  oonvenience, but the 
literal language of the section, is in 
the Court 
below adhered, and their Lordships will 


-humbly advise His Majesty that that view 


should be affirmed, and that the appeal should 


be dismissed with costs. ч 
Appeal dismissed 


Solicitors for the Appellant: Messrs. T. Л. 
Wilson & Co. 3 
Solieitors for the 


Respondent: Messrs, 
Топ $ Оо, ‘ 


ALLAHABAD HIGH COURT. 
Seconp Civiu APPEAL No. 1354 or 1916. 
November 8, 1918, 
Present: — іг Henry Richards, Kr., Chief 
Justice, and Justice Sir Р. О, Banerji, Kr. 
OHUNNI LAL —P2AINTIFF—AÁPPELLANT 

versus 
{BIRI SINGH AND oraggS —DREFeNDANT4— 


RESPONDENTS. 
Agra Tenancy Act (П of 1901), s 20 (2)—E»x. 
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proprietary holding, whether canbe sold in execution 
of decree—Swit to recover possession, maintainability 
of, 

In execution of a simple money decree the 

plaintiff brought to sale certain plots of land 
forming part of the ex-proprietary holding of the 
defendant and purchased them himself, He obtain- 
ed formal possession of the plots and subsequently 
brought a suit to recover actual possession : 
. Held, (1) that having regard to the provisions of 
section 20 (2) of the Agra Tenancy Act the plots 
could not be sold in execution of a decree and 
the plaintiff was, therefore, not entitled to recover 
possession of them ; 

(2) that the plaintiff was not entitled to recover 
possession of the trees standing upon the plots 
apart from the land, 


Second appeal from a decree of the 
District Judge, Mainpuri, confirming that 
of the Munsif, Shikohabad. 


Mr. Kailas Nath Katju, for Mr. Igbal 
Ahmad, for the Appellant. 

Mr. Gulzart Lal, for Mr. 
Agarwala, for the Respondents. 

JUDGMENT.— This appeal arises out of 
а suit in whioh the plaintiff claimed pos- 
session of certain plots of land. It appears 
that more than twelve years before the 
institution of the suit, the plaintiff or his 
predecessors-in-title obtained a simple money 
decree against the defendants or their 
predecessors-in-title. In execution of this 
decree the plots of land were put up for 
sale and purchased by the deoree-holder, 
lt has been. found that the plots of land 
formed portion of the ex-proprietary holding 
of the judgment-debtor and both the Courts 
below have held, and we agree with them, 
that having regard to the provisions of 
the Tenancy Act the interest of the өх- 
proprietary tenant could not be sold in 
execution of the decree. It is then said that 
the plaintiff is at least entitledto the trees, 
From .the description of the plots of land 
or some of them it would appear that 
trees were growing on the plots of land, 
but it will be clearly seen from the sale 
certificate and from the whole nature of 
the present suit that the plaintiff was 
‘claiming not the trees but the plots. (Of 
course he hoped that the trees would pass 
fo him with the land.) The plaintiff 
alleged that he had been in possession of 
the trees and gathering and receiving the 
fruits. An issue was referred on this point 
and the Court below has held that the 
plaintiff was not in possession even of the 
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trees. It is admitted that the dakhalnama 
giving the plaintiff formal possession of 
the subject-matter (if any) of his purchase 
was within twelve years of the institution 
of the suit and it ia now contended that 
the plaintiff is at least entitled to possession 
of the trees. In support of this contention 
the provisions of the wajib.ul.arz are refer- 
red to. This, no doubt, records the tenanta’ 
right to sell the trees growing on the 
holdings planted by themselves or of 
spontaneous growth, but wa do not think 
that the wajib ul-arz is suffisient to proye 
that the tenants had the right of selling 
trees as growing trees and to hold the land 
for perhaps fifty years or more. In addi. 
tion to this, as we have already pointed 
out, we think that what was really sold to 
the plaintiff was the plot of land and that 
it was the land he really claimed in the 
present suit. Not only is there the statutory 
provision to prevent his being successful 
in the present suit, but it would appear 
that he slept upon such weak rights as 
he had for more than twelve years from 
the date of his purchaseand almost twelve 
years from the date of receiving formal 
possession. We think that the view taken 
by the Court below was correct and should 
be affirmed. We accordingly dismiss this 
appeal with costs. 


Appeal dismissed; 


es 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECREE No. 2189 
ОЕ 1916, 

January 28, 1919, 

Present : — Mr. Justice Beachoroft, 
MUHAMMAD HASAN MIA ахр ANOTHER— 
PLAINTIFFS— A PPELLANTS 
versus 
‘ABDUL HAMID anp OTHERS— DEFENDANTS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1909), О. XL, s 
11, 0. XLVII—Appeal, summary dismissal of —Review 
without notice to respondent—Order allowing review 
whether can be questioned—Declaration and confir. 
mation of possession, suit for—Burden of proof—Wit. 


ness, statement of, as to age— Note made by Court, 
whether evidence, 
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Where an appeal summarily dismissed at the 
hearing under Order XLI, rule 11, Civil Procedure 
Code, is admitted on review without notice to the 
respondent, it is not open to any Judge or Judges 
subsequently to question the or der of the Judges 
who admitted the review, whatever may be his 
or their opinion as to the admission of the review. 
[р. 433, col 1.] 

Where the plaintiffs, who are in possession of a 
property before the institution of the suit ask fr 
a declaration of their title and confirmation of 
possession as against the defendants who seek to 
disturb the possession. it is for the defendants to 
show that they have a better title than tho plaintiffs. 
Lp. 424, col 1] 

A witness examined before the Munsif stated 
hig age to be 24 years but the Munsif made 2 
note on his deposition that his age appeared to be 
18 or 19 years: ` 

Held, that the Appellate Court could not come to 
a finding as to the age of the witness on the note 
of the Munsif which was not evidence in the case. 
[p. 434, col. 1.] 


Appeal against the decree of the Diatrict 
Judge Noakhali, dated the 24th July 1915, 
modifying a decision of the Munsif, Sudha- 
ram, dated the 29th June 1915. 

FACTS appear from the judgment. 

Babu Sarat Ohandra Mukeriee, for the 
Respondent, raised a preliminary objection 
to the hearing of the appeal on the fol- 
lowing ground:—This appeal, when it came 
up for hearing under Order ALI, rule 11, 
was dismissed summarily on the 18th 
January 1917, Subsequently on an appli- 
cation for review it was admitted without 
notice to us. In view of the decision in а 
pasa reported as Abdul Hakim Ohowdhury 
v. Hem Chandra Das (1), the subsequent 
order admitting the appeal was without 
jurisdiction. 

Babu Jitendra Kumar Sen Gupta, for the 
Appellant.—Your Lordship has now no 
jurisdiction to question the legality of the 
order complained of. 1 would refer your 
Lordship to the two cases reported as 
Haldhar Jha v. Syed Shah Mahammad Ashraf 
‘Alam (9) and Janaki Nath Hore v. Prabha- 
sini Dasi (8). 

[Ввлснокоғт, J.—1I overrule the objection 
and accept the appellant’s sontention. | 

The appeal arises out of а suit for de- 
elaration of title and confirmation of pos- 
session and for compensation for certain 
crops destroyed by the defendant. The 
first Court decreed the suit, holding that 

(1) 30 Ind. Cas. 165; 42 О, 433. 

(2) 25 1nd. Cas. 480; 22 C. L. J. 95. 

(3) 30 Ind. Cas. 898; 22 C. L. J. 99; 48 О. 178; 19 
C, W. N. 1077. 
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the plaintiff was the undoubted owner of 
the taluk and as regards the туой interest: 


plaintiff obtained it by  kobala in res- 
pect of 9 annas and the rest of it as 
landlord. The Appellate Court accepted 


the firstCourt/s findings, holding that the 
defendant's kcbala was collusive, but that 
the plaintiff bad not made out his title. 

The suit being one for confirmation of 
possession and declaration of title, the 
lower Appellate Court ought not to have 
laid the onus on plaintiff. It is the defend. 
ant who should prove his title, especially 
when his kobala has been found to 
be collusive: see Chandrika Bakhsh 
Singh v. Raja Indar Bikram Singh (4); 
Plaintiff was in possession and the pre, 
sumption should be in his favour: see 
Ananda Hart Basak v. Secretary of State for 
India in Council (5), Nepen Balu Debi v, 
Siti Капа Baner-ee (6) and Sundari Dassee 
v. Mudhoo Ohunder Sircar (7). . 

The question of adverse possession has 
been wrongly desided. The learned Judge 
ought not to have relied upon a note of 
the. Munsif, which the Munsif himself did 
Personal opinion as to age 
was wrongly taken in as evidence: see 
Mahomed Syedol Arifin v. Yeoh Oot Gark (8). 

Babu Sarat Chandra Mukerjee, for Ње 
Respondent.—In a suit for declaration of 
title plaintiff can nevar suaceed unless he 
proves his allegation, There were two 
plaintiffs and two £aluks which were sold 
in execution of a deeree, They were pur- 
chased by one Rash Behari, who again sold 
one of the taluks to plaintiffs in 1907 and 
the other to Ghulam Ali, who again sold 
the same to plaintiffs. Plaintiff No, 2 pur- 
chased а 9 annas of the raiyati interest of 
Ghulam Ali in 1313. The present cuit 
was brought in 1913. In their plaint, the. 
plaintiffs ought to have stated clearly how 
and when they came to possess the interest 
of Ghulam Ali adversely to defendants 

(4) 85 Ind. Cas. 958; 24 C. L. J. 291;29 C. W N 
1149; 20 M. L. T. 65 1916 2 M. W. N. 120; 4 Ls 
W. 288: 31 М L J. 505; 14 А. L. J. 1024; 18 Rome 
L. R. 846; 38 A. 440; 19 P О. 141; 4 О. L. J. 4 (P. 0.)* 

(8) 3 C. L. J 316. 

i 8 Ind. Cas 41; 22 C, L. J. 459; 15 C. W. N. 

(7) 14 C. 592; 7 Ind Deo. (х. s.) 392. 

(8) 39 Ind. Cas 40 ; 21 О, W. №. 257; (1917) M. 
W, N. 162; 9 Bom. L R 157; 89 L.J. P, C. 15; 
(1916) 2 A. C. 575; 43 I, A. 256; 115 L. T. 565 32 Te 
L. В. 673 (Р. С.), 
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Refers to Sreemutty Arfunnissa Chowdhrain 
v. Sreemutty Rokibunnissa Ohowdhrain (9), 
Ananda Hari Basak у. Secretary of State for 
India in Oouncil (5), Joytara Dassee v. Maho. 
med Mobaruck (10) and Woodroffe’s Civil Pro- 
cedure Code, 656, The case of Ohandrika 
Bakhsh Singh v. Raja Indar Bikram Singh (4) 
cited by the other side is distinguish- 
able, as it was a suit for ejectment. 

Babu Jitendra Kumar Sen Gupta, briefly re- 
plied. 

JUDGMENT.—4A preliminary objection 
has ‘been raised to the hearing of this 
appeal. Tt is said that the appeal first 
came up for admission on the 18th Janu- 
ary 1917 and was then summarily dis- 
missed. On ‘an ‘application for review of 
judgment the learned Judges, who dis- 
missed it, set aside their order and 
admitted the appeal for hearing without 
notice to the opposite party. It is con- 
fended on the authority of the decision in 
the case of Abdul Hakim Chowdhury v. Hem 
Chandra Das (1) that the order admitting 
the review was made without jurisdiction 
and that the objection can be taken now. 
I am of opinion that it is not open to 
any Judge or Judges subsequently to ques- 
tion the order of the learned Judges who 
admitted the review, whatever may be his 
or their opinion as to the admission of 
the review. The view I take was taken 
in the cases of Haldar Jha v. Syed Shah 
Mahammad Ashraf Alam (2) and Janaki 
Nath Hore v. Prabhasini Dasi (3). І, there- 
fore, hold that the preliminary objection 
fails. 


As to the merits, the plaintiffs are the 
appellants before me. The suit was one 
for declaration of title and confirmation 
of possession and for compensation for oer- 
tain crops which had been destroyed by 
the defendants. The lands in suit apper- 
tained to two Taluks. The plaintiffs alleged 
that one plot belonged to Taluk No 351 
. and the other to Taluk No. 353 They had 
originally formed the holding of one Ghulam 
Ali but they had purshased them from the 
son and widow of Ghulam Ali and 
had been in possession ever since. The 
defendants admitted that one plot apper- 


(9) 24 W. В. 444. 
(10) 8 C. 976; 1! О. L. R. 899; 5 Shome L. В, 13; 
4 Ind. Dec. (x. в.) 629, 


28 


ENDIAN GASES, 


438 


tained to Taluk No. 352, but alleged that the 
other plot appertained to Taluk No. 361. 
That allegation has been found by both the 
Courts below to be false. The learned 
Munsif was of opinion that as Ghulam Ali 
had two sons, the plaintiffs only purchased 
& nine annas share of his interest; but as 
far as the rémaining seven-annas i3 con- 
cerned, he has found that the plaintiffs have 
established title by adverse possession as 
the rule of limitation applicable is two 
years under the Bengal Tenancy Act. As 
regards compensation for damages to the 
crops he gave а decree for Rs. 25, When 
the matter went on appeal, the learned 
District Judge agreed to the finding of the 
Munsif that the raiyati title of the plaint- 
iffs was established as to the nine-annas by 
purchase, but he was of opinion that the 
learned Munsif was wrong in finding that 
the plaintiffs had acquired title by adverse 
possession in respect of the remaining seven 
annas. He was also of opinion that as the 
second son of Ghulam Ali had not attain- 
ed majority within two years of the 
institution of the suit, the title by adverse 
possession sould not in any case be acquired. 
I forgot to mention that the defendants 
claimed that they had purchased the share 
of the second son of Ghulam Ali, but their 
purchase was subsequent to the institution 
of the suit and the learned Munsif found 
that this was a collusive transaction. This 
finding was not challenged in the grounds 
of appeal filed by the defendants before 
the learned District Judge, nor in the judg- 
ment of the learned District Judge is there 
to be found any reference to а point having 
been raised against the finding of the Munsif 
on this question, 

A somewhat lengthy argument has been 
addressed to me to show that the learned 
Judge was right in holding that the plaint- 
iffs should not have been given a decree 
on the ground of having acquired a title 
by adverse possession with respect to the 
Seven-annas share of the lands in suit. 
The position is this. The plaintiffs are 
the owners of the Taluks within which 
the property lies. They purchased the 
raiyati interest and had been in possession 
for six years previous to the suit. They 
are still in possession and have asked for 
a declaration of their #1618 and confirmation 
of possession. The defendants on the other 
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hand are persons who have no title. 
Therefore, it appears to me that no effect 
ought to be given to the argument that 
ihe plaintiffs have not succeeded in proving 
a l6 annas raiyati title, because they are 
the persons in possession and it is for those 
who seek to disturb that possession to 
show that they have a better title than the 
plaintiffs. To use the words of the Privy 
Couneil in the case of Ohandrika Bakhsh 
Singh v. Raja Indar Bikram Singh (4), the 
defendants were mere impertinent interveners 
in an other person’s affairs. 


There is also another obvious mis- 
take in the learned District Judge's deoi- 
sion. Because he found that the plaintiffs 
proved their title to a nine.annas raiyati 
interest only he reduced the compensation 
awarded by the Munsif by seven-sixteenths, 
apparently entirely forgetting the fact that 
it was the plaintiffs who had grown the 
crops. 


I ought to add something with regard 
to what the learned District Judge has 
said as fo the age of the second son of 
Ghulam Ali. The -learned Judge pointed 
out that this man who was examined as a 
witness gave his age as 24 years, but be- 
cause the Munsif made a note on his de- 
position that his age appeared to be 18 or 
19 years, he appears to have accepted that 
note as proof of the fact that the witness 
was only of the age which the learned 
Maunsif estimated. The learned Judge has 
really come toa finding of fact on material 
which is not evidence in the case. 


The appeal must consequently be allow- 
ed, the decree of the lower Appellate 
Court must be set aside and that of the 
Munsif restored. The appellants will have 
gosts both in this Court and in the lower 
Appellate Court. 


Appeal allowed. 


INDIAN OASES, 


: [1919 


PRIVY COUNCIL. з 
APPEAL FRO. THE ALLAHABAD Hiau Court. 
February 18, 1919. 
Present:—Viscount Haldane, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 
NAWAB NAZIR BEGAM —PrarNTIFF— 
APPELLANT 
tersus 
RAO RAGHUNATH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Joint family—Mortgage by manager at 
high vate of interest—ZLegal mnecessify—Burden of 
proof. 

It is incumbent on those who support a mortgage 
made by the manager of a joint Hindu family to 
show not only that there was necessity to borrow, 
but that it was not unreasonable to borrow at 
such rate and upon such terms, and if this be 
not shown the rate and terms cannot stand even 
though the charge be upheld. Гр. 436, col. 2.] 

All terms of a mortgage in excess of necessity 
are outside the scope of the manager's authority. 
Lp. 436, col. 2.] 


Appeal from a desree of the Allahabad 
High Court, dated April 28, 1913, re- 
ported as 19 Ind. Cas, 639, varying that of 
the Subordinate Judge, Agra. _ 

FACTS suffidiently appear from the 
Board’s judgment. The Subordinate Jadge 
allowed the plaintifi’s olaim in full, with- 
out going into the question whether it was 
necessary that the loan should have been 
contracted on the onerous, terma of the 
deed sued cn. On appeal the learned Judges 
of the Allahabad High Court (Banerji and 
Ryves; JJ.) reduced the interest allowed to 
12 per cent. simple interest, and ordered that 
the parties should pay and receive costs in 
both Courts in proportion to failure and sue 
cess, On tbe question of the amount of 
interest their judgment was as follows:— 

"The next question is whether there was 
any necessity for charging the family pro- 
perty for a loan taken on such onerous 
terms as the terms of this loan, The rate 
of interest, as we have stated above, was 
Rs. 2-8-U per cent. per mensem, č. е, 30 
per cent per annum compound interest with 
half.yearly rests. It was also agreed that 
after the expiry of one year the interest 
would be raised to Rs. 3-2-0 per cent. per 
mensem, 2.e,, Rs. 37-5-0 per cent per annum 
compound interest. According to the ruling 
of the majority əf the Full Bench in the 
dase of Chandradeo Singh v. Mata Prasad (1), 
the burden Jay on the plaintiff to prove 


(1) 1 Ind. Oas, 479; 31 А. 176;6 A. L.J. 268, 
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the existence of a valid family necessity, 
and in the later oase of Nand Ram v. Bhupal 
Singh (2) it was held that it was also 
tbe duty of the plaintiff mortgagee to prove 
that there was necessity for raising the 
Joan at the high rate of interest agreed on 
by the manager of the family. There can 
be no doubt that the rate of interest in 
the present ease was enormously high, so 
much so that the allegation is that the 
debt of Rs. 398 has now swelled to 3 or 
35 lakhs. There is not a particle of evidence 
to prove that there was any neosssity for 
borrowing money at such an exorbitant 
rate of interest. The security given for the 
‘small loan of Rs. 398 was amply sufficient, 
four villages being mortgaged for the loan. 
Therefore, on tha face of the transaction 


it is clear that there was no necessity for: 


borrowing money at such a high rate of 
interast. No evidence has been given on 
the point on behalf of the plaintiff and it 
has not been shown that Ram Narain Singh 
could not raise a loan of Rs. 398 at & 
lower rate of interest, As it has not been 
proved that there was any necessity for 
raising the loan at such а high rate of 
interest, the family property cannot be 
held liable for interest at this exorbitant 
rate; Wa have adiscretion in the matter 
and we think we should be justified in 
reducing the rate of interest te a reason- 
able figure. In view of the seeurity given 
to the mortgagee and also of the fact 
that unusually long delay has been made 
in bringing the snit, we think that simple 
interest at the rate of 12 per cent. per 
annam would be amply sufficient to com- 
pensate the mortgagee or his representative 
for the interest whieh he should get on 
the principal amount of the loan. In this 
respect we think that tbe decree of the 
Court below is erroneous." 

Sir W. Garth, for the Appellant, submitted 
that no case had been made out in the 
trial Court that there was no necessity 
for the rate of interest, In that Oourt the 
only defence was that the transaction was 
brought about by undue influence and 
was uuconssionable: it was a defense under 
section 16 of the Indian Contrast Act. That 
defence had failed. The trial Judge did not 
determine the question whether or поё the 


. (2) 13 Ind. Cas. 5; 84 A. 126; 8 A, D, J. 1294. 
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loan could haye been raised at a lower 
rate of interest: no issue was raised on 
that point, and hence no evidence was or 
sould be given. The parties, it was found, 
contrasted freely, and this being so the 
High Court had по discretion to reduce 
the rate agreed upon. "Reference was made 
ta Nand Ram v. Bhupal Singh (2) and 
Hurro Nath Rat Ohowdhri v. Randhir 
Singh (8).| In any case, plaintiff should have 
been given a decree against respondents 
Nos, 13 to 15 for the difference between the 
amount decreed upon the mortgage and 
Rs. 6,500. 

Mr. Dube, for the Respondents, was not 
called on. E 

JUDGMENT. А 

Lorn PAIULLIMORE.—This suit was brought 
to enforce a mortgage made on the 7th 
November 1894 by the ancestcr of the 
defendants and respondents Nos. 1 to 8, 
in favour of the ancestor of defendants 
and respondents Nos. 13 to 15, which 
mortgage was transferred on the 4th January 
1910 to the plaintiff-appellant ; defendants 
and respondents Nos. 9 to 12, claim title 
to certain of the lands in mortgage. 

The mortgage recites that the mortgagor 
had borrowed Rs. 39%, in order to pay 
the Government revenue, and the covenant 
is in the following terms : — 

“Т will repay the aforesaid sum together 
with interest at the rate of Rs, 2-8-0 per 
sent, per mensem, in the month of Aghan, 
Sambat 1949, without any plea or excuse, 
and J will continue to pay the interest 
every six months, If I fail to pay interest 
at the end of any six months, I will pay 
interest at the rate of Rs. 3-2-0 per oent. per 
mensem from the date of the execution of this 
bond, and that amount of interest shall 
be added to the principal.” 

As at the date of the suit по payment 
had been made in respect of interest or 
principal, the total debt had swollen with 
gompound interest to more than 3 lacs of 
rupees. 

The plaintiff purchased the mortgage for 
Rs. 6,500, In the deed of transfer the trans- 
feror covenanted that in case the transferee did 
not realize Rs. 6,500 upon the mortgage he 
would make up the difference. When the 
plaintiff brought her suit she reduced her 


(8) 181, Ad; 180. 11 (P. 0.):5 Sar, Р. 0,1, 
642; 15 Ind, Jur. 345 9 Ind, Deo, (x. в.) 207, 
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olaim to the principal, Rs, 398 and Bs. 12,602 
interest, making a total of Hs, 20,000. 

Various defences were set up by the 
defendants Nos. 1 to 12, but they were all ra. 
jected by the Subordinate Judge, who made 
a decree in favour of the plaintiff for 
Rs. 20,000 with interest from the date of suit 
and costs. Thereupon the defendants Nos. 1 
to 12 appealed tothe High Court of Judioa- 
ture for the North-Western Provinces, which 
Court affirmed in most respests the decres 
of the Subordinate Judge, but reduced the 
amount decreed upon ths mortgage to 
Rs. 1,778-4-0 а sum arrived at by adding to 
the principal simple interest at the rate of 
12 per oent. 

In the written statement filed on behalf 
of the defendants, one of the points taken 
was that the property mortgaged was ances: 
iral property, and that there WBS no 
legal necessity to execute the document 
sued upon. 

In the view which the High Court took of 
.this plea, a view from whioh their Lordships 
Bee no reason to differ, it made i$ open 
for the defendants to contend that’ though 
the necessity for borrowing the principal 
Sum was accepted there was no necessity 
to borrow on the very onerous terms of 
this mortgage, : 

This line of defense being thus open to 
the defendants, the principles laid down 
by this Board in Hurro Noth Ras 
Ohowdhrt v. Randhir Singh (3) and Nand 
‘Ram v. Bhupal Singh (2) apply. 
` It is incumbent on those who support 
a mortgage made by the manager of a joint 
Hindu family to show not only that there 
was necessity fo borrow, but that it was 
not unreasonable to borrow at some such 
high rate and upon some such terms, and if it 
“ia not shown that there was necessity to 
borrow at the rate and upon the terms 
contained in the mortgage that rate and 
those terms cannot stand. 

This principle being established, the High 
Court was justified in finding that a mortgage 
upon such terms as those contained in tha 
document sued upon, the lands charged 
being of such value sa to make the security 
sample, was an unnecessary extravagance, 

: No evidence, itis true, was given on either 
side, but the thing spoke for itself. 

It remains, therefore, that thera was 
necessity and in virtue of that 
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necessity, authority to borrow upon rea- 
sonble commercial terms, and that the 
mortgage stands as good seourity to that 
extent, but that all terms of the mortgage 
in excess of this necessity аге outside the 
scope of the authority, 

What the particular rate of interest should 
be, and whether the money sould have 
been borrowed at simple, instead of oom- 
pound, interest are matters of detail проп 
which the High Court with its Јова] know- 
ledge can well be left to deside, and 
their Lordships are not disposed to interfere 
with the decision upon points such as these, 
There is, however, a passage in the judgment 
of the High Court upon which they desire 
‘to offer some observation. The learned Judges 
88y i— 

“We have a discretion in the matter and we 
think we should be justified in reduoing 
the rate of interest to a reasonable figure. 
In view of the security given to the mort- 
gagee, and also of the fact that unusually 
long delay has been made in bringing the 
suit, we think that simple interest at the 
rate of 12 per cent. per annum would 
be amply sufficient to compensate the mort- 
gagee or his representative for the interest 
which he should get on the principal amount 
of the loan,” 

This may have some relation to the 
following allegation in the defendants’ plead- 
ing, "The condition relating to interest 
was very hard, uvcopnseionable and inequit- 
able.” But that allegation does not seem 
to have been intended as a substantive 
plea in itself, but rather aa introductory 
to a plea of undue influence which failed. 
However this may be, their Lordships do 
not think it safe to rest their decision upon a 
supposed discretion in the Courtor an inference 
by the Judges as to the sum whioh would 
be sufficient to compensate the mortgagee, 
In their view,'ss already stated, the question 
is ove of the authority of a manager of 
& joint Hindu family and it is because 
their Lordships agree with the High Court 
that this authority was exceeded to the 
extent already stated that they concur in 
the conclusion at which that Court ar rived, 

The appeal accordingly fails, and should һе 
dismissed as against the defendants respond. 
ents Nos, 1 to 12, 

As regards the original defendants Nos, 
13 to 15, or their present representatives 
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it seems that they were at one time re. 
presented by the Solicitors who have appeared 
for the other respondents but that this 
appearance has been withdrawn, and the 
appeal so far as they are concerned has 
been. heard ex parte. 


If the decision of the Subordinate Judge 
had. not been varied there would have been 
no ground for asking for any relief against 
them. If the variance had not bsen so 
great, if the judgment had been allowed 
to stand for any sum not less than Rs. 6,500, 
there would stillhave been no ground for 
seeking relief from them, It was only after 
the deeree of the High Court reducing the 
sum dne on the judgment below Rs. 6,500, 
that any question arose. It would appear 
that by the terms. of the sale-deed this 
difference would have to be made up by the 
defendants Nos. i3 to 15. Whether апу 
application was made to the High Court 
after the delivery of its judgment for con- 
sequential relief against these defendants, 
whether there. was. any opportunity for 
making an application, and why, if 80, no 
application was made there is nothing in the 
record to show. Prima facie it would appear 
that there could be no answer to such an 
application; but upon the whole their 
Lordships think that it will be safer to remit 
this: matter to the High Court and to give the 
` plaintif an opportunity of making the pro. 
per application there. 


Their Lordships will, therefore, humbly 
advise His Majesty that this appeal be 
dismissed as against the respondents Nos. 1 
to 12 with costs, and that as between the 
appellant and the other respondents, the 
cause be remitted to the High Court with 
liberty to the appellant to make such ap- 
plication to the High Court as she may be 
advised. 

Appeal dismissed, 


Solicitors for the Appellant : Mr, E. 
Dalgado. 
Solicitors. for the Respondents: Messrs. 


Barrow, Rogers und Nevill, 
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BOMBAY HIGH COURT. 
IssoLv&Nov Petitions Nos, 295 AND 232 
: or 1918, 
August 27, 1918. 
Present: — Mr. Justice Marten, 

He JOHARMAL PANNAJI AND ANOTHER. 
PRITHVIRAJ BHAGWAN— PETITIONING 
Orzpitors IN No. 298 ок 1918 
AND 
Re PRITHVIRAJ FULRAI AND OTHERS, 
RAICHAND MOTICHAND & Co,— 
PETITIONING OREDITORS IN No. 232 


: or 1918. 

Presidency Towns Insolvency Act {TII of 1909), з. 8 
—Adjudication of firm—Annulment of adjudication 
as against some partners—Re-adjudication, order of, 
whether can be passed—Review— Procedure, 

Where ona bankruptcy petition by a creditor 
of a firm an adjudication order is made against, 
all the alleged members of the firm but ig 
subsequently annulled as against some of them on 
the ground that they are not members of the 
firm. the proper procedure for another creditor of 
the firm, who was not a party to the proceedings 
and who wishes to have those members re.ad. 
judicated, to adopt is to apply to the Court under 
its powers of review under section 8 of the Presi. 
dency Towns Insolvency Aot and not to appeal 
to the Court of Appoal by leave [p. 439, col. 2.] 

Tn such a case, however, it is not proper to 
apply merely for re-adjudication. The previous 
order of annulment must be got rid of in one 
way or another before an application for re-adjudica. 
tion based on the same faots can be made, н 489, 
col. 2; р. 440, col, 1.] 


Mr, Strangman, Advocate-General, and Mr. 
M. 0. Setalvad (for Mr. J. B. Kanga), for 
Petitioning Creditors No, 2. 

Mr. F. S. Taleyarkhan, for Respondent 
No. 3. 

JUDGMENT, 

Marten, J.—This is an application in 
bankruptcy and it raises two entirely 
different questions. The first is technical: 
the second isas tothe merits of the case, 

The first question (viz, the technical one) 
is, what is the proper prosedure for a 
creditor to adopt who wishes to have 
two alleged members of a firm of five 
persons  re-adjudieated bankrupt, there 
being already &  bankruptey petition. by 
other creditors, on which an adjudication 
order has been made against all five persons 
but has been subsequently annulled as regards 
two of them. 


The second question (vz., on the merits) 
is whether the two persons in question 
were partners in the firm I have mentioned, 
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If they were partners, they ought to be 
adjudicated bankrupt, subject to the technical 
point I have mentioned. If they were not 
partners, then there is no ground whatever 
for adjudicating them bankrupt. 

The petition I have to deal with,as it 
originally came before me, is one asking 
simply for the re adjudieation of these 
two persons. Their names are Pratapchand 
Genuji and Joharmal Panaji, and I will call 
them respondents Nos. З and 4 because that 
was the number they bore in the original 
adjudication order. I should say that the 
original adjudication order was made on 
the 6th of June 1918 and that thereby a 
firm of Genuji Ukaji & Co. was adjudi- 
cated bankrupt. That firm according to 
the title of the proceedings consists of 
the five persons therein named, including 
respondents Nos.3 and 4. The petition, 
on which that adjudication order was 
made, is No. 232 of 1918 and the peti- 
tioning ereditors were Raichand Motichand 
& Co. 

On the 2nd of July &n order was made 
by Mr. Justiee Kajiji annulling this adjudi- 
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cation order of the 6th of June, so faras 


respondents Nos. З and'4 were concerned. It 
appears from the order that the Official 
Assignee was present, but that there was 
no appearance by the petitioning oreditore, 
Their Solicitors wrote to the Solicitors for 
respondents Nos. 3 and 4 on the ist of July 
saying ‘with reference to your letter of 
the 29th ultimo we have no instructions 
to oppose your client’s application.” I may 
say that it is now alleged in the present pro- 
seedings that the reason why the then 
petitioning creditors did not oppose the appli. 
cation for annulment was because they 
had been given some financial inducement 
to take the course which they actually 
did. 

That order of annulment was filed on 


the 5th of July, and the very next day, 
namely, the 6th of July, the present 
petitioning oreditors, Prithviraj Bhagwan 


and another firm (I will call them peti- 
tioning creditors Мо, 2) presented their 
petition No. 296 of 1918 asking for the 
re-adjudication of respondents Nos, 3 and 4. 
This was followed up by a Rule ns? granted 
on the 12th of July by myself, which Т 
have no recollection of granting, and still 
Jess of being told that there was any 
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technical difficulty involved. But the Rule 
called upon the respondents Nos. 3 and 4 to 
show cause why an order of re-adjudieation 
should not be made and it also appointed 
the Official Assignee interim Receiver of 
certain specified property. That Rule was 
made in proceedings No. 296 of 1918. ` 

I will deal now with the technical point. 
When the matter oame before me on the 
20th of August, Mr. Taleyarkhan for the 
two alleged insolventa objected that an order 
of re-adjudioation simpliciter could not be 
made. I did not, however, understand him 
to oppose on technical grounds the appli- 
cation, if if was made under the powers 
of review conferred upon the Oourt, and 
if the necessary amendments were made in 
the petition and in the Rule nisi. Accord- 
ingly, I directed the petition and the Rule 
nisi to be amended. Subsequently, оп 
reading those amendments, I noticed two 
further points. The one ів that the present 
petition No. 296 presented by the petition- 
ing creditors No. 2 is in a different matter 
from the Original Petition No. 232 ; and 
further that no notice had been given to 
the petitioning creditors No. 1 of the inten- 
tion of the petitioning creditors No. 2 to 
set aside the order of annulment. I accord- 
ingly directed the matter to be set down 
again on the board and notice to ke served 
on the petitioning creditors No. 1. I did 
this because it seemed to me that if the 
application was based as one to review a 
previous order of the Court, if was only 
proper that all the parties who were 
before the Court on that occasion when 
that order was made should also be before 
the Court when the subsequent applica- 
tion for review was made. However, the 
petitioning creditors No. 1 have not thought 
fit to appear before me to-day, and as 
regards the other matter I have mentioned 


Mr. Setalvad who now appears for the 
petitioning oreditors No.2 is willing that 
the petition and the Rule 82 should be 


headed in both matters, I mean in No, 232 
as well as No. 296. Mr. Taleyarkhan raises 
no objection to that further amendment and 
I think very properly so. 

That still leaves me to consider what is 
the proper mode of procedure in such a 
case as this. When I raised the question 
whether the right coursa was not to appeal 
with leaye direct to the Court of Appeal 
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from the order of -annulment, I had in 
mind the possibility that the bankruptey 
practice might follow in this respect the 
Chancery practice for I was not given the 
benefit of a reference to any seotion of the 
Act or to any authority in this matter. 
The Chancery practice I referred to is that 
mentioned in In re Securities Insurance Com- 
pany (1), where Lord Justice Lindley says 
at page 413: 

"Now, what was the practice of the 
Court of Chancery before 1862, and what 
has 16 been since P I understand the prao- 
tice to be perfectly well settled that a 
person who is а party ean appeal (of course 
within the proper time) without any 
leave, and that a person who without being 
& party is either bound by the order or 
is aggrieved by it, or is prejudicially affected 
by it, cannot appeal without leave. 16 does 
not require much to obtain leave. If a 
person alleging himself to be aggrieved by 
an order can make out even a prima facie 
ease why he should have leave he will get 
it: but without leave he is not entitled to 
appeal.” 

It might have been, therefore, thatthe 
petitioning creditors Мо, 2 would be the 
class of persons referred to by Lord Lindley 
as being persons not parties who were 
prejudicially affected by the order of annul- 
ment. Bat as regards bankruptcy juris- 
diction there isa spesial provision enabling 
‘the Court to review, rescind or vary any 
order made by it under its insolvency. jaris- 
diction. That is given by section 8 of the 
Presideney Towns Insolvenoy Act and it 
is practically a verbatim зору of section 104 
of the English Bankruptoy Act, 1883, which 
runs: 

" Every Court having 
bankruptoy under this Act may review, 
rescind, or vary any order made by it 
under its bankruptcy jurisdiction. ” 

The Advocate-General rather hinted that 
as the petitioning creditors No. 2 were 
nof present at the hearing of or served 
with the application when the annulment 
order was made, that, therefore, they would 
not be persons who can obtain a review. 
I have not had the benefit of a detailed 
argument on the pointor been referred to 
such authorities as there may be, but 


(1) (1894) 2 Ch. 410 at p. 413; 68 L. J. Oh. 777; 1 
E. 217; 70 1, T. 609; 42 W. В, 465; 1 Manson 280. 
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personally I think that this section 8 ought 
to be given as widean operation as it has 
in the English Bankruptcy Court, and that 
when ove considers the nature of bankruptey 
jurisdiction, affecting as it does a large 
number of persons all of whom are not 
necessarily before the Court, one may proe 
perly consider that bankruptey oases ara 
pre-eminently those where a review of pre- 
vious decisions may be useful, 

This case із, I think, a good illustration 
of what I mean. Petitioning creditors No. 1 
got ап order of adjudication, It is alleged 
—I do not say whether it is proved or 
not—but it is alleged they have (to use 
a colloquial expression) been squared by 
the alleged insolvents. At any rate they do 
not appear to oppose the annulment, and 
accordingly the adjudication order is annul- 
led on а statement of facts which, to say 
the least of it, omits many material matters. 
In my opinion, that is à class of case where 
people like petitioning creditors No. 2 who 
were not present or given any notice of the 
proposed annulment are undoubtedly aggriev- 
ed or prejudiced by the desision of the Court, 
That is exactly a class of case where in my 
opinion the Court may usefully review or 
re-hear its decision in the oase. It is quite 
different from an ordinary litigation between 
A and B where the case is heard outand 
where to ask the Judge to re-hear the oase 
is almost intolerable. The proper remedy 
in that case is to appeal if the party has 
reason to think that the decision is erroneous, 


But bankruptey cases are different, for 
ordinarily the Court does not hear each 
creditor individually but looks to the 


Official Assignee to represent the general 
body of creditors. It may sometimes happen, 
therefore, that an individual creditor wha 
does not inform the Official Assignee of 
the true position may be prejudiced by a 
decision of the Court passed on imperfect 
information. 

I accordingly think that the proper pro- 
cedure here is not to appeal to the 
Court of Appeal by leave, but is to apply 
to the Court under its powers of review 
under section 8. I also think as at 
present advised that it is not proper to 
apply merely for re-adjudicarion where 
there is already an order aunulling the 
adjudication, I think that that order of 
annulment must be got rid of in one way 
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or another before you can apply for an 
adjudication founded, as far as the main 
point goes, on precisely the same point of 
dispute, namely, whether A and B were 
or were not partners. This latter fact is 
of great importance for it differentiates the 
case from one where, say, the adjudication 
is annulled because of the first petition- 
ing oreditors’ debt being bad, and thena 
subsequent petition is presented founded 
on an admittedly good debt. There it 
might well be that an order of re-adjudi- 
cation simpliciter could be made. 


On the other hand I think I am entitled 
to direct the amendments I have mentioned, 
-for section 118 of the Presidency Towns 
Insolvenoy Act and rule 197 of the 
Bombay Insolvency Rules enable the Court 
to deal leniently with technical defects. But 
there is a difference between what I may 
eal trumpery technical objections and 
technical objections which are of substance 
and which it is no use trying to shirk. 
In this respect the case of London Associ 
ation for Protection of Trade v. Greenlands 
Limited (2) illustrates how even so eminent 
a Judge as the present Lord Chief Justice 
of England may, by reason of technical 
points in the judgment of the Court not 
being sufficiently attended to, cause such 
difficulties that even the House of Lords 
is hardly able to put matters straight 
again, The words of Lord Parker which I 
particularly refer to are at page 38 where 
he says: 

"My Lords, the irregularities which 
characterized the pleadings in the present 
case and the unusual course taken (appa- 
rently without objection from anybody) by 
the trial Judge have, in my opinion, 
considerably obscured the real issue, In 
some. cases no doubt a waiver of technical 
points may be conducive to substantial 
justice being done between the parties. In 
others, again, it may be dangerous if only 
besanse. the. dividing line between techni- 
cality and substance is not always clearly. 
defined. A rule of practice, however 
technical it may appear, is almost always 
based on legal principle, and its neglect 
may easily lead to a disregard of the principle 
involved.” 


(2) (1916) 2 A. 0.15 at p. 88; 85 L. J. К. В. 698; 
114 L. T, 434; 32 T. L. В, 251, 
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It was with some vague recollection 
of those words that I thought it proper 
to consider the matter further in its 
technical aspect before delivering my judg- 
ment and not because I had any doubt 
оп the merits of the case. In the result 
1 think this case must be treated as an 
application for review under section 8, and 
that for that purpose the petition and 
order nisi should be further amended by, 
heading it also in No. 232 of 1918. 

I may perhaps mention one authority, 
viz., In ve Ritso (3). That is an illustration 
of a re-hearing under powers of review. 
That was a re-hearing of a dismissed 
bankruptcy petition, but it illustrates that 
an order dismissing а petition is not 
necessarily final. In that case the Bank- 
ruptey Registrar thought that he had made 
a slip in dismissing the petition and he 
wished to have the matter re-heard; and 
the question then arose as to the juris- 
diction and it was held that the matter 
could be re-heard under the power to 
review. 

Now coming to the order of annulment, 
it is unfortunate that Mr. Justice Kajiji 
is not sitting now as a Judge. If he was 
I should of course have directed the 
matter to be heard by him. But as that 
is impracticable, I have to the best of 
my ability to put myself in his place and 
to deal with this matter exactly as if 
I had made the order of annulment. If 
the facts before me to-day were similar to 
those when the order of annulment was 
made, I should say that prima faete the 
previous order of the Court must stand, 
and that if the parties objected to it, they 
could appeal. But it is quite clear that 
material facts which ought to have been 
brovght to the attention of Mr. Justice 
Kajiji were not brought before him and 
are now before me. It is sufficient to 
refer merely to two documents, one is 
the original document of 25th October 
1904 which the petitioning creditors No. 2 


say was a partnership agreement. That 
was never before the learned Judge. The 
other is a book which is called the 


Partners Account Book of the firm, which 
shows that at any rate up to 1912 pay- 
ments on account of profits have been made 


(8) (1883) 22 Ch. D, 529; 52 L. J. СЪ. 535; 48.1. Т, 
376; 31 W. В. 373. 


Vel. L] 
Re JOHARMAL PANNAJI. 


to "'Genaji Ookaji, the account being 
signed by respondent No. 4, and that in 
this same book there are accounts of both. 
respondents Nos. 3 and 4 as of other 
partners of the firm of Genaji Ookaji & Co. 
That alone is, I think, sufficient to justify 
me inre-opening this matter. 

Now the line that the Advocate-General 
took for the petitioning creditors No. 2 
was this. He said that respondent No. 3’s 


own affidavits taken along with the exhibits. 


were enough to prove я partnership. 
Adopting this course for a moment the 
history of the firm of Genaji Ookaji is 
this. Respondent Мо, 3 is the adopted 
son of Genaji and on 25th October 1904 
there was this alleged partnership agree- 
ment entered into between Genaji Ookaji and 
some five other persons who are stated to 
be “sub-partners of your new shop.” 
Genaji himself died in 1907 and under his 
Will the respondent No. 3 became entitled to 
Genaji’s interest, whatever it was, under this 
agreement, Respondent No. 3 is now about 21, 
во he came of age some three years ago. Now 
his position shortly stated. is this. He says: 
Oh, yes, this was an agreement under which 
my adoptive father wasto take the profits but 
he was not toshare in the losses. Therefore, 
he was not a partner and I am not a 
partner.” ' That is practically his defence. 

Turning to this document of 25th October 
1904 Exhibit A to the affidavit of respondent 
No. 3 sworn on 5th August 1918 (of 
which I directed an official translation to 
be put in), one sees that the shop or business is 
to be carried on in the name of Genaji Ookaji 
& Co., and that in the shop “the undersigned 
have become sub.partners." Genaji lends 
Rs. 30,000 to the shop and the sub-partners 
are to share only in the profit and loss 
of this deposit. Then the shares in the 
shop are fixed at 17 and a quarter annas 
of which annas 7 are for profit and the balance 
of annas ten and quarter for loss. The 
particulars of the shares are given and it 
will be seen that Genaji takes six annas 
share in the profits, and that all 
the other partners except one take sbares 
in the losses. The document proceeds: 
“Having fixed the shares of the above- 
mentioned partners, we have started the shop, 
otherwise the agreement is made as follows 
` whieh we the sub-partners have accepted.” 
Then there are. severa] other clauses all 
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entirely consistent with & partnership. Clause 
8, I notice, is that the parties should settle 
the account and draw up the balance- 
sheet each year and should transfer the 
profit or loss according to the shares of 
their owner. Clause 4 provides that each 
sub-partner should draw in proportion to 
his share Rs. 50 each year for his house- 
hold expenses and if more was required 
should write to "Seth" and should aot 
according to his order. "Seth" is бепајі, 
Then clause 13 provides that the parties... 
"should not increase or decrease for three 
years the fixed seventeen and quarter annas. 
of the above mentioned partners in the 
shop.” Clause 16 provides : "The agree- 
ment of the partnership entered into herein 
is only of the new shop of Seth Genaji 
Ookaji Ф Co. The deposit belongs to Genaji 
Ookaji or his heirs and executors. We. 
sub-partners will only receive profit and 
give loss as the case may be." Lastly, clause 
18 runs: “Ifall partners jointly want to 
dissolve the firm then they can dissolve it 
after having paid the balance due to Seth 
with interest.” 

Now it is a question of construction 
and an inference of fact whether this 
document constituted a partnership between 
Genaji and the so-called sub-partners, In my 
opinion it clearly did. I suppose every 
practitioner who has any experience of 
drafting knows that eveu when you geta 
man lending money to a firm and getting by 
way of return some share in the profits of 
the business, then at once you reach a 
danger point (I do not say you pass it) of 
whether or no there is a partnership. Fur. 
ther, so far as | am aware, it is impos- 
sible to provide that a man shall, as here, 
keep a shop and advance money, get a 
share of the profits, have control of the 
shop, and have it indeed oarried on in 
his own name, and“ then say: "ОБ, I am 
only to get the profits, Iam not to pay any 
losses." He cannot do it as regards outside 
creditors but of course he can do so as between 
himself and his partners. If there are losses 
and the partnership deed provides for that, 
those losses may have to be borne by, 
certain partners to the relief of others, but 
when it comes to the question as between 
the partners on the one hand and outside, 
creditors on the other, then there is no question; 
that once you get a partnership, all partners: 
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fre liable whatever their mutual agreement 
as regards their profits and losses may be. 
According to the definition of partnership 
as laid down iu section 239 of the Indian 
Contract Act the test is whether the persons 
have agreed to sombine their property, 
labour, or skill in some business, and to 
share the profits thereof between them. 
Similarly, under section 1 of the English 
Partnerihip Act, 1890, the test is 
whether the persons carry on a businass in 
common with a view to profit. Whichever 
test is adopted, I think Gonaji was a partner 
in the present case and that his was not 
the case of a mere loan and a share in 
the profits contemplated by section 240. 
Even if the partnership agreement had 
stipulated that its terms were not to create 
a partnership, that would have been un- 
availing in law if in fact a partnership 
was created, Therefore, if the matter 
stood as it did in the lifetime of this 
man Genaji I should have had no doubt 
that there was a partnership. 

But as 1 have pointed out, Genaji died 

in 1907. During the hearing I was under 
the impression from what was told me by 
Counsel and no doubt I misunderstood 
something Counsel said, but I was under 
the impression that the present people who 
have been adjudicated bankrupt were in 
fact the same people who were parties to 
this partnership document of the 25th 
October 1904, apart of course from Genaji 
himself. In fact that is not so. One man 
appears to be the same, viz., Ghimnaji Dolaji, 
but Iam not quite sure even &bout him, 
as to whether he is the same person as 
Chamna Danaji named in the agreement, 
Some others, it appears from the evidence, 
are merely the nominees or agents of the 
exeoutrix of Genaji. 
‹ I should perhaps mention, as itis relied 
on by respondent No. 3, that this Will of 
Genaji, according to respondent No. 3, merely 
gave him a share in the profits and not 
in the losses. Of course that won't do. It 
may be that the testator thought he was 
not Hable for the losses, but that cannot 
affect the legal position as between him or 
his suecessorsin the business. I should add 
that I have not got the probate of the Will 
of Genaji before me. All I have got is an 
alleged extract, but no objection on that 
ground has been taken before me. 
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Now turning to this change in the 
members of the partnership, I can under- 
stand that there is a difference between a 
case wheré there have been many changes 
in a partnership and a case where there 
are, say, five partners and only one of them 
dies, and at the date of adjudication you 
find that substantially, apart fromthe share 
of the deceased man, the partnership is the 
same, and that during all the intervening 
years the share of the deceased man hag 
been left in the business, But in the 
present case I am satisfied that the part- 
nership agreement of 25th October 1904 is 
still the controlling document, In the 
respondent No, 3’s own affidavit affirmed on 
the 5th August 1918, it is clear that he 
relies upon it as regulating the firm. Не 
says in paragraph 5:— 

"About six months ago I learnt that 
the partners of the firm of Genaji Okaji 
were, in spite of the directions contained 
in the writing hereto annexed and marked 
A, dealing in speculations and had actually 
io pay losses to the extent of Rs, 1,006,000,” 

He then goes on: 

"I immediately asked Bai Hastu the 
proving executrix of my father's Will to 
withdraw from the said’ firm the said sum 
of Rs. 30,000 deposited by my deceased 
father with the said firm and allowed to 
remain therein by the said Hastubai with 
all the accumulations of interest as it wag 
not safe and to request the partners 
strictly to abide by the writing aforesaid,” 

The “writing marked A” is this very 
partnership agreement of 1904. I do not 
think, therefore, it lies in his mouth to say 
that that agreement is no longer in opera- 
tion, 

Further 16 is clear, I think, from the 
affidavits put in on behalf of the petitioning 
creditors No. 2—I refer tothe affidavit of 
Jenarayen Lalchand affirmed on the 10th 
of July 1918—that there is what ig 
described as a partners’ account book, ani 
that in that book, at any rate up to 1912, 
we find profits paid to the representatives 
of Genaji at the rate of six annas in the 
Rupee, which would be his share under 
the partnership document. This is signed 
by Joharmal Panaji, the respondent No. 4; 
and similarly there are accounts in that 
book of those two respondents Nos. 8 and 4 
as of the other partners of the frm. Itis not 
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denied that these accounts exist and all 
that the respondents oan say in reply is 
to suggest tbat they are concocted accounts 
for the purpose of making it appear that 
Joharmal, respondent No. 4, has some in- 
terest in the business and that this is an 
act of Joharmal’s designing mother Bai 
Hastu, the executrix of Genaji’s Will, and 
that this is done in frand of respondent 
No. 3’s rights. I do notattach very much 
importance to this latter suggestion. I 
attach great importance to the books of 
the business firm and I should have 
thought that if it was desired to benefit 
Jobarmal at respondent No. 3’s expense, 
respondent No. 3’s name might have been 
eliminated entirely from the partnership 
account book. 


One diffioulty that occurred to me was 
whether, if a decéased partner’s share is 
left ina business, it oan be said that the 
executrix and all the beneficiaries under 
the Will who enjoy the profits from the 
share of the deceased partner necessarily 
become partners. I do not, however, think 
that І am confronted with this problem 
here, because in the first place the 
beneficiary is a sole one, namely, respond- 
ent No. 3. So I am not concerned with 
& tenant for life or unborn issue. In the 
second place, this young gentleman attained 
his majority three years ago. Не was then 
absolutely entitled to Genaji’s share and 
there was nothing whatever to prevent him 
from claiming it and taking whatever steps 


he thought proper to put himself in pos- 
session of his property. He does not appear 
to have doneanything whatever; and the 


fact that he appears to have left his mother 
to do the business, is not, I think, any 
real answer, She at that time was practi- 
cally a bare trustee for respondent No. 3 
and I do not think he can escape liability 
as 8 sleeping partner merely because there 
was the intervention of a person who was 
something like в bare trustee for him. 


The conclusion, therefore, which I have 
arrived at is this that respondent No. 3 
was a partner in this business at the date 
when the original adjudication order was 
made. I also am of opinion that if the 
facts now before me had been before the 
Court when the annulment order was made, 
that order would never haye been made, 
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Therefore, I think that as regards respondent 
No. 8 that order must be ressinded 

As regards respondent No. 4, Jobarmal, 
he has not filed any affidavit on the pre. 
sent application пог does he appear by 
Counsel. We haveagainst him his signa- 
ture in the books and his account in the 
partnership book. We also have against 
him (and I should have mentioned this ag 
being also evidense against respondent 
No. 3) the fact that there were numerous 
decrees in 1911, 1912, 1918 and I think 1915 
in which Joharmal's name is mentioned as 
being a member of this firm of Genaji 
Okaji & Co. I should say that respondent 
No. 3's name does not appear in the suit 
which had been filed in 1915, but it does 
appear in some of the earlier suits, That 
is another piece of evidence against Johar. 
mal, There is also positive evidence that 
both he and No. 8 have attended at the 
pedhi and settled accounts and taken part 
in the business of the firm. Respondent 
No. 8 denies that, but there is nothing on 
oath from No. 4 on the point. I am satis- 
fied that he like No.3 is а partner in the 
business. 

The order of the Court will accordingly 
be that the order of annulment be resoind.- 
ed and that respondents Nos, 3 and 4 be 
adjudicated insolvents, such adjudication 
to rank and be dated as of the date 
when the original adjudication order was 
made. А 

There is one matter that I should have 
noticed. As they have not appeared, I 
have of course not heard the  petitioning 
creditors No. 1, but as at present advised 
I am by no means satisfied with the 
course which they took on the previous 
application for annulment. I will accord- 
ingly give liberty to petitioning creditors 
No. 2 to apply, if so advised, for the воп. 
duct of these proseedings in the place of 
ereditors No. 1. 

Costs of the petitioning creditors No. 2 
will come out of the estate, including costs 
reserved. 

Order accordingly. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Окрев No. 202 
or 1918, 
February 2, 1919. 
Present;— Mr. Justice Roe and 
Mr, Justice Coutts, 
Syed RAFAKAT HUSSAIN—JupauENT- 
DEBLOR— APPELLANT 


versus 
Syed MEHDI HUSSAIN-—DEGREE-HOLDRR 
— RESPONDENT. 


Limitation Act (IX of 1808), Sch. I, Art. 182 (5)— 
Application to withdraw application for execution, 
whether step-in-aid of execution, 

An application to withdraw а previous application 
for execution is purely a redundance and is, there- 
fore, not a step-in-aid of execution and cannot 
operate to save limitation. 

Appeal from the order of the District 
Judge, Shebabad, dated the 24th June 1913, 
confirming that of the Munsif, 3rd Court, 
Arrah, dated the 6th April 1915. 

Mr. Abani Bhusan Mu‘ergt, for the Appel- 
lant. 

Mr. Rasendra Prasad, for the Respondent. 

JUDGMENTDP.—In this case the question 
whether the execution of the decree 
is time-barred depends upon whether 
an application to withdraw a previous 
application for execution could be regarded 
as a step-in-aid cf execution. In view 
of the consistent rulings of the Courts that 
fresh execution proceedings can be brought 
at any time even though previous applioa- 
tions have been dismissed for default or 
withdrawn without permission to make a 
fresh application, it must be held that 
the application to withdraw from the 
previous execution proceedings was purely 
a redundance and could not facilitate in 
any way the execution of the decree. [n 
our view the learned District Judge was 
wrong in holding that the decrse was not 
barred by limitation. The appeal is, there- 
fore, decreed. It is ordered that the 
execution proceedings be struck off as 
time-barred. The judgment-debtor will 
have his costs in this Court and in the 
Court of Appeal and the Court of first 


instance, 
Appeal allowed. 
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PRIVY COUNCIL. 
APPEAL FuO» THE CaLovuTta Hies Court. 
December 3, 1918. 
Present; —Lord Buckmaster, Lord Dunedin, 
Sir John Edge and Sir Lawrence 
. Jenkins. 
HUKUM CHAND BOID—PrarNTIFF 
— APPELLANT 
versus 


PIRTHICHAND LAL CHOWDHURY— 


DEFESDANT—HRESPONDENT. 

Bengal Patni Talugs Regulation (VIII of 1819), 
ss. 14, 16— Limitation Act (ІХ of 1908), Sch, I, Arts. 
62, 97—Patni taluq—Sale for arreara: of теті, 
reversal of — Decree, operation of, whether suspended by 
appeal—Purchaser, position of—Remedy provided by 
5. 14 of Paint Regulation, whether exclusive. 

A patni tavuk was sold for arrears of rent under 
the Bengal Regulation VIII of 18:9, The sale was 
reversed under section !4 of the Regulation on 
24th August 905,and the decree reversing it was 
affirmed on appeal on 3rd August 1905 The pur- 
haser was a party to the proceedings but was 
awarded no indemnity under section 14. The pur- 
chaser remained in possession till 28th August 
1906. On 14th September 1908 he sued the zemindar 
who had brought the talug to sale to recover, 
inter alia, so much of the purchase money as the 
zemindar had received: 

Held, (assuming, but not holding, that the suit 
was competent and that it was one for money 
paid upon an existing consideration whioh after. 
wards failed) that time ran from 24th August 1905, 
and that the suit was, therefore, barred under 
Article 97 of Schedulel of the Limitation Aot. [p. 
447, col. 2.] 

Semble: —That such a suit would really fall under 
Article 62 of Schedule I of the Limitation Act. [p. 
446, col, 2) 

Under the Indian law and procedure an original 
decree is not suspended by presentation of an 
appeal, nor is its operation interrupted where the 
decree on appeal ів one of dismissal [p. 447, col 1.] 

Section 14 of the Bengal Patni Talugs Regulation 
imposes on the Court, ina suit against the zemindar 
for the reversal of a sale undor the Regulation, 
the imperative duty of indemnifying the purchaser 
against loss. To discharge this duty a distinct 
issue should be framed as between the purchaser 
and the person chargeable under the section 
whether, in case the sale is reversed, the purchaser 
has suffered any and what loss against which he 
ought to be indemnified by that person. [p. 447, 
col. 2; p. 448, col. 1.] 

Quare;—Whether the remedy provided by section 
14 of the Regulation in a purchaser’s favour does not 
exclude all other remedies, even apart from any 
determination of such an issue. [p. 448, col. 1.] 


Appeal from а decree of the Oaloutta 
High Court (Fletcher and Richardson, JJ.), 
dated the 9th July 1914, affirming that 
of the Subordinate Judge, Purneah. 

FACTS are sufficiently stated in their 
Lordships’ judgment. The trial Judge held 
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that the plaintif Hukum Ohand Boid had 
. purchased benami for the patnidar; that the 
suit fell under Article 97 of Schedule II of 
the Limitation Act; that time began to run 
from August 24, 1905, the date of the 
original decree reversing the sale, and that 
the suit was time-barred. He accordingly 
dismissed it. у 

On appeal Fletcher and Richardson, JJ., 
reversed the finding that plaintiff was a 
benamidar, but expressed a doubt whether 
the suit lay, having regard to sestion 14 
of the Regulation. Upon the question of 
limitation they held that the suit was barred 
by Article 97, except as to two items for 
rent paid to the Zemiudar after the sale 
and interest thereon: as^to these they held 
there had been no failure of consideration. 
They, therefore, affirmed the lower Court's 
desree dismissing the suit. 

Hence this appeal. 

Mr. Р, О, Lawrence, К. О. (with Mr. E. B. 
Raikes), for the Appellant, submitted that 
the suit was not barred by limitation. Time 
did not begin to run till August 28, 1906, 
it was only then—when plaintiff gave up 
possession—that his consideration failed: 
Hanuman Kamut v, Hanuman Mandur (1) and 
.Narsing Shivbakas v. Pachu Rambakas (2). 

In the latter case Beaman, J., (at page 541*) 
pointed out that it was only when the 
promisee was deprived of possession that he 
had any ground for complaint. 

When we bought, we got title and pos- 
session. Mere depriving us of title did not 
take away all the consideration. Mere judg- 
ment is not enough: they may never take 
out execution, Failure of consideration is 
when I lose every benefit I have contracted 
for. 

[Lord DUNEDIN referred io Sir Richard 
Couch’s judgment in Hanuman Kamut v, 
Hanuman Mandur (1), page 1641, laying 
down that the consideration did not fail at 
ouce, but only from the time when the 
appellant found himself unable to obtain 
possession,” | 

That case strongly supports me; it is the 
converse of this; ib was the purchaser failing 
to obtain possession. 

(1) 18 I. A. 158; 19 C. 123; 6 Sar, Р. О. J. 91; 9 Ind. 
Dec. (x. s.) 527. 

s 20 Ind, Сав, 254; 87 B. 588; 15 Bom, І, R, 


#Page of 87 B.—Ed. 
+Page of 18 I, A, Ed, 


Until my elient not only lost possession 
but was compelled to disgorge the rents and 
profits, could he say the consideration had 
wholly failed ? He had.in fact obtained large 
sums under the contraot. 

With regard to the rent, the sale being 
set aside the Zemindar was not entitled to 
it: the High Court, in finding as to this 
that there was no failure of consideration, 
overlooked that under the decree setting 
aside the sale we had to pay mesne profits to 
the darpainidars, 

If it be held that time ran from the setting 
aside of the sale, it ran from August 3, 1906, 
the date of the High Court's decree on 
пре Venkatanarasimhulu ү. Peramma 

Plaintiff's ordinary right of action is not 
taken away by the provisions of section 14 
of the Bengal Regulation VII! of 1819 giving 
him a special remedy; the special remedy із 
not exclusive: Radha Madhub Samonta v. 
Bast Ram Sen (4). 

The Subordinate Judge, in the absence 
of a finding that the purchase money was 
paid by the paímidar, should not have held 
that plaintiff was a benamidar. Faez Bu-sh 
Ohowdry v. Fukeeroodeen Mahomed Ahassun 
Ohowdhury (5). 

Mr. De Gruyther, K. O., with Mr. Dunne, K.O Д 
for the Respondent.— Assuming the suit lay at 
all, it was barred by Articole 97. There is no 
question of time running from the relinquish- 
ment of possession; the Zemindar in the case 
of a patni talug has no right to possession 
or in ejectment; it is a case of receiving 
rents. If there was any right of action 
against the Zemindar it arose on August 
25, 1905, when the sale was set aside: the 
suit could have been brought notwithstand- 
ing that the decree was under appeal. But 
in fact there was no privity of contract 
between the Zemindar and the purchaser: 
it is not the Zemindar, but the Collector 
who sells under the Regulation: it is prac 
cisely because the purchaser has no remedy 
by action that section 14 gives him a 
remedy in the suit for reversal. Further. 
upon the appeal to the High Court from 
the decree under section 14 plaintiff could 


and should have asked for an indemnity: 
(3) 18 M. 173; 6 M. L. J. 82; 6 Ind. Dec, Be 


410, 
(4) 26 C. 826 at p. 829; 13 Ind, Dec. (N, s.) 1129, 
(5) 14 М.І. A. 284; 9 B. L.R 456; 2 Sar, P, C, J, 
788; 2 Suth. P. C. J. 490; 20 E, В, 776, 
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not having done so he 
judicata. 

If there was any cause of action for the 
rent paid after the decree it was against 
the patnidar; but anyhow such a cause of 
action is time-barred. 

Upon the fasts the Subordinate Judge has 
rightly found that plaintiff was benamzdar 
for the patnidar, and on that ground alone 
his whole claim fails. 

Mr. P. О, Lawrence, -in 
Regulation treats a sale under it as one 

. by the Zemindar. The sale of a patni 
talug under the Regulation has no analogy 
tn а sale for arrears of revenue: Sheorutton 


. Singh v. Net Loll Sahu (6). 


The true analogy isto a sale by a trustee 
under a power of sale, 


JUDGMENT. 

Sie Lawrence Jenkins.—On the 14th May 
1904, a patni taluk known as Lot Mirza- 
pur was put up for sale for arrears of 
rent under the Bengal Patni Taluks Regu- 
lation, 1819, atthe instance of the Zemin- 
dar, Musammat Bhagwanbati Chowdhrain. 
-The defendant-respondent, Pirthictand Lal 


is barred by res 


reply.—The 


Chowdhury, as her successor-in-title, is 
the present Zemindar The defaulting 
paínidar was Chhatrapat Singb. Hukum- 


"ehand Boid, now represented on this appeal 
by his heirs the plaintiffs-appellants, was 
the highest bidder, and the tenure was knock. 
ed down to him. 

The purchaser paid in the entire amount 
of the purchase money, and on the 23rd 
of May 1904, he received from the officer 
conducting the sale a certificate of payment 
under section 15 of the Regulation, 

On the 28th May 1904, the purchaser 
received the usual amaldusiak or order for 
possession, but on the 30th of June fol. 
_lowing, a dar patnidar, being desirous of 
contesting the right of the Zemindar to 

“make the sale, sued her for its reversal. 
Three similar suits for the same purpose 
were instituted by other darpainidars in 
July and August. A decree for reversal 
of the sale was passed in each of these 
suits. That in the first, Suit No. 248 of 

‚ 1904, was passsd in the Court of first 
instance on the 24th of August 1905, An 
appeal to the High Court was dismissed 


(6) 30 C. 1; 6 С. W. N. 688, _ 


-of а sale 


-97. 


on the 8rd of August 1906, The deoreés 
in the other suits, Nos. 262, 973 and 277 
of 1904, were passed on the 98th of August 
1903. 

Ву the present suit the purohaser Sakin 
to recover from the Zemindar the sum of 
Rs. 57,996.3.6, the aggregate of several. 
sums of money being (a) the amount of 
rent arrears due and paid by the Collector 
to the Zemindar ont of the purchase money, 
(b) the expenses of the sale appropriated 
by the Collector out of the purchase 
money, (c) the patni rents paid to the 
Zemindar subsequent to the sale and (4) 
interest on these several sums and on the 
balance of purchase money left in the hands 
of the Collector. ” 3 

In the Court of first instance this suit 
‘was dismissed as barred by limitation, and 
this decree was affirmed by the High Court 
on appeal. From this deoision the present ap- 
peal has been preferred. | 

The principal point discussed has been 
the plea of limitation, and in the argument 
as well as throughout the earlier stages of 
the suit it has been assumed that this 
question is governed by Article 97 in the 
Second Schedule to the Limitation Act. 
„That Article presoribes the period of limita- 
‘tion for a suit there described as one “for 
money paid upon an existing consideration 
swhioh afterwards fails." 

If regard be had to the Semillas Е ТЕТЕ ИМ 
under the Regulation it is 
manifest that the facts but imperfectly fit 
the phrase: they perhaps more nearly approach 
the formula of “money had and received 
by the defendant for the plaintiff’s use," 
if read asa description and apart from the 
technical qualifications imported in English 
law арӣ procedure. . 

But however that may be, their Lord- 
Ships feel that in view of the course the 
suit has consistently taken and also of the 
attitude on both sides here that they ought 
to deal with the case on the assumption, 
made for the purpose of this present appeal 
alone, but without affirming its correctness, 
that the present suit is competent and 
that it comes’ within the terms of Articole 


It is from this assumed basis that they 
will approach the case. 

The period of limitation .presoribed . by 
Artiele 97 is three years, and ihe time from 
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-which the period begins to run is the date of 
the failure of consideration. 

The suit was instituted on tke 14th 
September 1908, and it is alleged in the 
plaint that the cause of action arose “on 
3rd August 1906, the date of the appellate 
decree in connection with Suit No. 248 
of 1904, and subsequently on 28th 
August, the date of decree in the three 
Suits Nos. 262, 273 and 277 of 1904,” 
These are the decrees already mentioned, 
and the case here made is that it was the 
reversal of the sale that was the cause of 
action. 

But by the decision in the first suit, 
No. 248 of 1904, the sale was reversed 
in its entirety and for all purposes irres- 
pestive of the decrees in the three later suits, 
so that if the revarsal of the sale is the 
cause of -action, the only question is whether 
time began to run as the plairt alleges 
from the 3rd of August 1906, the date of 
the appellate decree, or, as the defendant- 
respondent contends, from the 24th of August 
1905, the date of the original decree in 
‘Suit No. 248 of 1904. ‘Both Courts have 
held that the failure of consideration was 
at the date of the first Court's decree. 
Their Lordships feel no doubt that as be- 
tween these two decrees this is the correct 
view, for whatever may be the theory under 
other systems of law, under the Indian 
law and procedure an original deeree is not 
suspended by presentation of an appeal nor 
is its operation interrupted where the decree 
on appeal' is one of dismissal. 

To escape from this position and its 
consequence a new starting point was sug- 
gested in the course of the argument here: 
it was contended that the period of limitation 
began to run when possession was lost. 

There may be circumstances in which a 
failure to gat or retain possession may justly 
be regarded as the time from which the 
limitation period should run, but that is 
not the case here. The quality of the 
possession acquired by the present purchaser 
excludes the idea that the starting point is 
to be sought in a disturbance of possession 
or in any event other than the challenge 
fo the sale and the negation of the pur- 
ohaser’s title to the entirety of what he 
bought involved in the decree of the 24th 
August 1905. 1f further support of this 
view be required, it may be found in the 


express provision of section 14 of the Regula- 
tion which directs that in the suit for reversal 


itself the purchaser is to be indemnified 
against all loss. 
Moreover, the argument suffers from 


the infirmity that necessarily attaches to a 
belated plea advanced for the first time when 
the stage for investigating the necessary 
facts had passed. 1t is enough tben to 
say that the facts disclosed afford no ground 
for preferring any other event than the 
decree of the 24th August 1905, as marking 
the time from which the period of limitation 
ought to run. 

Their Lordshipsin arriving at this oon- 
elusion have not overlooked the authorities 
sited in argument. 

When the facts in Hanuman Kamut v. 
Hanuman Mandur (1) are examined they 
lend no eupport to this contention. It 
is true that there the resistance to obtain- 
ing possession was regarded as the orucial 
date, but that was in circumstances bear- 


ing no real resemblance to the present, 
and nothing was desided which would 
sanction the view that the time for 


limitation sould be postponed toa period 
later than the first decree in Suit No. 248 
of 1904. 

The decision in Narsingh Shivbakas v. 
Pachu Rambatas (2), though cited in crgu. 
ment, does not call for serious consideration, 

But then it has been contended that at 
any rate the claim, so far as it relates to the 
patni rents paid to the Zemindar subsequent 
to the sale, is not barred by limitation, 

These rents were paid on the 17th 
November 1904 and the 17th May 1905 and 
if, ав is suggested, they are governed by a 
different Article, i& can only be the 62nd 
which would be an equal bar to the suit. 

Farther than this, their Lordships think 
it was rightly decided by the High Court 
that no suit for this amount would lie. 

These conclusions are sufficient for the 
determination of this appeal, but there ig 
another branch of the case that galls 
for notice, not so much for the purpose of 
this appeal as for its general bearing on 
litigation under sestion 14 of the Regulation, 

That section authorizes a suit against the 
Zemindar for the reversal of a sale under 
the Regulation, and then provides that “the 
purchaser shall be made a party in such 
suits and upon decree passing for reversal of 
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the sale the Court shall be oareful to in- 
demnify him agsinst all loss at the charge 


of the Zemindar or person at whose suit the 
sale may have been made.” 


There is по ambiguity iu this provision: 
it is imperative and imposes on the Court 
without qualification the duty it indicates. 


To discharge this duty a distinct issue 
should be framed as between the purchaser 
and the person chargeable under the section 
whether, in case the sale is reversed, the 
purchaser has suffered any aud what loss 
against which he ought to be indemnified 
‘by that person. On that issue there ought 
to be a Anding and a decision, and then 
any `сопќев on this head would be finally 
-elosed, subject to such right of appeal as there 
might be. 


Though, in the judgment pronounced in 
Suit No, 248 of 1904, there isa finding as 
to Hukumeband's benumé character which 
would be conclusive against any right to 
indemuity, no decision as to this right is 
recorded, nor has it been possible to ascertain 
whether any such desision is embodied in 
the decree, for by an unexplained and 
regrettable omission it forms no part of the 
record. Inthe three other deorees the claim 
is apparently negatived, but there is no 
finding recorded in the judgment that could 
justify this decision. 


And so the Courts in that series of 
suits failed to apply the provision of seotion 
14 in & manner that would be conclusive 
‘as to the purchaser’s right to be indemni- 
fied. How far the remedy provided by 
‘section 14 in a purchaser’s favour excludes 
‘all other remedies, apart from any deter- 
mination of an issue,is 8 question of some 
niosty. There is much to be said in favour 
of its exclusive character on the score of 
policy and convenience. No actual decision, 
however, one way or the other has been 
brought to their Lordships’ notice, for 
though the language of the Chief Justice in 
Radha Madhub Samonta v. Sasti Ram Sen (4) 
seems to favour the view that the effect 
of the section is not to exolude all other 
remedies, to the actual facts of that case 
the provision of the section could have had 
no application. This is brought out in the 
more guarded judgment of Banerji, J. 
Qbviously, too, the remark in Mobaruck Ali 
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v. Ameer Ali (7) cannot be regarded as 
in any sense conclusive. It was conceded 
in argument that this suit appeared to be 
one of first impression, but in the absense 
of more complete information as to the 
cursus curis in India their Lordships will 
not say more than that the question will 
demand careful consideration should it 
hereafter arise. But they again desire to 
empbasize the point that if the Courts 
observe the duty cast on them by section 
14 this difficulty never can arise. And they 
would only add this, that their decision 
of this appeal on other grounds is due to 
the particular course this litigation had 
taken, and must not be regarded as indicat- 
ing an opinion that the suit is competent. 

The result, then, is that in their Lord- 
ships’ opinion this appeal should be dis- 
missed .with costs, and they will humbly 
advise His Majesty accordingly. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Orr, 
Dignam & Co. 

Solicitors for the Respondent: Messrs. T. 
L, Wilson & Oo, 


(7) 21 W. В. 252. 


PATNA HIGH COURT. 
Orvit Revision No, 73 or 1918. 
December 4, 1918. 

Present; —Sir Dawson Miller, Kr, Chief 
Justice, and Mr. Justice Mulliok. 
RAGHO PAHAN-—DECREE-HOLDER 
— PETITIONER 
versus 
Musammat LACHAN KOER—OCLA1MANT— 
OPPOSITE Panty, 

Civil Procedure Code (Act V of 1908), О. XXI, 
т, 58, scope of—Mortgage decree—Sale of mortgaged 
property—Objection to sale, whether can be enter- 
tained, 

Order XXI, rule 58, of the Civil Procedure Code 


can only apply to cases where property has been 
attached in execution of a decree. {ít has no 


„application to cases where mortgaged property is 


ordered to be sold in satisfaction of the mortgage 
ij bythe terms ofthe decree itself. [p. 449, col. 
1. 

Civil revision from the decision of the 
Judicial Commissionér, Ranchi, 


Vol, 1) 


INDIAN OASES, 


449 


PAREMESHWARIBAI NAGESH GANAPAYA 0, RAGHAVENDRA CHIDANAND KAIKENI, 


Mr. Atul Krishna Rey, for the Petitioner 
Mr, Achalendra Nath Das, for the Opposite 
Party. 


: JUDGMENT, 
Mitten, О. J.—In my opinion this 
order cannot stand. In the first place, 


the learned Munsif was wrong in allowing 
in the present case a slaim under Order 
XXI, rule 58, and secondly, the learned 
Judicial Commissioner was not justified in 
upholding the Munsif's judgment on the 
grounds stated. Now it has been held in 
the High Courts of Oaloutta, Bombay and 
Allahabad, if not in others, that Order XXI, 
rule 58, could only apply to cases where 
there has been property attached in execu- 
tion of a decree. In the present case 
the property was mortgaged property and 
it was not attached in execution of a 
decree but was ordered to be sold in 
satisfaction of the mortgage decree by the 
terms of the decree itself. Therefore, the 
:interpretation of Order XXI, rule 58, was 
misconceived by the learned Munsif. 

In my opinion, therefore, the order of the 
Judicial Commissioner and that of the 
Munsif, having been made without juris. 
diction, ought to be set aside. The appli- 
eant will have his aosts before this Court. 
Hearing fee one gold «mohur. 

Маилок, J.—I agree. 

Order set aside. 


BOMBAY HIGH COURT. 
Seconp Огт. APPRAL No. 506 or 1917. 
July 9, 1918. 

Present; —Sir Basil Scott, Kr., Chief 
: Justice. 
PAREMESHWARIBAI NAGESH 
GANPAYA—DEFENDANT—AÀ PPELLANT 
versus 
RAGHAVENDRA OHIDANAND 
KAIKENI—P.arntirr — RESPONDENT. 


Hindu Law—Alienation by widow—Consent of next 
reversioner, effect of. 

The consent toan absolute alienation by a Hindu 
widow or other female of the person or persona 
constituting the next reversion on the death of 
such female makes the alienation binding upon the 
ib eventually succeeds to the estate. [p. 450, 
eol, 2. 


29 


A Hindu died leaving him surviving his mother, 
his sister and his sister's daughter. The mother 
succeeded to the estate and conveyed it to tho 
plaintiffs father for the benefit of tho sister's 
daughter and her husband, the plaintiff. Subse- 
quently the sister consented to the alienation and 
resigned her rights in favour of the alienee: 

Held, that the alienation conferred an absoluto 
title on the alienee. [p. 451, col. 1.] 

Second appeal from the deoision of the 
District Judge, Kanara, in Appeal No. 183 
of 1915, reversing the decree passed by the 
Subordinate Judge, Honavar, in Civil Suit 
No. 317 of 1914, 


Mr. S. V. Palekar, for the Appellant. 
Messrs. Nilkanth Atmaram and Ж, M. 
Kaikini, for the Respondent. 


JUDGMENT.—The plaintiff sues for pos- 
session of immoveable property of which 
the owner prior to 1901 was Shantmurti. 

On his death his near relations were 
Laxmi his mother, the defendant his sister, 
and Padmavati his sister's daughter, The 
defendant was living an immoral life with 
a paramour and was outcaste. 

On the 3rd of March 19)3, Laxmi who 
had succeeded to her son's property made 
it over to Chidanand, father of the plaint- 
iff, for the benefit, on their attaining 
majority, of Padma and the plaint- 
iff who had been selested as her bride- 
groom. In consideration of the handing 
over of the property  Chidanand agreed 
to рву (1) a debt of Rs. 100 due to one 
Radhabai on a deed passed by Shant- 
murti, (2) the marriageexpenses of Pad- 
ma, (3) the obsequies of Laxmi on her 
death and certain anniversary and other 
ceremonies, 


On the 19th of July in the same year 
the defendant, reciting the document of the 
3rd of March 1903 and the marriage of 
her daughter Padma to the plaintiff, stat- 
ed that in accordance with Shantmurti's 


wishes Laxmi had given the property 
into Chidanand’s possession on behalf of 
Padma and the plaintif and that the 


arrangement being proper she (the defend- 
ant) agreed to it and if she possessed 
any rights over the property, resigned them 
in favour of Chidanand. 

Padma died in 1911 and Laxmi then 
in conjunction with the defendant disputed 
the plaintiff's right to the property. Pad- 
ma’s husband, as the surviving bonefisiary, 
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now sues to recover the property of which 
the defendant has got possession. 

The defendant in her written statement 
alleged that the plaintiff’s father, after ob- 
taining a deed of gift from her mother, 
came to defendant and told her he had 
obtained & dosument from her mother so 
that her daughter, who was plaintiff's 
wife, would get the property on her (de- 
fendant’s) death, that her consent was ne- 
сөввату in law, and he would get her 
maintenance also, that she consented, and 
that accordingly he obtained from her a 
dosument called a release deed and passed 
to her a deed of maintenance but it was 
never acted on. 

It was contended at the hearing that 
the defendant’s consent had been obtained 
by fraud and misrepresentation. This issue 
was found against the deféndant, 

The plaintiff obviously had a good title 
as against Laxmi, since the deed was by 
a Hindu mother as heiress of her son for 
consideration, For the defendant, however, 
it is argued that the release executed 
by her does not operate to bar her 
claim as heiress of Shantmurti on the death 
of Laxmi, which occurred before suit. 

The learned Judge in the lower Appellate 
Court held that as the life-holder andthe 
reversioner joined together to confer a title on 
a third person, the title so conferred was an 
absolute one. 

The answer of the appellant’s Pleader to 
this line of reasoning is that the rever- 
sioner’s right is only a spes successionis and 
as she had not then inherited, the defend- 
ant released in July 1903 what was not 
transferable property: that in this Presidency 
the consent of reversioners to a widow’s 
alienation does not combine with an accele- 
ration of the reversioners’ interest to vest 
an absolute estate in the transferee but is 
only rebuttable evidence of the propriety 
of the widow’s alienation and that the assent 
of a Hindu female reversioner is worthless. 
For this last proposition reliance was placed 
on dieta in Varjivan Rangj» v. Gheljt Gokal- 
das (1) and Vinayak v. Govind (2). In the 
first of these cases Sir Charles Sargent 
observed: “At all events, there should be 
such a coneurrence of the members of the 

(1) 6 B. 568 at p. 671; 6 Ind, Jur, 88; 3 Ind, Dec. 


(x. в.) 370. 
(2) 25В, 129 ар p, 185; 2 Bom, І, В, 820, 


family as suffices tc raiso a presumption 
that the transaction was a fair one, and 
one justified by Hindu Law [Raj Lukhee 
Dabea v. Gokool Chunder Chowdhry (3)]. In 
the present case the plaintiffs, although 
distant heirs, were the heirs presumptive 
of Narotam at.the time of the sale, entitled 
to succeed in the event of Vakhat dying 
before ber mother without issue, and, as 
such, clearly interested in disputing the 
sale. Nor ean the mere concurrence of 
Bai Vakhat, albeit the nearest in succes- 
sion, (having regard to the state of de- 
pendence in which all women are supposed 
by Hindu Law to have their being) be 
regarded as affording the slightest presump- 
tion that the alienation was a justifiable 
one.” The concluding remarks were quoted 
by Sir Lawrence Jenkins, in Vinayak v. 
Govind (2) as justifying the Court in hold- 
ing that the consent of the nearest rever- 
sioner, if а woman, was unnecessary, and, 
therefore, the consent of the female rever- 
sioner’s son Venkatesh, was sufficient to 
validate the widow’s alienation. The son 
Venkatesh, who predeceased the alienating 


‘widow, was held bound by his assent and 


the plaintiff as his son was held similar- 
ly bound. Ranade, J., put it expressly on the 
ground of estoppel. 

In the present case, as has been shown, 
the issue has been tried whether the con- 
sent of the defendant was not obtained by 
fraud and  misrepresentation and it has 
been found that the consent was not so 
obtained, The facts, therefore, seem to 
negative the presumption, whieh, Sir Ohar- 
les Sargent thought, would arise in the case 
of a female’s consent, 

It is well established that the consent 
to an absolute alienation by a Hindu widow 
or other female of the person or persons 
constituting the nextreversion on the death 
of suchfemale will be binding upon the 
person who eventually inherits. This result 
has been assigned to the operation of one 
or other of two doctrines: one being that 
a widow may relinquish her estate in 
favour of her husband’s heirs for the time 
being, and if so, she may combine with 
the next heir to effect any alienation of 
the entire estate which they agree to make; 

(8) 18 M. L A. 209 at p. 228; 12 W. Е. (P. 0.) 47; 


8 B. L. В. (P. 0.) 67; 2 Suth, P. О, J. 275; 2 Sar, P. О, 
1, 518; 20 E. В, 529, 
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the other being that the consent to a widow's 
alienation of the person or persons constitut- 
ing the next reversion raises a presumption 
that the transfer was for legal necessity 
or that the transferee had made proper and 
bona fide inquiries and had satisfied himself 
of the existence of such necessity. Speaking 
generally, the first mentioned doctrine has 
been adopted in the Caleutta and Madras 
High Courts and the second inthe Bombay 
High Court: the first was affirmed by the 
. Privy Counoil in Bekari Lal v. Madho Lal 
Ahir Gayawal (4) and the second in Sham 
Sundar Lal v. Achhan Kunwar (5). The two 
dostrines were stated and considered by the 
Privy Council in the later case of Bajrangi 
Singh v. Manokarnika Bakhsh Singh (6), when 
neither was expressly repudiated or approved 
and the corolusion seems to be, as stated by 
Mookerjee, J., in Debi Prosed Ohowdhry v. 
Golap Bhagat (7), that both doctrines are 
well founded on principle, The latest Privy 
Council decision has special significance 
for the purpose of the present case, for 
there, as here, the consent of the next re- 
versioners was nof contemporaneous with, 
but sometime subsequent to the woman’s 
alienation. Their Lordships, however, consi- 
dered that cireumstanee immaterial for 
Omnis ratthabitio retro trahitur et mandato 
priori sqguiparatur. The act of-transfer is 
thus treated as an act authorised by the 
reversioner as а principal, a result which 
can only be arrived at by acceptance of the 
Calcutta doetrine of renunciation and ac- 
seleration by a female combining with an 
actual alienation by the next heir. The 
Privy Council held that the slaimants were 
bound by the consent of the  reversioners 
whose sons they were. In the present case 
a fortiori the defendant is bound by her free 
consent. It has the effest of validating авап 
absolute alienation the act of her mother. - 
This conclusion is, I think, supported by 
the following remarks of Sir Charles Sar- 
gent jn Varjivan Rangji v. Gheljt Gokaldas 
(1): "As Bai Vakhat’s interest...was con. 


(4) 191. A. 80; 19 О, 236 (Р. С.); 6 Sar. Р. ; 
9 "3 Dec. (x. s.) 608. ( MER A IRS 
(Б) 251. А. 188; 21 4, 71; 2 О, ҮҮ. N. 729; . P. 
oe 9 Ind. Deo. (N. S.) 755. TERE 
5I A. 1; 12 C, W. N. 74 (P. C.) 9 Bom. L. R. 
1348; 6 О. L. J. 766; 3 M. L, T, h 5A. LJ 1; 80 A. 
1; 17 M. L. J. 605; 11 О. C. 78, Ё 


(7) 19 Ind. Саз. 278 (Е. B.); 40 0, - 
б. W. N. 701; 17 041,7. 495, 721 at p, 776; 17 
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tingent on her surviving her mother, which 
she failed to do, her joining inthe conveyance 
could (if at all) only operate to give 
validity to if as importing the concurrence 
of the then nearest... heir...to the alienation.” 
He there appears to recognize that the con- 
sent given by the nearest reversioner who 
actually inherits would be binding. 

In my opinion the plaintiff is bound by 
her release. I affirm the decree and dis- 
miss the appeal with costs. 

Appeal dismissed, 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 676 
AND 768 то 772 or 1917. 
February 3, 1919. 

Present :—Mr. Justice Atkinson 
and Mr. Justice Manuk. 
CHATTU SINGH AND OTHERS— 
APPELLANTS 
versus 


Rai RADHA KISHUN AND oTHERS— 


RESPONDENTS. 

Fraud —Ex parte decree—Subject-matter of suit not 
in ewistence, effect of—Decree, whether can be set 
aside. 

If the subject-matter of a suit exists and a 
decree is obtained in respect thereof against 
another by means of false and perjured evidence, 
that per se is not sufficient to justify a Court 
to set aside the decree so obtained. If, however, a 
person invokes the jurisdiction of a Oourt of 
Justice upon а claim in respect of a certain sub- 
ject-matter, and he obtains a decree as against 
another in respect of that subject-matter, but it 
appears that that subject-matter in truth and in 
fact had no existence at all, then the decree во 
obtained is adecree fraudulently obtained not only 
as against the person against whom it has been 
procured, but upon the Court that he induced to 
take cognizance of the claim and grant relief. on 
the assumption that the subject-matter existed, 
If the Court comes to know that the subject- 
matter in respect of which it gave the decree 
had no existence in fact, then it would be justified 
in setting aside that decree, even though it be its 
own decree, on the ground that it was fraudulently 
procured, Гр. 452, col. 2.] 

Appeals from a decision of the Subordinate 
Judge, Muzaffarpore, dated the 23rd March 
1917, reversing that of the Munsif, Hajipur, 
dated the 3lst August 1915. 

Mr. Shiveshwar Dayal, for the Appellants, 


Mr. Bunwari Lal, for the Respondents, 
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JUDGMENT.—These six appeals come 
before us, in second appeal, from a 
desision of the Subordinate Judge of Mu- 
zaffarpore. The appeals are numbered 675, 
768, 769, 770, 771 and 772 of 1917. The 
plaintiffs are a batoh of tenants who seek 
in these suits to set aside decrees obtained 
against them for rent by the defendants in 
respect of certain dara lands; and which 
decrees were obtained in the year 1511. 
The defendants in the rent suits filed 
written statements; but at the hearing of 
the suits they did not appear; according. 
ly the landlord, the plaintiff in the rent 
suits, obtained decrees without contest as 
against the defendants, the tenants. The 
defendants contend that they did not appear 
by reason of the fact that a compromise 
had been come to between themselves and 
their landlord; and that the landlord had 
in breach of faith failed to act upon the 
compromise by not informing the Court of its 
existence, 

The defendants in the rent suits sought 
to have the rent decrees obtained against 
them set aside by an application under 
Order IX, rule 13. That application, how- 
ever, failed, and the plaintiffs in this suit, 
the defendants in the rent suits, were con- 
‘sequently obliged to bring the present 
action for the purpose of having the rent 
deorees which had been obtained against 
them set aside, alleging that the previous 
rent decrees had been fraudulently pro- 
cured. The fraud upon which the plaint- 
iffs rely to have the rent decree set aside 
is twofold in character; namely, the non- 
existence of the lands alleged to form the 
subject-matter of the. letting between the 
defendant, as landlord, and the plaintiffs, 
as tenants, and the non-existence of the 
making of any contract of letting in res- 
pect of the lands for which rent was 
sought to be recovered by the defendant 
_against the present plaintiffs; and by reason 
whereof the Court was falsely induced to 
award a deoree for rent to the plaintiff in 
_ the previous rent suits, 

The determination of these issues is one 
of fact; and the only question whioh we 
have to consider in second appeal, is whe- 
_ ther upon the evidence it was open to the 
learned Munsif to find in law that neither 
the lands 


matter of the alleged letting nor that в 
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contract of tenancy was ever made ог. existed 
between the plaintiffs and the defendant 
in respect of the lands for which rent 
was claimed. This being sc, we have to 
determine whether upon the evidence 
adduced at the trial in the original suits, 
out of which these second appeals arise; 
the learned Munsif was warranted in law 
in setting aside the rent deorees originally 
obtained as having been obtained by fraud, 


The learned Subordinate Judge in first 
appeal has not considered or inquired into 
the merits of any of the appeals presented’ 
before him. He merely held, that even 
accepting the findings of facts ‘arrived ai 
by the learned Munsif, the rent decrees 
obtained in 1911 could not be set aside 
in point of law, on the ground of frauds. "n 


3 

With great respect to the learned Sub: 
ordinate Judge, he was clearly wrong, in 
the conclusion of law at which he has 
arrived, and he has mixed up the differ. 
ence between two distinct and separate legal 
considerations. 

No doubt, if the subject-matter of a 
suit exists, and a decree is obtained in 
respect thereof against another by means 
of false and perjured evidence, that per se 
is not sufficient to justify a Court setting 
aside a deoree so obtained. But if a per- 
son invokes the jurisdiction of a Court of 
Justice upon a claim in respect of a cer- 
tain subject-matter, and he obtains a 
decree as against another in respect of that 
subject-matter; but which subject-matter 
in truth and in fact had no existence at 
all, then the decree so obtained is a decree 
fraudulently obtained not only as against 
the person against whom it has -been 
procured but upon the Court that ke 
induces to take cognizance of the claim 
and grant relief, on the assumption that 
the subject-matter existed. If a Court 
somes to know that the subject-matter in 
respect of which a suit was based and in 
respect of which it gave a decree had no 
existence in fact, then {apprehend in law 
a Court of Justice would be entitled to 
set aside sush a decree, even though it be 
its own decree, on the ground that it was 
fraudulently procured. | 

The law applicable to such cases- has 
been laid down olearly and definitely. The 
learned judgment of Sir Lawrence Jenkins 
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in Nanda Kumar Howladar v. Ramiiban 
` Howladar (1) has been followed and as- 
sented to in this Court in the case of 
Mohan Krishna Dar v. Har Prasad (2), and 
we see no reason at all to dissent from 
the more recent decision reported as Kasis- 
war Goswami v. Amiruddin (3), which is 
elearly distinguishable in its facts from the 
present case, 

All that remains for us to consider is, 
whether the learned Munsif, having found 


as a fact that no lands existed in respect’ 


of which a letting sould have been made, 
and also that no contract was ever made 


to support the creation of a tenancy a8. 


between the landlord and tenants, was justi- 
fied in law in setting aside the rent dec- 
rees obtained as against the plaintiffs with- 
out contest in the rent suits of 1911. 
Clearly he was, The evidence adduced in 
this case was such as, in our opinion, would 
have justified the Munsif in arriving in 
law at the conclusion that he did. 


It must always be remembered that the 
degree of fraud necessary to justify a Coart 
setting aside a decree varies according to 
the method and manner in which a decree 
has been obtained, that is to say, where 
the decree was obtained (a) by consent, (b) 
eg parte, (c) after contest. In this case 
the rent decrees were obtained in a sense 
ев parte, or at least without contest; and 
the Court that issued the rent decrees 
never inquired into the propriety of the 
claim, and by a fraud was misled into grant- 
ing the relief claimed. 

For these reasons it appeara to us that 
the learned Subordinate Judge, in first 
appeal, was wrong in the conclusion at 
which he arrived; and it besomes neces- 
sary to remand the caseto him for final 
determination on the merits. We shall 
avoid making any reference to the merits of 
the case; because by the terms of our order 
the whole саве will be remanded for dis- 
posal on the merits. 


Aecordingly- we will reverse the order 
of the learned Subordinate Judge and allow 
the appeals with costs in Second Appeal 
No. 676 of 1917, but no costs in the 


(1) 23 Ind. Cas. 337; 41 О. 990; 18 С. W. М. 681; 
19 C. L. J. 457. 

(2) 40 Ind. Cas. 2. 
- (8) 47 Ind. Сав, 14; 28 Q. W. N. 138. 
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analogous cases; and we remand all the cases 
back to the Subordinate Judge for final ad- 
judication and disposal according to law, on 
the facta and merits. 
Appeals allowed; 
Case remanded. 


— 


CALCUTTA HIGH COURT. 
Civin Runs No. 618 or 1918. 
February 24, 1919. 

Present :—Mr. Justice Teunon and 
Mr. Justice Newbould. 
BINODE BEHARI PATI-—PrAINTIFF— 
PETITIONER 

Я versus 
CHAUDHURI & CO.—Derenpaxt—. 
` RESPONDENT. 

Civil Procedure Code (Act V of 1908), О. XXIII, r, 1 
— Withdrawal of swit—Additional evidence, desire to 
adduce, whether suficient ground for permitting with- 
drawal. 

A plaintiff-appellant applied to the Appellate Court 
for leave to withdraw his appeal and suit with 
liberty to bring a fresh suit on the same cause of 
action, on the ground that he desired to adduce 
additional evidence. The application was granted 
by the Appellate Court: 

Held, that there was no proper reason for per- 
mitting the appellant to withdraw his appeal and 
suit, Гр. 454, col. 1,] 

Rule against the order of the second Sub- 
ordinate Judge, Burdwan. 

FACTS appear from the judgment. 

Babu Narendra Kumar Bose, for the 
Petitioner.—I obtained this Rule against 
an order of the Subordinate Judge, Bur- 
dwan, under Order XXIII, rule 1 of the Code 
of Civil Procedure. I was not heard and 
no opportunity was given to me to state 
my point. The learned Subordinate Judge 
has assigned no reason whatever in his 
judgment in allowing the plaintiff to 
withdraw his suit with liberty to bring a 
fresh suit. The sufficient ground must 
be something of the nature of the formal 
defect in clause (a) of rule 1, Order XXIII. 
See Kali Prasanna Sil v. Panchanan Nandi 
Ohowdhury (1). 

‘No one appeared for 
Party. 


the Opposite 


(1) 88 Ind. Cas. 610; 20 С. W, Ne 1000; 23 C, L.J. 
489; 44 О, 367. COURTS er ee 
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JUDGMENT.—This Rule із directed 
against an order by which the learned 
Subordinate Judge of Burdwan allowed the 
plaintiff, who was the appellant before him, to 
withdraw his appeal and also the original suit 
with liberty to bring a fresh suit in respect 
of the same cause of action. In his order 
he has not stated what in his judgment 
were the sufficient grounds for permitting 
the plaintiff to take this course. But from 
the petition supported by affidavit before 
us and not controverted by the appellant, 
it appears that the plaintiffs reason for 
desiring to withdraw the appeal and suit 
was that he desired to adduce additional 
evidence. Thatis nota proper reason for 
permitting the plaintiff-appellant to with- 
draw his appeal and snit, 

We, therefore, set aside this order and 
direct that the appeal be re-admitted and 
heard and determined on the merits. 

The plaintiff-appellant not appearing here 
we make no order as to costs in this Rule. 

Order set aside. 


PATNA HIGH COURT, 
APPEAL FROM APPELLATE Decree No, 999 
or 1917. 
February 27, 1919. 
Present :—Mr. Justice Atkinson 
and Mr, Justice Das. 
SHAIBA PRASAD MANJHI AND OTHERS— 
PLAINTIFFS— À PPELLANTS 
versus 
GOLAM MANJHI AND OTHERS— 


DEFENDANTS— RESPONDENTS, 

Chota Nagpur Tenancy Act (VI of 1908), ss. 80, 84, 
127, 128, 130, 182, 258—Record of Rights, entry in, 
value of—Oh. XV, scope of—“Rights and obligations 
of tenants’ and “particulars recorded in such entries” 
in s. 182, meaning of—Suit by joint tenant for 
joint possession, maintainability of—Interpretation of 
Statutes—Jurisdiction of Civil and Revenue Courts, 

If a notification for the preparation of a Record 
of Rights is made under section 80 of the Chota 
Nagpur Tenancy Act, the entries in the Record 
of Rights so prepared are under section 84 of the 
Act merely presumed to be correct until they are 
proved by evidence to be incorrect; butif the 
notification is made under section 127 of the Aot, 
the entries in the Record of Rights are by virtue 
of section 132 conclusive evidence of the rights 
and obligations as between the tenants and their 
Jandlords to which the entries relate and of all 
the ыа recorded in such entries. Гр. 455, cols. 
1&2 
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The expression "rights and obligations of tenants" 
in section 132 of the Chota Nagpur Tenancy Act 
mean rights and obligations of tenants with refer- 
ence to landlords only, so that once those rightsand 
obligations are ascertained, they become final and 
are not liable to be called in question in any 
Civil Court, Chapter XV of the Act gives no power 
to the Revenue Officer to deal with questions of title 
between tenants claiming hostilely to each other. 
[p. 455, col. 2; p. 456, col. 1.] 

Section 182 of the Chota Nagpur Tenancy Act must 
be read consistently with the whole of Chapter XV 
and with the general policy of the Legislature 
provided therein to protect the tenants against 
the landlords and when so read, the words “of all 
the particulars recorded in such entries" must 
mean the particulars of the rights and obligations 
of енш as against and to thelandlords.[p. 456, 
col, 1, 

The only suit or proceeding contemplated in 
Chapter XV of the Chota Nagpur Tenancy Act is 
& suit or proceeding between tenant and landlord 
under section 180 of the Act, and, therefore, section 
258 of the Act is no bar to & suit byone set of 
tenants to recover joint possession of the land in 
dispute from another set of tenants, [p. 456, col. 2.) 

Where there has been an ouster of a joint 
tenant, the party out of possession is competent 
to ia a suit for joint possession. [p. 456, 
col, 2. 

A Statute which purports to oust the jurisdiction 
of Oivil Courts must be very strictly construed and 
the Courts must be specially on their guard not 
to allow the Civil Court’s jurisdiction over matters 
not expressly or by necessary implication taken 
away to be lightly interfored with. [p. 455, col. 2.] 


Appeal from a decision of the District 
Judge, Manbhum, dated the 28th July 1917. 


Mr. Atul Krishna Ray, for the Appel. 
lanta. 

Mr. Abani Bhusan Mukherji, for the Re- 
spondents, 

JUDGMENT. 

Das, J.— The suit out of which this appeal 
arises was brought by the appellants for the 
following reliefs:— 

(a) That it may be declared that the 
plots mentioned in Schedule No. 3 apper- 
tain to the Baraband mentioned in Schedule 
No. 1 and that the principal defendants 
Nos. 1 to 5 alone have no right to be in 
possession thereof; that 16 may be desided 
that the defendants should remove such 
quantity of earth from the plots as they 
have utilised for the purpose of filling 
them up and they should demolish the 
ridges erected thereon and bring tle plots 
to their original state, thus making them 
one with the band; that the plaintiffs are 
entitled to get joint possession of them along 
with the defendants, 


. Vol, 1] 
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(b) That the decree may be passed in 
favour of the plaintiffs against defendants 
Nos. 1 to 5 for Rs. 50, the cost that will be 
incurred in removing the-earth and cutting 
the ars. 

(c) For costs in Court with interest. 

The plaintiffs case is that the land in 
dispute to the extent of 1  bigha forms 
part of a large tank, called the Baraband, 
which admittedly is joint between the 
parties, and they complain that the defendants 
Nos. 1 to 5 have dispossessed them from this 
land and have had the same recorded in their 
names inthe finally published Record of 
Rights. 

The lower Appellate Court agreeing with 
the Court of first instance dismissed the suit 
on two grounds, namely:— 

(1) The Record of Rights was finally 
published under section 128 of the Chota 
Nagpur Tenancy Act and consequently 
under section 132 of that Aot the entries are 
conclusive evidence of the particulars recorded 
therein. 

(2) It would be inequitable to allow the 
plaintiffs joint possession under the sircum- 
stances of the oase. 

The plaintiffs appeal; and on their behalf 
it has been argued that the Record of 
Rights was published not under section 128 
of the Ohota Nagpur Tenancy Ast but 
under section 83 (2) of that Act and 
consequently section 132 has no applicaticn 
whatever. This contention is unsustainable. 
Section 128 provides that when a notifica- 
tion has been published under section 127, 
directing the preparation of a record, the 
provisions of section 82, section 83, section 
84, sub.seotions (1) and (2), and sections 
89 to 96, so far as they may be applicable, 
shall apply as if such record were referred 
to in those sections. It appears to us 


that the procedure sections of Chapter 
XII are by incorporation as much part 
of Chapter XV, as if they were 
specifically set out therein. It is the 
notification which determines whether 
the entries shall merely be presumed to 


be correst until they are proved by evi- 
dence to be incorrect or whether the entries 
made therein shall be conclusive evidence 
of the rights and obligations of the tenants 
to which such entries relate and of all 
the particulars recorded in such entries. 
In other words, if the notification be under 
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Chapter XII, the entries are merely pre. 
sumed to be correct until they are proved 
by evidence to be incorrect, but if the 
notification be under section 127 the entrias 
are by virtue of section 132 sonslusive 
evidence of the rights and obligations as 
between the tenants and their landlords ta 
which the entries relate and of all the 
particulars recorded in such entries. 

In this case a notification was undoubt- 
edly promulgated under section 127 of 
the Aot. 16 follows, therefore, that the 
argument advanced by the learned Vakil 
for the appellants on this point must 
fail. 

It was next conténded оп behalf of 
the appellants that Chapter XV is restricted 
in its operation to disputes between land- 
lords and tenants as such and that it has no 
application whatever where the tenants 
claim hostilely to each other inter se, 
After the most careful consideration that 
we have been able to give to this oase, 
we are of opinion that the plaintiffs’ oon- 
tention must prevail. It is elementary 
that a Statute which purports to oust the 
jurisdiction of Civil Courts must be very 
strictly construed; and we must be specially 
on our guard that we do not by our decision 
allow the Civil Courts’ jurisdiction over 
matters not expressly or by necessary im- 
plication taken away to be lightly inter- 
fered with. The whole object of Chapter 
XV is to protect the tenants against the 
landlords in localities where they are in 
need of such protection. Chapter XV ia 
headed "Record of Rights and obligations 
of Raiyats being Khunt Katti rights, village 
headmen and other classes of tenants.” 
Section 127 provides that the Local 
Government may make an order directing 
that в record be prepared by a Revenue 
Officer of the rights and obligations in 
any specified local area of (a) Raiyats 
having Khunt Katti rights, (b) headmen of 
villages or groups of villages whether 
known as Mankis or Pradhans or Manjhis 
or otherwise, or (c) any other class of 
tenants, 

We are of opinion that: “The rights and 
obligations of tenants” mean rights and 
obligations of tenants with reference to 
landlords only, so that once those rights 
and obligations are ascertained they 
hecome final and are not liable to be 
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eüled in question іп any Civil Court. 
In cur opinion Chapter XV gives no power 
to the Revenue Offisers fo deal, it may be, 
with complicated questions of title between 
tenants claiming hostilely to each other. 

It was strenuously contended that section 
132 is very wide in-its terms and makes 
the entries conclusive evidence not only of 
the rights and obligations of the tenauts 
but of all the particulars recorded in such 
entries. But we must read section 132 
consistently with the whole of Chapter XV 
and with the general policy of the Legis- 
lature provided therein to protect the tenants 
against the landlords and when so read, 
the words "of all the particulars recorded 
in such entries” must mean the particulars 
of the rights and obligations of the tenants 


. ag against and to the landlord. In 
our opinion section 133 supports this 
interpretation, isasmuch as it provides that 


though the landlord may have described the 
tenant as a  Thieadar ог as a temporary 
lease-holder, the Revenue Officer is yet to 
enquire into the real status of the tenant 
aud into the origin and nature of eash 
tenancy. Indeed, if all the provisions of 
Chapter XV are to be read as consistent 
with each other and with the deslarad 
рову of the Legislature, we ara hound to 
come to the conolusion that the operation 
of Chapter XV is limited to questions relating 
to settlements between landlords and tenants 
and that the Revenue Offissr has no power 
under Chapter XV to finally decide questiona 
between tenants claiming: as against eaoh 
other, In our opinion the Courts below 
were wrong in holding that the Rosord of 
Rights prepared in the case was in itself 
conclusive evidenge in a title dispute bet ween 
two sets of tenants. 

Mr. Mukherji on behalf of the respondents 

has, in this Court, put forward an additional 
argument, namely that the plaintiffs’ suit, 
. being a suit to set aside either direstly 
or indirectly an order or decree cf the 
Deputy Commissioner or Revenue Officer under 
Chapter XV, is not entertainable by any 
Court by virtue of section 258 of the Act. 

In our opinion there is no force in this 
contention. Section 258 is as follows:— 

“Save as expressly provided in this Act, 
no suit shall be entertained in any Court to 
vary, modify or setaside, either directly or 
indirectly, any order or decree of any Deputy 
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Commissioner or Revenue Officer in any suit 
or proceeding under Chapter XV... except 
oh the ground of fraud or want of jurisdic- 
tion,” 

The suit or proceeding under Chapter XV 
must mean a suit or proceeding between a 
landlord and a tenant. The only suit or 
proceeding contemplated in Chapter XV is a 
suit or proceeding under section 130, and ad- 
mittedly there has been no suit or proaeeding 
in this case under section 130. In our 
opinion section 258 is not a bar to the 
present suit by one set of tenants to re- 
cover joint possession of the land in dispute 
from another set of tenants. 

There is obviously no merit in the other 
ground on which the plaintiffs’ suit has 
been dismissed, namely, that they were not 
competent to ask for joint possession. It 
was conceded by Mr. Mukherji in the latter 
part of his argument that when there has 
been an ouster, the party out of possession 
is competent to maintain a suit for joint 
possession. 

We allow this appeal and remand the 
case to the lower Appellate Court for deci- 
sion on the merits, with a direction that 
if the lower Appellate Oourt finds it impos- 
sible to come to & decision on the merits on 
the materials on the record, it should in 
its turn remand the case to the Court of 
first instance to record such evidence as 
has been shut ont and to dispose of the 
ease according to law. The respondents must 
pay the costs of this appeal and of appeal 
in the lower Appellate Court. The sosts of 
the suit before the Caurt of first instance 
are reserved and will follow the event. 

ATKINSON, J.—1 concur. 


. Appeal allowed, 


Vel. L] 
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PRIVY COUNCIL. 

APPEAL FROM THE BOMBAY Hien Cover. 
December 13, 1918. 
Present:—Lord Shaw, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 
PRATAPSING SHIVSING AND ANOTHER— 
APPELLANTS 
Ctersus 
Thakur Shy: AGARSINGHJI 
RAISINGHJI—RESPONDENT. 


Hindu Law—Adoption—Widow, power of, to make 

adoption, whether dependent on her inheriting hus- 
band’s estate—Adopted son, position ef—Divesting of 
estate by adoption— Grant, construction of—Jivai grants 
—Zemindar, reversion to, on failure of male heir— 
Adoption, effect of. 
. The right of a Hindu widow to make anadop- 
tion to her deceased husband is not dependent on 
her inheriting his estate. She can exercise the 
power, so long as it is not exhausted or extin- 
guished, even though the property has not vested 
in her. [p. 462, col. 1.] ` 

It is an explicit principle of Hindu Law that 
an adopted son becomes, for all purposes, the son 
of his adoptive father, and that his rights unless 
curtailed by express texts, are in every respect the 
same as those of a natural born son. [p. 461, col. 2.] 

Semble, that the only express text contracting 
the heritable rights of an adopted son refers to 
the case of his sharing the heritage with an after- 
born natural (aurasa) son, [р 461, col. 2.] 

Hindu lawyers do not regard the male line to 
be extinct or a Hindu to have died without male 
issue until the death of the widow renders the 
continuation -of the line by adoption impossible, 
[p. 461, col. 2.j 

By the custom of a family in the Ahmedabad 
District, jivat or maintenance grants were made 
out of the impartible family estate to younger 
sons, with reversion to the estate upon failure of 
male heirs, widows not inheriting. In October 
1903 the last holder of such a grant died without 
male issue, but leaving a widow. In March 1904 
she adopted a воп io him: 

Held, that the son inherited the jivai grant. Гр. 462, 
col. 2.] А 

Appeal from adecree of the Bombay 
High Court, dated April 9, 1914, and reported 
as 28 Ind. Cas. 529, reversing a decree of tha 
Subordinate Judge, Ahmedabad. 

FACTS —-The respondent, the Thakur 
of Gamph, sued for possession of a 
Jivai grant made by his ancestor on the 
ground that the last holder having died 
without male issue, the grant by custom 
reverted to the grantor. He denied the 
validity of firstappellant’s adoption subs: quent 
to the last holder’s death. 

The Subordinate Judge found the right 
of reversion proved. He held that defend- 
ant appellant was validly adopted, but 


that his adoption did not affect plaintifi’s 


right to resume. On the ground, however, 
that plaintiff’s father, by documents execut- 
ed in 1871, had acknowledged the absolute 
right of the last holder, he held that plaint- 
iff was estopped from questioning first appel- 
lant’s title, and, therefore, dismissed the suit. 

On appeal the Bombay High Court 
(Soott, C. J., and Batchelor, J.) differed from 
the Subordinate Judge as to the effect of 
the documents of 1871, and held that even 
if his view as to the effect of those 
dosuments were correct, they were inopera- 
tive by virtue of the Ahmedabad Taluk. 
‘dar’s Act (Bombay Act VI of 1862), section 
12. They agreed with the Subordinate 
Judge that first appellant was validly adopted, 
but held that as his adoption was subse. 
quent to the death of the last holder, and 
the Jivai grant at that date vested in plaintiff, 
the plaintiff's rights could not be affected by 
it. They accordingly decreed plaintiff's guit, 

Henee this appeal. 

Messrs. De Gruyther, К, C., and Е, В, Raikes, 
for the Appellants.— T'he documents of 1871 
conferred an absolute estate on Kaliansingh, 
the last holder. The words used "Maliks, 
Mukhtiyars and Dbanis" are all words ag 
to which it bas been held they are 
intended to confer an absolute estate: 
Fateh Chand v. Rup Ohand (1), Suraj. 
mani v. Rabi Nath Оћа (2), Harihar Baksh 
v. Uman Parshad (8) and Ramlal 
Mookerjee v. Secretary of State for India (4), 

The first appellant succeeded to Kalian- 
singh’s absolute estate, subject only to tke 
mortgage by Kaliansingh in favour of the 
second appellant, The compromise cf 1871 
was nob an “alienation” within the mean. 
ing of section 12 of Bombay Act VI of 
1862: а compromise is nof a conveyance 
from one to another, it is only the recogni- 
tion of а pre-existing right: Khunni Lal v. 
Gobind Krishna Narain (5). 


(1) 37 Ind. Cas. 122; 43 І. А. 188; 38 A. 446; 18 Bom, 
І, R. 900; 20 M. L. T. 481; 21 С. W. М. 102; 4 L. W. 
597; (1916) 2 М, W. N. 607; 26 C. L. J. 182 (P. 0). 

(2) 861. A.17; 6 A. L. J. 67; 12 О. W. N. 231 
(Р. С.): 18 M. L. 7.7; 10 Bom. L. R. 59; 7 Q. L, J 
181; 8 M. L. T. 144, 30 A. 84. ' 

(3) 141. A. 7; 14 0. 296 (P. C.); 4 Sar. P. C. J. 766; 
11 Ind. Jur. 196; Rafique & Jackson's Р. 0. No. 95; 7 
Ind. Deo. (N. s.) 196. : 

(4) 8I. А. 46 at p. 61; 7 O. 8C4; 10 C. L, R. 849; 4 
Sar. P. С. J. 225; 6 Ind. Jur. 327; З Ind. Dec. (x в.) 744, 

(5) 10 Ind. Cas. 477; 38 I. A. 87; 33 А. 356; 21 M. 
L. J. 645; (1911) 1 M. W. N. 432; 10 M. L. T. 25; 13 
Bom. L. R. 427; 18 O. L, J. 575; 8 A. L. J. 552: 18 C 
W. N. 545 (P. O.), | " 
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[Losp Puittimosz.— Whoever heard of a 
man who was prevented from conveying, 
escape by saying ‘I admit” ?] 

Our case is there was a reference to 
arbitration, aud these documents came into 
existence in pursuance of the arbitration 
decision. 

Further, a right to a reversion is not 
a landed estate within section 12, which 
we submit applies only to the alienation 
of a landed estate of which the Collector 
has taken possession. 

[Lord Puirtimore.—It does not prevent a 
personal action against the Talukdar. | 

Assuming, however, that the land was 
held merely under the original Jivai grant, 
plaintiff has not made out his case. The 
alleged custom of reversion is not satisfac- 
tori proved by evidence relating to this 
particular family, nor is any custom proved 
excluding either widows or adopted sons, 

Evidence as to custom in other families 
is inadmissible: Ram Nundun v. Janki Koer 
(6). (Reference was made to J, S. Peile's 
Talugdars in Ahmedabad Zillah, 1867,— 
Seleot Records, Bombay Government). 

In Hindu Law an adopted son occupies the 
same position as a natural born son: 
Nagindas Bhugwandas у. Bachoo Hurkisson- 
das (7). 

In Rameshwar Singh v. Jibender Singh (8), 
a case of a Babuana grant, the learned Judges 
of the Caleutta High Court observed that 
the contingent or reversionary interest of the 
grantor was “remote in a country where the 
line of male descendants can be reinforced 
by tbe practice of adoption", a dictum not 
questioned when that case went to the Privy 
Counsiliin Durgadut Singh v. Rameshwar Singh 
(9). ^ 

Amearsangjt Gulabsangjt v. Dipsangit Jodh- 
síngii (10) was wrongly decided; moreover it 
refers to a different family. 


(6) 29 I. A. 178 at p. 194; 4 Bom. L. R. 664; 29 C. 
828 (P. 0., 7 C. W. N. 57; 8 Sar. P. C. J. 851; 178; Р, 
R. 1902. 

(7) 82 Ind. Cas. 403; 48 I. A. 56; 30 M. L. J. 393; 
14 À. L. J. 185; 8 L. W. 259; 19 M. L. T. 193; 18 Bom, 
L. R. 172; (1916) 1 M. W. N. 268; 23 O.L. J. 395; 20 
О, W N 702; 40 В. 270 (P. C.). 

(8. 32 C 683; 9 C. W. N. 607. 

(9) 4 Ind Cas 2: 361. A 176; 36 C. 948; 13 О. W. 
N 1013; 6 М. L. T. 65; 19 M. L J. 567; 10 O, L. J, 
283,6 A. L J. 847; 1? Bom. L. R. 901 P. С.;. 

(10) (1868) Р. J. Bom. 60. 
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Even though the widow do not inherit 
herself, the adoption by her divests any 
estate which would have been divested by a 
postbumousson: Sri Virada Pratapa Raghu- 
nada Deo v. Sri Brozo Kishoro Райа Deo (11), 
Madana Mohana Deo v. Purushothama Deo 
(12), Bachoo Hurkisondas v. Mankorebai (13) 
and Mayne's Hindu Law, paragraphs 185, 
191 (pages 242, 250, 8th Edition). 

It is not a question of coparcenary in- 
terest only being divested, for the first 
two of these cases related to impartible 
estates, and it is the essence of an imparti- 
ble estate that there is no coparcenary: 
Sri Rajah Hao Venkata Mahipatht Ganga- 
dhara Rama Rao Bahadur ү. Sri Rajah Ven- 
kata Kumara Mahipathi Surya Rao Bahadur 
Garu Rajah of Pittapur (14). 


The rule that sn estate is divested by 
adoption applies in Bengal: Surendra Nandan 
v. Satlaja Kant Das Mahapatra (15). 

It is doubtful ifa custom excluding an 
adopted son from inheritance would be 
valid, but anyhow it would have to be very 
strictly proved. 

The respondents tried to prove a custom 
prohibiting adoptions altogether among the 
Chudasamia Girassias, to which the parties 
belonged, but this attempt failed, аз а similar 
a failed in Verabhai v. Bai Riraba 
16). 


[Their Lordships intimated that they desir- 
ed to hear Counsel for respondent only on 
the evidence as to custom and the validity 
and effect of the adoption. | 

Messrs. Dunne, К. О., and Kenworthy 
Brown, for the Respondent.—Both Courts 
have found that the custom in this family is 


(11) ЗІ. A. 154; 1 M. 69; 26 W. R, 491 (P. С.); 3 
Sar. Р. С. J. 588; 11 Mad. Jur, 188; 8 Suth. P. C. J. 
268; 1 Ind Deo. (м. в.) 45. 

(12 46 Ind. Cas. 481; 45 Т. A. 156; 85 M. L. J. 188; 
БР. L. W. 179; 8 L. W. 167; 16 A. L. J. 725; (1918) 
M. W. N. 621; 24 M. L. T. 231; 28 O. L. J, 408; 41 M. 
856; 20 Bom. L. R. 1041; 28 C. W, N.177 (P. C.). 

(13) 34 L А. 107; 9 Bom. L. В. 646 (P. C.); 110. We 
N. 769; 6 O. L. J. 1; 81 B. 878; 17 M. L, J. 3483; 2 M. L, 
T, 295. 

(14) 47 Ind. Cas, 854; 35 M. L. J. 392; 24 M. L.T. 
276; 16 A. L, J. 833; 41 М. 778; 28 C. L. J. 428; 5 P. 
L. W. 267; 20 Bom. L. R. 1056; 28 O. W. N. 173; (1918) 
M. W. N. 922 (P. С.). 

(16: 18 C. 385; 9 Ind. Dec. (N. s. 268. 

(16 30 I. A. 284; 5 Bom. L. R. 584; 27 B. 402,7 
О. W. N. 716 (Р. CO). 
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as stated in the plaint, tiz,, thata Jivai grant 
reverts to the Taluka upon failure of male 
descendants of the grantee. Those concurrent 
findings necessarily exclude (1) the Jast 
holder’s widow, and (2) a son adopted after 
his death. 

On the Jivaidar dying without male 
descendants, the Jivai estate was extinguish- 
ed. 

In the absence of proof of a special cus- 
tom the widow cannot revive the estate 
by an adoption: Amarsanii Gulabsangji v. 
Dipsang;t Jodhsinjt (10). That case related 
to this very oaste and was on all fours with 
the present one. 

The cases as to divesting of an estate do 
not apply: there is no estate to be divested: 
it has come to an end. 


The rights of an adopted son date from 
his adoption only, they do not relate back 
as though he were a posthumous son: Bamun- 
doss Mookerjea v. Musammat Tarinee (17), 
Moro Narayan Joshi v. Balaji Raghunath 
(18), Bhubaneswari Debi v. Nilcomul 
Lahiri (19) and Mayne’s Hindu Law, para- 
graph 197 (8th Edition, page 261). In Sri 
Virada Pratapa Raghunanda Deo v. Sri Brozo 
Kishoro Patta Deo (11) the impartible pro- 
perty was regarded throughout as joint. 
In Madana  Mohana Deo v. Purushothama 
Deo (19) the judgment expressly states the 
family was joint. 


These cases, 


therefore, do not help appel- 
lants. : 


The adoption itself was invalid. The 
power of a Hindu widow in Bombay to 
adopt without express authority is subject 
to the qualification that her husband's pro- 
perty must be vested in her as heir: Ramji 
v. Ghamau (90), Dinkar Sitaram Prabhu 
v. Ganesh Shivram Prabhu (91) and 
Mayne’s Hindu Law, paregraph 130 (sth 
Edition, page 164) In this case the Jivai 
grant did not vest in the widow, Further, 
the evidence is that the custom of this caste 
does not permit adoptions. 


(17) 7 М I. A. 169: t Sar. P O. J. 616; 19 E R. 273. 

(18) 19 В, 809: 10 Ind. Dec 'N. s. 543. 

(19) 121, А ‘87: 20.18 P.O); 4Sar. P. О. J. 
651: 9 Ind. lur. 308: 6 Ind Dec in. в) 12. 

(20 6В,. 498 Г. В. oInd.Jur. 587; 8 Ind. Dec. 
QN. в., 787. 
~ (21) 6 B. 505 (F. B.); 8 Ind. Dec. (N, в.) 792. 


Evidence of custom in other families of 
the same group is admissible: Mohesh Ohun. 
der Dhal v. Satrughan Dhal (22). [Reference 
was also made to Mkradeshvar Singh v, 
Musummat Janeshwart Bahuasin (28) ], 


JUDGMENT, 


Mg. Амккв Át.— This is an action in 
ejeetment brought by the Thakur of Gamph 
in the Court of the Subordinate Judge of the 
Ahmedabad District for possession of a village 
called Piparia. His suit is based on the ground 
that the village in question forms part of 
the estate of Gamph, that many years 
ago it was granted for maintenance or 
Jivai by one of his ancestors to a junior 
member of the family to be held and 
enjoyed so lo g as the grantee’s male lina 
lasted, and that on the death of the last 
holder named Kalian Sing in 1903 with- 
out male issue, it reverted to him as the 
owner of the original estate under the 
custom attached to such Jivai grants, 

The action was brought on the 15th 
July 1£07 against Bai Devla, the widow 
of Kalian Sing, who was admittedly in 
possession of the village claiming to hold 
the same for her minor adopted son, who 
was also joined as defendant No, 2, whom 
she alleged she had taken in adoption 
shortly after the death of her husband, 
Devla has since died, and the adopted gon 
is the present appellant before this Board, 
The third defendant is a mortgagee claim. 
ing under a bond executed by Kalian Sing. 


Both the plaintiff and the defendant 
Shivsing are Chudasama Gurassias, a caste 
of Hicdu Rajpoots who, it is said, settled 
several generations ago in the Dhandukg 
Taluka appertaining to the Ahmedabad 
District. The Thakur of Gamph appears 
to have been one of their principal chiefs, 
and possessed at one time a considerable 
number of villages which, by successive 
grants to junior members of the family, 
have dwindled now to eight or nine, and 
the Thakur is naturally anxious to get 
back as many of these grants as possible. 


(22 291, A. 62; 29 С. 343 (P. 0.); 6 О, W. N. 459: 4 
Bom. L. В. 377: 8 Sar. P. О, J. 238. : 

“3, 6 Ind Cas 417; 4A I. A. 276; 42 О. 682; 18 
C. W N.:248: 21 C. L.J. 9: 27M L.J 373; (1914) 
M. М. №, 807; 16 M.L. T. 382; 1 L, W, 863; 12 A. L. J 
)217;17 Bom, І. R. 18 (P. C.). ' 
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. The plaintiff states in his plaint that 
the grant in question in this case was 
made by one Milaji, his ancestor in the 
fifth degree, in favour of his third son 
Rupsingi; that on the death of Rupsingi 
it came into the possession of his two sons, 


Kesarising and Kalian Sing; that subse- 
quently on  Kesarising's death without 
issue, the entire village came into the 


hands of Kaliansing who held it until his 
death in 1903; that Kalian also died with- 
out leaving any male issue, and that ac- 
cordingly the village reverted tc the grantor’s 
estate, but the defendants were hold- 
ing the property wrongfully and illegally 
without any title. The relief sought was 
of a twofold character, viz, (1) а decree 
for possession and (2) for a declaration 
that the second defendant’s adoption was 
“void and illegal.” 

The widow and the adopted son, Shiv- 
sing, denied theright of reversion claimed 
by the plaintiff; they alleged that ір 1871 
there were disputes between the plaintiff's 
father aud Kaliansing regarding his title 
to Piparia, which were settled by arbitra- 
tion, and documentis were exchanged be- 
tween the parties by which the plaintiff's 
father acknowledged the absolute title of 
Kaliansing to the village in question ex- 
cepting a small area which was taken by 
the plaintiffs father as consideration for 
the settlement. They also alleged that 
there was no failure of Kaliansing’s male 
line as the second defendant had been 
validly adopted. То this the plaintiff de- 
murred and alleged on his side a custom 
among the Chudasama Girassias which 
precluded the widow from making an 
adoption to her deceased husband or inherit- 
ing a Jivai grant. This latter allegation 
was evidently put forward in order to 
strengthen the first, for it seems to have 
been thought that she could not make an 
adoption unless she could vest the adopted 
son with any rights to property owned by 
the deceased in his lifetime, the idea ap- 
parently being that the son’s right was 
dependent on the widow’s right to inherit- 
ance. 

Upon these allegations 
issues were framed by the trial Judge, 
but, as usually happens in India, the 
cage was overladen with a variety of con. 
‘siderations which had only an  indireot 


а number of 


bearing on the main questions for deter- 
mination. The Subordinate Judge held 
that, although there was no definite evi- 
dence from examples within the Taluka 
of Gamph regarding the custom relating 
to the right of reversion, judging, however, 
from cases in neighbouring estates, the 
plaintiff had succeeded in establishing it. 
He further held that the plaintiff had 
failed to establish the custom debarring 
the widow of а Jivaidar from inkeriting his 
estate or from making an adoption to him. 
But, throwing the onus on the defendant, 
he also held that although the defendant 
was validly adopted he had not shown that 
his adoption affected the plaintiff's right to 
resume the Jivai. And he went on to hold 
that the dosuments executed in the pro- 
ceedings of 1871 amounted to an acknow- 
ledgment on the part of the plaintiff's father 
of an absolute title and interest in Kalian- 
sing in the village of Piparia which descended 
to the defendant No. 2, and that the plaintiff 
was estopped from questioning his title. 
Proseeding on these grounds the learned 
Judge dismissed the plaintiff's claim. 

On the plaintiff's appeal from this decree 
the learned Judges of the Bombay High 
Court have affirmed the finding of the first 
Court with regard to the factum and, as their 
Lordships understand the judgment of the 
High Court, the validity of Shivsing's adop- 
tion; they agreed with the trial Judge as 
to the existence of a right of reversion in 
the owner of the Taluka in respect of the 
Jivai on the death of the last Jivaidar 
without male issue. But they disagreed 
with him on the construction of the 
documents of 1871; they considered that 
the words on which the Subordinate Judge 
rested his judgment that the plaintiff's 
father acknowledged an absolute title in 
Kalian Sing did not bear that meaning; 
and that even if those words did have that 
meaning, the agreement entered into would 
amount to an “alienation” and as the 
estate of Gamph was at the time in 
charge of the Talukdari Settlement Officer 
the transaction was inoperative under the 
provisions of section 12, Bombay Act VI 
of 1862, Finally, they considered that 
although the first defendant was validly 
adopted and was entitled to succeed to 
other property left by his adoptive father, 
yet as his adoption took place after the 
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- reversion had taken effeot and after Piparia 

had vested in the plaintiff which occurred 
immediately Kaliansing died,the plaintiff 
: basame entitled to possession of this Jivai 
village free of any burden created by the 
Jivaidar. They accordingly reversed the 
order of the Subordinate Judge and decreed 
the plaintiff’s olaim. 

The present. appeal to His 
Counsil is by the defendants, and the 
points in issue have been elaborately 
argued on both sides. Their Lordships 
are disposed to agree with the Subordinate 
Judge with regard to the intent and 
meaning of the documents of 1873, but in 
the view they take of the principal question 
involved in the case, they do not consider 
it necessary to decide whether the trans- 
action evidenced by those documents 
amount:d to an “alienation” within the 
meaning of section 12, Bombay Act VI 
of 1862, and was consequently invalid. 
They wish to.deal with the case on the 
assumption that the nature of the grant 
and the status of the Jivaidar remained 
unchanged since the grant, and that what 
tzok place in 1871 did not enlarge his 
rights. They also accept the conclusion 
at which the Courts in India arrived 
regarding the existence of a right of 
reversion in the holder of the Gamph 
estate. 

Now it is to be observed that when a 
hereditary grant of the nature in dispute 
is made by a Hindu subject to the 
limitation that it shall be descendible in 
the direct male line, or, in other words, 
that it shall enure so long as the grantees’ 
male line lasts, the existence of the 
line must be determined by the rules 

- and provisions of the Hindu Law, unless 
there be any custom varying those rules. 
"The limitation itself is a variation of the 
Hindu Law; where a further oustom is 
alleged confining the line to  natural.born 
issue alone, it must be proved afirma- 
tively and conclusively, and not derived 
from implications. The plaintiff, in order 
to prove this further limitation, put 
forward a custom among the Chudasama 
Girassias prohibiting widows from making 
an adoption—a custom wholly at variance 
with the Hindu Law and Hindu religious 
conceptions. It is not nesessary to determine 
in this oase whether such a custom, even 


Majesty in 


if proved to exist in certain localities, 
would be racognised in the British Indian 
Courts. But here the plaintiff has entirely 
failed to establish the custom alleged 
by him. In the case of  Verabhai v. 
Bai Hiraba (16), which also arose among 
the Chudasama Girassias, the same oustom 
was put forward with the same result, 
Both the Courts in India have in this 
ease found that the second defendant was 
duly taken in adoption by Devla Bai. 
With that conclusion their Lordships 
concur. Their Lordships also hold that 
she had the power to make the adoption 
and that Shivsing has the status of a 
validly adopted son. 

Now it is an explicit principle of the 
Hindu Law that an adopted son becomes, 
for all purposes, the son of his father, 
and that his rights unless curtailed by 
express texts are in every respect the 
same аз those of a natural-born son, 
And a learned authority on Hindu Law 
has explained that the only express text 
by which the heritable rights ofan adopted 
son are “contracted”? refers to the case 
of his sharing the heritage with an after. 
born natural (aurasa) son. “In every other 
instance the adopted son and the son of the 
body stand exactly in the same position,” 
(Rajcomar Sarbadhikary’s “Lectures on Hindu 
Law", page 557.) Again, itis to be remem: 
bered that an adopted son is the continuator 
of his adoptive father’s line exactly as an 
auņasa son, and that an adoption, so far 
as the continuity of the line is concerned, 
has а retrospective effect; whenever the 
adoption may be made there із по hiatus 
in the continuity of the line. In fast, 
as Messrs. West and Buhler point out 
in their learned treatise on Hindu Law, 
the Hindu lawyers do not regard the 
male line to be extinct or a Hindu to 
have died without male issue until the 
death of the widow renders the continuation of 
the line by adoption impossible. (Hajeomar 
Sarbadbikary’e Lectures on Hindu Law, 
page 996.) Much reliance has been placed on 
behalf of the respondent on the case of Ba- 
mundoss Mookerieu v. Musammat Tarini (17). 
The only point desided in that case was that 
а mere power given to a widow to adopt 
does not preclude her from maintaining 
an action in her own name and in her 
own right in respest of the property in 
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her possession as her husband's widow. 
But it was also pointed out that there 
was no power under the Hindu Law to 
compel a widow to adopt. Unless there 
is a time limit imposed in the authority 
which empowers her to adopt, or she 
is directed to adopt promptly, she may 
make the adoption so long as the power 
is not extinguished or exhausted. The 
circumstance under which her power 
becomes extinguished is clearly pointed out 
by their Lordships in Wise v. Bhoobun Moyee 
Debia Ohowdrainee (24) and in the judgment of 
this Board delivered by Lord Haldane in 
ш Mohana Deo v, Furushothama Deo 

12). 

The right of the widow to make an 
adoption is not dependent on her inheriting, 
вв а Hindu female owner, her husband's 
estate. She oan exercise the power, во 
Jong asit is not exhausted or extinguished, 
even though the property was not vested 
in her, In Sr Virada Pratapa Raghunada 
Deo v. Sri Brozo Kishoro Datta Deo (11), 
on the death of ап elder brother 
in an undivided family the estate, which 
was impartible, had devolved on the 
younger brother. Two years after the 
death of her husband the widow of the 
elder brother adopted a son to him, And 
this Board held that the adoption had 
the effect of defeating the right of the 
younger brother to the estate, and that 
the adopted son was entitled to possession. 
The rule enunciated in Raghunada’s case (11) 
was followed in Bachoo Hurkisondas v. Man- 
korebat (13). In this ease two brothers, 
Harkisondas and  Bhagwandas, were 
members of a joint undivided Hindu fgmily. 
Harkisondas died on the lath September 
1900, leaving his widow pregnant. On 
the 30th November following Bhagwandas 
made a Will authorising his widow to 
adopt a son to him, Bhagwandas died on 
the 17th December 1900. Harkisondas' 
widow gave birth to a son, Bachoo, next 
day, and in the then state of the family 
Harkisondas’ son. became entitled to the 


entire family property. On the 17th 
February 1901 Bhagwandas’ widow adopt- 
ed Nagar Dass. This Board affirmed 


the right of the adopted son to the share 
of his father, holding tbat the case was 


(24) 10 M. I. A. 165; 3 ЖҰ. В.Р. С. 5; 1 Suth, Р.О, 
J. 563; 2 Баг. P, C.J. 91; 19 E, R. 984 (P. C.). 


governed by the principle laid down in 
Raghunada’s case (11). Their Lordships 
consider that the rule enunciated in these two 
cases supplies the governing principle for 
the determination of the present case. It 
was contended with considerable force and 
some degree of plausibility that in the 
case of a Jivai grant on the death of the 
holder thereof there is no property left 
for the adopted son to take, as it reverts 
to the grantor’s estate immediately the 
Jivaidar dies. But it was admitted that 
a posthumous son would prevent the 
reversion. If the widow happened to be 
enceinte the reversion naturally would 
remain in suspense until the birth of the 
child, to see whether it was a male or 
а female. It is futile, therefore, to say 
that the property reverts to the grantor’s 
estate immediately the breath leaves the 
body of the Jivaidar. Here the adoption 
was made within the period of natural 
gestation, and the property was at the 
time of the adoption in the possession of 
the widow and still is in the possession of 
the adopted son. It may be that if a 
Hindu widow lies by for a considerable 
time and makes no adoption, and the 
property comes into the possession of some 
one who would take it in the absence of. 
& son, natural or adopted, and such person 
were to create rights in such property 
within his competency whilst in possessicn, 
jn such a case totally different considera- 
tions would arise. But here there is 
nothing of the kind to modify tha true 
application of the Hindu Law. 

Their Lordships are of opinion that 
this appeal should be allowed, the decree 
of the High Court of Bombay should be 
reversed, and the suit of the plaintiff 
dismissed with costs in all the Courts, 
including the costs of this appeal. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Appeal accepted. 


Solicitors for the Appellants: Messrs, 
Ranken, Ford $` Ohester. 
Solicitors for the Respondents: Messrs. 


Hickson, Mosi § Jeakes. 
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PATNA HIGH COURT. 
First Orvin Arrear No. 132 or 1916. 
February 18, 1919. 

Present :—-Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Coutts. 
JNANENDRA NATH BOSE-—PrAINTIFF— 
APPELLANT 
versus 
GADADHUR PRASAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s, 58— 
Fraudulent transfer—Burden of proof—Consideration, 
proof оў, 

Where a transfer of immoveable property is 
attacked as having been made with intent to defeat 
the transferor’s creditors, the onus lies in the first 
instance on the transferee to prove his interest in 
the property, and this onus can be satisfied by 
proving the conveyance in the transferee’s favour 
and the passing of consideration in respect thereof. 
16 is not incumbent on the transferee, whether 
the creditor alleges fraud in his pleadings or not, 
to prove that the transaction was not made with 
intent to defraud creditors. If, however, it should 
appear either from the transferee’s evidence or from 
that of the creditor that there was such a fraudu- 
lent intent (and this would be presumed if the 
transfer was gratuitous or for grossly inadequate 
consideration), then the burden of proving that the 
transferee took in good faith would lie upon him: 
but in the absence of any such evidence he is entitled 
to succeed. 

Appeal from a desision of the Sub- 
ordinate Judge, Patna, dated the 16th 
May 1916. 


Messrs, S. M. Mullick and В, O, Mitter, for 
the Appellant. 

Messrs. S. M. Dass and В. О, De, for the 

_ Respondents. 
JUDGMENT, 

Dawson Митт, О, J,—This is an appeal 
by the plaintiff from a judgment of the 
Subordinate Judge of Patna, dated the 16th 
May 1916, in which he dismissed the plaint 
if’s suit claiming a declaration that he 
was the sole decree holder in a mortgage 
decree passed in Suit No. 446 of 1:07 in 
favour of himself and Mukhudha Das 
Mitra by the Subordinate Judge of Patna, 

` that Mukhudha Das Mitra had no subsisting 
interest in the deoree and that the defend- 
ants had no right to attach any portion 
of the decree in execution of decrees against 
Mukhudha Das Mitra. 

The material facts are as follows: In 
the year 1907 the appellant and Mukhudha 
Das Mitra instituted a mortgage suit 
against Sheo Narain Roy and others in the 
Qourt of the Subordinate Judge of Patna. 
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On the 28th July 1908 they obtained a 
preliminary decree for a sum of abont 
Rs, 44,000 including costs. The appel- 
lant appears to have borne the costs of that 
suit and of a subsequent appeal to the High 
Court. Sometime after the date of the 
decree Mukhudha Das Mitra left his home 
in Benares and went to live at Calcutta. 
On the 12th July 1911 whilst the appeal 
was pending to the High Court in that 
suit, Mukhudha conveyed his half share in 
the decree and in two other decrees 
amounting to about Rs, 12,300 to one 
Rameshwar Bhattacharjee of Benares for 
the sum of Rs. 20,000. Later on he went 
to live at Chandernagore in French terri- 
tory where ke apparently still resides, 
Rameshwar as assignee of Mukhudha’s 
interest was added as respondent in the 
appeal in which the High Court affirmed the 
deoree of the Subordinate Judge on the 14th 
February 1913. 

On the 5th November 1913 Rameshwar 
by & deed of that date conveyed his in- 
terest in the decree in question to the 
plaintiff for the sum of Rs, 4,500 The 
recitals in the deed state that Rs. 3,000 were 
due to the appellant from Rameshwar as 
his share of the costs and that there was 
another decree amounting to Rs. 19,827 
in favaor of Sardar Ranjit Singh of Jul- 
lundur chargeable upon the property from 
which the decree in question was realisable. 
On applying for a final decree before the 
Subordinate Judge of Patna, the appellant 
found that the defendants in execution of 
money decrees obtained at Benares against 
Mukhudha had got their decrees trans- 
ferred to Patna for execution and had 
attached Mukhudha’s interest in the decree 
in question after it had been transferred 
to the appellant. The appellant then ob- 
tained an order from the Subordinate 
Judge of Patna cancelling the attachment, 
but the defendants Nos. 1 to 3 afterwards 
obtained a further attachment order of 
Mukhudha’s interest in the same decree 
from the Subordinate Judge of Benares 
and the other defendants, it 18 alleged, are 
contemplating similar action, The appellant 
consequently instituted the present suit for 
the declaration mentioned. 

The defendants’ case is that the trana- 
fers by Mukhudha to Rameshwar and by 
the latter to the appellant were made with 
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the intention of defeating Mukhudha’s 
ereditors within the meaning of section 53 
of the Transfer of Property Act. At the 
trial the conveyance by Mukhudha to 
Rameshwar was proved by two of the wit- 
nesses to the deed. The consideration was 
paid partly in Government currency notes 
and partly in cash, amounting in all to 
Rs. 20,000. The witnesses proved the 
passing of the. consideration money to the 
transferor. The conveyance by Rameshwar 
to the appellant and payment of the con- 
sideration money by cheque was also proved 
.by two of the witnesses to the deed under 
which the appellant acquired Rameshwar’s 
interests. The eheque was drawn оп tke 
Bank of Bengal in favour of 'Rameshwar 
by the appellant’s brother with whom he 
was living joint in estate. The Bank pass 
book was proved in evidence and clearly 
showed the passing of the consideration to 
the vendor. There is no evidence by the 
defendants to contradict the passing of the 
consideration for either of the transfers. 
Defendants Nos. 4 and 6 and a servant of 
the defendant No. 1 were called. They 
proved that Mukhudha and the appellant 
were cousins and that Rameshwar was a 
friend of Mukhudha, that the defendant 
No. 6 had a decree for about Rs. 3,000 
against Mukhudba obtained after the latter 
left Benares, that the defendants Nos. 4 
and 5 had a joint deoree against Mukhudba 
‘for Rs. 2,000 obtained in June 1911 and 
that the defendants Nos. 1 to 3 had a 
decree against him for about Rs. 25,000 
obtained in 1909. There was no evidence 
to show bow Mukhudha dealt with the sum 
of Rs. 20,000 obtained by him from 
Rameshwar or whether he paid any of his 
creditors with this money. He was un- 
doubtedly in debt at the time when he 
transferred his interest in the decree to 
Rameshwar. The defendant No. 4 deposed 
that the transfer to Rameshwar was benami, 
but admitted that this was merely his 
opinion and there was nothing beyond 
suspicion to confirm it, Two of the de- 
fendants’ witnesses said the sale by Ramesh- 
war to the appellant was fraudulent, but 
beyond the bare statement to that effest 
there was no evidence to support it except 
such as might be inferred from the re- 
lationship between the parties and the faob 
that Mukhudha left Benares in debt. 
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The learned Subordinate Judge held on this 
evidence that the sale by Mukhudha was 
collusive and fraudulent and made with 
the object of defeating creditors and with- 
out consideration and that in any case the 
consideration was inadequate. He further 
held that the sale by Rameshwar to the 
appellant was a fraudulent transaction exe- 
cuted without consideration and with the 
intention of defrauding creditors. 

These conclusions arrived at by the learned 
Subordinate Judge were not based upon any 
affirmative evidence but on suspicion and 
conjecture arising from the relationship be- 
tween the parties and the fact that Mukhu- 
dha was in debt. Further his finding that 
no-consideration passed is not only un- 
supported by any evidence but was in 
direct. conflict with the uncontradicted evi- 
dence in the ease. It was proved by the 
appellant’s witness Tarapada Ghosh that 
the consideration money for the first tran- 
saction was paid in his presence to Mukhudha 
partly in.cash and partly in currency notes, 
aud this received some confirmation from the 
Пева itself which sets out in detail the numbers 
of the notes and the amount of cash. It was 
equally clearly proved that the consideration 
for the second transaction was paid by 
cheque to Rameshwar and that the cheque 
had passed through the  appellant’s 
account at the Bank of Bengal in due course. 
There is not a scrap of evidence to eon- 
tradist this, but nevertheless the learned 
Judge finds asa fact that both these trans- 
actions were without consideration. He ap- 


.pears to have based his conclusion on this 


part of the case mainly upon the fact that 
neither Rameshwar nor the appellant was 
called to swear that the consideration money 
was paid. But where a fact is sufficient. 
ly proved by one or more witnesses for 
the plaintiff and their evidence is not 
shaken in oross-examination and where no 
rebutting evidence is called by the defend- 
ants, I fail to see how any inference ad. 
verse to the plaintiff can be drawn from 
the fact that he did not call further evi- 
dence to prove that of whioh there was ` 
no evidence to the contrary. Throughout 
his judgment the learned Judge, although 
he does not in terms say so, appears to 
treat the case as one in which the onus 
was on the plaintiff to prove that the 
transactions were not covered by section 53 
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of the Transfer of Property Act, and not on 
the defendants who were contending that 
the transfers were of the nature therein 
described. Theonus was no doubt in the 
first instance on the plaintiff to prove his 
interest inthe decree. This onus he dis- 
charged by proof of the transfer to Ramesh- 
war and the payment of the consideration 
and by the subsequent transfer by Rameshwar 
to himself and by the passing of the con- 
sideration for that conveyance. - The plaint- 
iff having successfully dissharged that bur- 
den, tlie onus lay upon the defendants to 
prove the fraudulent nature of the transac- 
tion. This they could do either by showing 
that on the plaintiff's own evidence the trans- 
fer was made with intent to defeat 
creditors or by calling affirmative evidence of 
their отп, In that oase the onus would 
then be shifted on to the plaintiff to prove 
that he was no party to the fraud but 
took in good faith. The intention to defeat 
sreditors would also be sufficiently proved by 
the defendants if it could be shown that 
the transfer was gratuitous or for a grossly 
inadequate consideration, the law in such 
oases presuming such an intention. I have 
very carefully considered the evidence in 
this case and although there are some 
fasts which might give rise to suspicion, I 
am unable to come to the conclusion that 
the evidence as a wholeis sufficient to es- 
tablish that the transfer in either case was 
made with intent to defraud creditors nor do 
I think it can be said that the considera- 
tion paid to Mukhudha, namely, Rs. 20,000 
was grossly inadequate in the ciroum- 
atances. The deoree was a preliminary decree 
only when it was purchased by Ramesh- 
war. It was at that time under appeal 
to the High Court and it might eventually 
have turned out tc be worthless. What the 
chances were of realising the other decrees 
for about Rs. 12,000 included in the 
same deed of transfer we have no. means 
of knowing, but any one with experienae of 
litigation in this oountry must know that 
Securities of this kind are property of a 
highly speculative nature which may and 
frequently do take many years to realise 
requiring à ‘substantial outlay for that pur- 
pose. The same observations apply to the 
purchase by the appellant from Rameshwar 
with this added feature that when that 
conveyance was executed, according to 
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the recifals in the deed, the property 
upon which the decree was charged had 
been subjested to a further charge of nearly 
Rs. 20,000 and the appellant had а lien 
on the decretal amourit eventually to be 
recovered for about Rs. 3,000 due from 
his fellow decree-holder for costs. It ia 
said that the recitals in the deed are not 
evidence against those who are no parties to the 
deed of the truth of the matters set out in the 
recitals. This may be so, but the reoitals 
are at least some evidence that in the 
minds of the contracting parties the facts 
were in accordance with the recitals, and 
this is important when considering the 
bona fides of the transaction on the ques- 
tion of adequacy of consideration. In the 
circumstances of the case as disclosed by 
the evidence, I do not think that it can 
fairly be said that the price paid by either 
Rameshwar or the appellant was grossly 
inadequate within the meaning of seotion 53 
of the Transfer of Property Act. Moreover 
if the first transaction was a bona fide 
transaction, Mukhudha’s interest thereupon 
ceased and a subsequent transfer by his 
vendee even, if gratuitous, could have no 
effect upon the genuineness of the original 
transfer. - 


It was contended, however, that the onus 
was upon the appellant to prove not 
only the validity of the transfer by Mukhudha 
to Rameshwar and the payment of adequate 
consideration but also to prove affirmatively 
that it was not made with intent to defeat 


` or delay creditors. I am unable to accept 


this proposition as a correct statement of 
the law, but three cases were relied upon 
in support of it and require examination’ 
These cases are: Brayeshware Peshakar v. Budha- 
nuddi (1), Shib Narain Pahari у. Shankar 
Panigrahi (2) and Lula Hakim Lal v. 
Mooshahar Sahoo (8). In the first case 
Hur Soondari, the defendant No. 1, mort- 
gaged property to Brajeshwara Peshkar, 
the plaintiff, and subsequently sold the 
sams property to Budhanuddi, the defend. 
ant No. 2, The mortgagee (the plaintiff) 
claimed to realise the debt by a sale of 
the mortgaged property then in the hands 
of the subsequent purchaser, Budhanuddi, 


6 C. 263; 7 0. L В. 6; 3 Ind. Deo. (x. s.) 175. 
(2) 5 О. W. М. 403. 
6 C. L. J. 410; 340. 939; 11 C. W. N, 889, 
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Budhanuddi alleged that the mortgage was 
fraudulent and collusive, The case on appeal 
to the High Court was tried before Jaakson 
and McDonell, JJ. who differed iu opinion 
and galled in the Chief Justice as a third 
Judge. The defendant Hur Soondari did 
not oppose the suit and was called as a 


witness by the plaintiff, who herself also - 


gave evidence as to the execution of the 


mortgage-deed in her favour. The deed 
recited the payment of consideration. 
Hur Soondari’s evidence proved ex- 


tremely unsatisfactory as fo the bona fides 
of the transaction and the Subordinate 
Judge disbelieved it and gave little credit 
to the witnesses who gave formal evidence 
of the execution of the mortgage deed and 
the passing of consideration. The defendant 
Budhanuddi called no evidence. The Subor- 
dinate Judge in these circumstancer, althcugh 
apparently not satisfied that the transaction 
"was а genuine one, decided in favour of the 
plaintiff as he considered that the proof of the 
mortgage transaction was sufficient to place 
upon the defendant the burden of proving 
mala fides. The District Judge on appeal came 
to the conclusion that on the plaintiff's own 
evidence ib was impossible to uphold the 
genuineness of the bond, by which'he apparent- 
ly meant the bona fides of the transaction on 
the part of Hur Soondari. On appeal ёс 
the High Court, Jackson, J., thought that 
the plaintiff had made out a prima facie 
ease both as to the execution of the mort. 
gage bond and the passing of considera- 
tion end that the defendant had not proved 
mala fides. MoDonell, J., considered that 
on the whole the evidence justified the 
finding of the lower Court that the trans- 
action was not a bona fide one but he pre- 
faced his decision by saying: “In this ease 
undeniably the bond had been executed 
and registered, andif the plaintiff had left 
the oase there, the onus, under the rulings 
sited by my learned brother, would have 
been on the defendant to prove the bona 
fides of the bond, But the plaintiff was 
not satisfied to stop here.” He then refers 
to the other evidence given by the plaint- 
ifs witnesses and arrives at the conolu- 
sion that on that evidence the District 
Judge was justified in finding for the 
defendant. The Chief Justice took a view 
in favour of the defendant. A passage in 
bis judgment is much relied upon by the 
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‚ respondents in this case. It is as follows: 


“The due execution of the bond is one 
thing, the bona fides and validity of it as 
against subsequent purchasers is another, 
But when, asin this case, the defendant 
puts the plaintiff to proof of the validity 
of the bond generally as against him (the 
defendant No. 2), the plaintiff is bound 
ёо prove prima facie both the due execution 
of the bond and the bona fides of the trans. 
action. 

“But then it is said that the execution 
being proved, the bona fides is also proved 
prima facie by the plaintiff's own evidence 
as well as by the recital in the bond; 


‘and great weight has been attached (in 


deference to the authorities above cited) 
to the recital.” He then deals with the . 
effect of recitals in a deed and it is, I 
think, fairly obvious thet in the passage 
quoted where the expresion “bona fides” . 
is used, the learned Chief Justice was 
using that phrase in conneotion with the 
passing of consideration, and he seems to 
assume that if if could bs proved that. 
consideration did pass as recited in Ње: 
bond, the plaintiff}would establish а prima 
facíe case and shift tha onus cn, to the 
defendant. He says: "In a oase of this kind, 
the weight to be attributed to the racital 
would depend entirely upon the other 
evidence of the bona fides of the bond," and 
sums up this matter thus: "It was oon- 
tended on the part of the appellant that, 
if part of tke plaintiff's evidence was snffi- 
cient to establish a prima facte case, if was 
incumbent upon the defendant to Prove a 
substantive case of fraud by evidence of 
his own, But the answer to this ig that, 
though some of the plaintiff's evidenae, 
taken by itself, might have amounted to 
prima facie proof in her favour, still look. 
ing to the whole of her evidence, and to 
the circumstances of the case generally, . 
there was ample ground to justify the 
lower Court in disbelieving her evidence 
and dismissing the suit.” This decision 
appears to me to be based upon the fact. 
that the evidence asa whole was such that 
no reliance could be placed upon any 
part of it, although a portion of it taken 
by itself and in the absence of the rest 
might haye been sufficient to prove the 
plaintiff's ease. The decision of the 
majority of the Judges in that case further 


"Voi LÌ 


seems to me to be justified on the ground 
that although execution of the hond may 
have been proved, there was no evidence 
which would be accepted that any вопві- 
deration passed, and in these circumstances 
there would be a presumption that the 
transfer was made with intent to defraud 
the subsequent transferee, which presump- 
tion had not been rebutted by the plaintiff. 
The second case .above mentioned is based 
upon the decision I have just referred to 
and carries the matter no further. In 
that ease also it was found on the evi- 
dence that the mortgage was a fraudulent 
transaction and the Appellate Court held 
that the evidence justified the finding. 
The third case relied upon did not turn 
upon the onus of proof at all. The 
passage relied upon is at page 417* and 
is as follows: “It was contended, on the 
other band, by the learned Vakil for the 
plaintiffe-respondents, that it was not enough 
to examine whether the conveyance which 
is the foundation of their title was for 
consideration, but that the Court must also 
investigate whether or not it was bona 
fide; and in support of this proposition, 
reliance was plased upon a passage from 
the judgment of this Court in the case of 
Ishan Ohunder v. Bishu Sirdar (4). We are 
of opinion that in order to establish the 
validity of a conveyance impeached as 
fraudulent on creditors, it is not enough 
to prove that it was for consideration, it 
must also be proved that it was made in 
good faith.” This passage regarded apart 
from its context might afford some found- 
ation for the respondents’ contention, but 
it must be remembered that the learned 
Judge was not here dealing with the ques- 
tion of onus of proof. He was considering 
whether the only test of the bona jides of 
the transfer was the intention of the 
transferor to pass an absolute title in the 
property for good consideration or 
whether even in such a case a bona fide 
transfer сап be said to exist if the inten- 
tion was to defraud creditors by converting 
land into money with the intention of plac- 
ing it out of their reach. The passage, in 
my opinion, does no more than lay down the 


proposition thai the Court, where there is 
» 24 С. 825; 1 С. W. N. 665; 12 Ind. Dec. (x. в.) 


"Page ot 6 О, L. J.—Ed, 
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evidence of fraud of the nature last men. 
tioned, is bound to consider 16 and cannot 
assume that bona fides has been proved merely 
because consideration has been paid. In 
the present case if seems to me that the 
plaintiff satisfied the burden of proving his 
interest in the decree when he proved the 
conveyance to Rameshwar and the passing 
of tbe consideration money and the subse- 
quent traasfer by Rameshwar to himself, 
It was not incumbent upon him, inmy opinion, 
whether the defendant alleged fraud or not 
in his pleading, to prove thatthe transaction 
was not made with intent to defraud 
creditors. If, however, it should appear either 
from the plaintiff’s evidence or from that 
of the defendants that there was such a 
frandulent intent (and this would be presum- 
ed if the transfer were gratuitous or for 
grossly inadequate consideration), then the 
burden of proving that the transferee took 
in good faith would lie npon the plaintiff, 
but in the absence of any such evidence the 
plaintiff is entitled to succeed. In the 
present case no such fraudulent intention 
has been proved and there is nothing, in 
my opinion, from which it can be said to 
be inferred. This appeal will be allowed with 
costs here and in the Court below except as 
stated hereafter, the judgment and decree 
of the Subordinate Jndge will be set aside 
and judgment entered for the appellant for 
a declaration in the terms of the prayer. 
We cannot allow the appellant the whole 
cost of printing the bank pass book Мо 
occupies 36 pages of the paper-book. He 
will be allowed the cost of printing one 
page, that which contaias the’material entry, 
the cost of the remaining 35 pages which 
were quite unnecessary he will himself bear. 
С©озттз, J.—I agree. 


Appeal allowed, 
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RAJ MOHON DHUPI V. HARENDRA CHANDRA MUKHERJEE, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 906 
oF 1917, 

February 24, 1919. 

Present :—Mr. Justice Greaves. 

RAJ MOHON DHUPI AND ANOTHER— 
Derenpants Nos. 1 AND 2— 
APPELLANTS 
versus 
HARENDRA CHANDRA MUKHERJEE 
AND OTHERS-—PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII В, О. of 1885), s. 5 (1), 
(2)—Landlord and tenant—Status of tenant, determina. 
tion of—Burden of proof—Tenant taking land for 
cultivation and immediately letting out to others, 
position of —Tenancy, inception of, consideration of. 

А tenant, who having acquired a right to hold 
land:for the purposes of cultivation immediately 
proceeds not t6 cultivate himself or through any 
member of hisfamily or through his servants but to 


let out the land to another, should be regard. 
ed ав a tenure-holder and not asa raiyat, [р. 469, 
col. 2,] 


To determine whether a tenant is a tenure- 
holder or a faiyai, the nature of the holding in its 
inception should be considered. [p. 469, col. 2.] 

The’ plaintiffs sued the defendants for ejectment 

on ше ground that the latter were under-raiyats. 
The defendants contended that the plaintiffs were 
Genure-holders and that they were occupancy raiyats, 
and that, therefore, they were not liable to eject- 
ment, It appeared that although the plaintiffs had 
never cultivated the land the original tenant, through 
whom the plaintiffs claimed, had held the land as 
a karsha rawati land; 
' Held, that it was for the defendants to show 
that what in its inception was a karsha raiyati land 
was in fact a tenure, and that the original tenant 
never cultivated the land but immediately after 
having acquired a right to hold іб proceeded to 
let it outto others. [р, 469, col. 2.] 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Faridpur, 
dated the 3lst of January 1917, reversing 
that of the Officiating Munsif, 2nd Court 
at Chikandi, dated the 26th of July 1915. 

FACTS appear from the judgment. 

Babu Samatul Chandra Dutta, for the Ap- 
pellants.—The Kobala, Exhibit Н, on which 
the Courts below have placed reliance in 
deciding the question of title, relates to 
land other than that which is disputed in 
the oase. The decree of the High Court 
proves nothing. 

[Guzavzs, J.- -The Dakhilas (rent receipts) 
justify the finding. of the Subordinate 
Judge. ] 

It is impossible to know what weight 
the Judge would have attached to the 
Dakhilas if left alone, 


My next point is that adsording to the 
finding of the Courts below the plaintiffs 
are tenure-holders, because they were never 
cultivators and have all along been in 
possession of the land ав rent-receivers. 
See section 5 of the Bengal Tenancy Aot: 
see also Mzdnapur Zemindary Co. Lid. v. 
Sham Lal Mitra (1). 

Babu Gunada Ohandra Sen (with him Babu 
Kshitis Chandra Ohakrabutty), for the Res- 
pondents.—Apart from the Kobala, Exhibit 
Н, the rent-receipts are by themselves 
sufficient evidence to justify the finding of 
the Subordinate Judge. 


As regards the nature of the tenancy the 
inception of the Jama should be consider. 
ed. If Anadiram acquired a right to hold 
and did hold the land for the purposes of 
cultivation within the meaning of section 
5, sub-section (2), of the Bengal Tenancy 
Act he became a raiyat, and the plaintiffs 
standing in his shoes must also be razyats, 
Refers to the observation of Mookerjee, J., 
in Pramotha Nath Kumar v. Nilmont Kumar 
(2). The onus is upon the defendants to 
show that Anadiram did not hold the land 
as a raiyat but they have not given any 
evidence to discharge that onus. 

Babu Samatul Ohandra Рина briefly re- 
plied. "n 

JUDGMENT.—This appeal is by the 
defendants against a decision of the Sub- 
ordinate Judge of Faridpur, dated 31st 
January 1917, reversing a decision of the 
Officiating Munsif of Chikandi, dated 26th . 
July 1915. The plaintiffs’ suit was to eject 
the defendants from the holding in suit, The 
defendants denied that the plaintiffs had 
any title to the land in suit and alter. 
natively contended that they were occu- 
рапсу. ratyais and were not liable to be 
ejected from the land. The Munsif upheld 
the defendants’ contention, holding that the 
plaintiffs did not establish their title to 
the land in suit, and, secondly, he held that 
the defendants were occupancy razyats and 
not liable to be ejected from the land. 
The Subordinate Judge has reversed the 
finding of the Munsif upon both the points. 
So far as the firat point is concerned, it 
is urged before me on appeal that the 


(1) 6 Ind. Cas. 862; 15 С. W. N. 218; 
(2) 10 Ind. Cas. 431; 15. О, W. N. 902 (Foot nole); 
14 0,1, J. 38, . 
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Subordinate Judge relied upon two pieces 
of evidence which, strictly speaking, were 
not evidence, and that it has vitiated his 
decision on the question of title. He 
apparently relied on a registered Kobala, 
Exhibit H, dated 1291, executed Бу one 
Mohesh, who is father of the present plaint- 
iffs, in favour of one Jagobandhu Kar, 
whioh resites the granting of the property 
by one Gangadas to Mohesh, Gangadas 
being a son of one Anadi Ram, the original 
proprietor, who died without male issue 
and who hada sister who left a son, Guru 
Charan, who left a daughter, Shama Sundari, 
who married Mohesh. The learned Vakil 
for the appellants points out that Ex- 
hibit H does not relate to the land in suit, 
and, therefore, oannot be taken as evidense 
with regard to the land. I shall assume in 
his favour that that is so and that he is 
correct in saying that Exhibit H sbould 
not have been taken into consideration by 
the Subordinate Judge. It also appears that 
the Snbordinate Judge relied on a decree 
of the High Court in в suit brought by 
Mohesh against another under-tenant of 
this Jama. But it appears that all that 
the High Court decree- shows is that the 
suit was decreed and there is no evidence 
on the record to show that the land in 
that suit was held under the same title 
as the land in the present suit. But the 
Subordinate Judge also relied on certain 
Dakhilas granted by the defendants to the 
plaintiffs and their father Mohesh which 
extend back as long as the year 1884, in 
which ‘they admitted that Mohesh and the 
present plaintiffs were their landlords. Thia 
being so, I think that there was evidence 
on the resord apart from the Kobala, Ёх- 
hibit H, and apart from the High Court 
decree which would justify the Subordinate 
Jadge in arriving at the finding at which 
he hae arrived upon appeal. It is urged 
by the learned Pleader for the appellants 
that it is impossible to know what weiglt 
the Judge would have attached to the 
Dakhilas alone if he had disregarded Ex- 
hibit H and the High Court decree. I 
agree, of course, that it is dificult to sever 
one from the other. But I think that the 
Dakhilas extending, as they did, from the 
year 1284 were evidence which by them- 
selves would be süffsient to justify the 
Anding of the Subordinate Judge, I think, 


What Anadi Ram did with the 


therefore, that the appeal fails so far as this 
point is concerned. 

Then the second point is with regard 
to the nature of the defendants’ holding, 
that is to say, whether they were merely 
under ratyais or whether they had acquired 
озапрапсу rights in the land. In support 
of this reliance is placed upon the finding 
of the Mansit that the plaintiffs were never 
eultivators aud that neither Gangadas nor 
Guru Charan пог any member of the family 
cultivated the land. The learned Vakil for 
the appellants refers me to the definition 
of tenure-holders and ratyate in section 5 
of the Bengal Tenancy Aot, as showing 
that under the ciroumstances found by the 
Munsif they would be deemed to be raryats 
and had acquired occupancy rights in the 
land. As against this the learned Vakil for 
the respondents points out that what I 
have got to consider is the nature of the 
holding in its inception and that as there 
is evidence on the record that from the 
year 1881 the landlords of the plaintiffs 
granted Dakhilas showing that the land 
in sait was karsa raiyati laud and that 
as thera is-ao evidence that Anadi Ram, 
who waa originally a tenant of the land, 
did not himself cultivate the land, I must 
assume that the Jand was originally taken 
by Anadi Ram forthe purpose of eultivat- 
ing the land either himself or by some 
member of his family or by his servants. 
It is unfortunate for the defendants that 
there is no evidence on the record as to 
land. Of 
course, if Anadi Ram having acquired a 
right to hold the land for the purpose of 
eultivation within the meaning of seelion 
5, snb-sestion (2), of the Bengal Tenancy 
Aot immediately proceeded not to onltivate 
himself or through any member of his 
family or through his servants but to let 
out the land to the defendants or their 
predaesesaors-in-title, І should have sgreed 
with the contention that for the purpose 
of this appeal the plaintiffs must be regard- 
ed as tenure-holders and the defendants 
as тайа who had acquired occupancy 
rights in the land, But I do not think 
that I am entitled, in the absence of evi- 
dance, to assume that Anadi Ram did not 
cultivate the land. I think that it was 
for the defendants to show if they wanted 
to establish that what in its inception was 
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and that Anadi Ram never himself eulti- 
vated the land but immediately having 
acquired a right to hold it let it out. 
This being so, the second point also fails. 
I think that the Subordinate Judge was 
justified in arriving at the conclusion at 
which he has arrived in this case that the 
interest of the plaintiffs in the land is that 
of ratyats at fixed rent, 

This being so, the appeal fails and must 
be dismissed with costs. 


Appeal dismissed, 


—— 


r 


PATNA HIGH COURT, 
Огул, Revision No. 234 ок 1917, 
February 6, 1918, 

Present —Mr, Justice Chapman 
and Mr, Justice Atkinson, 
NAURATAN LAL——PETITIONER 
versus 

WILFORD JOSEPH STEPHENSON 

AND OTHEUS—OPPosrTE PARTY, 

Court Fees Act (VII of 1870), s. 17—"Distinct sub. 
jects,” meaning of—Claims arising out of same cause 
of action, valuation of—Court-fee payable— Civil 
Procedure Code (Act V of 1908), s. lló— Revision — 
Interlocutory orders—High Court, power of interfer. 
‚ ence of, 

The word “subject” in section 17 of the Court 


Fees Act means “cause of action” and is not to, 


be interpreted with reference to the division of 
subjects adopted in section 7 of the Act, {p. 471, col. 
l.l à 


Therefore, where a suit comprises several claims | 


arising out of the same cause of action, Court. 
fees should be paid on the aggregate of the values 
of allthe claims, and not on the value of each 
claim separately. [p. 471, col. 1.] 

Wherea plaintiff sued to recover possession of 
land together with malikana and mesne profits : 

Held, that section 17 of ihe Conrt Fees Act did 
not apply tò the oase and that Oourt-fees should 
be paid on the aggregate of the values of ali the 
claims. Гр. 471, col, 1.] 

The High Court has power to interfere in revi. 
sion with interlocutory orders of lower Courts. [р. 
470, col. 2.] - 

Civil revision from a desision of the Sub. 
ordinate Judge, Patna, 

Mr. Abani Bhushan Mukherji, for the 
Petitioner, 


Mr, Ashgar, for the Opposite Party. 


arises out of an order made by the Sub- 
ordinate Judge requiring the plaintiff, 
now the deeree-holder, to pay a sum of 
Rs. 550, which the Court has held to be due 
from him on account of Court-fee. - 

A preliminary objection has been taken 
that we ought not to interfere in revision 
with an interlocutory order of this kind, 
It has, however, been the established practice 
of the OCaleutta High Court to interfere 
with interlocutory orders, and that practice 
has been adopted by this Court, Where 
the record of the case has been sent for 
by the Court and the заве is before it for 
order, it’ would, in our opinion, not be 
exercising & wise discretion if we did not now 
dispose of the matter, the question of dis- 
cretion being merely concerned with the 
Stage at whioh the matter should be 
determined. As considerable delay has al. 
ready oveurred, and is likely to овопг if & 
remand is ordered, we are of opinion that 
the question should be disposed of now. 


The auit was one for recovery of possession 
and for mesne profits. The value of the 
land was assessed in accordance with the 
rules of the Court Fees Act at Rs. 16,867; 
there was also a elaim for Malikana valued 
at Hs. 1,200 and a claim for mesne profits 
estimated at Rs. 13,620, The plaintiff appears 
to have added these three sums together 
for the purpose of assessing the Court- 
fee payable and to have paid a Court- 
fee of Rs. 995 on the total amount. 


The suit was deoreed and after the 
deorece the mesne profits were ascertained 
by the Commissioner to be Rs. 24,471. 
The learned Subordinate Judge has held 
thatfor the purpose of assessing the Court- 
fee payable the items shonld ba taken 
separately, i. е., that Court-fee should be 
assessed separately on the value of the 
land, Rs, 16,867, separately on the Malikana, 
Rs. 1,200, and separately on the amount of 
mesne profits, Hs. 24,474, Assessing the 
Court-fea on this basis the Court: fee 
payable would amount to Ra. 1,645. The 
amount of Court-fee already paid is Rs. 995 
and the learned Subordinate Judge has 
directed that the deficit Court-fea should 
now be paid. 

The plaintiff, deoree-holder, asks us to 
hold that the learned Subordinate Judge 
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has fallen into an error and that for the 
purpose of assessing the Court fee psyable 
he should have done, what the plaintiff 
originally did; viz, added all the three 
items together. If this is done, the Court- 
fee payable would amount to Rs. 1,115 and 
this amount the plaintiff, decrée-holder, is 
willing to pay. 


The delermination of this point depends 
upon the interpretation to be put upon 
section 17 of the Court Fees Aot, which 
provides that where a suit embraces two 
or more distinct subjects the plaintiff shall 
be liable to pay the aggregate of the 
amount of Oonurt-fees payable upon each 
of such subjects under this Act. The 


question is, what is the meaning of the. 


word “subject” as used in this section? Two 
views are possible: One is that the word 
subject” relates back to section 7 where 
the various subjects of suits are divided 
under various heads; and that the intention 


of section 17 is that where a suit comprises | 


of iwo or more of the various subjeots 
named in section 7 the provision of section 
17 would apply. The other view is that 
the word “subject” used in sestion 17 means 
cause of action and is not to be interpreted 
with reference to section 7. There can be 
no doubt that there is much to be 
for the former view. But, on the other 
hard, so far as this Court is concerned, 
the authorities seem to be conclusively in 
favour of the view that the word "eubjeov" 
in ғевіїор 17 means -'сапве of action.” There is 
avery early decision upon this point reported 
as Mul Ohand v. Shib Oharan Lal (1). That 
was not а case of mesneprofits, but it was held 
in that case that the word “subject” means 
cause cf action, This point was also decided 
by tke Calontta High Court in a Full 
Bench decision reported as Kishori 
Koy v. Sharut Chunder Mozumdar (2) and that 
decision was followed in the case reported 
as Reference under the Court Fees Act, 1870, 
section 5 (3). Inthe Full Bench case it was 
stated that the decision was based upon a 
practice which was then prevalent; and we 
are of opinion that it would be unwise to 
depert from that practice, whioh has been 


(1) 2 А. 676 (Е. B.); 1 Ind. Dec. (х. 8.) 1010, 

(2) 8 C. 593 (F. B.); 10 C. І, В, 359; 4 Shome L. В, 
253; 4 Ind. Dec. (N. в.) 381. 

(8) 16 A. 40]; A. W. N. (1894) 124; 8 Ind, Dec. 
(м. в.) 261, 


said: 


Lal. 


accepted as the established practice since 1882 
and which practice must be taken to have 
been adopted not only by this Court but 
also by all the Courts subordinate to this 
Court. We are accordingly of opinion that 
the Court-fee payable in this сане is 
Rs, 1,115 and not Rs. 1,645 as directed by the 
Subordinate Judge. We, therefore, direct 
that the Subordinate Judge do dispose of 


this matter accordingly. 


The application succeeds and is allowed 
with costs measured at two gold mohurs. 
Appeal allowed. 


MADRAS HIGH COURT. 
Ѕесонр Civit APPBAL No. 2051 or 1917. 
October 23, 1918, 

Present: —Mr. Justice Coutts Trotter and 
Mr. Justice Kumaraswami Sastri. 
UPPARA OHINNGAPPA AND OTHERS— 
D&FENDANTS—À PPELLANT8 
versus 
GADDAM CHINNA HANUMANNA— 


PLAINTIFE—RESPONDENT, 
Hindu Law—Joint family—Arbitration, reference to, 
by manager, whether binding on other co-parceners, 
Whore the manager of a joint Hindu family refers 
a dispute to arbitration in good faith and the 
circumstances are such that there is no collusion, 


_ the result of the submission will be binding on 


the other members of the family. [p. 472, col, 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cuddapah, in Appeal Suit No. 308 of 1916 
(Appeal Suit No. 7 of 1915 on the file of the 
District Court, Cuddapah), preferred against 
the decree of the Court of the District Munsif, 
Gooty, in Original Suit No. 779 of 1913, 

FACTS appear from the judgment, 

Mr. K. Kamanna for Mn B. Somayya, for 
the Appellants.—The award cannot bind the 
sons who were not parties to the refer. 
ence. The sons were adults and their aon. 
sent must have been obtained for the sub. 
mission. The decided cases show only that 
a reference to arbitration by the father 
would bind his minor sons, 

Mr. V. 5, Narasimhachar, for the Respond. 
ent.—The authority of the father or mana. 
ger is described in general terms. The 
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sons who were sought to be bound in the 
decided cases were, as a fact, minors, but 
the principle is general and does not mili- 
tate against the general power of the mana- 
ger of aco-parcenary to bind the other mem- 
bers by в reference. 

` JUDGMENT.—This is a suit to enforce 
the award of an arbitrator. What happened 
was that there was a dispute which ended 
in a criminal case, the dispute being about 
-the dams alleged to have been put up on 
the defendants’ land which caused the 
flooding of. the plaintiff's land. The father 
and sons were parties to the agreement, 
but the reference to the arbitrator was made 
by the father alone. The question is, whe- 
ther this is binding on the sons or whether, 
as they now wish, they should be allowed to 
“re-open this probably trivial dispute. 

There is no direct authority on the 
point. The cases relied on by the learned Sub- 
ordinate Judge, viz., Jagan Nath v. Mannu Lal 
(1) and we may add another case Pitam Singh 
y. Ujagar Singh (2) and Chinna Poochian- 
mal v. Ganga Naicker (8) and Balaji у. Nana 
(4) sometimes speak of the authority .of the 
manager and sometimes of the authority of 
the father to bind the other members of 
the family by an act, such as submission 
to arbitration. They do not show whether 
the principle is to be applied to members 
of.the family other than minors, and we 
think it looks in some of the cases ав if 
the members who were held to be bound 
wereinfact minors. But the language used 
is perfectly general and the proposition in 
its widest sense is accepted in the text 
books of authority such as Mayne, and 
Banerji on the Law of Arbitration in India. 
We, therefore, come to the conclusion that 
it must be regarded on the authority of 
these cases as a principle, that where the 
manager of a family refers .a dispute to 
arbitration in good faith and the ciroums- 
tances are such that there is no collusion, the 
result of the submission will be binding on 
the other members of the family. 

The appeal is dismissed with costs. 

M.C.P. 

Appeal dismissed, 


(1) 16 А. 231; A. W. N. (1894) 60; 8 Ind. Deo, (к. s.) 
150. 
(2) 1 A. 651; 1 Ind. Deo. (N. s.) 454. 
(3) 9 M. L J.34. 

(4) 27 В, 287; 6 Bom. L. В, 96. 
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PATNA HIGH. COURT. 
APPEAL FROM ORIGINAL Decree No, 16 or 1914, 
November 22, 1918. 
Present :—Mr. Justice Roe and 
Mr, Justice Jwala Prasad. . 
TIKAIT DAL NARAYAN SINGH— 
PLAINTIFF—APPELLANT 
versus 
к, F. CHRISTIEN AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

Mortgage—Money decree obtained against mortgagor 
by third person—Sale of equity of redemption—Pur- 
chase by mortgagee, effect of. 

There is nothing in law to prevent a mortgagee 
from purchasing the equity of redemption at an 
auction sale in execution of a money decree ob. 
tained against the mortgagor by a third person. 
By such purchase the mortgagee does not become 
the trustee of the mortgagor in respect of the, 
equity of redemption. [p, 476, col. 1.] 

Plaintiff mortgaged certain property to the defend- 
ant by way of conditional sale and the major portion 
of the consideration was left in the hands of the 
defendant to pay off the plaintiff's creditors. 
Subsequently the equity of redemption was sold: 
jn execution of certain money decrees obtained 
against the plaintiff and was purchased by the 
defendant. It was found that at the time of the 
sale there was not enough money left in the hands 
of the defendant out of the mortgage consideration 
to pay off the money decrees: 

Heid, that the purchase by the defendant of 
the equity of redemption was valid and that he 
could not be held to be а trustee for the plaintiff 
in respect thereof. [p. 475, col. 1; p. 476, col. 2.] 

Appeal against a decision of the Special 
Subordinate Judge, Hazaribagh, dated the 
17th September 1913. 

Mr. Rajendra Prasad, for the Appellart, 

Mr. Kulwant Sahay, for the Respondents, 

JUDGMENT. 

JwALA Prasap, J.—This appeal arises ont 
of a suit for a declaration of the plaintiffs’ 
right of redemption of the property known 
as Gaddi Dome Chaunch bearing Touzi No. 8, 
District Hazaribagh, held in mortgage 
by the respondent F. F. Christien under a 
bat-ul-wofa deed (mortgage by conditional 
sale) exeonted by Maharaj Singh and 
Ajant Singh, grandfather and father of the 
appellant respectively, The mortgage pur- 
ports to secure the payment of Rs. 2,08,000, 
out of which Rs. 11,000 was paid in oash 
and the balance of Rs. 1,97,000 was left 
in the hands of the mortgagee in crder 
that he might pay tbe debts of the mort- 
gagors in the order mentioned in the deed, 
firstly, all sums due to the deeree holders 
in execution of whose decrees the mortgaged 
property had been attached; secondly, all, 


Vel. L] 
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According to the terms of the deed, out 
of the sum remitted by the creditors, name- 
ly, Rs. 15,907-10-7, half belongs to Tikait 
mortgagors and half to the mortzagee. 
Half the share of the mortgagee is to be 
added to the consideration money of the 
'bai-ul-wafa payable to the mortgagors. 
The consideration money that the mort- 
gagee had to pay, therefore, amounted to 
Вв. 2,08,000 plus Rs. 7,953.13-3, total 
‘Rs, 2,15,953.18.3. The balance in his hands at 
the time of the purchase of the equity of 
redemption by the mortgagee was thus 
Rs, 58,102-6.11. The amount of the mort- 
gage debt remaining unpaid on the date 
of the purchase was Rs. 1,09,543-12-5. Thus 
the mortgagee had to pay on account of 


the mortgage ‘debts Rs. 51,441.5-6 more · 


than what he had in his hands. Even 
if the sum of Rs, 2,457-2-9 paid to the 
ereditors without the authority of the mort- 
gagors be not taken into account, the 
mortgagee had in his hands Rs. 38,983.2.9 
less than what he had to pay for the rest 
. of the mortgages. The mortgage debt 
actually paid was Rs. 1,06,168-11.0 and the 
balance of tbe mortgage debt still remain- 
ing unpaid, Ra. 1,09,548-12 5, making a total 
of Rs. 2,15,712.7-5. 
the bai-ul.wofa was not, therefore, sufficient 
to pay off all the mortgage debts, not to 
speak of the decrees and the other debts 
of the mortgagors. Under the terms: of 
the deed, as set forth in the earlier part 
of the judgment, the mortgagee was not 
under any obligation to pay off the other 
debts of the mertgagors unless the out- 
standing decrees and the mortgage debts 
were altogether paid off. This was not de- 
nied in the plaint, vide paragraphs 5 and 
11. The plaintiffs case was that the 
mortgagee had Rs. 62,000 in his hands, 
whereas the unsatisfied decrees on the date 
of the sale amounted to Rs. 47,000. As 
shown above, the ‘plaintiffs’ case has been 
held to be untrue and it has been found 
that the mortgage debt amounted to a 
much larger sum than the balance in the 
bands of the defendant on the date of 
the sale. The defendant wae, therefore, 
not bound to pay off the decrees obtained 
in 1403 and 1904 long after the execution 
of the bai ul-wafa, in execution of which 
the equity of redemption was sold and 
purohased by the mortgagee. As.a matter 
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of fact, the point was expressly decided 
in one of these cases, namely, Suit No. 27 


' of 1903 by Kedar Nath against the mort- 


gagors and the respondent. Both Kedar 
Nath and the mortgagors, present plaintiffs, 
pleaded that the mortgagee was ае 
under the bai-ul-wafa to pay off the claim 
by Kedar Nath. This was the principal 
issue in the case and it was held that 
the respondent was not liable to pay the 
game (vide judgment Exhibit W). In the 
exesution of Kalendar Khan’s decree, the 
money in the hands of the mortgagee 
was attached but it was released on his 
objection (vide order-sheet in Execution 
Case No. 47 of 1908, Exhibit W1).- Not only 
that the mortgagee is not liable under the 
orders of the Court to pay the amount, 
case of Kedar 
Nath would operate as res judicata on the 
present claim of the plaintiffs inasmuch as 
the issue was directly raised between the 
mortgagors and the mortgagee althcugh 
both were defendants. The mortgagors 
tried their best in all the aforesaid three 
cases to fasten the liability of the plaintiffs 
in those cases upon the mortgagee but 
they failed. It must, therefore, be held 
that both on fasts and law the mortgagee 
was not liable to pay the decrees in exe- 
eution of which he purchased the equity 
of redemption. 

-It has then been contended as а general ` 
proposition that the mortgagee, by his purchase 
during the continuance of the mortgage, 
was а trustee for ;the mortgagors and 
that it should be held that the purchase 
was for the benefit of the latter. An at- 
tempt was made to show that the mort- 
gagee purchased the property in collusion 
with Durga Rai, one of the decree-holders. 
In support of this, Durga Hai himself has 
been examined on behalf of the plaintiffs. 
The Court below, by its judgment of the 
17th September 1913, has rejected the evi. 
dence of Durga Rai as being unsupported 
by any evidence. Tke finding cf the Court 
below on this point has not been disputed 
in the argument of the learned Vakil on 
behalf of the appellant. As & matter of 
fast there is nothing to show that there 
was apy collusion or fraud in the purchase 
by the mortgagee of the equity of redemp- 
tion. Unless there was any device or con- 
trivance on the part of the mortgagee 
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in making the purchase, it cannot be held 
that his purchase was for the benefit of 
the mortgagors and that the equity of 
redemption still subsists inthe mortgagors. 
No doubt, the mortgagee is under certain 
obligations to the mortgagors, but he has 
rights of his own which he may exeroise 
adversely to the mortgagors. The propo- 
sition that a purchase by a mortgagee of 
the equity of redemption constitutes him a 
trustee for the mortgagor and that he does 
not acquire an irredeemable title, is Ёоо 
wide, vide Tagore Law Leotures by Sir 
Rash Bihari Ghosh, 4th Edition, Volume I, 
pages 199 and 207, and Volume II, pages 
987-988. There is nothing in law to pre- 
vent a mortgagee from purchasing the 
equity of redemption. Under the present law, 
Order XXXIV, rule 14, a mortgagee is 
entitled to purchase an equity of redemp. 
tion in satisfaction ofa claim which does 
not arise under the mortgage. This dis- 
ability prior to 1908, when section 99 of 
the Transfer of Property Act was in force, 
applied whether the claim arose under the 
mortgage or otherwise, but there was no 
disability in the mortgagee purchasing the 
property in execution of a money-decree 
of a third person. There was, therefore, 
nothing in law in 1904, when the mort- 
gagee purchased the property, to prevent 
. him from acquiring an irredeemable title 
to it, provided he was not guilty of any 
fraud, collusion or device designed to defeat 
the mortgagors right of redemption. For 
a fuller discussion, see Pandit Sheo Narain 
Ojha v. Ram Jatan Ojha (1). In equity the 
mortgagee could not be considered to have 
purchased the property for the mortgagors. 
There is no bar to a mortgagee purchas- 
ing the equity of redemption at a private 
sale from the mortgagor. There could not 
be any such bar when the property is 
sold ata public auction in execution ‘of 
money decrees against the mortgagor. If 
a third person could purchase the property, 
why should the mortgagee be in a worse 
position? Inthe present case if the mort- 
gagee had not purchased the property after 
-having paid a large sum on account of 
prior decrees, mortgages and other debts, 
he would have been put to avery serious 
loss, and far from any equity being on the 

(1) 41 Ind. Cas, 533; 2 P. L. J. 687; 1 P. Le W. 729; 
(1917) Pat, 378, 
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side of the mortgagors, it is olear that at- 
tempts have been made throughout in the 
course of the proceedings in which the 
money deorees were obtained to compel 
the mortgagee to pay much more than 
what he was liable to under the bat-ul- 
wafa deed. The account will show that 
to some extent the mortgagors have suc- 
ceeded. The contention of the judgment- 
debtors that the purchase by the mortgagee 
constituted him а trustee for the mortgagors 
must, therefore, be overruled. The judg- 
ment of the Court below has not been 
attacked on any other ground. 


The result is that the appeal is dismiss- 


ed with costs. 

Ror, J.—I agree that this appeal should be 
dismissed. By the order of remand made 
by the learned Chief Justice and my 
learned brother, it was clearly intended 
that the decision should follow the line 
taken by the learned Chief Justice and 
my learned brother in the case of Pandit 
Sheo Narain Ojha ү. Ram Jatan Ojha (1). 
My learned brother hag shown clearly that 
the finding on the issues remitted to the 
lower Court was correct. There was no- 
thing in the mortgagee’s hands which could 
be regarded as money of the mortgagors. 
He was, therefore, entitled when the equity 
of redemption was put up to sale to pro- 
tect himself by purchasing that equity out 
of his own moneys. The equity of re- 
demption was legally sold and purchased. 


The plaintiff has now no interest therein. - 


Tbe suit was righily dismissed, . 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Cryin JURISDICTION Surr 
No. 972 ок 1916, 

March 6, 1918. 

Fresent :— Mr. Justice Greaves. 
LEON SAUBOLLE— PLAINTIFF 


. versus 
K. V. SEYNE & BROTHERS AND orszrs— 
DEFENDANTS. 
Contract Act (IX of 1872), ss. 108, 178—'Possession 


in s. 178, meaning of— Person holding goods under hire- 
purchase agreement, whether can confer good title on 
pledgee—Owner of goods, whether can recover possession 
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from transferee of holder of goods under hire-purchase 
agreement. 

Possession under section 178 of the Contract Act 
means juridical possession as distinguished from 
custody. [р. 478, col. 1.] 

‘Possession’ under exception 1 to section 108 of 
the Contract Act has the same meaning as 'pos- 
session’ in section 178 of the Aot. [p. 478, col. 2.] 


The possession of & person holding goods under 
a hire-purchase agreement is not possession within 
the meaning of section 178 of the Contract Act 
and, therefore, a pledgee from a holder of goods 
under an agreement of hire-purchase, which 
provides that the property in the goods shall 
remain with the owner until the option to pur- 
chase is exercised, does not acquire a good title 
to the goods pledged. [p. 478, col. 2 ] 

Greenwood v. Holquette, 12 B. L. В, 42; 20 W, В. 467, 


relied upon. і 

Abdul Hassan Khan v. Rang? Lal, 23 P. L, R, 1902; 
34 Р. В. 1902, dissented from. 

Plaintiff let out a machine ёо 8. on an agreement 
of hire-purchase, which provided that the property 
їп the machine would remain in the plaintiff until 

“the option to purchase was exercised by 8. There- 
after 8. pledged the machine to B., who acting 
properly and in good faith took possession of the 
game, Plaintiff then sued 8. and B, for recovery of 
ihe machine or in the alternative for damages : 

Held, that P. was entitled to recover the machine 
or in the alternative damages from B., inasmuch 
as by the pledge B. did not acquire a good title to 
ihe machine. [p. 478, col. 2.] 


Mr. P. L. Buckland, for the Plaintiff, 
Mx. A. N. Ohaudhuri, for Defendants No. 2. 


JUDGMENT.— ТЬе plaintiff in this suit 
.Bues to recover from the defendants a new 
"Art Caxton" Platen Machine Model "E" 
No. 102 or in default & sum of Hs. 2,100 
and Rs. 300 as damages and also a sum 
of Rs 50, being the balance due under the 
agreement scheduled to the plaint. The Ist 
defendants do not appear to defend the 
suit although they were duly served. By 
an agreement in writing, dated the 9th 
August 1918 and made between Leon Sau- 
bolle & Со. (therein called the owners) 
of the one part and the Ist defendants 
(therein called the hirers) of the other part, 
it was agreed (inier alia) as follows: (1) 
the owners agreed to let on hire and the 
hirer agreed to take from the owners the 
machinery in suit, (2) the owners ack- 
nowledged the receipt of Rs. 800 for the 
option of purchase thereinafter contained, 
credit to be given to the hirer for this 
sum if the hirer exercised such option, 
the sum otherwise to belong absolutely to 
the owners, (3) the hirer agreed, so long 
as he thought fit to continue the hiring, 
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to pay to the owners at Caleutta the sum 
of Rs. 300 without demand against de- 
livery and Rs, 150 per month вот. 
menoing from the date of delivery, (6) the 
hirer agreed with the owners that during the 
hiring (b) the machinery should be kept in 
the possession of the hirer and upon trust 
for the owners at his address and that on 
no account it should be sold, assigned or 
dealt with, or the possession thereof parted 
with, (9) that if the birer (a) should make 
default in punctually paying any hire or 
instalment or (в) should fail to observe 
and perform any of the agreements and 
conditions contained therein and on his part 
to be observed and performed, then and in 
any such case it should be lawful for the 
owners to immediately put an end to the 
hiring and enter upon the premises in 
which the machinery might be for the 
time being, and to seize and take away the 
same, (11) that no allowance return oredit 
or payment should be allowed or paid to 
the hirer in the event of the hiring being 
determined by the owners or the hirer as 
provided by clause 9, but that the hirer 
should pay to the owners at Calcutta all 
arrears of hire, interest and damages for 
the breach of the agreement up to the date 
of such determination, (12) that the owners 
agreed that the hirer should have the 
option of purchasing the machinery at any 
time during the hiring by paying the sum 
of Rs. 2,100 only and that if the hirer 
should exercise such option they would 
give the hirer credit against such purchase 
price for all payments which should have 
been made by him for hire, (13) that if 
the owners should grant to the hirer any 
time or indulgence, the same should not 
affect or prejudice the rights of the owners 
under the agreement. 

The agreement appears to me to be an 
ordinary agreement of hire-purchase, with 
the result that the property in the goods 
remained in the owners until the option to 
purchase was exercised, 

On the 2nd December 1914 the lət de- 
fendants pledged the machine to the 2nd 
defendants for yaluable consideration and 
the 2nd defendants took possession of the 
machine on that date. 16 is not disputed 
that the 2nd defendants acted in good faith 
and that there were no circumstances to 
raise any reasonable presumption that 
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the lst defendants were acting impro- under the hire-purshase agreement was not 


: perly. 

On 17th May 1916 the plaintiff by letter 
of that date determined the agreement of 
hiring under the provisions of clause 9 of 
the agreement, a sum of Rs. 50 being due 
from the Ist defendants on that date in 
respect of the last instalment payable until 
the full sum of Rs. 2,100 under the agree- 
ment had been paid, that is to say, at 
that date Rs. 2,050 had been paid under 
the agreement. 

So far as the Ist defendants are con: 
cerned, there is no defence to the suit and 
I make an order as against them for re- 
turn of the machine and for payment of 
Rs. 50, being the balanse of the last hiring 
instalment; they will also pay the costs of 
the suit on scale No. II. In default of the 
machine being returned, I assess the 
damages at Rs. 1,470, being the value of the 
machine less depresiation on the 17th May 
1916. 

So far ав the 2nd defendants are con. 
cerned, they olaim to retain the machine 
by virtue of the provisions of section 178 
of the Contract Act, and, apart from authori. 
ty, I should have thought that their con- 
tention was correct. The real point is a 
very short one, namely, whether the pos- 
session of the Ist defendants under the 
hire-purchase agreement was possession 
within the. meaning of section 178, Pos- 
session under section 178 means juridical 
possession as distinguished from mere cus- 
tody: see Biddomoye Dabee Dabee v. Sittaram 
(1) and J. W. Seager v. Никта Kessa (2), and 
it would appear that possession in exception I 
{о section 108 of the Contract Act has tbe 
fame meaning as possession in section 178: 
Naganada  Davay v, Варри Ohettiar (8), 
Pollock’s Indian Contract Act, 3rd Edition, 
page 524. If that is so, then I think the 
matter is coneluded by authority in this 
Court: see Greenwood v. Holquette (4), where 
a person in possession of a piano under 
a hire. purchase agreement sold it, and it 
was held that the purchaser did not get a 
good title as the possession of the holder 


(1) 40. 497,8 C. L. R. 398; 2 Ind. Dec. (N. в.) 


816. 

(2) 24 B. 458; 2 Bom, L, В. 403; 12 Ind. Dec. (x. s.) 
837, 
(3) 27 M. 424; 14 М. L. Т. 69. 

(4) 12 B. L. Е. 42; 20 W. В, 467. 


possession under section 108. А 
In Abdul Hassan Khan v. Rangt Lal (5) 
the Punjab .Chief Court have held that 
possession under a hire-purchase agreement, 
where all the instalments are paid, is pos- 
Session within section 178. Iam not pre- 
pared to say that possession under section 
178 has not the same meaning as posses- 
sion under section 108—that being so, .as 
Greenwood v. Holquetie (4) is a decision of 
this Court which has stood for many years, 
I do not think 16 is for me to depart from 
it, and I treat 16 as decisive of this oase 
and binding on me, as І am not able to 
distinguish possession in section 178 from 
possession in section 108. It has probably 
been treated as the law guiding makers of 
hire-purchase agreements by those who 
advise them, and this is an _ sdditional 
reason why I should not depart from it. . 


In case this matter goes further, I 
should add that if for the purpose of my 
decision anything had turned on whether 
апу instalments were in arrear at the date 
of the pledge, I should have given the 
plaintiff an opportunity of addusing evi- 
dense on this point. 

I should mention one further point which 
was raised on behalf of the 2nd defend- 
ants, namely, so far as І apprehend it 
that as part of the last instalment had 
been paid, the plaintiff conld not now en- 
force his rights under the agreement. I 
think the answer to this is to be found 
in clause 13 of the agreement. The result 
is, that there will be a decree against the 
2nd defendants for return of the machine, 
or, їп the alternative, for payment of 
Rs. 1,470 as damages, but the plaintiff 
will not be entitled to resover more than 
Rs. 1,470 in all by way of damages. I 
think the justice of the case will be met 
by making no order for costs against the 
2nd defendants. The decree will carry in- 
terest at 6 per cent. 

Suit decreed. 

(5) 28 P. L. R. 1902; ЗАР, R. 1902. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 17 41 
oF 1916, 

March 5, 1919. 

Present; —Mr. Justice N. R. Chatterjea 
and Mr. Justice Panton. 

RADHA LAKSHM{ DEBYA AND ANOTHER 
—DEFENDANTS— APPELLANTS 
VETSUS 


JOGESH CHANDRA ROYC-—PrAINTIFF— 


RESPONDENT. 

Will, construstion of—BEmecutorship, period of con- 
tinuance of, doubtjul—Mortgage executed by executor, 
whether binding on estate. 

One R died leaving a Will by which his widowed 
daughter-in-law, defendant No. 1, who was with 
child at the time of the execution of the Will, 
was appointed his executrix. By the Will the 
testator provided that in the event of a grandson 
being born in his lifetime or failing that a grandson 
being adopted by the executrix, she would actas 
executrix until the grandson attained majority. It 
was further provided that if there was no grandson 
born or adopted during his lifetime, then, and if 
such an evenbhappened after his death, defendant 
No.1 should act as executrix and continue to act 
as such. The properties of the testator were 
mainly bequeathed to the grandson to be born or 
adopted. A grandson, defendant No. 2, was born, 
and after he had attained majority the executrix 
‘defendant No. 1 executed three mortgage bonds 
in favour of the same mortgagee, in the third of 
which defendant No. 2 her son joined and the 
execution of the two earlier mortgages by defend. 
ant No. 1 was recited without any objection on 
the part of defendant No. 2 and apparently with 
his approval: 

Held, that as on the construction of the Will it 
was doubtful whether defendant No.1 had ceased 
to be executrix at the time she executed the two 
earlier mortgage bonds, the bonds under the 
circumstances of the case were binding upon the 
defendant No. 1, even though they might have been 
executed after defendant No. 1 had ceased to be 
executrix, as all the parties concerned treated the 
defendant No. 1 as executrix and as a matter of 
faot she was acting as executrix in her dealings 
with others, and as the mortgagee had acted in good 
faith in advancing the money on the bonds, believing 
the defendant No. 1 to be executrix. [p. 460, col. 2.] 


Appeal against the decree of the 2nd Sub. 
ordinate Judge, Backergunj, dated the 21st 
March 1216, modifying that of the ist Munsif, 
Barisal, dated the 3lst March 1914. 

FACTS appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu 
Amulya Ohandra Banerjee), for the Appel- 
lants.—The appeal arises out of a suit for 
three mortgage bonds. One Raj Kishore 
left a Will dated the 10th December 1886, 
His son had predeceased him leaving a 
widow defendant No. 1, who gave birth to 


a posthumous son defendant No. 2 after 
the death of Raj Kishore in 1897, The 
defendant No. 1 executed two mortgage 
bonds in plaintiffs favour as executrix to 
the estate of Raj Kishore in 1907 and 1908, 
In 1209 defendants Nos. 1 and 8 
joined in executing a third mortgage in 
plaintiff's favour. The first Court upon a con- 
struction of the Will held that the lady was 
executrix during defendant No, 2’s minority 
but became functus officio on his attaining 
majority. Hence he бошай not be made 
liable for firs& two bonds but he would be 
liable for the third bond for which con- 
sideration was passed. The Appeal Court 
held that defendant No. 1 was the executrix 
for all time to come and that the estate 
had not beer fully administered as yet and 
that the mortgage bonds were for the 
benefit of the minor. The Will recites on 
the point thus: "If my  daughter.in law 
gives birth to a son or adopts a son, she 
will be the executrix to my estate during 
such son's minority and will possess my 
estate solely and absolutely." The Munsif'a 
reading is correct. There is no statement 
in the third bond that defendant No, 2 
ratified the previous bonds. The lady was a 
de facto manager and as such she had no 
right to dispose of her property. 

Babu Dwarka Nath Ohakraburty (with 
him Babus Chandra Kanta Ghosh and Nal- 
kanta Ghosh), for the Respondent.—The loan 
was for the benefit of the estate. The act 
of the executrix is not wrong: see Charu 
Ohandra Pal v. Kalidas Ohandra (1), If the 
mortgages are voidable, I must get my 
money back because the party was benefit- 
ed: see Hem Ohandra Sarkar v. Lalit Mohan 
Kar (2). 

Babu Mohendra Nath Roy replied in brief. 

JUDGMENT.—This appeal arises out of 
a suit to recover money under three mort- 
gage bonds. The first two mortgages were 
executed by defendant No. 1 as executrix 
to the estate of her father-in-law Raj 
Kishore Chuckerbutty and the third mort. 
gage was executed both by the defend. 
ant No. 1 and her son Rajendra, the 
defendant No. 2. 

lt appears that Rajkishore before his 
death executed a Will оп the 10th De. 

(1) 10 Ind. Cas. 269; 18 C. Т, J. 447. 


(2) 14 Ind. Cas. 615; 16 0.1. J. 627; 16 0. ү, N, 
715. 
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cember 1886 appointing his daughter.in. 
law Radha Lakshmi, the defendant No. 1 
in the present suit, as executrix, At the 
date of his Will, his son Rasik, husband 
of Radha Lakshmi, had died. She was, 
however, five months pregnant at the time, 
‘and the testator had two married daughters 
who were maintained in his house. By 
the Will, the testator provided that in the 
event of a grandson (a son of Radha 
Lakshmi) being born in his lifetime, or 
failing. that, a grandson being adopted by 
Radha Lakshmi, she would act as executrix 
until the grandson born or adorted attain- 
ed majority. It was further provided that 
"if there was no grandson born or adopted 
during his Mifetime, then, and if such an 
event happened after his death", she would 
act as executrix and continue to act as such. 
These provisions are contained in the first 
paragraph. In the 7th paragraph, it was 
expressly provided that if the daughter- 
in-law adopted a son then even after the 
attainment of majority by that son, she 
. would continue as the malik of the estate 
for her life. 

The question involved in the oase із whe- 
ther or not Radha Lakshmi had ceased to 
be executrix when the first two bonds were 
executed by her. 

The Court of first instance was of opinion 
that her power as executrix ceased on the 
defendant No. 2’s attaining majority and as 
the bonds in question were executed after 
he had attained majority, they were not 
binding on the defendant No. 2, but as the 
latter joined his mother in executing the 
third bond, a decree was passed in fayour 
of the plaintiff so far as that bond was 
concerned. 

On appeal, the learned Subordinate Judge 
differed in the construction of the Will. He 
was of opinion that the defendant No. 1 
did not cease to be executrix on her son 
attaining majority and in that view of the 
matter, as also having regard to the fact 
that the money raised on the mortgages 
was applied to the benefit of the defend- 
ant No. 2, the claim on the first two bonds 
was also allowed by him. 

The defendants appeal to this Court. 

As pointed out by the learned Munsif, it 
is rather diffieuli to say why a distinction 
should have been made as to the powers 
of Radha Lakshmi as executrix in case a 


grandson were born or adopted during the 
testator’s lifetime, and her power where 
such grandson was born or adopted after 
the death of the testator. But whatever 
might be the reason which induced the 
testator to make such provision, the dis- 
tinstion iS there. So far as the terms of 
the Will go, it is difficult to hold that the 
executrixship was to cease on the grand- 
son attaining majority if the grandson 
were born after the death of the testator. 


.In any ease the very fact that the two 


Courts below differed in their construction 
of the Will shows that the question is a 
doubtful one, 

It appears that all the parties concerned 
treated the defendant No. 1 as exeoutrix 
and as a matter of faot it is found that 
the defendant No. 1 was acting as exe- 
cutrix in her dealings with others. The 
daughters of the testatur sued her as exe- 
eutrix and when the third mortgage-bond 
was executed by her jointly with defend- 
ant No. 2, she described herself as exe- 
cutrix, 

Though the Court of first instance came 
to а different conclusion, the learned Sub- 
ordinate Judge has found “that the three 
mortgages were executed for the benefit 
of the estate admits of no question, The 
defendant No. 2 was benefited by those 
loans.” As already stated, the -third bond 
was executed by both the mother and the 
son and the exeoution of the two earlier 
bonds by the defendant No.1 as executrix 
was recited in the third bond without any 
objection on the part of the defendant 
No. 2 and apparently with his approval. 
16 is also found that the plaintiff acted 
in good faith in advancing the money on 
the mortgage believing the defendant No, 1 
to be executrix. 

In all these ciroumstanoes, we think that 
the defendant No, 2 cannot ba allowed to 
defeat the claim of the mortgagee. The 
appeal, therefore, must fail and is dismissed 
with costs. 

Appeal dismissed, 


‘Vol. L) 
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PUNJAB CHIEF COURT. 
CaruiNAL Arrear No, 803 or 1917, 
November 26, 1917. 
Present: — Mr. Justice Chevis and Mr, 
Justice Leslie Jones. 
KAPUR SINGH—Comivior — 
APPELLANT 
versus 


EMPEROR — RgsPONDENT, 
_ Penal Code (Act XLV of 1860), s. 802—Murder— 
Circumstantial evidence —Proof —Evidence Act (Т of 
1872), 8. 27—Information given by accused to Police, 
admissibility of—Objection to admissibility taken 
at trial—Procedure. 

It was found that the corpse of the deceased, 
а boy, Proved to have been murdered by a sharp- 
edged instrument, was found floating in a canal on 
the 5th April 1917, that the accused had an un- 
natural intimacy with the deceased, that the deceased 
and the accused were seen in company on the 
evening of the 30th March after which the deceased 
was never seen alive again, that the accused pointed 
out a spot in the canal where he said he had thrown 
а darri and a gandasa and that a darri and a 
danas were actually found in the canal bed at that 
spot: 

Held, that these facts were sufficient to justify 
“he finding that the accused murdered the deceased. 
"Lp. 484, col. 2,] 

Where during the course of a trial an objection is 
taken to the admissibility of & piece of evidence, it 
18 imperative for the trial Judge to decide at once 
whether the evidence tendered is admissible. If he 
“holds it to be inadmissible, he should not let it 
find а place on the record and the assessors should 
be warned that anything that was said in their 
hearing on the point must not he taken into 
consideration; should the J udge decide that the evi- 
dence 1s admissible, he should take and record the 
LET ofall the witnesses on the point. [p. 483, 
tol. 2, 

The accused made a statement during investigation 
-by Police as to his having thrown a darri and a 
gandasa into the canal. In, consequence of the 
statement the Police recovered the darri and the 
gandasa from a neighbouring village, having dis- 

‘covered from a boy the fact that the darri and 
gandasa had been found in the place pointed out 
by the accused: 

` Held, that there was immediate connection be- 
tween the statement and the discovery and that the 
Statement was admissible in evidence. [p. 483, col. 2.] 


Appeal from the order of the Sessions 
Judge, Gurdaspur, dated the 8th September 
1917, convicting the appellant. 

Mr. Nand Lal, for the Appellant. 

Mr, Herbert (Assistant Legal Remem- 
brancer), for the Crown. 

JUDGMENT.— The appellant 
Singh, aged 30, has been convicted of the 
murder of Hashid Ali, and sentenced to 
death. The case is before us on appeal and 
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also under seotion 374, Criminal Procedure 
Code, for orders as to confirmation of the death 
sentence. 

The facts of the oase are fully stated in the 
judgment of the learned Sessions Judge, and 
it is nonecessary to repeat them. 

. The first point urged before us is that 
it is not proved that the corpse discovered 
floating in the canal on the 5th April 
1917 was that of Rashid Ali, whom the 
prosecution allege to have been murdered 
on the night of 30th-3lst March 1917, 
According to the evidence of the father 
and brother of the deceased, Rashid Ali’s 
age was about 17, but the age entered on 
the post mortem report is 29. This age 
was, however, entered by the Police, who 
are no experts in such matters and may 
have been misled by the swollen appearance 
of the corpse after it had been 6 days 
in water. The Assistant Surgeon says the 
body appeared to be that of a man 20 or 
a year ог so older. Considering the condition 
of the corpse we cannot. gee that there 
is anything in this evidenee to prove that 
the body was notthat of Rashid Ali. The 
same remarke apply to the fact that the 
Assistant Surgeon describes the body as 
that of a well built stout man, There is 
abundant evidense of relations and school. 
fellows and others as to the identity of the 
corpse, even though this evidence rests 
only on identification of tlie photograph of 
the corpse. There is also further evidence 
as to the identity of the clothes. Rashid 
Alí's relations would be only too glad fo 
learn that he was still alive and we do 
not believe that they would have made 
false statements as to the identity, espeoially 
considering the awkward consequences of 
such statements to themselves if Rashid Ali 
were later on to put in an appearance, 
Nor can we believe that it is merely а 
case of mistaken identity in view of the 
very positive evidence as to the clothing 
given by Rashid Ali's sister (P. Үү, No, 8) 
and others. Then it is urged that the body 
could not have been in the water from 
30th March to 5th April, without being 
noticed, and that in such a length of time it 
would have floated much further down stream, 
Here the argument is that evenif the corpse 
be that of Rashid Ali, the murder must have 
been later than 30th or 31st March and cannot 
have been committed by Kapur Singh, who 
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was admittedly in Allahabad by the 2nd 
April. But there is nothing to show us how 
long the body remained at the bottom of the 
canal. It may have been weighted, in which 
case it would not rise till the weights had 
become detached. Asto the distance it 
travelled, it may have been detained for 
some time by catching in some obstacle 
ou the way. There appears to be nothing 
in the medical evidence inconsistent with 
the theory of a murder on the night of 
the 30th or 31st March. The medical 
evidence points clearly to murder by means 
of а sharp-edged weapon:such asa gandasa. 
We hold it fully proved that the body was 
that of Rashid Ali, and that Rashid Ali was 
murdered. 

The next question is, whether it is proved 
that the appellant тав Ёһе murderer. The 
prosecution allege that there had been an 
illegal intimacy between appellant and Rashid 
Ali and that the former had taken Rashid 
Ali away from home once or twice before. 
On these points there is & mass of oral 
evidence, and in addition we have the fact 
that Rashid Alis father had complained and 
the Police had started enquiries but that 
the matters .had been dropped at the 
instance of the boy’s -father, who seems to 
have been assured that the intimacy had 
been broken off and would not be renewed. 
One of the explanations offered by the 
defence for appellant’s going as far away as 
Allahabad to enlist, when he could easily have 
enlisted in hisown District, is that he went 
_away to escape being worried by the Police in 
connection with the complaint of Rashid Alis 
father. 

The prosecution evidence proves olearly 
that Rashid Aliattended the Mission School 
at Dhariwal till the 20th Maroh, when 
the school broké up till 2nd April, that 
from the 20th to 30th March he was at 
Faizulla Club where his father lived, and 
that on the 30th he went to Gurdaspur 
where he visited his brother Fazal Ahmad 
.(P. W. No. 14), returning to Dhariwal by 
train that evening in company with Ham Lal 
(P. W. No. 29). 

Munshi Ram (P. W. No. 28) deposes that 
that evening he saw Rashid Ali pass his 
shop followed by Kapur Singh. This is 
the last that any of the witnesses pro- 
fesses to have seen of him, excepting Jagat 
Singh Lambardar (P. ҮҮ. No. 84) who de- 
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poses that he saw  Kapur Singh and & 


boy going along the bank of the Raj- 
baha from the direction of Pasnawala 
(appellant’s village) towards Gurdaspur , 
that night. The learned Sessions Judge 


does not rely on the evidence of Jagat 
Singh, though he accepts that of Munshi 
Ram. It is, of course, true that evidence 
of the sort is easy to produce, but still in 
the absence of ару signs of partiality or 
hostility we see no good reason for reject: 
ing the evidence of either of these wit- 
nesses. It is urged that Jagat Singh 
wanted to please the Police as he was 
implicated in an abduction case, but 
Jagat Singh says he was not an accused 
person in that case. 

After the 30th March nobody ever saw 
Rashid -Ali alive. 1% is true that accord- 
ing to the Police diaries he was marked 
as absent in the school register on 9nd 
and 3rd April but present on the 4th and 
5th, but there isa mass of oral evidence 
to sbow that he was not present on the 
9nd when the school re-opened, or any 
subsequent day. And seeing that his dead 
body was found in the canal on ihe 5th 
April, the entry as to bis presence in 
school on that day must be incorrect. 

The above entry is cited as a proof 
that the dead body found is not that of 
Rashid Ali, but for reasons already given 
we are fully satisfied as to the identity 
of the corpse. 

We note tbat the learned Sessions Judge 
says that echocl master IJnayat Masih 
should have been produced with the regis- 
ters, We can only remark that if this was 
the view of the Sessions Judge he should 
have called this witness with the registers. 

The evidence of the father and brother 
of the boy is that when the boy did 


` not return home his father began to make 


enquiries for bim. This shows too that 
he was missed by his relatives long be- 
fore the 4th-5th April. Had he really 
been attending school onthe 4th and 5th, 
his relatives would have been surely 
too .glad to be able to say that.a dead 
body found in the canal on 5th April could 
not be that of Rashid Ali. 

Ав set forth in the judgment of the 
learned Sessions Judge, the connection be- 
tween the disappearance of Rashid Ali and 
the corpse found in the canal was nof 
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diseoverd till early in May. The Police the Police recovered the darri and gandasa 


then started to search for Kapur Singh, 
and it was discovered that he had enlist- 
ed in Allahabad. He was brought back 
to Gurdaspur and on the 12th May took 
the Police to a spot just below the Tal- 
wandi Rattowal bridge, where he pointed 
to a spot where the Police removed Some 
bricks and plaster, this however is of no 
consequence, as no blood stains were found 
on them, and also stated that he had 
there thrown into the canal a gandasa, a 
darrt and other things. А boy standing 
by promptly gave information that a gandasa 
had been found anda visit to the neigh. 
bouring village led to the produstion of a 
: gandasa and also of a darri. Evidence 
whish seems quite disinterested, proves 
that when the canal was run dry for re- 
pairs in the early part of Besakh, a boy 
Alla Din (Р. W. No. 24) while playing in the 
canal bed discovered and unearthed a 
gandasa, which he gave to Suba (Р, W, 
No. 26) who produced it from his honse 
duting the Police enquiry. Two or three 
days earlier Sawan (P. Үү, No. 23) had 
found the darri partly buried in the sand 
and had taken it hore; the Police recovered 
it from his wife (P. W, No. 80) We 
note that no blood marks were found on 
the darri or gandasa but it must be remem- 
-bered that they had been lying in water 
or sand for some considerable period. Din 
Muhammad (P. W. No. 23) recognizes the 
darrt as one he made for Kapur Singh 
and .Mohanda (P. W. No. 29) says he once 
washed it for Kapur Singh, though he 
says he never washed anything else for 
.Kapur Singh. Maghar Singh (P. W. No. 
.91) says he made the gandasa for Kapur 
Singh. .Such evidence is easy to oritioise, 
but if Kapur Singh had no hand in the 
murder how was he able to point -out to 
the Polise the spot in the canal where the 
gandasa and darri had been found? 

The admissibility of the statement of 
Kapur Singh as to having thrown a darri 
‘and gandasa into the canal is strongly 
contested by the learned Counsel for the 
appellant, and we note that the Sessions 
Judge seems to have pondered for a long 
time before holding this evidence to be ad- 


missible. We have no hesitation in holding 
it to be admissible. It is not merely 
that in consequence of this statement 


from the neighbouring village, there is the 
fact that in consequence of this statement the 
Police discovered the fact that the darrz and 
gandasa had been found in the place pointed 
out to them by Kapur Singh. There is an 
immediate connection between the statement 


.and the discovery and we hold the statement 


to be admissible. 

The first witness on this part of the case 
was Shib Dial (Р, W. No. 23), whose state- 
ment "Kapur Singh said I threw & boot, 
gandasa, pagri, and darr into the canal here” 
was recorded by the learned Sessions Judge. 
Objections as to the admissibility of this 
evidence were promptly raised, and the 
learned Sessions Judge reserved the point 
“for arguments”, which apparently meant for 
arguments at the end of the trial. 

Buta Singh (P. W. No..27) deposed “Kapur 
Singh said he Ead thrown в gandasa, eto., in 
the canal”. This too was recorded “Subject 
to objections, to be argued and discussed 
later.” 

Sultan Mulk Sufedposh (Р. W. No. 32) is 
the next witness on the point, Here all 
that is recorded on the point is "Kapur 
Singh said something." The learned 
Sessions Judge was again pressed to decide 
the question of admissibility but said, "my 
findings will be given when I decide the 
ease." So far as we are able to discover 
the question of admissibility was not 
decided till after the first trial was closed, and 
it does not appear whether the &8BeSSOTS Were 
ever advised as to this evidence being 
admissible or not. In such a case it is 
imperative for the Judge to decide at once 
whether the evidence tendered is admissible. 
If he holds it to be inadmissible he should 
not let it find a place on the record, and the 
assessors should be warned that anything 
that may be said in their hearing on the 
point must not be taken into consideration. 
Should the Judge deside that the evidence is 
admissible, he should take and record the 
evidence of all the witnesses on the point, 
Here the Sessions Judge has done neither 
the one thing nor the other. He has 
recorded the evidence of Buta Singh and 
Shib Dial on the point “Subject to objeo- 
tions”, but when recording the evidence of 
Sultan Mulk, Wasawa Singh Sufedposh and 
ihe two Sub.Inspectors, who obviously all 
came prepared to give evidence on the 
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“point, the Sessions Judge has omitted to 
record anything as to the statement made by 
the appellant. Whether in the witness-box 
they were allowed to repeat this statement 
їз not clear. In the evidence of the two 
Sub-Inspectors we find asterisks, which looks 
as if these two witnesses had said something 
which had not been recorded. The con- 
sequence is that the evidense tendered was 
‘either not heard in full, or has not been 
fully recorded. The record of Buta Singh 
and Shib Dial is, however, sufficient to 
satisfy that the appellant did not make the 
statement in question. 

The appellant made no statement in the 
Magistrate’s Court beyond denying the 
charge and accusing to the Police of ill. 
treatment. Before the Sessions Judge he 
stated he went to Lahore on 24th March 
and on 29th left for Delhi by the 2 30 Р. м. 
train and went on to Saugar and thence to 
Allahabad where he enlisted. He had 
several witnesses present but after consulting 
his Counsel he declined to produce any 
defence evidence. Ё 

Since the hearing of the appeal = petition 
has reached this Court from the appellant 
in Jail, in which he urges that his defence 
‘evidence shall be recorded and that. he only 
declined at the trial to produce his witnesses 
‘on being given to understand by his Counsel 
that the Sessions Judge . considered the case 
во: weak that there was no need to produce 
any defence. We do not suppose that 
there is any truth in the statement that 
Counsel so misled the appellant, and we 
‘see no sufficient reason to admit evidence 
for the defence now. ` 

If the appellant had any reliance on the 
strength of his defence, we presume that 
he would have produced his witnesses at 
the trial. 

We find it proved that the appellant had 
‘an unnatural intimacy with the deceased, 
that the appellant and deceased were seen 
in company on the evening of the 30th 
‘March after which the deceased was never 
‘seen alive again, that the deceased was 
murdered and his dead body found in the 
canal, that the appellant pointed out а 
spot in the canal where he said he had 
thrown a darri and gandasa and that a 
darri and- gandasa were actually found in 
-the canal bed at the spot. In опг opinion, 
-ghese facts are fully sufficient to justify the 


INDIAN ОАВЕВ, 


(1919 


finding that the appellant murdered the 
deceased. With this finding arrived at by 
the assessors and the learned Sessions 
Judge, we agree. Whether the appellant 
sommitted the murder single-handed we 
are unable to say, but it is unnecessary to 
some to any finding on this point. It is 
true that one Bhagat Singh, son of Tara 
Singh Lambardar, was suspected by the 
Police of being concerned in the murder 
and from the evidence it would appear that 
Bhagat Singh was either present or in the 
neighbourhood when the appellant showed 
the place where he had thrown the gandasa 
and darri, but still we see no reason to 
suppose that Tara Singh has fabricated 
evidence or that it was any one other 
than the appellant alone who pointed out 
the above place and stated that he had 
thrown there the gandas: and darri. Tt 
is urged that as the medical evidence 
shows that the deceased was a more power- 
ful man than the appellant, the latter 
could not have killed the deceased single- 
handed. Butevena weak man can disable 
a strong man if the former learned. 

As to motive it is impossible to say 
what was the motive whioh led to the 
murder, bct it is by no means а rare -0858 
for a man to kill his mistress or a boy 
with whom he has had an unnatural 
intimacy. Such offences sometimes arise 
out of jealousy, sometimes out of resentment 
at the intimacy béing broken off, though in 
the present case it is not easy to say 
why the deceased, if he had irrevocably 
broken off the intimacy, should have been 
persuaded not to return to his home but 
to go tothe place where he was murdered. 
But whatever the motive may have been, 
we are satisfied from the evidence that the 
appellant is gailty of the murder. : 

We ‘uphold the conviction and confirm 
the Sentence, Appeal is dismissed, + 
Appeal dismissed. ` 
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MADRAS HIGH COURT. 
FULL BENCH. i 
Отут, Revision Permon No, 150 or 
1918. 
February 17, 1919. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Justice Sir William Ayling, Кт., and Mr. 
Jutice Kumaras wami Sastri. 
ln re PADMANABHA HEBBARA— 3n» 


А сссѕер-— PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476—Sanction to prosecute—Order for prosecution 
after termination of proceedings in which offence 
committed, legality of. 

Where the commission of an offence is discovered 
by a Court after the judicial proceeding in the 
course of which the offence was committed has 
terminated but at а time when the facts are 
fresh in the mind of the Judge, he cannot pass 
an order for the prosecution of the offender under 
section 476, Criminal Procedure Code. [p. 486, col. 2.] 


Aiyakannw Pillai v. Emperor, 1 Ind. Cas. 697; 32 
M. 49; 19 M. L. 171.42; 4 M. І, Т. 404; 9 Or. L. J. 41 
(Е. B.), followed, 

Per Kumarasawmi Sastri, J.—I& is open іо the 
Court, in such a case, to act under section 196 
of the Criminal Procedure Code and direct an 
officer of the Court to file a complaint. [p. 486, col, 


Petition presented under section 476 of 
the Criminal Procedure Code and section 
115 of Act V of 1908, praying the High 
Court to revise the order of the Court of 
the District Munsif, Kundapur, dated the 12th 
November 1917, in Disposal No. 2294 of 1917, 
in p Cause Exseution Petition No. 714 of 
1917. ` 


This petition coming on for hearing on 
the 23rd September 1918 and the case 
having stood over for consideration till 
the lst October 1918, the Court (Phillips 
and Napier, JJ.) made the following 


ORDER OF REFEREMCE TO A FULL 
BENCH. 


This is a petition to revise the order 
of the District Munsif of Kundapur, direct- 
the prosecution ofthe petitioner for offences 
under sections 193, 468, 463, 468 and 471 
of the Indian Penal Code. The orderwas 
made under section 476 of the Criminal 
Prosedure Code. The offences are alleged 
to have been committed with reference to 
a decree used as genuine in Small Cause 
Exeoution Petition No. 714 of 1917 before the 
District Mansif, which desree is found by 
the District Munsif in this order to be a 
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forgery. Those proceedings had terminated 
on llth September 1917 in an order on 
the footing that the decree was genuine, 
The District Munsif states in the order 
under review that “within a few days of 
the closing of the above execution proceed- 
ings" the fact of the forgery of the decree 
was discovered and the present proceedings 
were instituted by him to ascertain if 
there was a prima facie case against the 
persons concerned. In the resnlt he passed 
this order. It is argued before us that 
the proceedings having terminated, he 
had no jurisdiction to pass the order. It 
has been finally decided by a Full Bench 
of this Court in Azyakannu Pillai v, 
Emperor (1) that these orders must be 
passed in the course of the judicial pro- 
ceeding or so shortly thereafter as to make 
it the continuation of the same proceeding, 
and if this proposition was intended by 
the Full Bench to be of universal appli- 
cation, the  petitioner's contention “must 
succeed. But we have doubts whether 
The reference to the 
Full Bench in Azyakannu Pillai v. Emperor 
(1) was whether, “on the facts stated 
before us, the order was made without 
jurisdiction.” The facts were, vide 
page 50*, that judgment was delivered on 
8th Ostober, that the District Judge acting 
suo molo issued notice on 29th October 
and that the record gave no reason for 
his not taking action between 8th October 
and 29th October. The offence came to 
his notice during the proceedings terminat- 
ing on 8th October. In the present cage: 
no offence was brought to the notice 
of the District Munsif until after the 
proceedings terminated and the reason for not 
taking action before is, therefore, apparent, 
This state of facts was not, therefore, 
before the Full Bench and the aotual 
ruling does not in terms apply, though 
the dicta of the learned Judges are wide 
enough to cover this case. The possibility 
of a case of necessary delay seems to 
have been suggested by the (present) 
learned Chief Justice in Rahimadulla 
Sahib v. Emperor (2), but he is there 

(1) 1 Ind. Cas. 597; 32 M.49; 19 М, L. J. 42; 4 M, 
L. T. 404: 9 Or. L. J. 41 (F. В). 

(2) 31 M. 140 at p. 146; 7 Cr. L.J. 54; 17 M. L.J, 
594; Е.В.):8 М L T.79. 


*Page of 82 M.— Ed. See 
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dealing with English practice: and the 
actual facts of this case were imagined 
by Miller, J., in Atyakannu Pillar v. 


Emperor (1) and he was of opinion 
that an order might be passed, but 
as he was the dissentient Judge his 


opinion cannot be treated as authoritative, 
The principle underlying the Fall Bench 
decision not applying, we нөө no reason 
why an order under section 476 of the 
Griminal Procedure Code should not bə 
passed in these circumstances, butin view 
of the language of some of the Judges 
on the scope of the section, we decide to 
refer to a Full Bench the following 
question:—' Where the commission of an 
offence has been discovered by a Court 
after the judicial proceedings have terminated 
but at atime when the facts were fresh in the 
mind of the Judge, can he pass an order under 
section 476 of the Criminal Procedure 
Code ?? 





This petition came on for hearing in pursu- 
ance of the Order of Reference to a Full 
Bench. 

Mr. G. Annaji Row, for the Petitioner.— 
The question is covered by the Full Bench 
decision in Aiyakannu Pillai v. Hmperor (1). 
The section is express, for it says "in the 
course of a judicial proceeding", which сап 
never mean ‘after the proceedings have 
ended.” Aiyakannu Pillai v. Hmperor (1) only 
adopts the ruling of an earlier Full Bench in 
Rahimadulla Sahib v. Emperor (2). 

- Mr. E. R. Osborne (Publis. Prosecutor), 
for the Crown.—The use of the forged 
document was in the course of а judicial pro- 
ceeding within the meaning of section 476, 
Griminal Procedure Oode, as construed by the 
decisions. It is sufficient if the aot is done in 
the course of the proceeding, even though the 
discovery of its commission is not striotly 
before the termination of the proceedings but 
shortly after. Aiyakannu Pillai v. Emperor 
(1) fully warrants such a position. 


[Warns, С. J.—But is the test laid down 
in Rahimadulla Sahtb v. Emperor (2) satis- 
fied in this case? ] 


Yes. It is, however, a question of fast 
to be determined in each case whether 
the proceedings have terminated. Jf the 
Judge conld have taken action but did not, 
that would make a difference, But he acted 
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immediately on his acquiring “knowledge” 


of the commission of the offence. Ariya- 
kannu Pillai v. Emperor (1) does not 
regard knowledge as very important. The 


Judges there consider it to be immaterial 
whether action under sestion 476 was in 
the course of or subsequent to the judicial 
proceedings. 

[Koxanaswasr Sastat, J.—They 
both as on the same footing. 

{Watuis, С. J.—So far as the present case 
is concerned, the Order of Reference assumes 
that proceedings had terminated. | 

It is so. 


treat 


OPINION. 
Wars, С. J.—In this case the facts 
first came to tha notice of the Court 


after the judicial proceedings before it had 
terminated, but that I think is not enough 
to take the case out of the authority of 
the Fall Bench decision of five Judges in 
Atyakannu Pillai v. Emperor (1) whioh confirm- 
ed the earlier ruling in Rahimadulla Sahib v. 
Emperor (2). I would answer the question in 
the negative. 

AxLtN6, J.—If the matter were ves integra, 
I should concur in the view expressed by 
Miller, J., in Rahkimadulla Sahib v. Emperor 
(2) and AZyakammu Pillai у. Emperor (1). 
But, sitting as a member of the present 


Bench, I feel bound by the opinion of 
the Full Bench of five Judges in the 
last named case. I do not think the 


order in the present case can be treated 
as a valid one within the spirit of these 
rulings, з 
I, therefore, agree to the answer propos: 
ed. ` 
KuMARASWAMI SASTRI, J.—I agree with my 
Lord and would add that in oases like 
the present if is open to the Court to 
act under section 195 of the Criminal Pro- 
cedure Code and direst an officer to file a 
complaint. 
M. Q. Р, 
Question answered in the negative, 


U 
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ALLAHABAD HIGH COURT 
Crminat Reviston No. 15 or 1919. 
February 21, 1919. 

Present: —Mr. Justice Lindsay. 
JALPA PRASAD —ACCUSED—APPLIOANT 
versus 
EMPEROR— Opposite- PARTY. 

Evidence Act (Iof 1872), s. 6—Statement made to 
Police by one accused, whether admissible against co- 
accused—Res gestw—Confession. 

One P. came to a Police Station and handed in 
a written report in which there were allegations 
that certain persons had committed the offence 
of riot, one of them being a zemindar named М. 
The report was read out to P. and as soonas he 
heard it, heinformed the Police that M. was not 
present at ihe riot and that he had made no 
charge against him. He stated that the report 
was written by one J. Subsequently M. prosecuted 
J. and Р, for an offence under section 211 of the 
Penal Code: 

Held, that the statement made by P. to the Police 
was not admissible against J. either вз part of 
a confession or as.a part of the transaction under 
investigation under section 6 of the Evidence 
Aot. [p. 488, col. 1.] 

Criminal revision against the order of the 
Sessions Judge, Allahabad, dated the 2nd 
January 1919. 

Mr. Pearey Lal Banerji, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Orown. 

JUDGMENT.—This is an application on 
behalf of one Jalpa Prasad, who was 
convicted in the Court of a Magistrate of an 
offence under section 211 of the Indian 
Penal Code. The conviction has been main- 
tained in appeal by the Sessions Judge. 

T wo questions have been raised on behalf of 
the applicant. It is contended in the first 
place that there is no evidence on the 
record to support the finding that the 
accused is the person who sent a certain 
written report, Exhibit A, to the Thana in 
which was contained an allegation against 
one Moinuddin that he had been concerned 
in a ease of riot. The second question is 
whether or not the prosecution was main- 
taingble in the absence of sanction with 
reference to the provisions of section 195 
of the Code of Criminal Prosedure. 

The facts alleged for the prosecution 
were as follows:— 

Оа the 13th of July 1918 a man named 
Pitai came to the Polise Station at Serai 
Mamrez and handed in a written report, 
in which there were allegations that certain 


persons had committed the offence of riot, one: 
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of them being a Zemindar named Moinuddin: 
The written report was read out to Pitai 
by the Police Officer to whom it was brought 
and as he heard it Pitai informed the 
Police that Moinuddin was not present at 
the riot and he, Pitai, was not responsible 
for making any charge against Moinuddin, 
The Police made an enquiry and sent in 
what is called naksha B, in other words 
they found that there was по sufficient 
evidence forthcoming to justify the prosesu- 
tion of the case. 

When Pitai was examined by the Police 
at the time he brought the written report, 
he stated that the report had been written 
by Jalpa Prasad, the present accused. After 
the Police had refused to send the case up 
for trial, Moinuddin brought a complaint 
under section 211 against both Jalpa Prasad 
and Pitai. Pitai was acquitted by the Magis- 
trate and Jalpa Prasad has been convicted. 

Jalpa Prasad’s story wes that he had 
not written the report which Pitai brought 


to the Police Station. The first and 
principal question for desision, therefore, 
was а question of fact, namely, whether 


or not Jalpa Prasad was the writer of 
this document. The learned Judge in his 
judgment has discussed the evidence at length 
and to put the matter shortly, he classifies the 
evidence on this issue under three heads: 

(1) The statement of certain witnesses who 
professed to have been present or close by at 
the time Jalpa Prasad wrote the dosument, 
This evidence has been rejected by the learned 
Judge as altogether unreliable. 

(2) Evidence in the nature of opinion to 
prove that the document Exhibit Aisin the 
handwriting of Jalpa Prasad, and 

(3) The statement which Pitai made to the 
Police at the Thana after the written raport 
had been read out to him. 

With regard to this latter statement the 
judgment of the Court below seems to me 
to be inconsistent. In two places in the 
judgment the learned Judge states that the 
statement which was made to the Police 
Officer at the Thana by Pitai was not 
admissible in evidence against Jalpa Prasad, 
his co accused. On the other hand he states 
in another place that the statement cannot be 
excluded from evidence because in the opinion 
of the learned Judge it was admissible as part 
of what the learned Judge calls the "reg 
gestae", 
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< It is apparent. that this statement made 
by Pitai at ‘the Police Station was not 
admissible, on the gronnd that Pitai was 
not a witness: in the case but was, as has 
been said, в co-accused who was under-trial 
et the same time as Jalpa Prasad. It is 
not pretended that the statement referred 
to was made in the course of any confes- 
sion whish might under the provisions of 
the Evidence Aot be taken into considera- 
tion against his  co-accused Jalpa Prasad. 
As for the learned Judge’s opinion that 
the statement was admissible as part of the 
ves geste, I am unable to agree with him. 
It is unfortunate that an expression so 
ambiguous as res деве was used in dis- 
pussing this part of the case, If the state- 
ment made by Pitai to the Police was 
admissible at all, it could only have been 
admissible under section 6 of the Evidence 
Aot, which lays down that “facts which 
though not in issue are so connected with 


the fact in issue аз to form part of the’ 


same transaction, are relevant whether they 
occurred at the same time and place or 
at different times and places." This pro- 
vision of the Evidence Act enacts the law 
which is usually laid down in Ergland in 
these terms, namely, that acts, declarations and 


incidents which constitute or accompany 
and explain the fact or transaction 
in issue, are &dmissible for or 


agaiust either party as forming part of 
the res geste. It is аі 6016 to understand 
how it can be said that the statement 
made by Pitai atthe Police Station forms part 
of the transaction which was under inves- 
tigation in this oase, namely, the sending 
ofa false report by Jalpa Prased to the 
Thana. It is not suggested that Jalpa 
Prasad and Pitai were acting in collusion 
or were in ary way conspiring together 
for the purpose of bringing a false charge 
against Moinuddin. Had this been the 
gase, it might perhaps have been said that 
the statement made by Pitai, with refer- 
ence to an act which was done in pursu- 
ance of the common intention, was relevant 
as constituting a part of the transaction 
under investigation. That, however, is not 
the case, for, all that the evidence shows 
is, that as soon as Pitai cams to know 
that.a charge was being made against Moinud- 
din he disclaimed all intention of having 
made any statement imputing any part in 
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the riot to  Moinuddin. It is quite clear 
to me, therefore, tbat the statement which 
Pitai made аё the Thana was in по way part 
of the transaction under investigation and 
as such was not admissible under section 6 
of the Evidence Ast. 

There only remains to discuss the other alios 
of evidence in the case, namely, the evidence 
of identity of the handwriting. It appears that 
when the accused was under trial in the 
Magistrate's Court, he oalled upon the 
accused to write out in Court the text of the. 
report which was brought by Pitai to the 
Thana. Whether or not the accused tried to 
disguise his writing when he was called 
upon by the Court is a matter of un- 
certainty, but at any rate it seems olear to 
me that there is not the faintest resemb- 
lanse between the writing so produced and 
tha writing which is to be found in the 
report Exhibit A, and it would be quite im- 
possible for any Court to say on comparison 
of these two writings that the writing 
in Exhibit A is the writing of Jalpa Prasad. 
Three rent receipts were produced in Court 
which apparently were considered to be in 
the writing of the accused. I can find no 
direct proof on the record that they were 
as a matter of fact written by Jalpa Prasad, 
but assuming that they were, it is to be 
observed that here again there is not the 
least resemblance between the two writings. 
There is indeed the statement of a witness 
Ghulam Husain, who declares his opinion 
that the writing on Exhibit A is the writ- 
ing of Jalpa Prasad. His statement on this 
point reads as follows:— 

"I saw his (Jalpa Prasad’s) handwrit- 
ing thousands of times. I also saw him in 
the act of writing. I can identify his band- 
writing, Exhibit A is in the handwriting 
of Jalpa Prasad. More than 20 years ago 
in an arrears for rent suit of Tahsil Handia 
I identified a receipt written by Jalpa 
Prasad.” 

In eross.examination the witness had to 
admit that he and Jalpa Prasad had not 
been living or working together for 20 
years, He further stated that Exhibit A 
was in the ordinary writing of Jalpa Prasad 
written with a stout pen and that the 
writing was of the same character as it 
was 20 years ago. ,This evidence, in my 
opinion, is of no value whatsoever and 
does not assist the prosecution for the 
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purpose of establishing that Jalpa Prasad 
was responsible for the writing of the 


report. I must hold, therefore, in favour of 
the applicant that the evidence fails to 


establish that he is the person who 
wrote the report which forms the 
subject-matter of this complaint. This 


being so, it is unnecessary for me to deal 
with the other question, namely, whether 
or not the prosecution was maintainable 
without an order passed under section 195 
of the Code of Criminal Procedure. 1 allow 
the application, set aside the conviction and 
sentence and direct that the accused be 
released from the bail which has been 
granted to him by this Court, 


Application allowed. 





NAGPUR JUDICIAL COMMISSONER'S 
| COURT. 
CRIMINAL Revision No. 224 or 1918. 
November 30, 1918. 
Present :—Mr. Batten, A. J. C. 
TOLIRAM—Accussp—APPLIOAsT 
tersus 


EMPEROR— RESPONDENT. 

Police Act. (V of 1861), ss. 30, 81, 32, object of— 
Orders issued under s. 30, legality of—Dis- 
obedience of orders—Offence. 

Section 82 of the Police Act plainly contem. 
plates- orders being passed under the three 
рне sections including section 81. [p. 490, col. 
2 
: The object of sections 30, 31 and 32 of the Police 
Act is that the public peace and order should be 
kept, and orders passed under those sections, in- 
cluding orders under section 3], are not for the 
purpose of defining the right of persons or of 
deciding who із in the right or who is in the wrong 
in nie of any dispute in a public place, [p. 490, 
col, 2. 

“The duty of keeping order being cast upon 
the Police they are prima facie the best judges of 
what orders are necessary for that purpose, and 
there is a presumption that any orders issued 
were issued in pursuance of duty. [p. 490, col. 2.] 

It is, therefore, a question of fact whether the 
orders issued in a particular case were so issued 
in the exercise of the duty of keeping order and 
were reasonably considered necessary for keeping 
order. [p. 490, col. 2.] 

Criminal revision against the order of the 
Cantonment Magistrate, Kamptee, dated the 
19th July 1918. 

. Messrs M. L, Joshi and Hraksha, 


À pplicant. 


for the 


: The Hon’ble Mr. G. P. Dick, for the Crown 
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JUDGMENT.—The applicant in this case 
and the applicants in Criminal Revisions 
Nos. 225 to 230 inclusive have each been 
fined by the Cantonment Magistrate, Kamptee, 
Rs. 50 for offences under  seotion 32 
of the Police Act, V of 1861. 

What is found to have occurred is briefly 
this, The applicants are four Marwaris, two 
Brahmins and a Bania. They were among 
the persons condusting the car of Jagannath 
in procession at Kamptee on the night of 
the 10th July last. The procession was 
naturally accompanied by a good deal of 
noise and shouting. The procession was 
going along the street in the neigh- 
bourhood of в mosque, and the Musalmans 
objected to the noise. The Police antioi- 
pating trouble ordered musio and shouting 
to cease. The music was stopped, but the 
applicants and others went on shouting 

Jagannath ki ja", although the Sub-Ins. 
peetor and the Head Constable who accom- 
panied him had forbidden them to do so. 
The learned Magistrate coneludes his judg- 
ment as follows: 

‘I think it is proved beyond reasonable 
doukt that allthe acoused were on the 
spot and I see no reason to doubt the 
correctness of the statements of those wit- 
nesses who say that they disregarded the 
order of the Sub-Inspector and continued to 
make a noise which was likely to provoke, and 
did provoke a riot. It has been suggested 
thatsome ncise was necessary in getting the 
ear round the corner, as all had to heave to- 
gether which is usually accompanied by 
some shouting, but the evidence of the 
Sub.Inspeetor shows that on a subsequent 
осовѕіоп when the same car has been taken 
round the same corner nnder the olose 
supervision of the Police it was found 
possible to do it with very little noise, 
so that no objection was raised by Musal- 
mans or others. 

“The defence has laid the greatest stress on 
the doubt whetherit was a time for Mnsalman 
publie prayer, but I have already shown that 
1 do not consider this is an essential point. 
Rightly or wrongly the Musalmans were 
objecting and were on the point of raising 
&riot and the Sub-Inspector was quite right 
in the emergency in ordering the cessation 
of the noise which gave rise to their com. 
plaint. Seotion 31 of the Act is not confined 
to timeg of public prayer but lays upon the 
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Police a general duty to keep order at 
all times of processions and crowding. 
Disobedience to orders given at such & 
time is & serious matter, whatever may 
be the result, and in this case the dis- 
obedience of the accused actually led to a riot. 
I, therefore, convict all the accused of the 
offence charged agaitist them". 

In is urged by the learned Advocate for 
the applicants that on the facts found they 
have committed no offence. 

It is to be noted that no notice was 
issued under section 30 of the Police Aot 
that the "persons directing or promoting 
the oar procession should apply for a license, 
so that no order was ог could be 
passed under section 80А and no order 
under section 30A was disobeyed. The 
convictions under section 32 are for dis- 
obedience of orders passed under section 31. 

Section 81 so far as it applies to the 
present case runs as follows: :— 

“Tt shall be the duty of the Police to 
keep order on the public roads and in 
the public streets, thoroughfares and аё all 
other places of public resort.” 

The remainder of the section, viz, "and 
to prevent obstructions on the occasions of 
assemblies and processions on the public roads 
and in the public streats, or in the neigbour- 
hood of places of worship during the 
time of public worship, and in any case 


when any road, street, thoroughfare... may: 


be thronged, or may be liable to be obstruct- 
ed,” does not apply to the circumstances 
since it is nob found that it was the time 
of public worship at the mosque, and the 
applicants were not charged with obstrustion. 

The: relevant portion of section 32 runs 
as follows: — Every person opposing or not 
obeying the orders issued under the last 
three preceding sections...shall bə liable, on 
conviction before a Magistrate, 
not exceeding two hundred rupees,” 

In:is ‘argued for. the applicants that 
while sections 80 and 30A definitely pro- 
vide for the issue of orders, there is nothing 
in section 31 referring to the issue of 
orders, &nd that section 32 does not refer 
effectively to section 31, and has no mean- 
ing with reference to section 31 which 
does not provide for the issue of orders. 
It is also contended that the applicants 
were acting legally and were within their 
rights .iu shouting “Jagannath ki jai,” 
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and that it was the Musalmans who acted 
illegally in trying to prevent the appli- 
sants doing so. It is suggested that the 
only proper orders which could have been 
passed by the Polise were orders to the 
Musalmans to resist from interfering with 
the perfectly legal conduct of the appli- 
sants. 

No reported case has bean cited on behalf 
of the applicants or by the learned Stand- 
ing Connsel who appears for the Orown, 
and I have not been able to find any 
ruling tə the point. 

As to- the first argument for the appli- 
cants, section 32 plainly contemplates orders 
being passed under section 31, since 16 
refers to orders issued under the last 
three preceding sections including sestion 
31, Moreover under section 31 it is the 
duty of the Police to keep order, and order 
can only be kept by issuing orders, whe- 
ther those orders be written or verbal, 
or by signs as in the caso of the direction 
of traffic. Section 31 does not specially 
refer to the issuing of orders, since it 
would be impossible within the ‘confines of 
а section to enumerate all’ the possible 
orders that may be necessary for the pure 
pose of keeping order in the public streets. 

. The other arguments on behalf of the 
applicants appear to ma ёо ba based on а mis- 
apprehension of theobjests of sections 39 to 
84 of the Police Act. Their object is that the 
public peace and order shoald be kept, and 
orders passed under them, inoluding orders 
under section 31, are not for the purpose of 
defining the rights of parsons ог of deciding 
who is in the right or who is in the 
wrong in the case of any dispute in a public 
place. The Police may issue, and in the 
exereise of their duty are bound to issue, 
any orders saleulated to keep order and 
reasonab:y considered necessary, in the 
special circumstances of the occasion, for that 
purpose. It is а question of fact in every 
ease whether the orders that wore passed were 
issued inthe exersise of the duty of keeping 
order and were reasonably considered nscassary 
for keeping order. Moreover, the duty of 
keeping order being cast upon the Police, 
they are prima facie the best judges of 
what orders are necessary for that purpose, 
and there is a presumption that any orders 
issued were issued in pursuance of duty. 


The learned Magistrate has held that in 
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this case the orders passed by the 
Police were necessary for the purpose of 
keeping order; indeed the learned Advocate 
for the appellants does not suggest that 
the Police acted without proper discretion. 
His argument is that no orders were 
issued which it was anoffence under cection 
30 to disobey. He puts as an extreme 
case the question whether the Police could 
order а man not to ride on an elephant 
ina street, and asks if it would be an 
offence to disobey sush an order. I вап 
conceive of cireumstanees in which it might 
be necessary for the preservation of order 
that a citizen should be forbidden to ride 
an elephant down the public street. Every 
thing depends on the circumstances in which 
the orders are issued. 


For the above reasons I hold that the. 
Police may issue orders under section 31° 


for the preservation of order, and that 
disobedience of such orders is an offence 
under section 31. 
were legally passed, and the applicants have 
rightly been convicted for disobeying them. 
The revision applications are dismissed. 
Agplications dismissed, 





BOMBAY HIGH COURT, 
Crisinat APPLICATION No. 283 or 1918. 
ЮЕСЕМВЕВ 6, 1918. 
Fresent:—Mr, Justice Heaton and 
Mr. Justice Pratt. 
In re VASUDEO PUNDLIK SAMANT— 
CUOMPLAINANG, 

Bombay Village Police Act (VIII of 1867), s. 14— 
- Letters Patent (Bom.), cl. 28—Offence committed at 
sea—Jurisdiction of village Patil —Revision— High 

Court, power ој, іо quash proceedings before Patil, 

A complaint was presented to a village Patil 
against the Oaptain of a steamer. The allegation 
was that the Captain had abused the complainant 
on board the steamer at some distance from the 
shore: 

Held, that the Patil had no jurisdiction in the 
matter under section 14 of the Bombay Village 
Police Act. 

The High Oourt of Bombay has no power under 
the Criminal Procedure Code to quash proceedings 
before a.village Patil, but it has power to do this 
under the genera] powers of superintendence confer- 
red upon it by the Letters Patent, - 
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Application made by the District Magis- 
trate, Ratnagiri. 

Mr. К. S. Parulekar, for the Complainant. 

JUDGMENT, 

Heaton, J.—It appears that & complaint 
has been presented to the village Patil of 
Malwan against the Captain of a steamer. 
The allegation is that the Captain abnsed 
the complainant. It appears that this oasur- 
red onthe steamer which was at some 
distance from the shore. Consequently it 
appears to us very doubtful whether the 
Patil has jurisdiction in the matter, For 
he only has jurisdiction under section 14 of 
Bombay Act VIIL of 1867 in the matter 
of a person charged with committing, within 
the limits of the village, petty assault or 
abuse. A mile and a half or two miles ont 
at sea would hardly seem to be within the 
limits of the village. 

We think, therefore, that these proceed- 
ings should be quashed, and though we 
may not have power under the Criminal 
Procedure Code .to quash them having 
regard to the decision in Dayal Kanji, In re (1), 
yet we think we have power to do this 
under the general powers of superintend- 
ence which are conferred on us by the 
Letters Patent of this Court. We, therefore, 
quash the proceedings before the Patil. The 
District Magistrate suggested that the case 
should be transferred to some Magistrate whose 
powers have been conferred under the provi- 
sions of the Criminal Proecdure Code. How. 
ever, аз I have already stated, we have 
decided to quash the proceedings so that 
the transfer is unnecessary. If the complain- 
ant isso minded, he can of course present 
a complaint to a regular Magistrate, 

Pratt, J.—I concour. I would only add 
that in my opinion liaving regard to section 1 
of the Criminal Procedure Code, whioh 
makes that Code inapplicable to village 
Police Officers, we have no power of transfer 
under section 526. Nor do í think that the 
sesa is one in which we should exercise this 
power under clause “9 of the Letters Patent, 
The complainant, if so advised, would be at 
liberty to file an appropriate complaint 
before a Magistrate having jurisdiction, that 
is to say, if the facts he alleges constitute 
something more than abuse and do amount 
to an offence under the Penal Code, 


Proceedings quashed, 
(1) 10 Bom. 1, R. 630; 8 Cr. L. J. 141,. 
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PUNJAB CHIEF COURT. 
Criminat Revision No. 895 or 1918, 
August 7, 1918, 

Present: —Mr. Justice LeRossignol. 
EMPEROR-—PROosEGUTOR 
versus 


` ОНЕТ SINGH alias N AIN AN—A есовер, 

Penal Code (Act XLV of 1860), s. 176—Intentional 
omission to give information—Punjab Jail Manual, 
т. 464 (2)—Sentence under з, 176, commencement of — 
Accused undergoing imprisonment in default of furnish- 
ing security. ‘ : 

A sentence passed under section 176 of the 
Penal Code should commence at once according to 
the rule contained in rule 464 (2) of the Punjab 
Jail Manual and should not be postponed till the 
expiry of the term of imprisonment which the accused 
is undergoing in default of furnishing seourity, 


Case reported by the District Magistrate, 
Gurdaspur, К 


FACTS.—The acqnsed has three times been 
sentenced on conviction of theft and burglary. 
Tn the last conviction under section 457, 
Indian Penal Code, he was sentenced to 
five years’ imprisonment and was ordered 
under section 565, Criminal Procedure 
Qode, to notify his residence on release 
from jail for a period of twoyears. He 
returned from jail in September 1917, 
and after duly notifying his residence 
settled in his village Ladha Manda, Thana 
Sri Gobindpur, in this district, Subse- 
quently on the night of 23rd September 
1917 he did not even inform the Lambar- 
dars and Chaukidars of his intended destina- 
tion under rule 3 of the rules published 
in Punjab Government Notification No. 574, 
dated 3rd April 1910 [made under sub- 
section (3) of section 565, Criminal Prose- 
dure Code]. He says he was 11), but he 
admitted that he could walk about. The 
faot is olear from the evidence vf the 
Chankidar. Subsequently in Amritsar 
he was arrested as a vagabond under 
section 109, Criminal Procedure Code, 
and was ordered in April- last to 
furnish security. He has not furnished 
security, and is now undergoing one 
year's rigorous imprisonment. By the facts 
the accused has been found guilty under 
Part I of section 176, Indian Penal Code, 
as read with olause (4) of sestion 565, 
Criminal Procedure Code. The Magistrate 
has, therefore, sentenced him to undergo 
one month's simple imprisonment, This 
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sentence shall commence on expiry of the 
sentence for which he is in jail now. 


GROUNDS.—The Magistrate has sen- 
tenced the accused to undergo one month's 
simple imprisonment . under section 176, 
Indian Penal Code, sentence to be under- 
gone on completion of a sentence he was 
already undergoing in default of giving 
security for good bshaviour under section 
109, Criminal Procedure Code. This 
sentence under section 176, Indian Penal 
Code, should commence at once accord- 
ing to the rule contained in rule 464 
(2) on page 144 of the Edition of 1916 
of the Punjab Jail Manual. F, there- 
fore, submit the record tothe Chief Court 
for revision. 

ORDER.—I set aside so much of the 
order of the Magistrate as directs that the 
sentence passed under sestion 176, Indian 
Penal Code, should commence on the expiry 
of the term of imprisonment which the 
accused is undergoing in default of furnishing 
security and order that the sentence under 
section 176, Indian Penal Code, should com- 
mense at опве as laid down in rile 464 (2) 
of the Punjab Jail Mannal. 


Sentence modified. 


BOMBAY HIGH COURT. 
Criminal APPLICATION FOR Revision No. 848 
or 1918, i 
December 19, 1918. 
Present; —Mr. Justico Heaton and 
Mr. Justice Pratt. Я 
DEVAPPA RAMAPPA NAIK— 
AccusgD—-APPLICANT 
versus 
EMPEROR —RESPONDENT, 
Workman's Breach of Contract Act (XIII of 1869), 
з. 2—Criminal Procedure Code (Act Y of 1898), ss. 435, 


: Vel. LÌ 
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489 —Contrdct to cart logs of wood from one place to 
another, nature of—Order under first part of section 2 
of Workman’s Breach of Contract Aci—Revision, 
whether competent—High Court, power of interference 
of. 

A contract to cart logs of wood from a forest 
to a forest depét is not a contract of an artificer, 
workman or labourer within the meaning of the 
Workman’s Breach of Contract Act. [р. 494, col 1.] 


The High Court has power to revise an order 
made by a Magistrate under the first part of 
section 2 of the Workman’s Breach of Contract 
Act, directing either return of the advance or 
specific performance of the contract. The power 
of revision of the High Court under sections 435 
and 489 of the Criminal Procedure Code extends 
to all proceedings before any inferior Court situate 
within the local limits of its jurisdiction. The test 
is not the nature of the proceeding held by the 
Court, butthe nature of the Court in which that 
proceeding is held. (p. 498, col. 2.] 


Application against an order passed by 
ihe Distriet Magistrate, Kanara, confirming 
that of the Second Class Magistrate, Ankola. 


Mr. V. R. Strur, for the Accused. 

Мг; Nilkanth Atmaram, for the Com- 
plainant. 
: JUDGMENT. Е 


Pratt, J.—This is an application for a 
revision of an order made by the Second 
-Class Magistrate under section 2 of the 
Workman’s Breach of Contract Act (XIII 
-of 1859) directing the. refund of money 
advanced. The order of the Second Class 
Magistrate was made on the 9th April 
1918 and it was confirmed on appeal by 
the District Magistrate on lst August 1918. 

A preliminary objection is taken that 
revision by this Court ir incompetent and 
that the application for revision is time- 
barred. 

Now section 2 of the Workman’s Breach 
of Contract Act is explained. in the case 
of Emperor v. Balu Saluji (1) as divisible 
‘into two parts. The first part із an inquiry 
into the fact whether a breach of contract 
has occurred .and in the event of the 
breach of contract being proved, that 
inquiry concludes with an order directing 
-gither return of the advance or specific 
performance of the contract. The second 
- part is an independent proceeding ensuing 
on disobedience of the order made on the 
first part. It is this second proceeding 
that is penal. For there is no offence 


+ (I) 1 Ind. Cas. 887; 83 B. 25; 10 Bom. L. R. 1126; 
8 Cr, L. J. 409,- 
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unless and until the order made under 
the first part has been disobeyed. It is 
on this construction of the section that 
the preliminary objection is raised that 
whereas the order made in this case by 
the Magistrate is an order under part I, 
the proceeding is not of & criminal, but 
of а civil, nature and, therefore, not subject 
to revision by this Court. In my opinion 
there is no substance in this objection, 
The power of revision of this Court 
under sections 435 and 439 of the Crimi- 
nal Procedure Code refers to any proceed- 


ing before apy inferior Court situate in 
the local limits of our jurisdiction. The 
test is not the nature of the proceeding 


held by the Court, but the nature of the 
Court in which that proceeding is held. 
Proceedings of a civil nature may be 
held in a Criminal Court, as for instance, 
applications for maintenance under section 
488 of the Criminal Procedure Code, and 
these are subject to revision under section 
435. The Legislature evidently considered 
that proceedings of reference to easements 
and possession of moveable property, 
though of a civil nature, may be subject 
to revision by the High Court, for they 
have been made the subject of the special 
exemption enacted in sub-section 3 of 
section 489, Further the case of Chinto 
Vinayak Kulkarni, In re (2) is a onse 
in which this Court revised an order made 
under part І of section 2 ofthe Workman’s 
Breach of Contract Act. 

As to limitation it is true that the 
District Magistrate was 
incompetent, An appeal lies to the District 
Magistrate under section 407 of the 
Criminal Procedure Code only in the case 
of a conviction. But as the proceeding 
under section 2 of the Workman’s Breach 
of Contract Act had not reached the stage 
of part Ш of that section, there had been 
no offence and, therefore, no conviction. The 
period of limitation wil], therefore, run from 
the date of the order made by the Sesond 
Class Magistrate, 2. в, 9th April 1918. 
But the rule of sixty days for revisional 
applications is not inflexible and, in the 
circumstances, I think it fair that allowance 
should be made for the time occupied in 
the proceeding before the District Magis. 


(2) 2 Bom. L. R, 801. 
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trate. I would, therefore, disallow the not the work of an artificer, or of a workman, 
objections as to limitation and entertain the or of a labourer. $ 
applioation on the merits. 

To come to the merits, the contract was Order reversed, 
a contract of eartage under which the appli. 


cant engaged to remove 100 logs of wood —— 

from a forest to a forest depdt, a distance 

of 22 miles, at a fixed rate of Re. 1.14.0 

for every Khanday of 13 subit feet of wood 

. carted. Now the cases show that a contract 

of this sort is nota contract of an artificer, 

a workman ог а labourer: see Queen-Hmpress ALLAHABAD HIGH COURT. - 
v. Hanma (3) and Oaluram v. Ohengappa (4). Ceiminat Revision No. 812 or 1915. 

January 15, 1919. 


Those cases refer to contracts of cartage ө : 

-and proceed on the ground that the contrasts В а ое Sir George Knoz, Кт, 
did not show that the person contrasting to OTAM gi миа: 
: have the work done bound himself to render ded 

: So quee EMPEROR —Оррозіте Party, 

personal labour. It is sought to distingu’sh ү. p ipunicipalities Act 111 of 1916), s. 814— Pro. 
this sontract, on the ground that it does secution for offence under Act started by Inspector of 
include a covenant thatthe applicant shall Water Works, legality of. 

do the work on his own personal respon- Under section 814 of the U. P. Municipalities 


AR : : ” Act a prosecution in respect of an offence punish. 
sibility and with his personal labour.” But able under the Act can be.started only on the 


it is admitted even by the complainant complaint of or upon information received from 
that this part of the contract was not to the Municipal Board or some person authorised 


be acted upon. There was no probability by the Pan eager px dca order ue thia 
"Nl ; А ehalf, An Inspector of Water Works has no 
or even possibility of the applicant doing authority to start a prosecution in respect of an 


< personal labour and it was not expected offence punishable under the Act. [p. 498, col. 2; p. 
that he should doso. This clause, therefore, 494, col, 1] 
does not operate to confer upon the applicant Criminal revision from an order of the 
the status of artificer, workman or labourer, Magistrate, first class, Mirzapur. 

` There is a further covenant in the contract Messrs, G. P. Boys and Purushotiam Das 
that in ease of breach it shall be enforced Tandon, for the Applicant. 
acoording to the provisions of the Workman’s Mr. B. Malcomson (Assistant Government: 
Breach of Contract Aot, But an agreement Advocate), for the Crown, 
of parties cannot confer jurisdiction, for JUDGMENT.—Parshottam Das has been 
"when the Judge has no inherent jurisdic. convicted by а Magistrate of the first 
tion over the subject-matter of a suit the class at Mirzapur of an offence which is 
parties cannot by their mutual consent convert set out in the judgment as violating the 
it into а proper judicial proaess": Ledgard v. provisions of rule 53 (с) of tho: Water 
Bull (5). Supply Rules in throwing vegetables in the 

1 would, therefore, allow the application water whereby the water was likely to be 


and reverse the order made by the Second fouled. He has applied to this Court in 
к ; revision against his conviction, and one of 


Class Magistrate. 2 ia wae m E 
Heaton, J.—1 agree. Apartaltogether from еа that. А ib Soul p stia PP d 
authority, I have no doubt wbatever that ` have made a regular complaint was the 
the piden s lm nd th ence of Secretary of the Municipal Board and the 
the arene Же ka a * iz Inspector of Water Works had no authority 
gear банак The work which fea to start a prosecution. The Water Works 
or : Е , Ас of 1891 has been repealed by the 
took to do was the work of a contractor and Local Act IL of 1916. Section 314 
. Act that 1 th i 
авн) Bas Taran On Oeit ое ЛИ 
a due Sd aA О, ‚ cognizance of any of the offences punishable 


5) 18 I. A. 184at p. 145; 9 A, 191; 4 Sar. P. C. J. 0 
KA 6 Ind, Deo, (x. в.) 561. Dod under that Act except on the complaint 
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of or upon information received from the 
Board or some person authorized by the 
Board by general or special order in this“ 
behalf. Jt has not bsen shown to me 
that the prosecution in this case has been 
instituted by .the Board or any person 
authorized by them in this behalf. The Board 
in this question is the Municipal Board. 
This objection is fatal and the conviction and 
sentence must be and are hereby set aside. 
The fine or any portion of it, if paid, must be 
refunded. 

But I wish to point out that possibly 
this need not have been the resultif the 
learned Assistant Government Advocate 
who has appeared on behalf of the Municipal 
Board had received proper instructions. 
The point taken hy the learned Counsel 
in this connection has been clearly set 
out in the portion for criminal revision. 
A copy of that petition was sent down 
to the District Magistrate of Mirzapur and 
he was asked for instructions in the case. 
I have seen the instructions that were 
furnished to the Assistant Government 
Advocate. They run as follows:—' Seen, 
no instruetions necessary." Then there 
are the initials of some person; who that 

- person may be l cannot say. Now 
“if ever there was a case in which 
special instructions were called for, this 
was: one. The record of the learned 
Magistrate who ‘tried the case teems vith 
diffeulties. The case is not an ordinary 
ease. From the record it appears that 
ihe complaint against Parshottam. Das 
was that һе with several members of his 
family, ladies and children, visited the 
storage reservoir at Tanda, that the 
Ohaukidar of that place asked the accused 
not to enter the gravity main or the valve- 
tower. He is said to have been answered 
sharply. As I have virtually set aside 
the proceedings as being unauthorized, I 


do not wish it to be understood that I 
endorse all that has been said by the 
witnesses in the case. The case has not 


been properly tried and no judicial pro- 
nouncement can be made upon the evidence 
as it stands, but the learned Magistrate 
who tried the case had before him allega- 
tions which were of а very serious nature. 
I repeat them here simply to show what 
the allegations in the oase were. If 
Parshottam Das or any other person did, 
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on the 28th August, enter this reservoir 
or part of ihe reservoir and did repelthe 
Chaukidar as alleged, he was guilty of a 
very reprehensible act and an aet that 
might have endangered the health of 
Mirzapur, If he has not been convicted 
the fault appears to me to be toa great 
extent with the District Magistrate of 
Mirzapur. He should undoubtedly have 
sent instructions to enable the Assistant 
Government Advocate to properly plead 
the case. We really do not know what 
place was invaded, how far tke invasion 
of the place was an offence under the 
Water Supply Rules and we do not 
know whether апу person authorized 
by the Board did institute this oase. 
There is on the record & letter marked 
Exhibit I of the 10th of October 1918. 
Jt purports to be a report made by one 
H. Chatterji to the Chairman of the 
Municipal Board of Mirzapur. It was a 
very proper report to have been made. 
It is endorsed apparently by the District 


Magistrate of  Mirzapur. The District 
Magistrate may or may not be authorized 
to institute prosecutions. If he was, he 


should have supplied the Assistant Govern- 
ment Advocate with this information and 
with the notification by which this fact 
gould have been verified. Тһе endorsement 
ig apparently to the Sub-Divisional Officer 
and runs thus, "ease instituted for act 
prejudicial to public health by fouling the 
town supply reservoir, instituted against 
Parshottam Das and sent to you for trial.” 
If nothing more transpired then there 
appears to be no institution by the Board 
under section 314 of the Local Aot II of 1916 
complaining of any offence under the Aot. 
The Sub-Divisional Officer apparently enter- 
tained this view of the case, for on his 
record the offence complained of is set 
out as section 277 of the Indian Penal 
Code and section 47 (b), Water Works 
Aet, An explanation of this matter should 
undoubtedly have been furnished to the 
Assistant Government Advocate. I will not 
allude to the other irregularities which 
have taken place and I make this special 
mention in the hope that District Magis- . 
trates will take care to supply the 
Assistant Government’ Advocate with full 
and proper instructions when they are 
asked for them. If they do not and this 
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is not the first time that this has occurred 
and the Assistant: Government Advocate 


is, therefore, unable to supply necessary 
information, it is they who are responsible 


for miscarriages of justice, if any, do 
osour. 
І did at one time think of sending 


this case back for retrial but I felt that to 
make any such order would entail hardship 
проп the accused to which he ought not to be 
put, 


Order set aside. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATIONS FOR FEVISION 
Nos. 306 anp 307 or 1918. 
December 17, 1918, 
Present:— Mr. Justice Heaton and 
Mr. Justice Pratt. 

Jn reHAWAJI SAKHARAM MHALASKAR 
—ÜOMPLAINANT——ÀPPLIOANT. 

Criminal Procedure Code (Act V of 1898), s. 528— 
Transfer of case—Notice to opposite party, whether 
mecessary — Procedure. 

An order under section 528 of the Criminal 
Procedure Code transferring a case from the Court 
of one Magistrate to that of another is not illegal 
merely because it is made without notice to the 
other party. The question of notice is one of 
propriety rather than of legality, and should be 
decided on the facts of each particular case. 


Where a case, which had been pending before 
a Magistrate for two months and eleven hearings 
and in which charges had been framed, was 
transferred on the motion of the accused without 
notice to the complainant: 

Held, that the order of transfer was improper 
and should be set aside. 


Criminal applications for revision from 
orders passed by the Sub. Divisional Magis- 
trate, first Court, Poona. ` 

Mr. V. D. Limaye, for the Applicant. 

Mr, S. S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT. І 

Pratt, J.—This is an application for 
revision of an order of the Sub-Divisional 
Magistrate of Poona withdrawing under seo- 
tion 528 two cases pending before the Second 
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Class Magistrate of Vadgaon to his own 
Court and then referring them to trial 
to the Court of the First Class Magistrate 
of Khed. . 

The main ground on which Mr. Limaye 
rests his applicatlon is that these orders 
of transfer were made without notice to 
the other party. No doubt the trend of 
the decisions in this Court appears to have 
been that au order under section 528 made 
without notice is illegal: Imperatriz v. 
Sadashiv Narayan (1), In те Nageshwar 
Sitaram (2) and Vedu Bapu v. Bhagwandas 
(3). But these cases were doubted in In re 
Viri (4) and I understand that the recent 
practice of this Court has been to treat 
want of notice as not amounting to 
illegality. I oonfess that is my view. For 
the section does not require issue of notioe 
and that too is the view of the Allahabad 
High Court, see Duthi Kewat, In the 
matter of the petition of (5). The question 
of notice seems to me tobs one of propriety 
rather than of legality The question of 
propriety is one to be decided on the 
facts of each particular case, and I think 
here ihe cases having been pending before 
the Magistrate for two months and for 
eleven hearings and charges having been; 
framed, it was improper for the Magistrate 
to have acted on the application of one 
party without giving the other party an 
opportunity of being heard. 

I would, therefore, reverse the orders of 
transfer and direct the Magistrate to rehear 
the matter after issue of notice to both the 
parties, 

Heaton, J.—I concur, 


Orders reversed, | 


(1) 22 В, 549; 11 Ind. Dec. (x. s.) 947. 

12) 1 Bom. L. Б. 347, 

(3) 5 Bom. L. R. 28. 

(4) 6 Bom. L. В. 856; 1 Ог. L. Ј 934. 

(6) 28 A. 42153 AL. J. 224; A.W. М. (1906) 76; 
3 Ог. L. J. 827. 7 
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PATNA HIGH COURT. 

Отт Revision No. 122 or 1918. 
February 13, 1919. 
Present:—Mr. Justice Atkinson: 
and Mr. Justice Das. 

RAM LAGAN SAHU —PkrTITIONER 
versus 
RAM BIRICH KOERI—Opposire PARTY, 

Civil Procedure Code (Act V of 1908), ss. 151, 152— 
Amendment of decree—Jurisdiction of Court—Decree 
founded on compromise—Remedy. 

An amendment of a decree under section 152 
of the Civil Procedure Code can only be justified 
where there is a clerical error or arithmetical 


Drs apparent on the face ofit. [p. 497, cols. 
2. 

In some cases of a very transparent character 
for the purpose of rectifying an abuse and to 
effect the ends of justice a decree may possibly 
be amended under the provisions of section 151 
of the Civil Procedure Code by a Court in the 
exercise of its inherent power. Jn addition, all 
Courts of Justice have an inherent power to amend 
their decrees so that they may conform with the 
judgments of the Court itself; and in such cases, 
and in such cases only, can the inherent power 
of the Court be relied upon to amend a decree 
which is not in conformity with the judgment of 
the Court. This principle, however, does not apply 
oe ayers founded upona compromise. [p. 497, 
col. 2. 

If a decree with the compromise embodied there- 
in is inaccurate or does 
terms of the compromise arrived at between the 
parties, then the only remedy is by an independent 
suit to set aside the decree either on the ground 
of mistake or fraud or some other ground ejusdem 
generis therewith, [p. 497, col. 2.3 

Appeal from a decision of the Munsif, 
Gopalganj (Saran), dated the 26th April 
1917. . ў 

‘Messrs. Hari Bhushan Mukerji and Har- 
nandan Sahay, for the Petitioner, . 

Mr. Rajendra Prasad, for the Opposite Party. 

JUDGMENT.—This application in civil 
revision is presented to us, in our revi- 
sional jurisdiction, to review an order of the 
learned Munsif of Gopalganj, dated the 26th 
April 1917. It appears to us that the 
learned Munsif had no jurisdistion to make 
the amendment which he did in the original 
deoree by the aforesaid order. The original 
decree was founded on & compromise ; and 

"the decree was in the terms of the com- 
promise which was embodied therein; and 
it is perfectly clear and there is no room 
for ambiguity or doubt as to its purport 
and' effect, On the face of the decree itself 
it is quite impossible to detect any clerical 
error or arithmetical mistake whioh would 
justify any amendment under section 152 


2 


ivy) 
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of the Code of Civil Prosedure. This is the 
only section under which we think the 
learned Munsif could possibly have exercised 
the jurisdiction which he claimed to amend 
the decree in question on the petition present- 
ed by the judgment-debtor. 

In some cases of a very transparent 
character, for the purpose of rectifying an 
abuse and to effect the ends of justice, a 
decree may possibly be amended under the 
provisions of section 151 of the Civil Prosedure 
Code by a Court in the exercise of itsin- 
herent power. In addition, all Courts of Justice 
have an inherent power to amend decrees, 
so that their deorees may conform with the 
judgment of the Court itself ; in such cases, 
and in such cases only, oan the inherent 
power of the Court be relied upon to 
amend a decree which is not in conformity 
with the judgment of the Court. 

This principle, however, does not apply to 
the present case, inasmuch as the decree is 
founded upon a compromise. 

If a deeree with the compromise embodied 
therein is inaccurate, or does not embody the 
trua terms of the compromise arrived at 
between the parties, then the only remedy is 
by an independent suit to set aside the decree 
either on the ground of mistake or fraud or 
some other ground ejusdem generis there- 
with. The principle governing such oases 
will be found laid down in the case of Wilding . 
у. Sanderson (1). 


No doubt, as long as the deoree remains 
in the form of a memorandum on the 
minutes of the Court, it is open to the 
Court in the exercise of its jurisdiction to 
make any amendment it thinks fit in the 
minutes, but once the decree has been 
passed and signed then the remedy is, except 
in cases to which section 152 of the Civil 
Procedure Code applies, to institute a suit 
to set aside that decree on one of the grounds 
aforesaid. 

We must set aside the order of the learned 
Munsif dated the 26th April 1917 and, by 
consent of the parties, we vary and modify 
the original decree dated the 22nd October 
1914, and declare that in lieu thereof it 
shall be decreed that the defendants do pay 
to the plaintiffs as and for damages the sum 
of Rs. 150 and that in addition the defend- 


(1) (1897) 2 Oh. 584; 66 L, J. Ch. 684; 77 L. T, 57; 
46 W. R. 675. 
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ants shall pay to the plaintiffs as and for 
costs of the original suit the sum of Rs, 62 
and по more. 

Let the record be returned to the lower 
Court and let the lower Court in pursuance 
of our order by consent draw up a fresh 
decree in the terms of the declaration herein 
before made by us by the consent of the 
parties. 

The defendants will pay to the petitioner 
in the present application the sum of one 
gold mohur as the hearing fee of this ap- 
plication. 

Record returned. 


PRIVY COUNCIL. 
APPEAL FROM TAB Mapras Hies JOURT. 
December 16, 1918. 

Present: —Lord Buckmaster, Lord Dunedin, 
Sir John Edge and Sir Lawrence 
Jenkins, 

RANGASAMI GOUNDEN— APPELLANT 
versus 


NACHIAPPA GOUNDEN— RESPONDENT, 

Hindu Law—Widow, estate taken by—8urrender 
and alienation distinction between—Surrender, whether 
must be absolute—Consent of reversioner to alienation, 
effect of—Reversioner taking mortgage from  alienee 
—Hstoppel, 

- <A distinction must be drawn between a Hindu 
widow's power of surrender or renunciation, 
and her power of alienation for necessity. 
A Hindu widow can renounce in favour of the 
nearest reversioner, if there be only one, or of 
all the reversioners nearest in degree. In this 
case she accelerates the estate of the heir by 
conveying absolutely and destroying her life-estate. 
But such surrender must be not only absolute 
but complete, the reason being that itis based on 
the offacement of the widow. Such surrender can 
only be in favour of the nearest reversioner or 
reversioners. [p. 502, col. 2.] 

An alienation may be in favour of any one, but 
to prevail beyond the widow’s lifetime it must 
be for necessity. [p 503, col. 1.] 

The consent of the reversioners to an alienation 
by the widow does not operate proprio vigore to 
validate it, but it affurds presumptive proof of 
necessity. Such presumption can, however, be 
rebutted. [p. 598, col. 2.] 

Therefore, a deed of gift by a widow cannot 
be validated by the mere consent of the reversioners. 
[р. 503, col. 2] 

A presumptive reversioner is not bound to 
challenge an alienation by a widowat its inception: 
he is entitled to wait till the reversion falls in. 
Lp. 506, col. 1.] 

By taking from the alienee а mortgage of 
property which includes part of the property 
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alienated, such a reversioner does not preclude 
himself from disputing the validity of the alienation 
on the widow’s death. [p. 606, col. 1.] 

Bajrangi Singh v. Manokarnika Bakksh Singh, 86 I. A. 
1(P. С.); 9 Bom. L. В. 1348; 12 C, W. N. 74; 17 M. L. 
J. 605; 60. L. J. 766; 30 A. 1; 6 A. L. J. 53M. L. T. 
1; 11 О. C. 78, discussed, 


Appealfrom a deoree of the Madras High 
Court, dated November 29, 1914, reported as 
26 Ind. Cas. 757, modifying a decree of the 
вате High Court, reported as 20 Ind. Cas. 
304, affirming that of the District Judge of 
Salem. 

FACTS are sufficiently stated in their 
Lordships’ judgment, The present appeal 
related only to a small part of the pro- 
perty included in the original suit, viz, а 
share in Kongapuram Mitta, which share 
Marakammal, the widow, had transferred by 
a deed described as a deed of gift to Rama- 
sami Gounden, then the nearest rever- 
sioner, who predeceased her. This Rama- 
sami’s heirs sold to the present appellant 
Rangasami two small properties included 
in the deed of gift, and also mortgaged to 
him (with other property) the share of Kon- 
gapuram Mitta. 

In the High Court Sadasiva Aiyar, J., 
held that tbe deed of gift was in itself good, 
on the ground that a partial alienation by a 
widow to. the nearest reversioner is valid 
in law when he isa male, and gives him 
full ownership rights inthe alienated pro- 
perty. He based this proposition on the 
Board's judgment in Barangi Singh v. 
Manokarnika Bakhsh Singh (1). The Judges 
who heard the Letters Patent Appeal did not 
agree with this proposition, bat they held 
that plaintiff was estopped from denying 
the validity of the deed so faras the pro- 
perty mortgaged to him was concerned. 
They, therefore, mcdified the original decree 
by dismissing the suit so far as.it related 
to that property. 

Hence this appeal. 

Mr. Dunne, К. О. (with him Mr. Dube), 
for the Appellant.—The deed was a gift, not 
an alienation for consideration. A relinquish- 
ment by the widow to the next reversioner is 
not good against the other reversioners, unless 
it is an absolute transfer of the whole estate: 


Behari Lal v. Madho Lal Ahir Gayawal (2), , 
‚ (1) 35 L A. 1 (P. 0.); 9 Bom. L. R. 1348; 12 0. W; 
N74; 17 M. D. J. 805; 6 C. L. J. 706; 30 A. 1; 6 A. L. 
J. 1 8 M. L. T. 1; 11 О. C. 78. 

(2) 19 I. A. 30; 19 O. 236 (P. 0.); 6 Sar. P. О, J. 88, 
9 Ind, Dec. (x. s.) 603. 
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Marudamuthu Nadun v Srinivasa Pillai (3) and 
Debt Prosad Ohowdhry v. Golap Bhagat (4). 
This proposition is not affested by the des 
cision in Bajrangi Singh v. Manokarnika 
Bakhsh Singh (1). 

The only case in which an alienation of 
part of the estate is made good by воп- 
sent of the reversioners is where it is an 
alienation for consideration. In that case, 
the consent raises the presumption that the 
alienation was for necessity. No such pre- 
sumption can arise in the case of a gift: 
Bakhtawar v. Bhagwana (5), Abdulla v. Ram 
Lal (6) and Pilu v. Babaji Naru (7). 

Assuming that the reversioners’ consent 
mattered, there is here no such evidence of 
it as the law requires: Jiwan Singh v. Misri 
Гаї (8) and Hari Kishen Bhagat v. Kashi 
Parshad Singh (9). 


The fact that appellant had taken a mort” 
gage of part of the alienated property does 
not preclude him from impngning the 
alienation when the ‘succession opened to 
him: till then his right was only inchoate. 

Mc. De Gruyther, К. О, (with him Mr. 
Kenworthy Brown), for che Respondent.— Tbe 

. deed was not resiiy a deed of gift: it was 
in consideration of. olaims for expenses 
therein referred to. 

. [Mr. Dunne,—That point was 
in appeal). 

It was not clearly abandoned: indeed, 
Kumaraswami Sastri, J., expressly found that 
it wasa transfer for consideration. In this 
case there was necessity: the costs referred 
to were at least Rs, 4,900. 


As to the point that this was not the 
whole estate, for all practical purposes it 
was. Must the whole estate mean every 
. single penny the widow had, or is it 
simply the whole of her interest in the 
estate? Behari Lals case (2) only proves the 


abandoned 


(8) 21 M. 128 (F. B.); 8 M. L. J. 69; 7 Ind, Dec. 
(x. в.) 447, 

(4) 19 Ind. Cas, 273; 40 О. 721 at p. 753; 17 С. W. N. 
701; 170. L.-J, 499. 

(5) 5 Ind. Cas. 270; 82 А. 176;7 А, І, J, 121, 

(6) 12 Ind. Cas. 601; 84 A. 129; 5 А.І, J. 1318. 

(7) 4 Ind. Cas. 584; 34 B. 165; 11 Bom. L, В, 
1291, 

(8) 281.А.1 a6 p.3; 6M. L. J. 47 (P.O); 18 A. 
146; 6 Bar. P. C. J. 675; 8 Ind. Dec. (м, s.) 804, 

(9) 27 Ind. Cas. 674; 42 I. A. 64; 42 0. 876; 23 M. 
L. J. 565; 190. W. N. 370; 17 M.L. T. 115; (1915) 
М. W. N. 511; 13 A. L. J. 223; 21 0. L J. 225; 17 Bom. 
р. В, 426;2 L, W. 219 (P. C.). 
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latter. I submit that a voluntary alienation 
for consideration by а widow with the 
consent of the next reversioner for the time 
being may bs good even though it be of 
part only, vide judgment of Jenkins, С. J., in 
Debi Prosad Ohowdhry v. Gelap Bhagat (4). 


The latest cases in Madras show that the 
consent of the next reversioner to the aliena- 
tion even of a part makes it good against him: 
Rang ippi Naik v. Kamit Naik (10), Muthu- 
veeru Mudaliar v. Vythilinga Mudaliar (11) 
aad Narayana Aiyar v. Rama Aiyar (19). 
The same has been held elsewhere: Mallik 
Mallitarjunappa (13) and 
Pulin Ohandra Mandal v. Bola? Mundal (14). 
I rest my case on Bajrangi Singh v. 


Manotarnika Bakhsh Singh (1). 


[Loro BrokwasrER,—Bat there is no ques- 
tion as to the law, where the transaction 
is for consideration. The doubt is when it 
is a gift. ] 

Upon the. facts plaintiff is not entitled to 
say the deed is inoperative against him. 
He knew what the position was as to the 
litigation recited in the deed. He knew 
well the title to the property which was sold 
and mortgaged, for he had been a party to 
the partition suit in- which the widow got 
it. When в widow alienates without neces- 
sity the next reversioner has the option of 
consenting or not consenting: Modhu Sudan 
Singh v. Rooke (15), 

Is not his taking a mortgage equivalent to 
consent? 

[Logo DusEDIN.—l don’t see that. I 
buy in order to make sure of getting what- 
everhappens. If you ean show that you are 
potior jure, that may displace any inferenoe 
of recognition. ] 


[Lorp BuckwasrER.—In Chancery there is 
no such thing as the Statute of Limitations, 
but the same principles apply. Once you 
establish that a man is aware of his rights 
laches come in.] 


(10) 31 M. 396; 18 M. L. J. 300; 3 M. І, T. 355 
F. B 


(11) 3 Ind. Cas, 476; 32 М. 206; 5 M. L. T, 122, 19 
М, L, J. 88. | 

(12) 20 Ind. Oas. 625; 88 M. 396 at p, 402; 25 M. In 
J, 219; 14 M. L. T. 89; (1913) М. W. N. 585, 

(13) 22 Ind. Cas, 292; 38 B. 224 15 Bom, LR. 
1142. 

(14) 35 C. 939; 12 С. W. N. 837; 8 С. L. J. 280, 

(15) 24 L A. 164 25 O. 1 (P. C.); LC. W, N. 433, 7 
М. L, J. 127; 7 Sar. P. O. J, 194, 13 Ind. Dec. (x. & 1, 
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[Lord Doxepin.—Take a possible rever- 
sioner who learns the facts. The widow 
lives another 20 years. "You dcn’t say that 
he is bound when he becomes reversioner? | 

[Loro Donepin.—Then we only have to 
.considerif he did anything after the widow’s 
death. ] 

I say (1) the transaction was nota gift, 
(2) if a gift, there was consent validating it, 
(3) if a gift without such consent, thera has 
within reasonsble limits been a surrender of 
the whole estate. 


The transaction was in 1893. Plaintiff 
in 1896 had the chance of affirming or 
- repudiating it; by purchasing from the alienee’s 
sons he affirmed it. 

[Lorp Buckuaster.—There is much to be 
said for the view that when the man knows 
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all the facts he must either affirm ог dis- 
avow, and he may have done something in- 
consistent with disavowing. But I don’t 
see how it can be estoppel: he did not induce 
you to change your position in any way. | 

Mr. Kenworthy Brown followed: Bajrangi 
Singh v. Manokarnika Bakhsh Singh (1) shows 
that the consent of the reversioner subsequent 
to the transaction will suffice, 


Mr. Dunne in reply.—There are findings of 
all the Courtsin India that the transaction was 
a gift,and not an alienation for consideration. 
On the facts there is no doubt that the deed 
did not convey anything like the whole estate. 

JUDGMENT. 

Log» Doxgpin.—The subjoined pedigree 
will explain the position of the persons to be 
mentioned, 








SEN LE GOUNDEN. 
wm | 
By his first wife By his second wife 
Nachi Gounden, | 
Semba Nachi Goundeu, Arthanari 
Kylasa Gounden, Gounden, dead, ‚ Gounden, dead- 
| `- Marakammal, widow, 
Nachiappa Gounden, Nachiappa f m 
8rd defendant, Gounden,  Nachiappa Ramasami Namasami 
Gounden, dead, ‚ Gounden, Jounden, 
Raugasami alienee, dead, (lead, last male 
Gounden, ^ Arthanari * holder, 
Plaintiff, Gounden, V 
1st defendant. 
| 
Nachiappa Gounden, 
2nd defendant, 


This suit is brought by the plaintiff as 
one of the reversionary heirs entitled to 
one-half of the property last held by 
Marakammal, the widow of Arthanari 
Gounden, who had succeeded thereto as 
upon the death of her childless son, 
Ramasami Gounden. It was directed against 
82 persons who were in possession of 
different pieces of the property. The suit 
-was only contested by three defendants. 
The third defendant, who was only of 
the half blood, as the pedigree will show, 


was held on that account to have no 
` glaim as a reversionary heir, and that 
finding is acquiesced in. He may be, 


therefore, dismissed from further notice. 
The first and sesond defendants were 
reversionary heirs, aud as such entitled 


to the other half. But they were also in 
possession of two-fifteenths of an estate, 
called Kongapuram Mitta, one-fifteenth of} 
which was claimed by the plaintiff, aa 
they resisted this claim. The first defend. 
ant is now dead, and the second defendant 
is in his right and is the sole respondent 


“before the Board. 


The grounds on which the slaim was 
resisted arise out of the following faots. 
After the death of her husband Marakam- 
mal entered into possession of the estate. 
At that time Ramasami Gounden (designat- 
ed in the pedigree as the "alienee") was 
the nearest reversionary heir. Markammal 
executed in 1893 in his favour a convey- 
ance of parts of the estate including the 
disputed part of the Kongapuram Mitta, 
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The deed so far as material to the present 
questions ran as follows:— 

As you have performed the funeral 
rites to my husband the deceased Arthanari 
Gounden and my son the deceased Rama- 
sami Gounden, as you have the right to 
inherit as surviving heir all my properties 
after my death, as you have spent on my 
behalf and on behalf of my son your own 
(monies) and after borrowing monies 
required for conducting Original Suit No. 5 
of 1883 on the file of the District Court of 
Salem conducted by my son the deceased 
Ramasami Gounden as plaintiff and all 
other civil and criminal proceedings in 
connection therewith in other Courts, as 
I am advanced in age and unable to 
supervise and manage the Mitta and other 
lands and to collect the amounts due on the 
hypothecation debt bonds, andas you have 
consented to my possession and enjoyment 
with all rights and interests of all the 
properties other than those mentioned below 
which belong to me under thd razinama decree 
in Original Suit No. 5 of 1883 on the file 
of the District Court of Salem and which 
І am enjoying and of which I make a 
gift to you, and as you have promised to 
support me during my lifetime at your 
expense and to have the marriage of my 
unmarried daughter performed according 
to our custom and to perform also seeru 
and strappu for this and to another daughter 
who has been married, I have made 
a gift of the undermentioned properties 
valued at about Rs. 10,000 to you who 
is the elder brother’s son of my husband, 
deceased, Arthanari Gounden and delivered 
possession to you. Therefore you shall in 
comfort possess and enjoy the undermen- 
tioned properties from generation to 
generation and with powers to give away 
by gift, sale, eto. 1 have no manner of 
right or inerest over the said gift pro- 
perties."' 

Ramasami Gounden entered into posses- 
sion but died prior to 1296, and was 
succeeded by his two nephews, the sors 
of his undivided brother. The nephews 
were Sandara, now deceased, and Arthanari, 
the first defendant. 

In 1896 the nephews conveyed to the 
plaintiff by deed of, sale two small pro- 
perties. which had been included in Mara- 
kammal’s deed and in the same year 
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they borrowed from ‘the plaintiff a sum 
of money, and in security therefor mort- 
gaged four-fifteenths of Kongapuram Mitta 
on the recital that they held two-fifteenths 
in respect of their own succession, and twoe 
fifteenths in respect of Marakammel’s deed, 

The learned District Judge gave judge 
ment in favour of the plaintiff. The 
judgment being for one-half of all the 
property held by Marakammal inoluded, 
inter alia, one-fifteenth of Kongapuram 
Mitta. This judgment was acquiesced in 


by all concerned except the present re- 
spondent and his father, who as before 
stated subsequently died, so that the 


present respondent alone further proceeded 
with the litigation. 

The grounds on which the suit was 
resisted were: (1) that the deed by 
Marakammal was valid and carried the 
property in question; (2) that even if it 
did not, the plaintiff had either ratified 
the deed by reason of his taking the 
conveyances and mortgage above set forth, 
or was at least estopped from saying that 
the deed was bad. 

Appeal being taken to the High Court, 
the case was heard by Miller, J,, and Sada- 
siva Aiyar, J.* Miller, J., agreed in omnibus 
with the District Judge. Sadasiva Aiyar, J., 
dissented from this view and considered 
that the deed by Marakammal was good, 
it being in his view a correct proposition 
that “a partial alienation by a widow to 
the nearest reversioner is valid in law 
when he is a male and gives him full 
ownership right in the alienated property.” 

The Judges thus differing in opinion, 
the appeal was dismissed. It was then 
again appealed under the Letters Patent 


to a Ful Bencht, and was heard by 
Wallis, C.J., and Seshagiri Aiyar and 
.Kumaraswami Sastri, JJ. The learned 


Judges all agreed with Miller, J., and the 
District Judge as to the law applicable to 
the deed, but they held that the plaintiff 
was estopped from denying its validity in 
respect of the mortgage transaction. The 
suit was, therefore, dismissed as against 
the present respondent. Appeal was then 
taken to this Board. 

The first matter to be considered ig 
the dictum of Sadasiva Aiyar, J., that a 

* See 20 Ind. Cas. 304.— Ed. d 

+ Seo 26 Ind. Cas, 767,—Ed. 
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partial alienation by a widow to the 
nearest reversioner is valid in Jaw when 
he is a male, and giveshim full ownership 
right in the alienated property. It is 
true that this did not find acceptance with 
aby of the learned Judges of the Oourt 
of Appeal, but it is founded in the 
opinion of the learned Judge on the most 
recent judgment of. the Privy Council, 
viz, Barangi Singh v. Manokurnika Bakhsh 
Singh (1), and it is obvious that if it is 
sound 16 disposes at once of the case in 
favour of the respondent, 

This raises the consideration of the 
whole subject of the power of a Hindu 
widow over estate which belonged to her 
husband to which she has succeeded, either 
immediately on the death of her husband, 
or ав here on the death of her own child- 
less son, her husband being already dead. 
This subject has been dealt with in many 
cases whish are too numerous to cite indi- 
vidually; it has given rise to different 
currents of judicial opinion, and, as in 
this case and some others, to actual 
difference in judicial determination, The 
most recent examination of the subject in 
fall in tbe Courts of India will be found 
in the case of Debi Prosad Ohowdhry v 
Golap Bhagat (4) and their Lordships 
wish to acknowledge how much they have 
been assisted by the lucid and able judg- 
ments of Jenkins, О. J., and Mookerjee, J., 
in that case, which, though expressed in 
terms which are not identical, are in 
substance the same. 

16 has often been noticed before, but 
it is worth while to repeat, that the 
rights of a Hindu widow in her late 
husband’s estate are not aptly represented 
by any of the terms of English Law 
applicable to what might seem . analogous 
circumstances, Phrased in English Law 
terms, her estate is neither a fee nor an 
estate for life, nor an estate tail. Accord- 
ingly one must not, in judging of the 
question, become entangled in Western 
notions of what a holder of one or other 
of these estates might do. On the other 
hand, what a Hindu widow may do has 
often been authoritatively settled. Here 
arises that distinction which, as Seshagiri 
Aiyar, J., most justly observed іп the 
present case, will if not kept clearly in view 
inevitably lead to confusion—the distinction 
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between the power of surrender or renuncia- ' 
tion, whieh is the first head of the subject, 
and the power of alienation for certain 
specific purposes, which is the second. 

To consider. first the power of surrender., 
The foundation of the dostrine has been 
sought in certain texts of the Swiritis. 
It is unnecessary to quote them. They 
will be found in the opinions of the 
learned Judges in some of the oases to 
be cited. But in any case it is settled 
by long practice and confirmed by decision 
that- a Hindu widow can renounce in 
favour of the nearest reversioner if there 
be only one or of all the reversioners 
nearest in degree if more than one at the 
moment. That is to say, she san, so to 
speak, by voluntary act operate her own 
death. The landmark of deoision аз to 
this may be taken as the case of Behari 
Lal v. Madho Lal Ahir Gayawal (2), where 
in delivering the judgment of. the Board 
Lord Morris said:— 

"It may be accepted that according to 
Hindu Law, the widow can accelerate the 
estate of the heir by conveying absolutely 
and destroying her life-estate. It was 
essentially necessary to withdraw her own 
life-estate so that the whole estate should 
get vested at once in the grantee.” 

That this was no new doctrine but was 
only the final sanction of long series of 
decisions may be taken from: the opinions 
of Garth, C. J., and Mitter, J., in the case of 
Nobokishore Sarma Roy v. Hart Nath Sarma 
Roy (16) which had been decided six years 
before Behari Lals case (2). 

lt has been suggested that the expressions 
in Behar: Lal’s case (2) ovly meant that the 
widow should retain no interest in what 
was surrendered, and that, therefore, a 
partial surrender, provided that the sur- 
render was absolute as to that part, was 
valid. This, however, is quite against the 
principle on which the whole transaction 
rests. As already pointed out, it is the efface- 
ment of the widow—an effacement which in 
other circumstances is effected by actual 
death or by civil death—which opens the 
estate of the deceased husband to his next 
heirs at that date. Now there cannot be. 
a widow who is partly. effaced and partly 
not so, and consequently the suggestion. 


was in their Lordships’ view rightly re- 
(16) 10 C, 1102; 5 Ind. Deo. (N. в.) 787. 
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jected: by the Caleutta Full Bench in the 
eate of Debt Prosad Ohowdhry v. Golap 
Bhagat (4) already cited and by the Full 
Bench in Madras in Marudamuthu | Nadan 
v. Srinivasa Pillai (3) and by all the learned 
Judges in this ease. 

The surrender once exercised in favour 

of the nearest reversioner or reversioners 
the estate became his or theirs, and it 
was an obvious extension'of the dostrine 
to hold that inasmuch as he or they were 
entitled to convey to a third party, it 
came to the same thing if the conveyance 
was made by the widow with his or their 
consent This was decided to be possible 
by the case of Nobokishore Sarma Roy v. 
Hari Nath Sarma Roy (16) already sited. 
The judgment went upon the principle of 
surrender, and it might do so for the 
surrender there was of ‘the whole estate, 
but it is worthy of notice that the order 
of reference showed that the alienation 
was ostensibly on the ground of necessity, 
so that it might have been supported on 
the grounds to be mentioned under the second 
head above tet forth. 


Turning now to the second head, viz., 
the power of alienation, which may be 


alienation to any one whether an heiror . 


not, there is again authority of long standing. 
As a leading case, may be taken Collector of 
Masulipatom v. Cavaly Vencata Narrainapah 
(17) in а pasesge which need not be quoted 
at lengih. The purposes for whieh elien- 
slion is legitimate may be summarised as 
"religious or charitable purposes, and those 
which are suppcsed to conduce to the 
spiritual welfare of the husband, or neces- 
sity. Now, necessity must be proved, and 
the mere recital in the deed of alienation 
js not sufficient proof: [Banga Chandra Dhur 
Biswas у. Jagat Kishore Acharjya (18)]. An 
equitable modification has also been admit- 
ted in the case where the alienee has in 
gocd faith made proper erquiry and been 
led to believe that there was a case of true 
necessity. | 
Thus far if the alienation stands alone. 
But it may be fortified by the consent of 
(17) 8 M. I. А, 529; 2 W. В. (P. C.) 61; 1 Suth. P. 
C. J. 476; 1 Sar. P, C. J. 820; 19 E. R. 631, 
(18) 36 Ind. Cas. 420; 20 М.І. T. 335; 31 M. L. 
J. 563; (1916) 2 M. W. N. 886; 4 L. W. 458; 18 Bom. 
L. R. 868; 14 A. L. J. 1108; 24 C. L. J. 487; 1 P. L. 


W.1; 21 C. W. N. 225; 44 О. 186; 10 Bur. L. T. 177; 
48 I, A. 249 (P. O), - 
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reversionary heirs. The remaining questiou 
is what is the effect of such consent? If 
the alienation be total and the reversionary 
heirs be the nearest it falls within the 
first division. But what if it be partial ? 

The matter is mooted in the oase of 
Collector of Masulipatam v. Oavaly Ven. 
cata Narrainapah (17) just mentioned. Their 
Lordships there say:— 

“On the other hand it may be taken as 
established that an alienation by her 
which would not otherwise be legitimate 
may become so if made with the consent 
of the husband’s kindred....The exception 
in favour of alienation with consent may 
be due to a presumption of law that where 
that consent is given, the purpose for 
which the alienation is made must be proper." 
. The opinion which is here only tentative- 
ly expressed, viz, that consent does nof 
give force per se, but is of evidential value, 
is corroborated by much subsequent autho- 
rity. In the case of Raj  Lukhee Dabea 
у Gokool Chunder Ohowdhry (19) Sir James 
Colvile says:— There should be such a 
concurrence of the members of the family 
as во сев to raisa в presumption that the 
transaction was a fair one and one justi- 
fied by Hindu Law." Lord Davey uses the 
same form of expression in Sham Sundar Lat 
v. Achhan Kunwar (20). It was deliberately 
accepted in the case of Debi Prosad Ohowdhry 
v. Gclap Bhagat (4) and was again affirmed 
by the Privy Council in Bijoy Gopal Mukerji 
v. Girindra Naik Mukerji (21), where 16 
is said, that tbe consent of reversioners 
was looked "on "as affording evidence that 
the alienation was under circumstances which 
rendered it lawful and valid.” 

But, further, if the matter be considered 
on principle, it seems clear that this must 
be the true view. For, first, if mere con- 
sent, as such, of the reversioner could vali- 
date alienation, then the rule as to total 
surrender would be an idle rule. And 
secondly, mere consent could only validate 
on the theory that the reversioner, to- 
gether with the widow, represented the whole 

(19) 13 M. I. A. 209; 12 W. R. (P.O.) 47; 3 B. L, R. 
(P. C.) 67; 2 Suth. Р. О. J. 275; 2 Sar. P. C. J. 518; 
20 E. В. 629. 

(20) 25 I. A. 188 (P. C.21 A. 1; 2 0. W. М. 729; 7 


"Bar. P. О. J. 417; 9 Ind, Deo. (N. &. 755. 


(21) 23 Ind. Cas 152; 4: O. 79% 13 C. W N 673; 19 
AL 2.711; 90 L J. 20; 6 Bom. L. В. 425: 16 M. 
L. T. 68; 27 M. L. J. 123; 1 L. W. 633; (1914) M. W, N, 
480 (P. 0.). 
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estate. But that is impossible unless 
the reversioner has я vested interest, 
whereas it is settled that he has only a spes 
successionis. 

The view that consent operates proprio 
vigore is, apart from casual expressions, 
really based on the authority of Bajrangi 
Singh’s case (1). It is, therefore, expedient to 
examine what was really there decided. 
The only real point at issue (apart from 
the question as to a particular custom of 
succession which is nihil ad rem), was whe- 
ther the strict rule which had been laid 
down by the Allahabad High Court should 
be followed, or whether the extension per- 
mitted by the High Court of Caloutta was 
allowable. The Allahabad Court had 
laid down that where necessity was not 
proved aliunde then the consent of any 
number of reversioners would not bind a 
reversioner who possessed that character 
at the death of the widow, and who bad 
not himself been one of the  consenters, 
The Calcutta Court had desided that if 
the consent of the reversioners at the 
time being was of an adequate character 
then the eventual reversioner could not chal- 
lenge the transaction. 

The Judicial Committee examined the 
various cases which had been decided from 
the beginning. They set forth the cases of 
surrender and those of partial alienation 
without discriminating for the purposes of the 
case before them between the two principles, 
They did notin any way throw doubt on the 
former judgment in Behari La?s case (4) 
which settled that a surrender must be 
total. Having set out the cases, the judg- 
ment, after quoting the opinion of Ranade, 
J., in Vinayak v. Govind (22): “The consent 
of the reversioners must be of such kind- 
red the absence of whose opposition raises 
a presumption that the alienation was a fair 
and proper one,”.continues: "The principle 
being thus admitted by the High Courts 
in India the question of the quantum of 
sonsent necessary only remains.” And then, 
as the consent in that -case had been 
given by the whole of the reversioners then 
in existence, it decided that the Allahabad 
rule was too strict, and that the transac- 
tion must stand in a question with two 
reversioners who had not been parties to 


the transaction but were sons of those 
(22) 25 B. 129; 2 Bom. І, В, 820, 


INDIAN OASES, 


{1919 


who had. The judgment affirmed the Cal. 
cutta as against the Allahabad rule, but 
it did not partioularise on what exact ground 
the alienation was supported. 


Now, it is to be observed that in the 
particular esse it might possibly have been 
supported on either ground. Although there ` 
were three successive alienations they in 
cumulo amounted to an alienation of the 
whole immoveable property, and it is just 
possible that the fact was overlooked which 
was noticed by the learned Chief Justice 
in this ease, that the widow was also pos- 
sessed of moveable property, But, apart 
from that, the alienations were all made 
for purposes of ostensible necessity. Their 
Lordships have examined the record and 
find that two of the alienations were to 
meet money spent in litigation presum- 
ably connected with the estate ; and the third 
to pay Government duty. This would protect 
the alienation on the principles already 
stated. It is true that the oonoluding 
words of the judgment as to the gona 
being bound by the consent ‘of the fathers 
“through whom they claim” could be read, 
as indeed they have been read, as indicat- 
ing that consent operated proprio vigore, 
But two remarks fall to be made. First, 
the idea of an eventual reversioner olaim- 
ing through any one who went before him 
is opposed both to principle and authority. 
16 is opposed to principle because, as already 
stated, there is no vested right till the 
death. It is opposed to authority {Bahadur 
Singh v. Mohar Singh (23)]. Secondly, there 
is no hint in the judgment that their 
Lordships proposed’ to lay down a new 
dostrine which would render quite immaterial 
most of the cases quoted. It seems, therefore, 
much safer to conslude that the judgment was 
only meant to settle the point at issue, viz А 
the comparative merits of the Allahabad 
and the Calcutta rules, leaving the opera- 
tion of consent to stand on the perfectly 
logical grounds of the authorities quoted, 
than to hold that & new and illogical ex- 
tension of the law was introduced, and to 
find consolation in the fact as stated by 
Sadasiva Aiyar, J., that Lord Halsbury once 
said that law was not a logical science, 

The result of the consideration of the 


decided cases may besummarised thus: (1) 
(23) 29 I. A. 1; 24 A.-94 (P. 0.5 6 C. W. N. 169; 4 
Bom. L, R. 238; 12 M, І, J. 56; 8Sat. P. C. J. 152, 
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An alienation by a widow of her deceased 
husband's estate held by her may be validated 
if it can be shown to be a surrender 
of her whole interest in the whole estate 
in favour of the nearest reversioner or 
reversioners at the time of the alienation. 
In such circumstances the question of neces- 
sity does not fall to be considered. But 
the surrender must be a bona fide surren- 
der, not a device to divide the estate 
with the reversioner. (2) When the alien- 
ation of the whole or part of the estate 
is to be supported on the ground of neces- 
sity, then, if such necessity is not proved 
aliunde and the alienes does not prove 
enquiry on his part and honest belief in 
the necessity, the consent of such rever- 
sioners as might fairly be expected to be 
interested to dispute the transastion will 
be held to afford a presumptive proof 
which, if not rebutted by contrary proof, 
will validate the transaction as a right 
and proper one. These propositions are sub- 
Btantially the same as those laid down by 
Jenkins, О. Ј., and Mookerjee, J.,in the 
ease of Debi Prosad Ohowdhry v. Golap Bhagat 
(4). It follows that their Lordships cannot 
agree with a good deal of what was said in 
the case of Rangappa Naik v. Каті! Naik (10). 

It now becomes necessary to fix what 
was the character of the deed executed 
by Marakammal in favour of Ramasami 
Gounden. All the Judges in the Courts 
below concurred in holding that it was 
not a total conveyance of Marakammal’s 
property, and that was scarcely contested 
by learned Counsel before this Board. This 
prevents it receiving effect asa surrender. 
Counsel, however, strenuously argued that 
it was a dead for consideration and not 
a deed of gift. Аз to this, all the Judges 
have decided that it was a deed of gift except 
Kumaraswami Sastri, J, who says that 


in his view it is unnecessary to deside, 
but that if he had to do so he would. 
hold it & deed for consideration, Their 


Lordships see no ground for disagreeing 
with the resalb arrived at by the large 
majority of the learned Judges below. It 
calls itself a deed of gift, and it is ap- 
parent from the opinion of the Chief Justise 
that this point was abandoned at the trial 
and is not mentioned ій the reasons for ap» 
peal to the Appeal Court. 

' Being a deed ef gift it cannot possibly 
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be held to be evidence of alienation for 
value for purposes of necessity. It fol- 
lows, therefore, that the deed, taken by itself, 
cannot stand. ; A 

So far, the result at which their Lord- 
ships have arrived is in consonance with 
the views of all the learned Judges in the 
Courts below except Sadasiva  Alyar, J, 
But the Judges who heard the Letters 
Patent Appeal differing from the District 
Judge and from Miller, Ј.. have held 
that the appellant cannot be allowed 
to challenge the deed on the ground 
of estoppel ог ratification in respect 
of his conduct in taking the mortgage 
as above set forth. Their Lordships are 
unable to agree in this view. They think 
with Miller, J., that there is here no room 
for the doctrine of estoppel. ОЁ estoppel 
by record or by deed obviously there 18 
none. The definition of estoppel in the 
Indian Evidence Act—® definition which 
covers both estoppel by deed and in pais 
—is in section 115. “When one person has, 
by his declaration, act or OMission, intention- 
ally caused or permitted another person 
to believe a thing to be true and to aot 
upon such belief, neither,he nor his represen- 
tative shall be allowed 1n any sult or pro- 
ceeding between himself &nd suen person 
or his representatives to deny tie truch of 
that thing.” How can it be said thac tne 
plaintiff, by any act of his, led the re- 
spondents to think that something was 
true and then to act on that bener? ‘he 
learned Judges of the Appeal Uourt rest 
their opinion on the case of Bajrangi 
Singh v. Manokarnika Bakhsh Singh (А). 
Their Lordships haye already examined 
that case, and stated what in ther view 
is the true import of the judgment. Bat 
apart from that, if Bajrangi singh’s case (1) 
had been decided on the ground ot estop. 
pel, it affords no parallel to the present 
case. In that case all the reversioners m 
being had consented to the  alienations, 
They were bound by their own consent and 
the posi nati were held to claim through those 
that were bound. Hoere the plaintiff never 
consented tn the deed, nor is his olaim traced 
through F ,masami even in the matter of 
descent, 

No dou t there is another view which 
is поб esi appel, but is expressed by one 
learned vadge as ratification, It is soarcely 
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that, though it might be hyper-cribisism to 
object to the use of the word. What it 
is based on is this. An alienation by a 
widow is nota void contract, it is only 
voidable. [Boy Gopal Mukerji v. Krishna 
Mahishi Debi (24).] Now in all cases of 
voidable contracts there is a general equi- 
table dostrine common to all systems, that he 
who has the rightto complain must do so 
when the right of action is properly open 
to him and he, knows the facts. If, there- 
fore, a reversioner, after he became in titulo 
to reduce the estate to pos:ession and knew 
of the alienation, did something which show- 
ed that he treated the alienation as good, 
he would lose his right of complaint. This 
‘may be spoken of, though scarcely accurately, 
as ratification. In some cases it has been 
expressed as an election to hold the deed good. 
[ Modhu Sudan Singh v. Rooke (15).] 

But it is well settled that though he 
who may be termed a presumptive rever- 
sionary heir has a title to challenge an 
alienation at its inception, he need not do 
so, but is entitled to wait till the ‘death 
of the widow has affirmed his character, 
: acharacter which up to that date might be 
defeated by birth or by adoption. The 
present plaintiff raised these proceedings 
immediately after his title was confirmed. 

Of course, something might be done even 
before that time which amounted to an 
actual election to hold the deed good. In 
that view what was done here? The learned 
Judges who heard the Letters Patent 
Appeal dismiss as inadequate the [aot 
of the purchase of the two small pieces 
of ground. But they attach great weight to 
the taking of the mortgage. Here they have 
made a slip asto the facts. The mortgage did 
- not consist, as they think, of only the share of 
the Mitta which bad come through the deed 
of gift. It consisted also of two-fourteenths 
of the Mitta which had come to the mor* 
gagors in right of theirown succession. The 
value of this share was more than the 
sum secured by it. Now, at the time of the 
mortgage the plaintiff did not know whether 
he would ever ke such a reversionerin fact 
as would give him a prastical interest to 
quarrel with the deed of gift. Why should 
he not take all that the mortgagors could 

(24) 34 О. 829, 11 С. W. N. 42445 0. L. J. 9834, 9 
Bom. L. R. 602, 2 M. L. T. 133; 17 M. L.J. 154; 4 
А; L. J. 329; 84 L А. 87 (P. €). 
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give or propose to give? To hold that by 
so doing he barred himself from asserting 
his own title to part of what was mort- 
gaged seems to their Lordships a quite un- 
warrantable proposition. 

Their Lordships will, therefore, humbly 
advise His Majesty to allow the appeal, and 
to restorethe decree of the District Judge, 
the appellant to have his costs in the Courts 
below and before this Board. — . 

Appeal accepted. 

Solicitors for the Appellant: Messrs. Barrow, 
Rogers $ Nevill. 

Solicitor for the Respondent: Mr. Douglas 
Grant. 


PATNA HIGH COURT, 
Seconp Civi, APPKALS Nos. 262 то 268 
or 1917, 
. Mareh 25, 1919. 
Present:—Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
BISHESHAR NATH SAHU— 
PLAINTIFF — APPELLANT 
versus 
HUSANI SAO AND OT8ERS— 
DEFENDANTS—HRESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1885), ss, 67, 65 
—Bhowli rent, arrears of—Interest, whether can be 
claimed— Discretion of Court. 

A claim for bhowlirent is in the nature -of a 
claim for damages for breach of contract, but the 
amount becomes an ascertained amoant as soon 
as the Court has adjudicated upon the claim, [p. 507, 
со]. 2.} 

Section 67 of the Bengal Tenancy Act applies 
only to rents which are payable quarterly, and, 
therefore, it has no application to a claim for 
arrears of bhowli rent. [p. 507, cols. 1 & 2.] 

Interest can be claimed on arrears of bhowl: rent 
apart from section 67 of the Bengal Tenancy 
Act, but itis within the discretion of the Court 
to refuse it having regard to all the circumstances 
of the case and the conduct of the plaintiff. [p. 508, 
col, 2.3 

Appeals from a decision of the District 
Judge, Gaya. 

Rai Tribhuban Nath Sahay, for the Ap- 
pellant 

Mr. Siva Nandan Rai, for the Respondents. 


JUDGMENT. 
Моіллок, J.— All these second appeals have 
been preferred by the plaintiff. The learned 
District Judge finds that the Record of Rights 
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has not been rebutted and that the enhance- 
ments claimed by the plaintiff were not 
accepted by the defendants. The finding 
that the Record of Righte has not been 
rebutted is attacked on the ground that the 
learned District Judge is wrong in saying 
that the landlord’s Seha papers have not 
been properly proved. 16 appears, however, 
that what the learned District Judge means is 
that there is no evidence that the amounts 
entered in these papers were ever collected. 
The papers have been proved to be їп the 
handwriting of a certain Patwari and there 
is;no defect as to formal proof, but the learned 
District Judge meant and has found that 
the evidence as to collection is wanting. 
This is evidently his meaning, although 
the learned District Judge has perhaps not 
expressed himself as clearly as he might 
have. 

<The next objection is that intérest should 
‘have been allowed. On behalf of the 
respondents it is contended that as Bhowli 
rents are not ascertained rents interest 
under section 67, Bengal Tenancy Ast, is 
not claimable and reliance is placed upon 
Raja Rangayya Appa Rao Bahadur v. Bobba 
Sriramulu (1) and on Apurba Krishna Roy v. 
Ashutosh Dutt (2). In my opinion these 
authorities do not apply. 


.Although there is some force in the 
contention that a claim for Bhowli rents 
.is in the nature of & claim for damages 
for breach of contract, there is authority in 
this Court for the -proposition that the 
amount becomes an ascertained amount as 
soon as the Court has adjudicated upon the 
claim. 

But the ground upon which the claim 
for interest must fail here is that section 
67 of the Bengal Tenansy Act applies only 
to rents which are payable quarterly. It 
does not apply to Bhowli rents which, as 
in this case, are not so payable. And so 
it: was held by their Lordships of the 
Privy Ceuneil in Hemanta Kumari Debi 
v. Jagadindra Nath Roy (3). The Court 
might no doubt have allowed interest under 
' the Interest Act butthe claim here is not put 


on that ground. 
(1) 80. W. N. 162: 6 Bom. L. R. 241; 27 M. 143; 14 
M. L. J. 15 81 I. A. 17; 8 Sar. P. C. J. 617 (P. C). 
'(2) 9 C. W. N. 122. 
*(8) 22 C. 214 (P. 0. 21 I. А. 181: 6 Say. P. С J. 478; 
1. Ind. Dec. (N. s.) 144. 
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As to the claim for damages, section 
68 unlike section 67 is not restrictive, But 
the trial Court has found that the  plaint- 
iff by claiming the lands as Chakat and 
by grossly exaggerating his claim has 
rendered himself incompetent to claim the 
benefit of the section. The District Judge 
apparently agrees and ina matter of dis- 
cretion we cannot interfere in second appeal. 
The decree of the learned District Judge 
is, therefore, correct and the appeals must 
be dismissed with costs. 

JWALA PRASAD, J.—I agree that the plaintiff 
has failed to rebut the entries inthe Record of 
Rights. The only substantial question for 
determination in these appeals is whether the 
plaintiff is entitled to interest or damages 
in respect of the Bhowli rent found by the 
Courts below io be due from the defendants. 
The landlord's suit relates to the Bhowli rent 
forthe years 1321 and 1322 Fasli payable 
under the Batai system, whereby the land. 
lord is entitled to divide the produce of 
the land with the tenant and to receive 
his portion thereof as rent, and under geo- 
tion 71 (2) the tenant is not entitled to 
remove any portion of the produce from 
the threshing floor at such a time or in 


such а manner as to prevent the due 
division thereof at the proper time, The 
produce consisted of two crops in the 


months of Magh and Baisakh respectively 
in each of the years, and it is clearly 
stated in paragraph )3 of the plaint that 
those were the months when the grains 
became payable in each of the years but 
were not paid to the plaintiff. This statement 
in the plaint is not at all denied or none 
troverted in any way in the written statement, 
The Bhowli rents, therefore, were payable 
at two periods constituting two instalments, 
namely, Magh and Baisakh of each year, 
and on default of payment they became 
arrears of rent from the expiry of the said 
dates of payment. The claim for interest 
cannot be entertained under section 67 
of the Bengal Tenansy Act which, as held 
by their Lordships of the Privy  Counoil 
in Hemanta Kumurt Dabi v. Jagadindra 
Nath Roy (3), only applies to cases whera 
the rent is paid quarterly. The plaintiff, 
therefore, cannot claim the benefit of section 
67, which makes if compulsory for the Court 
to award interest unless damage is awarded 
under seotion 68, In the aforesaid authority 
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their Lordships, while holding that section 
67 did not apply to rents payable monthly, 
allowed interest to be ealeuleted monthly 
and observed as follows:L' Here is it not 
disputed that the rent is payable monthly, 
and on rent in arrear it appears to their 
Lordships that interest ought to be aaleu- 
lated monthly”. On this principle the plaint- 
iff would have been entitled to interest 
to be calculated from the said periods, viz, 
Magh and Baisakh of each year, It was 
held in Govindan Nair v. Oheral (4) that 
& debt payable in grain is a debt within 
the méaning of Act XXXII of 1839 and 
that interest is allowable on the same. Their 
Lordships observed as follows :— “We fail 
to see why a debt which is spasifisally 
expressed in measures of grain and payable 
at a specified time should not be regarded 
as a debt certain (assuming the latter 
adjective in section 1 of the Aot to qualify 
the word ‘debt’ as well as sum”), merely 
because the commutation rate at the time 
of payment or suit may have to be 
subsequently determined.” 


. Interest is given under Act XXXII of 1839 
by way of damages on the ground that a 
debtor has wrongfully refused to pay or 
with-held the money payable by him. 
[‘Rajnurain Bose v. Universal Liye Assurance 
Оо. (5).] Under section 73 of the Indian Con 
tract Aot, the landlord would be entitled 
to compensation for any loss or damage 
caused to him which naturally arose in 
the usual course of things from the breach 
or which the parties knew when they made 
the contract to be likely to result from 
a breach of 16. 
elaborate judgment by Chandavarkar, J., in 
the case of Saunadanappa v. Shivbasawa (6) 
that according to the Hindu Lawa default 
on the part of a debtor to pay his debt 
after demand of payment necessarily causes 
loss to the sreditor. This loss is measured 
both under the Contract Act as well as 

under the Hindu Law by the amount of 
` interest which the creditor could have 
earned if the money had not been wrongfully 
withheld. In this view also, the last words 
of section 1 of the Interest Act “provided 


. (4) 30 Ind. Cas. 432; 38 M. 404. 

(5) 7 C. 594; 10 C. L. R. 561; 6 Ind. Jur. 85; 8 Ind, 
Dec. (N. в.) 981 
“(61-31 В, 354; 9 Bom, L, В. 489. 
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the interest shall be payable in all cases 
it is now payable by law,” would seem 
to entitle the landlord to interest for the 
Bhowli rent which was withheld from him 
at the right time and which on account 
of the default of the defendants ripened into 
an arrear of rent or a debt, as is deduci- 
ble from tbe decision of their Lordships 


of the  Privy Council in the case 
of  Hurropersaud Roy v. Shamagpersaud 
Hoy (7) where interest on mesne pro- 


fits was held allowable from the date of the 
suit in a decree on the ground of the law 
and practice that existed at the time when 
the Interest Act ваше into operation. The 
Shure of the plaintiff in the produce of the 
grain as his rent was well known and 
also the time for the payment of it was 
certain, namely, Magk and Baisaksh of eaoh 
of the years in suit. The amount in money 
whieh the defendants ought to have paid 
to the plaintiff becomes an ascertained ` 
amount as soon as the Court has adjudi- 
cated upon the claim. As a matter of 
practice, interest is generally allowed on 
Bhowli rent and only recently I came across & 
case where interest was allowed. The plaint- 
iff would have been entitled to interest 
provided the defendants had withheld the 
payment of rent without any reasonable 
and probable cause. It is clear, however, 
from the judgment of the trying Court 
that on account of dispute that existed between 
the rarties and because portions of the Bhowli 
rents were claimed by the plaintiff as being 
Chakat, it is not likely that the plaintiff 
himself would have realised produce from 
the defendants in ile midst of the 
dispute. In this view and also because 
the claim of the plaintiff was excessive, 
the Courts below refused to award any 
damages to the plaintiff under section 6$ 
of the Bengal Tenaney Act and the Courts 
were obviously right in using the discretion 
vested in them under that cection, the 
object cf which is to award a high rate 
of damages, namely, vp to 25 per cent, in 

order to prevent a tenant from withholding 
the rent from the landlord. We cannot, there- 

fore, in second appeal interfere with the 

discretion of the Court below in refusing 

to award damages. The award of interest 

(7) 5 I. A. 81; 1 О. L. В. 499; 8 C. 664 8 
Sar. P. C. J. 782; 3 Suth. P C, J. 495; 2 Ind, Jur, 284; 
1 Ind, Dec. (м, в.) 1000. : 
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is also discretionary as held by Chandavar- 
kar, J., in Piraji v. Ganpati (8). The reason, 


therefore, for refusing damages would in this - 


oase equally apply for refusing interest to 
the plaintiff. The plaintiff is, therefore, not 
entitled to damages or interest in this oase. 
I, therefore, agree that the appeals should be 


dismissed. 
Appeals dismissed. 
(8) 6 Ind, Cas, 527; 34 B. 502 atp. 506; 12 Bom. L. 
В. 378. 


LOWER BURMA CHIEF COURT. 
Civin REGULAR No. 91 or 1915. 
September 11, 1915, 

Present: —Mr. Justice Young. 

M. COWASJI AND OTHERS—PLAINTIFFS 
versus 


BELLA AND ANOTHER— DEFENDANTS. 

Civil Procedure Code (Act V of 1908), s. 92, О. XXXI, 
r, 1—Public charity—Suit for trespass—Trustees, whe- 
ther necessary parties—Suit to enforce right to ex- 
clusive worship, maintainability of—Consent of Advo- 

` cate-General, whether necessary—Interpretation of 
Statutes. 

The plaintiff in an action for trespass must be 
either the owner of the property, or the person 
in possession, and the beneficiaries of в public 
charity not being in possession cannot maintain 
an action for trespass without joining the trustees 
of the charity as parties. [p. 509, col. 2, 

Under Order XXXI, rule 1 of the Civil Procedure 
Code, in all suits between beneficiaries of property 
vested in trustees or executors and third parties the 
beneficiaries must be represented by the trustees or 
executors. [p. 509, col. 2.] 

Section 92 of the Code of Civil Procedure, being & 
provision debarring persons from unrestricted access 
ie Courts, must be strictly construed. | p. 511, col. 

L 

The consent of the Advocate-General is necessary 
only to suits claiming the reliefs specified in sub- 
section (1) of section 92 of the Civil Procedure 
Code and to suits asking the directions of the 
"iia for administration of the trust. [p. 510, col, 
2. 
A suit to restrainan interference with plaintiffs’ 

right to exclusive worship is not within the scope 
of section 92, of the Civil Procedure Code and 
can be brought by any persons claiming such right 
without joining the trustees as parties, and with- 
out 23 consent of the Advocate-General, [p. 510, 
col. 2 

The plaintiffs in such & suit sue on behalf of all 
persons interested in the right, and апу decree in 
the suit would bind'allsuch persons, [p. 511, col. 1.] 
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Messrs. Connel and N, М, Cowasji, fer 
the Plaintiffs. 
Mr, Giles, for the Defendants. 


ORDER.—In this suit the plaintiffs seek 
redress from the first and second defendants 
in that on the 21st March 1915, when а 
certain Zoroastrian ceremony was being 
performed in the Parsee Fire Temple, the 
second defendant introduced the first 
defendant, a lady, whom the plaintiffs 
declare not to be a Parsee, into the said Fire 
Temple and thereby, as they allege,committed 
a trespass and furthermore deseorated the 
temple and infringed their right of exclusive 
worship, 7. e, their right to wership alone 
and undisturbed by the presence of persons 
not belonging to their religious community. 
It is urged that the suit is not maintain- 
able. The matter may,as it seems to me 
be regarded, (1) as an ordinary trespass 
by the defendant оп land not belonging to 
her, (2) as a trespass into the temple 
erected on such land, (3) an interference 
with the petitioners’ right to exclusive 
worship. So far as the first two causes 
of action are concerned, Order XXXI, 
rule 1, which provides that in all snits 
concerning property vested in а trustee 
when the contention is batween the persons 
beneficially interested in such property and 
a third person, the trustee shall represent 
the persons so interested, as well as the 
ordinary principles requiring ownership 
or possession on the part of a plaint- 
iff suing for trespass, seem to negative 
the idea that these four plaintiffs could 
sue, even though they sued on behalf of 
the general body of beneficiaries. It is 
true that in England under the very similar 
terms of Order XVI, rule 8, the Courts 
have allowed cestuds que trustent to sue when 
the trustees have refused to sue, Of. Gandy 
v. Gandy (1) and Mildrum v. Scorer (2). 
But in both these cases the trustees were 
made parties, which has not been done 
here, and more important still-in this 
suit the plaintiffs plunged into litigation 
without waiting to see whether the trustee 
would or would not take action. The 
trespass occurred on the 21st March and 
the plaintiffs wrote a letter of complaint 


(1) (1885) 30 Ch. D. 57; 54 L. J, Ch. 1154; 53 L. T, 
306; 33 W. R. 803, 
(2) (1887) 66 L, Т. 471, 
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the same day to the trustee and filed 
their suit on the 3lst without waiting for 
his answer. Moreover, I am not sure that 
his letter of 6th April, though it disclaimed 
spy intention onhis part to take avy active 
steps, could be construed as а refusal to 
become even & nominal plaintiff, so as to 
enable me to follow the English decision 
already referred to, though I may say 
that I should uot have felt precluded from 
doing so by the fast that the English Order 
is in form permissive while the’ Indian 


Order is mandatory. It „18 well known 
that in certain cases may” virtually 
becomes mandatory and I should have 


considered that the difference in language 
of the two rules would not have precluded 
me from following the principle of the 
English decisions. But, for the reasons 
above stated, and if the case had rested 
there, I should have held that the beneficiaries 
had not made out a case for suing in 
their own name at the date of institution 
of the suit, so far as the suit is one for mere 
trespass by an alleged stranger to the trust on 
to the land or into the temple belonging to 
the trust. The High Courts of India seem 
generally agreed that the suit, if brought 
by the trustee, would not fall within the 
purview of section 92 of the Code of Civil 
Prosedure: see Ayatannessa Bibi у. Kulper 
Khalifa (3), adecision of 1914, Muhammad 
Abdul Майа Khan v. Ahmad Saeed Khan 
(4), a decision of 1913, and Malhar 
Bhagvant v. Narsinh Krishna (5) a decision of 
1912, and I should so have held for the 
reasons given in these cases, but, as the 
case stands and for the reasons already 
given, I must hold that the suit, so far as 
jt relates to these two causes of action, 
could not be brought by the present 
plaintiffs. 

There is, however, ап additional cause of 
action, namely, the interference with the 
plaintiffs’ alleged exclusive right of worship. 
The plaintiffs allege this right and its 
infringement, and it is a right that has 
constantly been upheld by our 
cf. Anandrav Bhikaji v. Shankar Daji (6) 
Venkatachalapati v. Subbarayadu (7), Jawahra 


(8) 22 Ind. Cas. 677; 41 C. 749; 19 C. W. N. 234, 
(4) 20 Ind Cas, 87; 35 А. 459; 11 A. L. J. 678. 

(5) 17 Ind. Gas. 665; 37 B. 95; 14 Bom. L, R, 941. 
(8) 7 В. 328; 7 Ind. Jur, 613; 4 Ind. Deo, (x. s.) 218. 
(7) 18 М, 293; 4 Ind, Deo. (x. s.) 916. 
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v. Akbar Husain (8), Vengamuthu у. -Pandaves 
wara (9) and Iyer on Religious Endowments 
Act, р. CCLXXX. Itis either a personal or 
a collective right. 


In my opinion it is the former, as Т 
fail to see how an aggregation of ciphers 
вап form a unit, bat the point is immaterial 
ав here the plaintiffs are suing on bebalf 
of themselves and all persons interested 
in the Rangoon Parsee Fire Temple. The 
right claimed does not appear to me to be 
їп any way vested in the trustee so as to 
make it necessary for him to be a party. 
The plaintiffs may or may not. have 
this exclusive right. But they allege its 
existence and its infringement, and I am 
unable to see that section $2 debars them 
from proving their claim unless they 
first obtain the sanction of the Government 
Advocate. 


I think that the plaintiffs, if they had 
so chosen, might have claimed that this 
was a matter on which the directions of the 
Court were required for the administration of 
the trust and framed the suit accordingly, suing 
the trustee; but though I think they could 
have joined the present defendants under the 
present Code, it is not absolutely clear. As 
regards the old Code; see Budree Das у. Chooni 
Lal(10). But they have not chosen to sue 
the trustee and I cannot see how they 
can be forced to do во, especially as the 
course might be dangerous, or how they 
san be treated as though they have done 
what they have not done and what they 
were under no obligation to do. 


Section 92 in my opinion requires the 
presence of a trustee on the record either 
as plaintiff or as defendant. It was 
enacted primarily, [ think, with the object 
of preventing such officers from being 
harassed by trivial and unnecessary suits 
and, therefore, the consent of the Advocate- 
General and Government Advocate is required 
as а condition of their initiation. 


The second sub-section cannot apply, 
inasmuch as none of the reliefs specified in 
the first sub-section are claimed in the 
suit. * 


(8) 7 A. 178 (F. B); A. W. М. (1884) 824; 4 Ind. 
Dec. (N. з.) 890. 5 
(9) 6 M. 161; 2 Ind. Dec. (x. s.) 384. 
» (10) 33 О. 789 at p. 805; 10 C. W, N, 581, 
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A provision debarring persons from 
unrestricted assess to the Courts should, in 
my opinion, be construed síriotly. 
sub-section provides that save as provided 
by the Religious Hndowmants Aci no 
suit claiming any of the reliefs specified 
in sub section (1) shall be instituted in 
respect of any such trust as is therein 
referred to except in confcrmity with the 
provisions of that sub-section. I cannot 
read the words: "No suit olaiming any of 
the reliefs specified in sub-section (L)? as 
equivalent to the words “no suit involving 
the consideration of any such trust аз is 
referrad to ір sub-section (1)?! which is prasti- 
cally what the defendants ask me to do, 
and [ have some doubt as to whether the 
term “specified” can be construed as 
equivalent to “referred to” so as to inolude 
in addition to those reliefs which are 
distinctly specified in the suh-sestion other 
reliefs which are distinctly not specified 
but only vaguely described as such further 
and other relief as the nature of the case 
may require. It was argued that if such a 
suit as the present `воп1а be brought, there 
would ba no finality and the defendants 
might be ruined by innumerable suits 
brought by aggrieved individuals. This is 
not so; the plaintiffs are suing on behalf of 
themselves and all others interested and 
во the decree will be binding on all 
persons interested in the Fire Temple 
and the chimsra raised by the defendants 
oan be left ‘tu be dealt with when, and 
if, it ever arises, ard I do not think it 
would be difficult to do so, The issue 
must, therefore, be desided in the plaintiffs’ 
favour. Costs, four gold mohars, to be costs in 
the cause. 

Suit partly decreed, 





PATNA HIGH COURT. 
Privy Councit APPEAL No. 65 or 1917. 
February 10, 1919. 
` Present: —Sir. Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Coutts. 
Musammat BIBI NABI ZOHRA—AppELLANT 
versus 
Bat BAIJNATH. GOENKA Bahadur 


— RESPONDENT, 
Civil Procedure Code, (Act V of 1908), s. 110, О, XLV, 


INDIAN OASEB, 
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rr. 4, Т, 8—Appeal to His Majesty in Council —Conso- 
lidated appeals—Security for costs—Failure of one 
appellant to furnish security, effect of. 

The applicant referred to in rule 7 of Order XLV 
of the Civil Procedure Code isthe appellant and 
where there are two or more appellants whose 
appeals must be consolidated before the conditions 
necessary for granting the application are fulfilled, 
the security required by the rule is the whole 
security and not merely the security which the 
appellants in one of the appeals have to furnish. 
[р. 512, col. 2,] 

Where two appeals are consolidated for purposes 
of pecuniary valuation and a certificate is granted that. 
the consolidated appeals comply with the provisions 
of section 110 of the Civil Procedure Code and 
are fit ones for appeal to His Majesty in Council, 
security for costs must be deposited in respect of 
both the appeals, and in default of furnishing such 
security the appeals willbe stayed. If security is 
furnished only in one appeal both the appeals 
lose the character of consolidated appeals, and as 
neither of them separately would comply with the 
provisions of section 110 of the Code both are 
liable to be stayed in default. [p. 612, col. 2.] 


Mr. Sultan Ahmad (with him Mr. Muham- 
mad Tahir), for the Appellant. 


Mr. Hasan Imam, for the Respondent. 


JUDGMENT,—The applicant in this case 
is Musammat Bibi Nabi Zobra. Her 
petition of appeal to His Majesty in 
Council was filed on the 3lst October 1917. 
Thereafter a question arose as to the amount 
or value of the subject-matter in dispute, 
and on the 5th December 1917 the matter 
was referred to the trial Court to 
determine such amount or value and report 
thereon. On the 16th Jannary 1918 the 
Court reported that the amount of the 
subject.matter in dispute was Rs. 8,898-14-0 
or less. A petition in objection to that 
report was subsequently filed by the 
applicant. On the 23rd July 1918 before 
the objection to the report was heard, the 
applicant filed a petition praying that this 
appeal numbered 65 of 1917, and Appeà` 
No. 75 of 1917, whioh arose out of the 
same judgment and involved substantially 
the same questions for determination, should 
be consolidated for purposes of pecuniary 
valuation. A similar report as to the amount 
or value in Appeal No. 75 had also been 
made, and it appearing that the total 
value of the two appeals amounted to over 
Rs. 10,000 this Court made an order, dated 
the 30th July 1918, consolidating the two 
appeals for purposes of pecuniary valuation, 
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and granting a certificate that the consolidated 
appeal complied with the provisions of 


section 110 of the Civil Procedure Code 
and was a fit one for appeal to His Majesty 


in Council. The appellant in Appeal No. 
65 in due course furnished the security 
required from her for the  respondent's 


costs and deposited the amount estimated 
for printing and transmitting the record 
under Order XLV, rule 7, but her co- 
appellants in Appeal No. 75 failed to file 
the security required from them, and 
the appesl, so far as they were concerned, 
was stayed for default. The case now 
comes before us on the. question whether, 
‘notwithstanding that a certificate has been 
granted to the effect that it fulfils the 
requirements of section 110 of the Civil 
Procedure Code, the appeal should be allowed 
to proceed and be finally admitted, seeing 
that the subject-matter of the appeal no 
longer fulfils those requirements. The 
applicant relies upon Order XLV, rule 8, 
which provides that 


"Where such security has been furnished 
and deposit made tothe satisfaction of the 
Court the Court shall, inter alia, declare the 
appeal admitted.” 

The learned Government Advocate, on her 
behalf, contends that the Court, having 
granted the certificate on grounds which at 
the time it was granted could not be im- 
peached, all that remained to be done so 
far as the present appellant is concerned 
was to comply with the provisions of rule 
* of Order XLV, and, as this has been 
done, the Court is bound by rule & to 
&dmit the appeal. 


16 is admitted that the Court has power 
to review its own order but only on grounds 
which would have been applicable at the 
time the order was made; and that, once 
the certificate is granted, the appellant 
has a sort of vested right of which no 
subsequent events can deprive her if the 
conditions imposed by rule 7 are fulfilled. 
Whatever merit that argument may have 
it is first necessary to see whether the 
conditions have, in fact, been complied 
with. It must be borne in mind that, 
apart from the assistance ofthe appellants 
in Appeal No. 75, this appeal never could 
have been launched at all, and, having 
jnvoked their assistance, the appellant in 
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Appeal No. 65 is necessarily dependent 
upon their co-operation to see that the 
rules are obeyed, The certificate relied on 
was to the effect that the consolidated 
appeal somplied with the provisions of 
section 110 and was а fit onefor appeal 
to His Majesty in Council. Sush an 
appeal no longer subsists. The certificate 
that a consolidated appeal complies with 
the section does not entitle the appellant 
to а final admission of an appeal which 
has ceased to bear that character. The 
applicant referred to in rule 7 is the 
appellant, and where there are two or 
more whose appeals must be consolidated 
before the conditions necessary for granting 
the application are fulfilled, I think the 
security required by rule 7 E ihe whole 
security in such a case and nota portion 
only of that which the appellants together 
have to furnish. In the present case that 
security has not been furnished within the 
meaning of rule 8, and the Court in such 
a case cannot admit the appeal It may 
be unfortunate for the present appellant 
that through no fault of hers her partners 
in litigation have failed herat the eleventh 
hour, but this is one of the risks she 
bears ав the priceof their assistance. To 
decide otherwise would, I think, be воп: 
trary to the spirit and meaning of the 
rules, It would open the door so as to 
admit appeals in many cases where the 
provisions of section 110 as to value were 
not in fact complied with, if the only 
requisite necessary to surmount the obstacle 
presented by that section were the tempo- 
rary assistance of a co-appellant who could 
retire when no longer needed. 

The learned Government- Advocate has ied 
us to allow him an opportunity of proceed- 
ing with his objection to the report of 
the Subordinate Judge as to the value 
of the subject-matter of his appeal, which 
was not pressed after the consolida- 
tion order made that course unnecessary. 
I think in the circumstances which have 
arisen the application is reasonable. The 
order of the Court will be that this appeal 
be stayed save in so far as may be 


necessary to determine the applicant’s ob- 


jection to the report of the Subordinate 
Judge as to the value of the subject- 
matter of the appeal. On the determin. 
ation of that matter let the case come 
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before the Bench for further orders. The 
applicant will bear the costs of the present 
application. 

Appeal stayed, 


LOWER BURMA CHIEF COURT. 
Civin Revision No. 98 or 1917. 
March 23, 1918. 

Present :—Mr. Justice Maung Kin. 
T. P. NAIDU-——APPLIOANT 
versus 
А. S. MUDALIAR — RESPONDENT. 

Companies Act (VII of 1918), s. 4—" Association," 
meaning of—Ohit fund, whether association — Manager 
of chit fund, whether can sue. 

To constitute an association within the meaning 
of section 4 of the Companies Act it is absolutely 
necessary that there should be between more than 
twenty persons so associated a legal relation giving 
rise to joint and mutual rights and obligations. Гр. 513, 
col. 2; p. 514, col. 1.] 

. The agreement known as a “chit fund", under 
which more than twenty persons contract with 
the manager of the fund to pay their subscriptions 
for a fixed period and draw the amount by lots, 
creates rights as between the manager and the 
other parties to the agreement but it creates no 
legal relations between the other parties inter se, 
and is, therefore, not an association within the 
ie of section 4 of the Companies Act. [p. 514, 
col. 1. 

The manager of a “chit fund" can sue and be 
sued although the chit fund is not registered under 
the Companies Act. Гр. 514, col. 1.] 

Mr. Dhar, for the Applicant. 

Mr. Hamlyn, for the Respondent. 


JUDGMENT.—This is an application for 
revision of the decree of the Court of Small 
Causes, Rangoon, passed in Civil Regular 
No. 8348 of 1916. The suit was on a 
promissory note for the recovery of prin- 
cipal and interest due. The defendant 
admits execution but sets up the defence 
that the promissory note was executed in 
furtherance of the objects of an illegal as- 
sociation within the meaning of section 4 
(2) of the Indian Companies Act of 1913, 
and that, therefore, the suit does not lie. 

The case for the defence is fully ex- 
plained in the following passage from the 
judgment of the lower Court :—The plaint- 
iff ran what is known as a ohit fund, 
which consisted of twenty-one members and 
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which was to last for twenty-two months 
from January 1915 to the end of Ostober 
1916; the monthly subscription was Rs, 25 
and the total value of the chit fund was 
Rs. 550; every month one of the members 
drew the whole amount of the chit fund 
by lot, and at the same time executed a 
promissory-ncte for an amount caloulated 
on the basis of Rs. 25 for each remaining 
month during which the ohit fund had 
still to run. The defendant’s allegation is 
that the promissory note in suit was во 
executed by him in favour of the plaintiff, 
and he contends that the association of 
twenty-one members constituted for such 8 
purpose had for its object the acquisition of 
gain and being unregistered was an illegal 
association. 


The lower Court found that there was 
such an association with a membership of 
twenty-one members and that the promissory 
note in suit was executed by the defendant 
upon his drawing the chit fund, and aa 
security for the due payment by him of 
the remaining monthly subsoriptions, but 
that the members of this chit fund were 
not members of an association such as is 
required to be registered under the Com- 
panies Act, 

This application is made on the ground 
that the chit fund was an illegal assosi- 
ation within the provisions of the Com- 
panies Act inasmuch as it was not re- 
gistered. 

There are three Madras decisions bearing 
on this point, vic, Ramasamt Bhagavathar 
v. Nagendrayyan (1), Panchena Manchu Nayar 
v. Gadinhare Kumaranchath Pabmanabhan 
Nayar (2) and Neelamega Sastri v. Appiah 
Sastra (3). The first is in fayour of the 
defendant, but it has been dissented from 
in the sesond, while the third which is a 
Full Bench case approves the second. The 
first is not distinguishable from the second, 
as they are in direct conflict. It was held 
in the last casa that in order to constitute 
an association within the meaning of tha 
Companies Act the existence of a legal 
relation between more than twenty persons 


(0 19 M, 81; 8 M. L, J. 275; 6 Ind, Dec. (N. з) 
726. 

(2) 20 М. 63; 7 М. 1. J. 26; 7 Ind. Dec. (х. s) 
48, 

(3) 23 M. 477; 1 M. L. Т. 287; 16 M. L., Ј, 885, 
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giving rise to joint rights or obligations 
: or mutual rights and duties is absolutely 
necessary. Їп the present ocase we have 
not the requisites there pointed out as 
necessary to constitute such an association. 
The only legal relation that exists is 
between the manager of the ohit fund and 
each member who draws it. The other 
members have no claim against the mem- 
ber who draws the chit fund or the manager. 
"Nobody but the manager has any right 
to collect the subscriptions. The amount 
collected is paid by the manager to the 
person entitled each month. The member 
who draws the chit fund has to execute 
& promissory note in favour of the 
manager as security for the total amount 
of the subscriptions which he has still 
` to pay. Applying the test laid'dowu in 
the Full Bench sage from Madras above 
-sited, this chit fund is not illegal by reason of 
want of registration. The result is the defend- 
.ant’s plea fails and he is liable to pay the 
money due on the promissory note. The 
application is dismissed with costs. 
Application dismissed. 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 2857 
or 1916 лнр 309 or 1917. 
February 27, 1919. 

Present ; — Mr. Justice N. R. Chatterjea and 
Mr. Justice Panton. 

` In No. 2857 or 1916 
PROHLAD CHANDRA SHAHA— 
PrLAYNTIEF— APPELLANT 
versus 
AMBICA CHARAN SHAHA AND OTHERS 
—PRINCIPAL AND Pro forma DEFENDANTS— 
RESPONDENTS. 

Ix No. 809 or 1917 
AMBICA CHARAN SHAHA—Derenpant 
-—APPELLANT 
versus 
PROHLAD CHANDRA SHAHA— 
Pia nTIFF— RESPONDEAT, 

Bengal Tenancy Act (ҮШ В, О. of 1885), ѕ. 85— 
Landlord and tenant—Under-raiyati lease for term 
euceeding nine years—Under-raiyat, right of, to recover 
possession of land by suit against landlord, 


An under-raiyat, who has got an under-ratgaté 
lease for a term exceeding nine years in contraven- 
tion of the provisions of section 85 of the Bengal 
Tenancy Act, cannot by a suit against his landlord 
recover possession of the land included in the under- 
raiyati lease. [р. 515, col. 1.]. 

Appeals against the decrees of-the Sub- 
ordinate Judge, Khulna, dated the 31st 
August 1916, modifying that of the Munsif, 
Bagherhat, dated the 27th September 1915. 

FACTS appear from the judgment. 

Babu Mukunda Behary Mullick, for the 
Appellant in No. 2857 of 1916.—The plaintiff, 
who із the appellant before your Lord- 
ships, brought a suit to recover possession of 
his holding after declaration of his jamai title 
thereto, The prinoipal defendant took Rs. 100 
as salami from the plaintiff, who executed 
a kabuliyat in favour of the defendant. 
The kabuliyat was registered. The defendant 
also granted a рин аһ to the plaintiff. The 
plaintiff then took possession of the hold- 
ing and continued to be in possession 
when in November 1913 tke defendants 
dispossessed him, The chief defence is 
that the lease by virtue of which the 
plaintiff claims, contravenes the provisions. 
of section 85 (2) of the Bengal Tenancy 
Aot, and as such is void and inoperative. 

My submission is that the defendant by 
his acts and conduct is precluded from 
disputing the validity of the lease, and 
he is estopped from resisting my claim. I rely 
on the principle of the decision reported 
as Behari Lall Ghose v. Sindhubala Dassi (1). 

Dr. Jadu Nath Kangilal, for the Respond- 
ents in No, 2857 of 1916— As the lease 
is void and inoperative, the plaintiff 
cannot have any interest created in his 
favour by that lease. He claims his title 
through that lease alone and when the 
lease is void, his title falls to the ground. 
My client is in no way prevented from 
questioning the validity of the lease, In 
support of my contention I may be permitted 
to draw your Lordships’ attention to the 
following cases;— 

Jarip Khan v. Durfa Bewa (2), Telam 
Pramanik v. Adu Shaikh (8), Chandi 
Oharan Nath v. Somla Bibi (4), Nazir 

(1) 41 Ind. Cas, 878; 22 С. W. N. 210; 27 C. L. J. 
497; 45 C. 484. 

(2) 16 Ind. Cas. 476; 17 О. W. N. 59; 160. L. І, 
144. 

(3) 18 Ind, Cas. 791; 17 C. W. N. 468. 


(4) 44 1nd, Cas, 254; 22 C. W. N. 179; 28 O.L. J, 
91. 


: cl. L] | 
BRAJA LALL DUTTA Y. KENARAM PAL. 
6) Shikdar v. Banshi Badan Patwari 
5 


“Babu Mukunda Behary Mullik replied. 
Babu Biraj Mohan Majumdar appeared for 
the Deputy Registrar in No. 2857 of 1916. 


JUDGMENT. 
In No. 2857 ок 1916. 
This appeal arises out of a suit 
by an under raiyat to recover  posses- 
sion of the lands included in his under. 


raiyati lease as against his landlord. 

' The lease was for a term exceeding nine 
years and the sub-letting, therefore, was 
in contravention of the provisions fof 
section 85. 

The Court of first instance found that 
the plaintiff was not in possession of the 
property as sub-lessee and the lower 
Appellate Court, though it does not come 
to a specific finding, generally agrees with 
the first Court upon the present question. 

That being so, the plaintiff's claim must 
be restricted to the claim upon the lease 
‘registered in contravention of the provisions 
of section 85, olause (2). It, therefore, 
falls within the olass of decisions of which 
Jarip Khan v. Durfa Bewa (2) isa type and 
not within the class of cases where an under- 
raiyat being in possession of the property as 

. Bub-lessee sues to recover possession on being 
dispossessed. 

It may be pointed out thatthe learned 
Subordinate Judge, although he disallowed 
the claim for possession of the lands, gave 
the plaintiff a decree for refund of Rs. 100 
which had been paid by the plaintiff to the 
landlord defendant on account of the under- 
ratyatt lease. 

The appeal fails and is dismissed. Each 
party to bear his own costs in all 
Courts. 

No. 309 or 1917. 

The appellant does not wish to proceed 
with the appeal. Тһе appeal is accordingly 
dismissed. Each party to bear his own costs 
in all Courts. 

Appeals dismissed, 


(5) 42 Ind. Сав. 621; 28 C. W. N. 435. 
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PATNA HIGH COURT. 
Seconp Civit Appa No. 1152 or 1917. 
February 13, 1919. 
Present: —Mr. Justice Mullick and Mr, Justice 

Jwala Prasad. 

BRAJA LALL DUTTA—PLAINTIFF— 
APPELLANT 

versus 
KENARAM PAL—Darenpaxt— 

RESPONDENT. 

Chota Nagpur Tenancy Act (V of 1908), s. 47, 
whether retrospective—LMortgage of raiyati interest, 
whether can be enforced by sale—Interpretation of 
Statutes. 

The promulgation of an amending Act cannot 
without any express termtake away froma party 
any right which might be vested in him undera 
prior Act. ip. 516, col. 2.] 

Section 47 of the Chota Nagpur Tenancy Act has, 
therefore, no retrospective effect. гр. 516, col. 2.] 

Plaintiff brought a suit on 15th June 1916 to 
enforce a mortgage charge by the sale of a 
raiyati interest under a mortgage executed on 16th 


` June 1906: 


Held, that section 47 of the Chota Nagpur Tenancy 
Act did not apply to the case and that the suit 
was, therefore, maintainable.[p. 517, col. 2.] 

Appeal from a decision of the District 


Judge, Manbhum. 


Messrs. Abani Bhushan Mukerji and Shishir 
Kumar Mitra, for the Appellant. 

Messrs. N. O. Ray, S. N. Dutt and Pan- 
chanan Banerji, for the Respondent. 

JUDGMENT. 

Моһлок, J.—This second appeal arises 
out of a suit upon а mortgage executed 
on the 16th of June 1906 in the distriot 
of Manbhum. At that time the Tenansy 
Act applicable to the district was Aot X 
of 1859. That Act was repealed by the 
Chota Nagpur Tenancy Act, VI of 1908, 
so far as concerns the District of Manbhum 
on the 22nd of December 1909. The 
present suit was brought on the lth of 
June 1916. In it the plaintiff prayed for 
the enforcement of the mortgage charge 
by sale. The  Munsif, as well as the 
District Judge on appeal, dismissed the 
suit, holding that under section 47 of the 
Chota Nagpur Tenancy Act no decree or 
order could be passed by any Court for 
the sale of the right of a raiyat in his 
holding. The plaintiff accordingly prefers 
the present second appeal. 

1t is admitted that 16 is no longer pos. 
sible, by reason of the six years’ rule of 
limitation, to give the plaintiff a money 
desree for the debt and if he cannot get 
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a decree for the sale of the holding, then 
the suit must be dismissed. The learned 
_Vakil for the appellant endeavoured to 
make a point that it had not been olearly 
held that the interest in question was 
that of a raipat, but it is quite clear from 
the judgment of the lower Appellate Court 
that there is a conclusive finding of fact upon 
this point. 

The only question that remains is one 
“of law, vie, whether section 47 of the 
Chota Nagpur Tenancy Act operates against 
the plaintiff, car 
' "On behalf of the appellant it is argued 
that the seotion cannot have retrospective 
effect, that the right to sell the property 
accrued at a time when the Act was not 
in force and being a vested right it is 
not, affected by the subsequent enactment. 
‘Reliance is placed in support of this вор. 
tention on the oase of Mrs. Vesta Oliffon 
Sebastian v. Kuloda Prosad Deogharin (1), 
In that case there was a transfer by sale 
of a raiyati holding in the district of 
Manbhum on the 19th of August 1909, 
that is to say, about 4 months before the 
Chota Nagpur Tenancy Act came into 
operation. The petitioner in the case was 
a claimant under section 211 of the Chota 
Nagpur Tenancy Act and contended that 
the sale had passed a good title to her 
and that she was entitled to maintain the 
claim, Their Lordships of the Caloutta 
High Court, giving effeot to the general 
principle that the promulgation of an 
amending Act could not without any ex- 
press terms take away from a party any 
rights which might be vested in him under 
a prior Act, held that section 46 of the 
Chota Nagpur Tenacy Act, which invalidates 
transfers of rayai? holdings except transfers 
made before the Ist day of January 1903, 
was not retrospective. The learned Vakil 
for the appellant urges that by parity of 
reasoning seotion 47 also should be во 
construed. Indeed in sub-clause (c) of that 
section there is an express saving in respect 
of decrees obtained before the 18% of January 
1903, but the Legislature has omitted to 
make any such proyision in respect of 
rights which accrued between that date and 
the 22nd December 1909, Whether the 
omission was accidental or intentional 


(1) 7 Ind. Cas, 763; 16 0. W. N. 48, 
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it is not our province to enquire, The 
only question to be determined is, whether 
or not, under the principles applicable to the 
interpretation of statutes, section 47 is to be 
given retrospective effect. 

The learned Counsel for the respondent 
relying upon the case of Lakshmi Bibi 
Kujram у. Atal Behari Haldar (2), contends 
that section 47 is an absolute bar upon 
the Court. That case undoubtedly is very 
similar to the present case and decides 
that where а preliminary decree upon a 
mortgage executed before the passing of 
the Act has been obtained, a final deoree 
for sale cannot be obtained by reason of 
the bar imposed by the Statute. With 
very great respect it seems to me that 
their Lordships of the Calcutta High Court 
overlooked the principles which were applied 
by that Courtin Mrs. Sebastian's case (1). 
The Statute now under consideration is not 
one relating to procedure but infringes 
upon the rights of the subject and must, 
therefore, be strictly construed in aid of the 
subject. А like view was taken by their 
Lordships of theBombay High Courtin Kalian 
Moti v. Pathubhat Faljibhai (3) and Nagar 
Pragji v. Jivabhai Ваша: (А). In both 
cases & mortgage was executed before the 
Bombay Act VI of 1888 eame into force. 
Under that Act the decree passed upon 
the mortgage could not be enforced by 
sale without previously obtaining the 
sanction of the Government of Bombay. It 
was held that this restriction did not bind , 
the Court so as to operate retrospectively. 
The general rule with regard to the 
operation of amending Acts retrospectively 
has been very olearly laid down by Jenkins, 
C. J„ in a Full Bench of the Caloutta 
High Court in Gopeshwar Pal ү. Jiban 
Ohandra (5). 1% is true that the Court 
in that case was concerned to decide а 
point of limitation, but their Lordships 
generally agreed to the proposition that 
in the absence of something putting the 
matter beyond doubt a Court should decline 
to put on an Acta ccnstruction that would 
deprive any. person of a right of action 
vested in him at the time of passing the 


(2) 21 Ind. Cas. 117; 40 С. 584. 
(3) 17 B. 289; 9 Ind. Dec. (N. s.) 188. 

(4) 19 B, 80; 10 Ind, Dec, (х. в.) 64. 

(5) 24 Ind. Cas, 37; 41 О. 1125; 18 C. W. М, 804; 
19 C, L, J. 649. 
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Act, The learned Counsel on behalf of the 

respondent has endeavoured to restrict the 
operation of this rule by saying that the 
rule wil apply where hy reason of the 
amending Statute the right of suit is ab- 
‘solutely barred but that where after the 
passing of the amending Statute a reasonable 
interval is given for the exercise of the 
vested right then the amending Act will 
operate. Their Lordships of the Caloutta 
‘High Court in the Full Bench decision 
-above referrei to, while holding that the 
amending Act could not apply in the first 
elass of oases, declined to express any opinion 
as to the second class, "That decision, 
however, dealt with & matter of limitation, 
whioh is essentially one of procedure. Jn 
the case before us the right in question 
is not one accorded by any rule of procedure 
but is & substantive right given to the 
mortgagee by the general law of property. 
Section 47 of Act VI of 1908 does not 
concern itself in any way with the procedure 
applicable to the execution of decrees. 

In this view the principle applied in Mrs. 
Sebastian’s case (1) should, in my opinion, be 
applied, and, therefore, the plaintiff is entitl- 
ed to proceed to enforce his mortgage charge. 
The result is that the appeal is decreed with 
costs. 

JwALA Prasad, J.—I agree. 

Appeal decreed, 


LOWER BURMA OHIEF COURT. 
Civi! Revision No. 92 or 1917. 
January 2, 1918. 

Present :—Mr. Juatice Rigg. 
TRIBENI-—A»PLICANT 
versus 
SAHU- —RESPONDENT. 

Stamp Act (II of 1899), ss. 14, 16—Pro-note— Mate- 
rial alteration —Fresh stamp, whether | necessary— 
Civil Procedure Code (Act V of 1908), s. 115— Appeal 
— Objection fatal to suit, taken in appeal —Irregularity 

—Revision, 

Any material alteration in an instrument, even 
with the consent ofthe parties, vacates the original 
instrament and makes it a new instrument liable 
to а fresh stamp duty unless the alteration was 
made before issue, or in order to correot a mis- 
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take, or to supply an omission, and in furtherance 
of the original intention of the parties. [р. 518, col, 1.] 

An objection to a suit on the ground that there 
isa fatal defect in the suit, and that the Court 
hag no jurisdiction to pass a decree in the case, 
may be taken on appeal and an Appellate Court 
does not act illegally or with material irregularity 
in entertaining the objection. Even if its decision 
is wrong in law, the High Court will not interfere 
in revision, [p. 517, col. 2; p. 518, col. 1.] 

Mr. Anklesaria, for the Applicant. 

Mr. Bose, for the Respondent. 

JUDGMENT.—The facts as found by the 
Courts below are that the defendant Sahu 
executed a pro-note for Rs. 90 in favour 
of Tribeni, the space for interest being 
left blank. About two or three months 
after this, they went to Sutaria and agreed 
that interest at six per cent. should be 
charged and an insertion of this rate was 
made by Sutaria. The lower Appellate Court 
held that this was a material alteration 
of the original note and required a fresh 
stamp. On the authority of Maung Ba 
Kywan v. Ma Kyi Kyee (1) whioh he was 
bound to follow, he held that the promissory 
note was inadmissible in evidence and 
sould not be acted upon. Не, therefore, 
reversed the deoreeof the trial Court and 
dismissed the plaintiff’s suit, 


The plaintiff applies to this Court in re- 
vision. The powers of this Court in revision 
are defined in section 115, Civil Procedure 
Code. In Amir Hassan v. Sheo Baksh Singh 
(2) their Lordships of the Privy Council 
laid it down that where a Court has juris- 
diction to decide a oase and in fact decides 
the question before it, it cannot be said 
that it is acting illegally or with material 
irregularity, because its decision is erroneous 
whether on a point of law or of fact, In 
Sheo Prosad v. Ram Ohunder (3) Jenkins, C. J., 
said that section 115 can only be called 
in when the failure of justice has been 
due to one orother of the faults of pro- 
cedure. indicated in the section. Now the 
first objection to the judgment of the 
Distriet Court is that he has made ont for 
the defendant а case that was not pleaded. 
The point on which the judgment proceeded 
was not even mentioned in the grounds 
of appeal, but was arguel by leave of the 


(1) 2 L. B. К. 103. 

(2) 11 I. A. 287; 11 C. 6; 4 Sar. P. C. J559; Коди 
& Jackson's P. С. No. 83; 5 Ind. Dec. (x. s.) 760, 

(3) 23 Ind. Cas, 977; 41 0.323, 
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Judge. Thére ean, however, be no doubt 
that an objection to в suit on the ground 
that there is a fatal defect in the suit, 
and that the Court has no jurisdiction to 
pass в decree in the case, may be taken 
‘on appeal. . The case put before the District 
Judge-on appeal was that on the plaintifi’s 
own showing the document on which he 
relied was inadmissible, and the suit being 
framed on it must be dismissed. There is 
nothing irregular in the proceedings of the 
Judge simply because he considered the 
question for the first time in appeal. 
‘Even if the decision was wrong in law, 
this Court could not interfere in revision. 
Їп my opinion the decision that the pro- 
4missory note was not properly stamped 
;was correct, 

The insertion of & rate of interest not 
.&greed upon by the parties when the note 
was first made was a material alteration 
„ОЁ the document. The rule is stated at 
‚раке 305 of Byles on Bills (17th Edition) 
-as followe: But even if the consent of 
all parties has been obtained to an al- 
.teration in a material part such alteration 
‘avoids the bill under the stamp lawe; for 
it has become anew and a different in- 
strument, and, therefore, requires a new 
‘stamp... ... er s There are, however, two 
‘gases in which an alteration, though ina 
‘material part, will not vacate the instru. 
‘ment: first, when such an alteration is 
-made before the bill is issued; and, se- 
‘sondly, where the bill is altered to correct 
‘a mistake or supply an omission and in 
-furtherance of the original intention of 
‘the parties)!  In- the present case 16 is 
quite clear that the insertion of the rate 
-of interest was an afterthought and was 
not part of the original contract. A new 
promissory-note ought, therefore, to have 
‘been executed. с 

The evidence, however, disclosed another 
-oase that the plaintiff might have set up. 
‘He might have sued upon the original 
'eonsideration for which the note was 
merely a receipt. The lower Appellate 
-Court might have granted him leave to 
"amend, but no such leave was asked for. 
* The application is dismissed with costs 
in this Court. 

E Application dismissed, 
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MADRAS HIGH. COURT. 
Seconp Civit, APPEAL No. 1420 or 1917. 
September 11, 1918. 
Present:—Mr. Justice Phillips and Mr. 
Justice Kumaraswami Sastri. 
KADIR MOHIDEEN SAHIB AND OTHERS— 
PELAINTIFFS—À PPELLANTS 
versus 


Syyed ABUBAKKAR SAHIB—DXEFEND- 


ANT— RESPONDENT, 

Limitation Act (IX of 1908), s. 12 (3)—Appeal— 
Time requisite for obtaining copies of decree and judg- 
ment, deduction of —Notijication that arrangements have 
been made for delivery ©] copies during vacation— 
Printing charges, calling of, on last Court day before 
wacation—Payment on re-opening day— Computation of 
time. к 

Where under a rule arrangements are made by a 
High Court for delivery of copies during the Court 


' vacation, it is necessary that all steps for obtaining 


copies should be taken during the vacation. [p. 519, 
ek therefore, printing charges were called for 
on thelast Court day before the vacation and they 
were paid only on the re-opening day of the Court: 

Held, that the whole period of the vacation must 
be reckoned in computing the period of limitation. 
[р. 519, col. 2.] 

Komuru Appalaswami v. Palli Narayanaswamy, 49 
Ind. Cas. 626; 86 М. L. J. 62, applied. 

Tukaram Gopal v. Pandurang Sadaram, 26 B. 584 
atp 586;3 Bom. L. R. 143 and Siyadatunnissa v. 
Muhammad Mahmud, 19 А.349; А. W. N. (1897) 76; 
9 Ind. Deo. (x. s.) 226, distinguished. 

Second appeal against the decree of the 
Court of the Subordinate Judge, 
Coimbatore, in Appeal Suit No. 142 of 
1916, preferred against the decree of the 
Court of the Principal District Munsif, 
Erode, in Original Suit No. 596 of 1915. 

FACTS appear from the judgment. 

Mr. S. T. Srinivasagopalachariar, for the 
Respondent, took the preliminary objec- 
tion that the second appeal was presented 
out of time. So far as the filing of the 
decree was concerned, it was obviously 
beyond time, more than three montks having 
elapsed after the decree was passed, 
deducting the period taken in obtaining the 
sertified copy. The presentation with the 
printed copies on 9 August was also 
out of time. Before the slosing of the 
Coimbatore District Court for the long 
vacation, the Court issued a notification to 
the effect that arrangements were made for 
delivery of copies to parties during the 
vacation. That notification was issued 
pursuant to the High Court Rules and 
was binding сп parties. The printing 
charges were called for оп the last working 
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day of the Court before the vacation and 
they were due on a day during the vacation. 
As they were not paid in time, the appellant 
was not entitled to deduction of the period 
of the vacation, The appellant’s affidavit 
showed that he was aware of the practice 
of the Court, 

Mr. T. Narasimha Aiyangar (with him Messrs. 
E. Rajah Acyar and R. Ganapathy Atyar),for the 
Appellants.—The appellant is entitled to a 
deduction of the gazetted holidays, Ths 
application for copy should not have been 
dismissed for default of compliance during 
the vacation, The notification of the Court 
could not be read as meaning that money 
would be received for preparation of copies 
during the vacation. Deducting the vaca- 
tion, the appeal was in time. 

JUDGMENT.—A preliminary objection 
is taken that this appeal has been filed out 
of time. It was originally filed on the 30th 
July 1917 with a certified copy of the 
decree. The decree was passed on the 31st 
March 1917, and, therefore, filing on the 
30th July was considerably more than 90 
days after the decre». The time occupied 
in obtaining the certified copy is only seven 
days, and assuming that this presentation 
onthe 30th July was a valid presentation, 
the appeal is clearly time-barred. If this 
presentation is not valid, we have to 
consider whether the presentation on the 
9th August with the printed copies was 
in time. The application for printed 
copies was made on the llth April and 
printing charges were called for on the 
98th April. The , Court closed for the 
annual vacation on the29th. On the 5th 
May the copy application was dismissed 
for default of payment of printing charges, 
and on the re-opening day, 2nd July, a fresh 
application for copies was put in and they were 
supplied on the 6th August. The question 
is whether the appellant was bound to 
pay the printing charges called for on the 
28th April before the re-opening of the 
Court or on the 2nd July, or, to put it in 
another form, whether the вору application 
was rightly dismissed on the 5th May for 
non payment, for if the period of the 
vacation cannot be deemed to be part of the 
period requisite for obtaining copies, the 
appeal is certainly out of time. It has been 
reaently held by а Bench of this Coart to 
whigh one of us was а party, Segond 
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Appeal No. 1545 of 1917 [Komuru Appala- 
swamt v. Palli Narayanaswamy (1) | that when 
& party failed to take delivery of a copy 
during the vacation, he was not entitled to 
deduct the period intervening between the 
time when the copy was ready and the 
end ofthe vacation, for, in accordance 
with the High Court’s Rules, a notification 
had been published that arrangements 
would be made for granting copies during 
the adjournment of the Court. In accoord- 
ance with that case the period of tha 
vacation here also could not be deemed to 
be requisite for obtaining copy, for there 
was а notification that arrangements would 
be made. In the Coimbatore Court from 
which this appeal is filed, the notification 
instead of saying that arrangements will 
be made for grant of copies reads: " Arrange- 
ments be made for delivery of copies ”, and 
it is contended that this did not mean that 
money will be reseived for printing ohar- 
ges. We think, however, thatif arrange- 
ments are made for delivery of copies and 
applications are allowed tobe put in up 
to the olose of the last working day, it 
necessarily follows that arrangements will 
bə made for all the necessary steps being 
taken between the application for вору 
and the final delivery, and one of these 
steps is the payment of printing charges. 
That tae appellant was aware that this 
was the practice is shown by his affidavit, 
in which he says that he remitted the 
money on the lst May to his Vakil and 
that his Vakil omitted to pay it into 
Court. The whole period, therefore, of the 
vacation must be reckoned in computing 
the period of limitation; and the appeal is 
certainly out of time. Appellant cannot rely 
on the cases reported as Tukaram Gopal v. 
Pandurang Sadaram (2), Styadatunnissa v. 
Muhammad Mahmud (9), for he did not 
file the appealon the day after he received 
the copies, and was guilty of aday’s delay 
in payiug printing charges. 

It, however, appears that the only default 
committed by the appellant was in nof 
seeing that his Vakil paid in the printing 
charges he remitted. Except for this 
omission, he was throughout diligent and 


(1; 49 Ind. Cas 626; 86 М, L. J. 62. 

(2) 25 B. 684 at p. 586; 3 Bom. L. R. 143. 

(3) 19 A. 342; A. W, N. (1897) 76; 9 Ind. Dee, 
(к. в.) 225, 
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lost no time in again applying for copies 
and presenting the appeal after they were 
granted. Under section 5 of the Limita- 
tion Act, therefore, we excuse the delay. 
To turn tothe merits, the plaintiffs sue 
for a permanent injunction restraining the 
defendant from opening a oertain sluice 
and taking water from a channel The 
District Munsif gave a decree restraining 
the defendant from opening the channel at 
the place where he has cut the side of 
the masonry channel. In appeal, the 
Subordinate Judge dismissed the plaintiffs’ 
suit, The latter’s decree is based on the 
fact that there is no evidence that the 
defendant cut the brick built channel, and, 
therefore, the plaintiff is notentitled to an 
injunction. Objection is taken to this 
finding on the ground that there is a 
certain amount of evidence that the defend- 
ant out the channel and no doubt there 
isan ambiguous statement in the Ist 
plaintiffs oross-examination that the defend. 
ant out this channel and also a state- 
ment in examination-in-chief of P. W. No. 5. 
However, itis not alleged in the plaint 
that the defendant out the channel, but, 
on the contrary, the defendant alleges in 
his written statement that the ‘plaintiff 
breached the channel and the plaintiff 
took no issue on this point, The District 
Munsif based -his finding'as to the breach on 
his own personal inspection; Lut inasmuch 
as he did not see at the inspection the 
remainder of this channel which was 
running underground, his inspection was 
not of very much value and in any case 
he should not have based a finding solely 
upon it. In the Appellate Court, a fresh 
commission was issued and the Commissioner 
found traces of brick built channel under- 
ground, and itis this channel which the 
defendant alleges was used by the plaintiff 
in accordance with the permission granted 
by Government in 1878 and he further 
alleges that of late years the plaintiff has 
been using another sbannel up to the 
point T in the Commissioners plan. No 
doubt there isa breach in the original 
brick built channel between the points 
T and L, But we think we must accept 
the Subordinate Judge’s finding that the 
defendant did not cause this breach. In 
that view, the plaintiffs are not entitled 
to apy injunction, and as regards the 
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injunction prayed for that the defendant 
should be restrained from opening the 
sluice referred to, which is on the defend- 
ant’s land, the plaintiffs have no right 
io interfere with it. The plaintiffs’ suit 
must, therefore, fail. 


But with a view to avoid further litiga- 


tion we think it advisable to give the 
plaintiffs a declaration, to which the defend- 
consents, to the effect that they are 
entitled to restore the brick built covered 
channel to its original state between the 
points T and L. But it must be noted 
that the channel must be a, covered 
channel, as that has been found by the 
Subordinate Judge to be the nature of the 
original channel. Subject to this declara- 
tion, the plaintiffs’ suit is dismissed with 
costs throughout. ' 
Decree modified. 
M, 0. P. 


PATNA HIGH. COURT. 

Отт, Revision No. 171 or 1918. 
February 18, 1919. 
Present; — Мг. Justice Mullick and Mr. Justice 

Jwala Prasad. ; 
Srimuty CHARU SILA DASI — 
PETITIONER 
versus 
HARAN CHANDRA MUKHERJEE 
AND OTHERS—OpprosiTH PARTY, 

Civil Procedure Code (Act V of 1908), О. XXXIII, 
sr, 4, 5, 6, 7—Application for leave to sue as pauper 
—Scope of enquiry—Jurisdiction of Cowrt—Benami- 
dar, whether cam be permitted to sue as pawper. я 

It is fully competent for a Court to take evi- 
dence under rules 6 and 7 of Order XXXIII of the 
Civil Procedure Code upon any of the matters 
specified in rule 5 of the Order and to decide upon 
those matters to thebest of its ability. [p. 621, col. 2.] 

The provisions of Order XXXIII of the Civil Pro- 
cedure Code have been designed in aid of bona fide 
litigants and must be strictly confined to such 
litigants. 16 cannot have been the intention of the 
Legislature that a litigant fully able to comply with 
the terms of the fiscal law should, by setting up 
a pauper as his nominee, be entitled to evade the 
claims of the State, The effect of permitting & 
Benamidar to sue as a pauper would beto givea 
person who is not apauper the right to evade the 
fiscal law, and to infringe the provisions of rule 6 


(e) of Order XXXIII of the Civil Procedure Code. 


[p. 622, col, 1.] 
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. Appeal froma desision of the Subordinate 
Judge, Chota Nagpur. 

Mr. Sailendra Nath Palit, for the Petitioner. 

Messrs. Siva Saran Lal, Atul Krishna Ray, 
Prafulla Ohandra Bose and Nava Kumar Chau- 
dhury, for the Opposite Party. 

JUDGMENT. 

Моласк, J.—This is an application for revi- 
sion of an order made by tbe Subordinate 
Judge of Chota Nagpur refusing leave to 
the petitioner to sue asa pauper under Order 
XXXIII of the Code of Civil Procedure. 
The petitioner alleges that she haslent money 
“to the defendants upon a partnership. She 
sues the defendants for damages for the 
rescision of that contract. ; 

The Subordinate Judge does not appear 
to have examined tke plaintiff under Order 
XXXIII, rule 4, but appears to have 
straightaway embarked 
under Order. XXXIII, rule 6, not only 
upon the question of- pauperism but also 
upon the points referred to in. rule 5. Ав 
a result of that enquiry after examination 
of witnesses the Subordinate Judge came to 
the conclusion that it was поб necessary 
to determine whether or not the plaintiff 
was a pauper. He found that the 
plaintiff was а Benamidar for her husband 
who was a clerk in Government service 


and that, therefore, the allegations in 
her plaint showed по cause of 
action, The petitioner now asks us to 


interfere under section 115, Civil Procedure 
Code, alleging that the Court has exceeded its 
jurisdiction or exercised its jurisdiction in 
a materially irregular manner by going 
into the question whether the petitioner 
was a Benamidar. It is contended by the 
learned Vakil for the petitioner that the 
Court was only entitlel to determine, upon 
a perusal of the plaint and an examina- 
tion, if necessary, of the petitioner herself, 
whether or not the disqualification under 
clause (d) of rule 5 was established, and 
that the Subordinate Judge had no juris- 
diction to engage in an elaborate enquiry 
as tothe merits of the plea of Benami 
raised by the defendants. Reliance is placed 
by the learned Vakil upon Gopal Chandra 
. Neogy v. Bigoo Mistry (1), where their Lord- 
ships of the Calcutta High Court observed as 
follows with referance to an order made 


(1) 86, W. N. 70. 
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by a Court under somewhat similar cireum- 
stances:— 

_ What he does really is that he applies 
a course of enquiry to the matter he had 
to investigate under sestion 407 which was 
not applicable tc it, and he thereby fails to 
apply to the matter a course of enquiry which 
was applicable. If he had confined his en- 
quiry to the allegations as made in the plaint, 
and if he had said that those allegations do 
not show a right to sue, it is extremely doubt. 
ful whether this Court could interfere with 
his order under section 622, however wrong. 
that order might be. But he does not do 
80, rather he introduces considerations whioh 
are entirely foreign tothe enquiry which 
he was called upon to make, and upon 
those considerations he holds that the allega- 
tions in the plaint do not show a right to 
sue." The learnéd Vakil next relies upon 
Govindasami Pillai v. Municipal Council, 
Kumbakonam (2). In this case, their 
Lordships of the Madras High Court do 
not cite any authority for the proposition 
that Order XXXIII, rule 5, does not son- 
template that the Court shall go into в 
question of limitation to see if the petitioner 
has а subsisting cause of action, Indeed 
their Lordships appear to have overlooked 
a decision of their own Court, Amirtham v. 
Alwar Manikkam (8), which decides the 
contrary. 

Rule 7 of Order XXXIII clearly enacts 
that the Court shall hear arguments, if the 
parties so desire, on the question whether 
upon the face ofthe application and of the 
evidence (if any) taken by the Oourt the 
application is, or is not, subject to any 
of the prohibitions specified in rule 5, 
In other words, it is fully competent for 
a Court to take evidence under rules 6 
and 7 uponany of the matters specified. 
in rule 5 and to decide upon those matters 
to the best of its ability. In support of 
what the law so clearly enasts the learned 
Vakil forthe opposite party cites Kamrakh 
Nath v. Sundar Nath (4), which follows the 
earlier case of In the matter of Gunga Dass 
Adhikaree (5). 

It is clear, therefore, that the contention 
that the Court had no jurisdiction to in- 
(2) 45 Ind. Cas. 95; 41 M. 620; 34 M. І, J. 399, 

(3) 27 M. 37. 

(4) 20 A. 299; A.W. N. (1898) 36; 9 Ind. Dec, (x. в.) 
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vestigate the question of Benami by taking 
evidence, cannot He sustained. 

Then it is urged that even though the Court 
had the power во to do, the Court has not in 
80 many words found that the petitioner was 
a’ Benamidar for her husband, Now, it is 
true that the finding is not very happily 
worded but upon а reading of the whole of 
the judgment of the learned Subordinate 
Judge, I have no possible doubt that he has 
found that the petitioner is a Benamidar, 

It is next contended that even if she is 
a Benamidar the decision of the learned 
Subordinate Judge that she has no right 
to sue, is wrong in law. Itis not neces- 
sary for our purposes to go into the ques- 
tion whether a Benamidar is entitled in all 
cases to sue upon а money debt. It is 
sufficient to say that the Subordinate Judge 
lad jurisdiction to decide the question and 
if he has decided it wrongly, that is a 
matter which does not give the petitioner 
a right to come to us under section 115, 
Civil Procedure Code. The Court had juris- 
distion to deside rightly as well as wrongly 
and if unfortunately he has decided wrongly, 
that does not in any way affect his jurisdia- 
tion. This was also the view taken in 
Kamrakh Nath’s case (4) cited above. 

- There is firally a further reason why the 
petitioner should not be allowed to succeed, 
)f the petitioner is a Benamidar the effect 
of permitting -her to sue as a pauper will 
be to give aperson, who is not a pauper, the 
right to evade the fiscal law. That cannot 
be the intention of the Statute. The Statute 
has been designed in aid of bona fide litigants 
and must be strictly confined to such litigants, 
It cannot have been the intention of the 
Statute thata litigant fully able tocomply 
with the terms of the fiscal law should, by 
setting up a pauper as his nominee, be entitled 
to evade the claims of the State. Indeed rule 
5 of Order XXXIII does make a provision for 
eases of this kind. Sub-clause (e) of that rule 
enacts thatif the petitioner has entered into 
any agreement with reference to the subject: 
matter of the proposed suit under which 
any other person has obtained an interest 
in that subject, then he will not beallowed 
to avail himeelf of the benefits of the 
rule. Here, the petitioner has by implication 
made an agreement with her husband with 
reference to the subject-matter of the suit 
and, therefore, the principle of sub-clause (e) 
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must apply. For all these reasons the deoi- 
sion of the Subordinate Judge seems to be. 
correct and the application must be dismissed 
with costs, hearing fee two gold mohurs. 
JWALA Prasad, J.— I agree. 
Application dismissed, 


LOWER BURMA CHIEF COURT. 
First Civit APPEAL, No. 154 ок 1916, 
February 18, 1918. 

Present; —Sir Daniel Twomey, Кт., 
Chief Judge, and Mr. Justice 


Maung Kin. 
MA YU-—PLAINTIFF—A PPELLANT 
versus 
PO THAUNG AND OTAERS—DEFENDANTS— 
RESPONDENTS., 


Buddhist Law, Burmese—Deati-bed gift, validity of 
—Trust—Disposition of property contrary to personal 
law, validity of. 

Under Burmese Buddhist Law a death-bed gift 
without delivery of possession is invalid. To 
recognize such gifts as valid would be practically 
recognizing the power of making Wills, which is 
entirely foreign to Burmese Buddhist Law. [p, 522, 
col, 1, 

A ae cannot by the interposition of a trustee 
make a disposition of property which his personal 
law prevents him from making by means of a 
direct gift. [p. 523, col. 2.] ' 

Мт. May Oung, for the Appellant, 

Mr. Doctor, for the Respondents. 

JUDGMENT.—In these two oases, Civil 
First Appeals No. 354 0# 1916 and No. 11 
of 1917, Ma Yu, widow of U Kyin and 
administratrix of his estate, sued for posses- 
sion of two paddy holdings measuring res- 
pectively 32-75 acres and 19-02 acres, which 
U Kyin U а few days before his death, 
when on his death-bed, transferred by two 
registered documents to his nephew Ро 
Thaung. The deeds of gift contain a clause 
as follows: — When, hereafter, the paddy 
land herein given is sold, the proceeds shall 
not be devoted to avy other purpose, as 
the gift is made for religious offerings in 
connection with the Buddha and Sanga.” 
According to Po Thaung himself, U Kyin 
U said that if he recovered from his illness 
the property would remain as his own, in 
other words, the gift was to take effect in the 
event of his death. The deeds of gift were 
executed on the 12th June 1910 and U Kyin 
U, according to the finding of the Distriat 
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Court, died on the 16th June 1910. Po Thaung 
sold the smaller holding the next day after U 
Kyin U's death to Maung Pan’ Gaing for 
Rs. 950. The larger holding was sold by 
Po Thaung to Lu ‘Hla for Rs. 1,500 on the 
16th October 1912 and Lu Hla sold it to 
Х.Р. Servai on the 23rd April 1914 for 
Rs. 400. The plaintiff produced evidence 
that Lu Hla and N. P.Servai were warned 

y her not to buy the land and this evidence 

as not been rebutted. Pan Gaing admitted- 
ly had full. notice of the circumstances by 
whioh his vendor Po Thaung-obtained pos- 
session of the land, for he was present when 
the deeds of gift were executed. 

Ma Yu pleaded that the gifts were invalid 

as U Kyin U was unoonscious at the time 
of execution of the doouments. It was 
held by the District Court, however, that 
execution was duly proved and both suits 
‘were dismissed. An issue was framed 
whether the gifts were valid according to 
Buddhist Law. The District Court does not 
appear to have considered this question, nor 
did the Court consider the farther questions 
whether Ma Yu as wife of the donor had 
an interest in the property and whether 
the deeds of gift to which she was nota party 
would ope-ate to transfer that interest to the 
donee. 
: Ma Yu appeals to this Court both on 
the question of fact as to the donor's mental 
capacity at the time of the gifts and on 
‘the question of their validity under the Bud- 
dhist Law of inheritance. 

We have not found it necessary to hear 
Counsel on the question of faci, because 
the gifts appear to us to be clearly invalid 
according to the Buddhist Law. 

In Ma Pwa Swev. Ма Tin Nyo (1) the 
Judicial Commissioner, Upper Burma, held 
that а registered deed of gift made on a 
death-bed by her husband to his wife with- 
out delivery of possession was invalid as 
such a gift “would enable a Buddhist to 
defeat his own personal law, and practically 
to dispose’ of his property by a method 
which would be in all essentiala equivalent 
to a Will". It was pointed out that the 
question of validity of a death-bed gift must 
be regarded as a question of inheritance, 
to which Buddhist Law is applicable This 
decision was followed in Lower Burm: in 
(1) 0. В.В. (1902-03). 11, Buddhist Law, Gift 1. 

b : Е : 
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Maung Ba Aung v. Ma Pa U (2) and no 
reason has been advanced inthe present ease . 
for dissenting from it. 

Mr. Dostor for the respondents urges that 
the principle should be limited tc cases in 
which the donee is an heir of the donor, but 
it is olear that the principle of the ruling 
applies even with greater force where the 
donor seeks to evade the law of inheritance 
‘altogether by disposing of his property in 
favour of a person who would not be an 
heir. Nor сап we ‘find any ground for 
making any exception where the gift is made 
with the object of procuring spiritual benefit 
for the donor. 

In the present case Maung Po Thaung, 
to whom the lands were transferred, was 
given no beneficial interest in them and 
was in the position of a trustee for enrry- 
ing out the wishes of the donor after his 
death. But it isa well-established principle 
of law that a man cannot by the interposi- 
tion of a trustee make a disposition of pro- 
perly which his personal law prevents him 
from making by mears of а direst gift. 


The decrees of the District Court in both 
Buits are set aside and there will be deorees 


in favour of the plaintiff Ma Yu for possession 


of the two holdings with costs throughon'. 

The issue as to mesne profts has still to 
be determined in both cases and the cases are 
remanded to the District Court for that pur- 
pose and for final disposal, 


Agpeal allowed, 
(2) 1 Bur. L. T. 57. 


PUNJAB CHIEF COURT. 
Seconp От. АРРЕАЬ No. 3181 or 1917. 
January 24, 1919, 

Present :—Sir Henry Rattigan, Кт., 
Chief Judge. 

GHUNGAR MAL—Ptaintirr— 
APPELLANT 
versus 
CHANDAR SHANKAR-—DEFESNPANT— 
RESPONDENT. 

Temple—Injunction, suit for— Defendant exercising 


all rights of management—Inference—Defendant, 
whether can be  evicted —Misconduct, absence of, 
effect of. 


In a suit for a declaratory decree and for an 
injunction in respect of a temple, it appeared that 
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since the death of his father the defendant had 
been exercising all the rights of management of 
the temple, such as leasing and receiving the rent 
of shops, collecting subscriptions for the temple, 
residing on the premises and conducting the worship 
of the gods, paying Municipal taxes, etc: 

Held, (1) that the Courts were fully justified in 
drawing the inference that the community as a 
whole had accepted the defendant as the successor 
of his father ; 

(2) that since the defendant had not been guilty 
of any such misconduct as would justify his eviction 
from the temple or his deprivation of its manage- 
ment, the plaintiffs suit was rightly dismissed 
and no second appeal was competent, 


Second appeal from the decree of the 
Distriot Judge, Ambala, dated the 25th July 
1917, affirming that of the Subordinate 
Judge, lst Class, Simla, dated the lith 
September 1916, dismissing plaintiff's claim. 

Bakhshi Tek Ohand, for the Appellant. 

Dr. Gokal Ohand Narang, for the Respond. 
ent. 

JUDGMENT.—Upon further  considera- 
tion and having regard to the fasts as 
proved in the first Court,I do not think 
any second appeal lies. The lower Courts 
are agreed that upon the death of the 
defendant’s father, which is stated to have 
occurred in 1911, the defendant succeeded 
вв manager of the temple and has since then 
been exercising all the rights of manage. 
ment with the tacit consent and acquies- 
sence of the Sud community. Ав the first 
Court points out, he has been leasing and 
receiving the rent of the shops, collecting 
subscriptions for the benefit of the temple, 
been residing on the premises and оол. 
ducting the worship of the gods, paying 
Municipal taxes and corresponding with the 
Muaieipality in all matters relating to the 
temple. From these facts I consider the 
Courts were fully justified in drawing the 
inference that the community as a whole 
had accepted the defendant as the successor 
of his father. The lower Courts are also 
agreed that the defendant has not been 
guilty of any such misconduct as would 
justify his eviction from the temple or his 
deprivation of its management. Upon these 
findings plaintiffs have no cause of action 
against the defendant and their suit was 
rightly dismissed. 

I accordingly 
costs, 


reject this appeal with 


Appeal rejeeted, 
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LOWER BURMA CHIEF COURT. 
First Civit Appear No. 106 or 1917, 
March 27, 1918. 

Present: —Mr. Justice Ormond and Mr. 
Justice Pratt. 

MA NGWE U-—DzrENDANT— APPELLANT 
versus 


MAUNG THAN —PuarsTIFF —RE8PONDENT, * 

Buddhist Law, Burmese— Succession — Apatittha 
child, share of. 

An appatittha child takes half the estate of hig 
adoptive parents, in the absence of any natura 
or kittima children, equally with the co-heirs of 
the adoptive parents. [p. 524, col. 2.] 


Mr. May Oung, for the Appellant, 

Mr. Bomanji, for the Respondent. : 

JUDGMENT.—The plaintiff, a winor, by 
his guardian ad litem sued for his share 
in the estate of Ko San Htu and Ma Ni. 
The defendant, who is the daughter of, Ma 
Ni by a former husband, is in possession 
of the estate. The plaintiff's case ig 
that he is the son of a БЫ та daughter 
of the deceased couple and he claims а 
seven-eighths share of the estate. The 
Distriot Judge has found thatthe plaintiff's 
mother was an appatittha child of the old 
couple and has given him a decree 
for a five-elevenths share of the estate 
upon the authorities of the dhammathats 
sited in section 190 of the Digest, 

The defendant appeals, and her case is 
that the plaintiffs mother was not an 
appatitiha child, that the plaintiff is not 
entitled to any share, and that in any 
event he is not entitled tc so great a 
share as five-elevenths, Mr. May Oung for 
the appellant withdraws the first two 
grounds of appeal. It is, therefore, conceded 
that the plaintiff's mother was an appatiitha 
child of the deceased couple, 

It is difficult to sae the reason why 
the plaintiff was given five-elevenths, 
There is no judicial authority to show 
what the share of the plaintiff would be, 
but section 198 of the Digest would show 
that an appatittha child takes half the 
estate in the absenca of any natural or 
kittima children equally with the co-heirs 
of the adoptive parents. Ag regards Ma 
Ni’s estate the defendant being the daughter 
of Ma Ni, the plaintiffs mother as 
an appatitiha child of Ma Ni would take 
nothing. As regards San Htu’s estate, 
the defendant would be an heir of San Htu 
as she 1з his step-child, therefore, the 
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appatittha child would be entitled to half 
his estate. Мг. Bomanji forthe respondent 
and Mr. May Oung for the appellant 
both agree that this would be an equitable 
way of deciding the case, and it is in 
accordance with section 198 of the Digest. 
It has also been agreed.that the estate 
shall be considered as to half as being 
the estate of Ma Ni and the other half 
as the estate of San Htu. There will, 
therefore, be a decree for the plaintiff 
for one-fourth share in the whole estate. 
San Htu survived his wife by one year 
and it is not alleged that he spent or 
squandered the estate of Ma Ni. There 
is some evidence to show that Ma Ni 
brought to her marriage with San Htu 
one plot of land which was sold daring 
the continuance of the marriage, The case 
has virtually been compromised, and we 
are of opinion that such result is “for the 
benefit of the plaintiff minor. The plaintiff 
asked for certain accounts to be taken 
against the administratrix, but the plaintiff's 
ease is not for the administration of the 
estate by the Court, and Mr. Bomanji 
drops these claims. The accounts of the 
administratrix сап be taken when she 
files them as administratrix, The decree 
is, therefore, varied by giving the plaintiff 
a decree for one-fourth of the estate of 
San Hin and Ma Ni and-for partition 
of the same. The costs of both parties 
in both Courts will come outof the estate, 
Decree varied, 


CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Deore No, 318 
or 1917. 
March 5, 1919, 
Present; —Justice Sir Edward Fletcher, KT, 
and Mr, Justice, Cuming, 
BIDHU SEKHAR BANERJEE-— PrAINTIFF 
— APPELLANT 
X versus 
KULODA PRASAD DEOGHARIA AND 


OTHERS — DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 
Tr. 68, 63—Clatm proceedings —BSuit te set aside order 
—Defendant sued as shebait of 1801—1401, whether 
necessary party--Pleadings —Suit by or against person 


INDIAN OASES, 


525 


in representative capacity—Title of plaint, form of— 
Grant, construction of—Swurrownding circumstances — 
Grantee, conduct of. 

À property having been aitached in execution 
of а decree, the judgment-debtor preferred a 
claim alleging that the property did not belong 
to him but was the property of a goddess of whom 
he was one of the shebaits, The claim having been 
allowed, the decree-holder instituted a suit against 
the judgment-debtor to set aside the order allowing 
the claim : 

Held, that as it was abundantly clear on the 
plaint that the suit was brought against the defend. 
ant because, ав a shebait of the goddess, he had 
preferred a claim and succeeded in obtaining an 
order upholding the claim of the goddess, the idol 
was not a necessary party to the suit, nor were 
the other shebaits of the idol necessary parties, as 
they were not parties to the claim proceedings, 
[p. 526, col. 1; р, 527, col. 1.] 

ere a suit is brought by or against a person 
in a representative capacity, it is not necessary to 
state in the cause-title of the plaint the represent. 
ative capacity in which the plaintiff or the defendant 
Sues or is sued, although no doubt that is a 
aam place to make such a statement. [p. 526, 
col. 2, 

At any rate the failure to make such a statement 
in the cause-title of the plaint would not be a 
defect of party but would merely be a matter 
which the Court might amend by adding а state. 
mentto the plaint that the plaintiff or defendant 
was suing or was being sued in hig represent. 
ative capacity. [p, 526, col. 2,] 

A suit for the recovery of property which is claim. 
ed by the defendant as belonging to an idol ean be 
properly maintained in the name of the shebait, 
[р. 526, col. 1.] 

Where in respect of a grant made by a deed it 
was doubtful on the construction of ‘the deed 
whether the grantor intended to make an out-and. 
out grant in favour of the shebaits, subject only 
to the maintenance of the worship of the deity, or 
whether the grant was made wholly for the benefit 
of the idol: 

Held, that as the properties had been dealt with 
by the shebaits as their own properties for a con. 
siderable time, they were not dedicated out.and. 
out for the benefit of the idol but were granted to 
the shebaits, subject only to a charge for maintain- 
ing the worship of the idol.[p. 527, col. 2.] 2 


Appeal against the decree of the Officiating 
Subordinate Judge, Burdwan, dated the 19th 
September 1917, ; 

Babus Karunamoy Ghose and Panchanan 
Ghose, for the Appellant. 

Babu Rishindra Nath Sirkar, for the Re- 
Spondent. . 

JUDGMENT. 

FLETCHER, J.— This an appeal preferred by 
the plaintiff against the decision of the learn- 
ed Officiating Subordinate Judge of Burdwan, 
dated the 19th September 1917, The suit 
was brought by the plaintiff to set aside 
an order allowing a claim preferred under 
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Order XXI, tule 58, Code of Civil Procedure. 
The plaintiff was a decree-holder who had 
obtained a decree on the 21st November 
1911. That decree was upheld on appeal, 
and, after that, execution proceedings were 
instituted andthe property of the judgment- 
debtor was attached. Then the present de- 
fendant, who was the judgment-debtor, put in 
a olaim on behalf of a Hindu deity of the 
name of Kalyaneswari Devi alleging that 
the property that bad been attached was not 
his but was the property of the goddess. 
On the 20th March 1915 the proceedings 
in the claim case terminated, the Judge 
upholding tbe claim of the deity which had 
been preferred and only preferred by the 
judgment-debtor as her Shebait. On ihe 
6th March 1916 the plaintiff instituted the 
‘present suit against the present defendant. 
16 seems to be abundantly clear on the. plaint 
that this plaint was filed against the present 
. defendant because as the Shebait of the 
‘goddess he preferred a claim and succeeded 
jn obtaining an order upholding the claim 
of the goddess, That seems to me to be 
obviously so, because any proceedings as be- 
tween the plaintiff who was the decree- 
holder- ard the defendant in his present 
capacity пв judgment-debtor would be barred 
under the proyisions of section 47, Civil 
Prosedure Code, and X think both from the 
allegations in the plaint and from all the 
circumstances that the plaintiff instituted 
those proseedings against the defendant as 
representing this Hindu deity. The 
learned Judge of the Court below on 


the merits was wholly in favour of the ` 


plaintiff, But the plaintiff's suit failed 
for this reason. The learned Judge held that 
the idol was a necessary party to the suit 
and, as the application to add the idol 
as a party was made after the expiration 
of one year from the dispcsal of the 
claim case, therefore, the suit as against 
the idol was barred by limitation. In my 
‘opinion the authorities show quite clearly 
that the idol is not в necessary party to 
such a suit. The right to sue is vested 
in the Shebait, and if the right to sue is 
vested in. the Shebait, it is not necessary 
that the idol should be there asa party. 
The suit can be properly maintained in 
the name of the Shebait. If authority is 
wanted for this proposition, the decision 
of the Privy Council in Jagadindra Nath 
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Roy v. Hemanta Kumari Debi (1) may. be 
cited. ie 

The next point was that, ав the defendant 
was sued in & representative capacity, the 
plaint was defective and that the defeat 
would not be sured without the addition 
to the name of the defendant the fact 
that he was being sued on behalf of the 
idol. Order УП, rule 9, sub-rule (2), 
Civil Procedure Code, states that where 
the plaintiff sues or the defendant or any 
of the defendants is sued ina representative 
capacity, the plaint shall contain such 
statement as will show in what capacity 
the plaintiff or the defendant sues or is 
sued. The decisions of this Court are 
quite clear on this point. [It is not певэз- 
sary to state in the cause-title of the 
plaint the representative capacity in 
which the plaintiff or the defendant sues 
or is sued, although no doubt that is a 
convenient plase to make sush a statement. 
In support of that, I may refer to the deoi- 
sion in Auarmant Singha v. Wasif Ala 
Murza (2) and also to the decision 
reported as Dinabandhu Nandi v. Ohamiraddi 
Mii (3). If ib is поё necessary to state 
that in the cause-title, it seems to me 
quite clear in this case that the plaint does 
show that the defendant was being sued 
as the Shebait of the idol. In any case, 
the defendant being before the Court, the 
failure to make such a statement would 
of party but would 
merely be a matter which the Court 
might amend by adding в statement to the 
plaint that the defendant was being sued in 
this particular capacity. 16 would not be add- 
ing a new party, it would be merely rectify- 
ing a simple omission to state that the 
defendant was being sued as the Shebait 
of the deity. . That it would be a mere 
omission is sufficiently shown by & 
Full Bench decision of the Allahabad 
High Court in the case of Jodhi Rat v. 
Basdeo Parshad (4). 

Then it was said that the suit was 
defective for want of other parties, that 
is, that the defendant had so-Shebaits who 


(1) 82 C. 129 (Р. С.); 31 I. A. 203; 8 O. W.N. 809; 6 
Bom. L. В. 765; 1 A. L. J, 686; 8Sar. Р. C. J, 698. 

(2) 28 Ind, Cas. 818; 9 O. W. N. 1193. 

(3) 34 Ind. Cas. 548. 

w 11 Ind, Cas. 47; 38 А. 785 at р, 781; 8. A. L. J; 
817. . 
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were not made parties to the szit. There is a 
very short answer to that and it is this: 
The present defendant on behalf of the 
idol preferred the claim oase аз has 
already been stated. In that proceeding, 
he succeeded. But it was not suggested 
by him there that there were other во- 
Shébaits who were necessary parties to 
that proseeding. As between the present 
plaintiff and the defendant as such 
Shebait, the proceedings in the claim case 
are conclusive, subject only to the suit 
mentioned in Order XXI, rnle 68, Code of 
Civil Procedure. That being so, the only per- 
sons litigating this matter are the parties be- 
fore the Court in the claim oase. The other 
co-Shebaits will not be affected either by the 
claim case or the present suit. In my 
opinion, it is quite clear that the co-Shebaits 
are not necessary parties in this case which 
is to vacate the order made at the 
instance of the defendant in the 
olaim case. That disposes of points on 
which the learned Subordinate Judge has 
desided the case against the plaintiff, except 
one-- point on which the 
came to the conclusion that the property 
was, in faot, secular property subject only 
toa charge for maintaining the worship 
of the Hindu goddess Kalyaneswari Devi. 
Now, the defendant attempting to support 
the judgment of the learned Judge has 
argued that the conclusion arrived at by 
the learned Judge, that this property was 
subject only to a charge for maintenance of 
the worship of the deity, is wrong. The case 
seems to me to stand in this way. As to 
plot No. 1, the plaintiff cannot ‘go into 
that point because that was adjudicated on 
in the previous claim case and this suit 
having been instituted more than one year 
after the adjudication in the previous claim 
case, the matter with regard to plot No. 
1 is barred by limitation. The other plots all 
seem to me to stand or fall ‘together, It 
is quite true that the Sanads are not in in- 
identical terms and the words vary ani 
perhaps are stronger in some oases than 
in others. But having gone through the 
Sanads, І come to ths conclusion that the 
language used in these ancient documents ig 
in every ease ambiguous. Whether the 
grantor intended to make an out-and-out 
grant in favour of the Shebaits, subject only 
to the maintenance of the worship of the 
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deity, or whether the grant was made wholly 
for the benefit of tbe idol, seems to be 


а matter on which there is a good deal 
to say. But the subsequent conduct 
of the parties in this case is not open 
to doubt. There is a series of transactions 
extending over a considerable period where 
these properties have been dealt with by 
the present defendant as hig own pro- 
perties. Mortgages have been made to satisfy 
personal decrees, mortgages have been made 
for meeting the family expenses of tha 
Shebaits and for other purposes which 
clearly воша not be matters which were 
fo benefit the idol. In addition to this, 
the mortgages are usufruobuary ін form. 
At any rate, during the terms for which 
the usufrnotuary mortgages were in existenag 
the properties would be absolutely withdrawn 
from the services of the idol, if these 
properties had been dedicated out and out for 
her benefit, I see no reason to disagree with 
the conclusion arrived at by the learned 
Subordinate Judge that these properties 
were not in fact dedicated ont and out for 
the benefit of the idol but were granted to 
the Shebaits subject only to a charge for 
maintaining the worship of the Thakur, 
In the result, the present appeal must be 
allowed except as regards plot No, 1 men- 
tioned in the schedule annexed to the 
plaint and the order in the claim oase 
dated the 20th March 1915 set aside. The 
judgment and deoree of the learned Sub. 
ordinate Judge will be varied and in lieu of 
the judgment dismissing the whole suit there 
will be в declaration that a 3.annas 
share of the property desoribsd in the schedule 
annexed to the plaint other than plot No. 1 does 
not form the absolute Debutter property of 
the deity Kalayneswari Devi but is Bubjeot 
to a charge only for the maintenance of 
her worship. The appeal is allowed with 
costs of this Court and of the Court below, 
We assess the hearing fee in this Court at 
two hundred and fifty rupees, 
Cumina, J.—I agree, 


Appeal allowed, 
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LOWER BURMA CHIEF COURT. 
REGULAR Отт, No. 363 or 1917. 
May 7, 1916. 

Present: —Mr. Justice Young. 

M. ARIFF-—PLAINTIFE 
tersus 
RAHMAT BEE— DEFENDANT. 

Civil Procedure Code (Act F of 1908), О. II, rr. 8, 5— 
Joinder of causes of action—Defendant sued in different 
capacities, effect of — Misj oinder—Claims against 
separate estates, whether can be joined. 

А. person sued in different capacities is not the 
same defendant but a separate person in respect 
of each of the capacities in which he is sued. [pe 528, 
cols, 1 & 2.) 

Claims against different estates cannot be joined 
in one suit merely because all such estates are 
represented by the same person, where each of 
guch claims is based on a separate cause of action 
as against the particular estate. [р. 528, col. 2.) 


Claims against several defendants cannot be joined 
‘in one suit unless all the defendants are jointly 
interested in the relief claimed. Lp. 528, col. 2.] 


Messrs, Lambert and Kavier, for the 
Plaintiff. 

Messrs. N. M. Оошавјї and Hay, for the 
Defendant. 


ORDER. —In this suit the plaintiff sues 
(a) the administratrix of his father's estate, 
(b) the administratrix of his brother's es- 
iate, (e) the executrix of his mother’s estate 
and (d) his sister personally, seeking the 
administration of the three first estates and 
his share in another sister’s estate and ask- 
‘ing that certain deeds by which he gave 
up his interest in all four estates may be 
declared invalid on the ground that they 
were obtained by fraud. 

His sister, whom he sues personally for 
his share in another sister’s estate, is also 
the representative of the other three estates, 
and the plaintiff inter alia relies upon this 
unity of personality as entitling him to seek 
for all these reliefs in one and the same 
suit. 

In my opinionthe first ground of justifi- 
cation has no merit, for a person sued in 
different capacities is not the same defendant. 
Woodroffe and Ameer Ali’s Civil Procedure 
Code, Second Edition, page 615. Of. also 
Duchess of. Kingston’s case : "A verdict 

> cy, (1776) 2 &mith L, C. "31 at р. 466 (12th Ed. p. 
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against a man suing in one capacity will 
not estop him when he sues in another 
distinct capacity, and, in fact, is a different 
person in law”; also Leggott v. @. М. Railway 
Oompany (2) and Evidence Ast, seotion 18. 

The defendant Rabmat Bee must, there- 
fore,in law be regarded as four different 
persons and the case dealt with accordingly. 
There are, therefore, four different defend- 
ants 


The next question is whether there are. 
also several causes of action, A cause. of. 
action is defined in Read v. Brown (3) as 
meaning everything which ib is necessary, 
for the plaintiff to prove to obtain judg- 
ment. 

Here what he has to prove is that each of 
these four different defendants has not given 
him his rightful share in each of these four 
different estates. There seem to me to be 
four different causes of action. Obviously 
the cause of action against Rahmat Bee 
personally cannot be joined with any other 
of the causes of action. Hw hypothest it 
assumes her sister had an estate of her own 
and, therefore, the claim does not arise with 
reference to any of the estates held by 
Rahmat Bee in a representative capacity, and 
equally clearly the .deceased persons whom 
she represents were not liable jointly with 
her in respect of it, Under Order Il, rule 
5, therefore, this claim must form the sub- 
ject of a separate suit, 


Similarly with respect to the mother’s 
estate. The claim assumes she had an estate 
of her own, though the plaintiff does not 
seem to be certain upon the point: but if so, 
how is the representative of the mother’s 
estate interested in the fact that the repre- 
sentatives of different estates have failed in. 
their duty? It was the mother herself who in 
gonjunction and possibly in conspiracy with 
Rahmat Bee personally trioked or is alleged 
to have trieked the plaintiff out of bis 
father's and brother's estates, and ib was 
Rahmat Bee as executrix who eight years 
later and after her death tricked him out of 
his share in the mother's estate. Conspiracy 
or combination may possibly affect the matter 
as regards the brother's and father's estates 


(2) (1876) L Q. B. D. 539; 46 L. J. Q. B. 697; 35 L. 
T. 334; 24 W.R, 784. 

(з) (1889) 28 Q. B. D. 128 at p. 181; 581.7. Q. В, 
120; 60 L, Т, 260,37 W. В, 181. 4 
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but I do not вее how they can do so as regards 
the mother’s, if for no other reason than 
that the executrix of the mother’s estate 
was no party to the conspiracy, though pos- 
sibly Rahmat Bee was so personally. The 
ordinary rule, therefore, applies that where 
. there are two defendants and one ig not 
interested in the relief claimed against the 
other, there is multifariousness, and the 
Court cannot, if objection is taken at the right 
time, allow them to be joined in one suit, 
and this claim must also form the subject of 
a separate suit. 

Lastly I must consider the two remain- 
ing causes of action, viz, that the plaintiff 
was tricked out of his share (a) in his 
father's, (b) in his brother's estate. 

It is alleged that his mother, who was 
administratrix of both these estates, in eol- 
lusion with Rahmat Bee fraudulently induced 
him to give up his share in both estates 
by the same deed and for one undivided 
consideration. If I separated the two causes 
of action and ordered two suits, we should 
have exactly the same question viz., us to 
whether plaintiff’s signature to this deed 
was or was not fraudulently procured 
twice over. This seems to me inconvenient 
to say the least of it, and it is-also, iu my 
opinion, unnecessary. 

The plaintiff to susceed as; against each 
estate must prove that his signature to 
this deed was procured fraudulently: 16 is, 
therefore, a part of his cause of action and 
each administratrix is interested in rebut- 
ting his contention. Their alleged fraud is 
one cause of action and not several causes 
and, therefore, iu my opinion, there is no 
misjoinder as regards the brother’s and father’s 
estates, and the plaintiff can proceed against 
the defendants with regard to these, but must 
bring separate suits with regard to each of 
the other two estates and must elect as to 
which he will proceed with. 
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PATNA HIGH COURT, 
FULL BENCH. 


MISCELLANEOUS Civ APPEAL, No. 281 oF 1917. 
February 4, 1919. 

Present: —Sir Dawson Miller, KT., Chief 
Justice, Mr. Justice Coutts and Mr. 
Justice Manuk. 

JUNGLI LALL AND OTHERS— 
APPELLANTS 
versus 


LADDU RAM MARWARI AND ANOTHER— 


— RESPONDENTS. 

Decree against dead person, whether nullity—Ob- 
jection, whether can be taken in execution— Civil 
Procedure Code (Act V of 1908), О. XXII, rr. 4,6, 
О. XXXIV—Mortgage swit—Preliminary decree— 
Death of judgment-debtor before final decree—Final 
decree, whether can be executed against legal representa» 
tives. 

It is open to the representatives of a judgment- 
debtor to object to execution of a decree on the 
ground that the judgment-debtor was dead at the 
time the decree was made against him and that 
the decree was, therefore, a nullity [p. 532, col. 2.] 

The procedure prescribed for mortgage suits by 
Order XXXIV of the Civil Procedure Code differs 
from that prescribed by the Transfer of Property 
Act in that it requires a final decree to be passed 
before execution can take place, and before that 
is done there is no decree or judgment that can be 
executed. Гр. 533, col. 2.] Е 

Although in a mortgage suit the plaintiff’s right 
to execute the final decree depends in part upon 
the determination of issues upon which the pre- 
liminary decree was based, no final decree can be. 
obtained without a further hearing and determina- 
tion of subsequent issues, and, therefore, in such a 
suit, the hearing contemplated in Order XXII, rule 6, 
of the Civil Procedure (‘ode must be taken to be the 
final hearing which must necessarily take place 
before a decree capable of execution can be passed, 
[p. 533, col. 2.] 

Therefore, where a defendant in a mortgage suit 
dies after the passing of the preliminary decree 
and the final decree is obtained without bringing 
his legal representatives on the recerd, the decree 
во obtained is a nullity and is not capable of 
execution, [p. 534, cols. 1 & 2.] 


Appeal against the decision of the District 
Judge, Bhagalpore, dated the 28th August 
1917, affirming that of the Munsif, Bhagal- 
pore, dated the 30th June 1917, 

ORDER. : 

MULLICK AND THORNHILL, JJ. —( August 2nd, 
1918).—In this case an important question of 
law has arisen, namely, whether it is open to 
the representative of a judgment-debtor to 
object totheexecution ofa decree on the ground 
that the judgment-debtor was dead at the 
time that the decree was made against him and 
that the decree was, therefore,a nullity. 
There is a conflict of desisions in the various 
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High Courts upon this point and the case 
is of sufficient importance to be heard by 
‘a Bench of three Judges. Let the case 
be put up before the Hon’ble Chief Justice. 

Mr. Lalit Mohan Ghosh (with him Messrs. 
Paranust Prosad Jhunjhunwallaand Nabo Kumar 
Ohowdhuri), for the Appellants.— Respondents 
obtained а preliminary mortgage-decree 
against two brothers Bangli Lall and Raghu 
Lall on 2nd March 1914, On 16th March1914 
Raghu Lall died. The respondents applied for 
a final mortgage-deoree on 12th May 1915 and 
on 16th May 1916 the Court, after hearing 
the plaintiffs’ Pleader and in the absence of 
defendants, passed a final decree against 
Bangli Lall and Raghu Lall whose name still 
continued on the record. The respondents 
have now applied for the execution of the 
decree and our objestion is that the decree 
passed against Raghu Lall, father of the 
appellants, after his death is a nullity and, 
therefore, cannot be executed. Both the 
Courts below have overruled our objection 
on the ground the question as to the validity 
or otherwise of the decree cannot be gone 
into in execution. ; 

[MirLER, О. J.—Mr. Justice Mukerjeo’s 
judgment in Kalipada Sirkar v. Harimohan 
Dalal (1) is against you. His judgments 
are always very comprehensive]. 

There is no doubt that his Lordship's 
judgments are generally very comprehen- 


sive, but the judgment in Kalipada 
Strkar v. Harimohan Dalal (1) saves 
my case. There are certain observations 


in that judgment which, if read by them- 
selves, would cover my базе also. If they 
were intended to be laid down a8 & rule 
of general application, with the greatest 
deference to the learned Judges I would 
submit that the law so laid down is too 
wide. I must concede that it is settled 
law now that the correctness or validity 
of a decree cannot be questioned in an 
execution proceeding, but the decree must 
have a legal existence. In the present case 
my contention is that what purports to 
be а decree is a mere nullity, that is, 
not a decree having an existence in the 
eye of law. Therefore, the appellants as 


the legal representatives of their deceased . 


father can show in this execution proceed: 


(1) 85 Ind. Cas. 856; 44 О. 627; 24 O, L. J. 376; 21 
О. W. N. 1104, 
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ing that there is no decree at allin existence. 
The question comes under sestion 50 read 
with section 47, Ойу] Procedure Code. 
The former is the -only section which 
lays down the provision with respect to 
the execution of a decree against the legal 
representatives of a deceased judgment- 
debtor, This pre-supposes the existence of 
the judgment debtor at the date of the decree 
[ Representatives of Girendranath Tagorev. Huro- 
nath Roy (2)]. Moreover, the decree referred 
loin the section means a decree which is not 
a nullity. A decree against a dead person 
is a nullity and cannot be executed against 
his legal representatives. The objection can 
be taken in execution [Narendra Bahadur 
Chand v. Gopal Sah (8), Roop Narain 
Singh v. Ramayee Singh (4), Imdad Ali v. 
Jagan Lal (5), Janardhan Krishna Padhye 
v. Ramchandra Vithal Ranade (6), Vishva- 
nath Dnyanobav. Lallu Kabla (7), Subramama 
Атри" v. Vaithinatha Aiyar (8) and Topan- 
тат Nathuram v. Tekchand {9)]. 

Under Order XXII, rule 4, the plaintiffs’ 
right to sue survived against the sons of 
the deceased defendant (Raghu Lall) also. 
Consequently the proper course for the 
plaintiffs was to have them substituted in 
the place of their deceased' father within 
the time prescribed by law (Article 177, 
Limitation Act). This substitution not 
having been made, the suit abated as 
against Raghu Lall, and once abatement of 
a suit takes place, no order oan be passed 
in the suit till it has been set aside. 
under rule 9. This was not done in the. 
present case and there was no suit pend. 
ing against Raghu Lall on 26th May 1915 
when the final decree was passed. A decree 
against a dead person is, therefore, a nullity 
and cannot be executed unless the ciroum- 
stances bring the oase within the provisions 
of Order XXII, rule 6. This is not a 
case where the defendant died between 
the conclusion of the hearing and delivery 
of “judgment.” 


(2) 10 W. В. 456. 

(8) 20 Ind. Cas. 506; 17 С. L. J, 634, 

(4) 3 C. D. R. 192. 

(5) 17 A. 478; А, W. N. (1895); 109; 8 Ind. Dec. 
(N. s.) 632. 

(6) 26 B. 317; 4 Bom. L. R. 23. 

(7) 4 Ind. Cas 157; 11 Bom. L. R, 1070. 

(8) 31 Ind. Cas. 198; 38 M. 682. 

(9) 15 Ind. Cas. 832; 5 8. L. В. 260, 
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[Kalipada Sirkar v. Harimohan Dalal (1) 
was distinguished and commented upon. | 

This judgment was mainly based проп 
. three Privy Counsil cases Rashid-un-nissa 

у. Muhammad Ismail Khan (10), Khiarajmal 
у. Daim (11) and Radha Prasad Singh ү. 
Lal Sahib Rai (12). But they do not 
lay down the principle for which they 
are relied upon by the learned Judges. 
In the first two cases, section 47 was not 
applied, not because an enquiry as tothe 
invalidity of a decree under execution was 
outside the scope of that section, but 
‚ because the minors were held to be “no 
party to the suit,” In the third case, it 
was held that a decree against a dead 
person does not bind his legal representatives, 
but it does not decide that the objection 
cannot be taken in execution. At any 
rate the last passage in the judgment 
saves my case. 


Under Order XXI, rule 22, in showing 
cause 16 may be shown that the appellants 
are, not the legal representatives of a "party 
to the decree.” Raghu Lall was nota "party to 
the decree” and the question whether 
Raghu Lall was dead at the time of the 
decree and, therefore, was not a “party to 
the decree” oan be gone into in execution. 
[Musammat Muna Koer у. Durga Prasad (13)] 

Section 47, Civil Procedure Code, must 
be construed liberally and all objections, 
as far as possible, ought to be disposed 
of under this section: Prosunno Kumar Sanyal 
v. Kali Das Sanyal (14). 


Mr. D. N. Sarkar, for the Respondents.— 
I do not dispute the contention of my 
learned friend that a decree against a 
dead person is a nullity, but I contend 
that the executing Court cannot take noticeof 
it [Kalipada Strkary. Harimohan Dalal (1)]. 

Rule 6, Order XXII, applies to this 
ease, The hearing of the suit was concluded 


3 
C 
1 
192. 


(14) 19 C. 683; 19 I. A. 166 (P. C.) ; 
209; 9 Ind. Deo. (N. 8.) 898, кенш 


INDIAN OASES, 


(13) 39 Ind. бав, 172 1P. L. W. 2832P, D J. · 


531 


on or before 2nd Mareh 1914 when the 
preliminary decree was passed, and the 
judgment was delivered either on that 
date or on 26th May 1915 when the 
final decree waa passed. In the latter 
case, Raghu Lall died after the conclusion of 
the hearing and before the delivery of judg- 
ment and the rule applied. Final decree 
was made in a stage of execution, 80 
Raghu Lail's death between the date of the 
preliminary decree and final decree did not 
vitiate the preliminary decree which -was 
being executed [Munna Lal Parruck v. Sarat 
Ohunder Muker;z (15)]. 

Mr. Ghosh, in reply.—lIt is the final decree 
which is capable of execution. The prelimi- 
nary decrees cannot be executed. Even 
under the old law, a decree nisi could not be 
executed without an order absolute, There 
was a conflict of authorities under the 
old law as to whether an order absolute was 
astep in execution, But the conflict has 
been set at rest by the provisions of tha 
new Code (definition of “decree” in section 2, 
and Order XXXIV, Civil Prosedure Code), 
Munna Lal Parruck v. Sarat Chunder 
Mukerji (15) is now obsolete under the 
present law. It is not а fact that the 
respondents are executing the preliminary 
decres.. A вору of the final decree has 
been filed in this execution case. 


Rule 6, Order XXII, has no application 
to the circumstances of this case, In the 
ease of a final decree the “hearing” and 
“judgment” contemplated by the rule san- 
not mean the "hearing" and "judgment" 
before the preliminary decree. The “hearing” 
contemplated there must be taken to be the 
hearing of the matter upon which a judg- 
mert is to be delivered determining the 
plaintiff's right to в final decree. After 
the preliminary decree, there must baa 
“hearing” of the issues contemplated in 
rule 5 (2), Order XXXIV, and a * iudg- 
ment” following it. Definitions of “final 
decree” and "judgment" in section 2, Civil 
Procedure Code, show that a judgment 
containing. a "statement given by the 
Judge of the grounds of the decree” should 
precede the final decree. In this case, 
there were a "hearing" on the 26th May 


(15) 27 Ind. Сав. 683; 19 О. W. N. 561: 42 O. 776; 
28 M. L. J. 470; 2 D. W. 282; 17 Bom. L. R. 408; 21 C. 
L. J. 118; 17 M. L. Т, 120; 42 I. A. 88 (P. C.). 
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„1915 and a "judgment" with reference to the 
passing of the final decree. Ragku Lall had 
died before this hearing. 

JUDGMENT. 

MiLLER, C. J.— The plaintiffs, who are 
respondents before us, instituted а mortgage 
suit before the Munsif of Bhagalpur against 
two brothers Bangli Lall and Raghu Lall, 
the property, the subject-matter of the 
mortgage, being owned by these defendants 
jointly as co-parceners. 

On the 2nd March 1914 the plaintiffs 
obtained a preliminary decree against {the 
defendants. 

On the 16th March 1914 Raghu Lall died. 

On the 12th May 1915 the conditions 
of the preliminary decree necessary to 
avoid a sale of the mortgaged property 
not having been complied with, the plaint- 
iffs applied for a final decree before the 
Munsif. 

On the 26th May 1915 after hearing the 
Pleader for the plaintiffs and reading the 
affidavit in support of the application, the final 
deoree in the suit was passed by the Munsif 
against Bangli Lall and Raghu Lall whose 
names stil appeared on the record as 
defendants, ordering the mortgaged pro- 
рч to be sold. Up to this time no steps 
ad been taken by the plaintiffs to bring 
ihe representatives of Raghu Lall upon the 
record, although he had died more than a 
year earlier. No one appeared on behalf 
of the defendants on the application for a 
final decree, which is not surprising in the 
ease of Raghu Lall as he had been dead 
for over a year. It appears from the re- 
cord that the schedule of the plaintiffs’ 
costs in the application includes a fee for 
service of process. How notice was served 
upon Raghu Lall we are not informed, nor 
is the peon’s report before us. In due 
course the plaintiffs proceeded to take steps 
to execute their decree against Bangli Lall, 
the surviving defendant, and Jangli Lall 
and others, the minor sons and heirs 
of the deceased defendant Raghu Lall who 
were then entered on the record in the exe- 
cution case ав judgment-debtors. The 
final decree was filed as that of . which 
execution was sought. Objection was taken 
on behalf of the judgment-debtors Jangli 
Lall and others whose names now appeared 
on the record that the decree sought to be 
executed was a nullity having been passed 
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against a dead man and could not be execut- 
ed, This objection was disallowed by the 
Munsif, who considered that it was not . 
tenable at that stage and that the execut- 
ing Court could not go behind the decree 
or enquire into its validity. On appeal 
the District Judge upheld the Munsif’s 
ruling considering that the judgment of 
the Caloutta High Court in Kalipada Sirkar 
v. Harimohan Dalal (1) was conclusive 
on the point. The representatives of Raghu 
Lall appealed from that decision to the 
High Court. The learned Judges of this 
Court considered that the decisions on the 
point were conflicting and that the matter 
was of sufficient importance to be referred 
to a Full Bench. The case was accordingly 
referred to this Bench for determination, 
the following question being formulated, 
namely: " Whether it is open to the re- 
presentatives of a judgment-debtor to 
object to execution of a decree on the 
ground that the judgment debtor was dead 
at the time the decree was made against 
him and that thedecree was, therefore, a 
nullity.” In my opinion, this question 
should be answered in the affirmative. 

The contention of the appellants is that , 
a decree passed against a dead man is a 
mere nullity and cannot be executed unless ` 
the circumstances bring the case within 
the provisions of Order XXII, rule 6, of the 
Civil Procedure Code. They further contend. 
ed that under Order XXII, rule 4, the suit 
had abated against the deceased defendant 
before the final desree was passed, as the 
right to sue did not survive against the 
surviving defendant alone and no applica- 
tion had been made to the Court to sub- 
stitute the deceased's legal representatives 
as parties within six months of his death 
or any steps taken to set aside the 
abatement. 

It is not disputed by the respondents 
that asa general proposition it is true to 
say that a decree passed against a ‘dead 
manis a nullity, but they contend that 
the executing Court cannot take notice of 
this defect and is bound to execute the 
order contained in the decree without 
question, the only remedy open to the 
objectors being by a separate suit or by 
appeal from the decree, 

They further contend that this: question 
does not really arise in the particular cir- 
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cumstances of the present case, as the 
hearing terminated on or before the 2nd 
March 1934 whenthe preliminary decree 
was passed, and judgment was pronounced 
either at that date or at the date of the 
final decree on the 26th May 1915. I£ 
the former date is to be taken as that of 
the judgment, then it was passed before 
the death of Raghu Lall who died a fort- 
night later and the plaintiffs’ rights against 
him and his estate were merged in the 
preliminary decree which can be executed 
against his representatives, the final decree 
being merely a part of the procedure necessary 
to enforce the rights conferred upon them 
by the judgment and the preliminary decree. 
If, on the other hand, the judgment must be 
taken as having been pronounced at the 
date of the final deoree in 1915, then they 
contend there can be no abatement as 
‘Raghu Lall died between the hearing and 
the pronouncement of judgment within the 
meaning of Order XXII, rule 6, which pro- 
vides as follows :— 

“Notwithstanding anything contained in 
the foregoing rules whether the cause of 
action survives or not, there shall be mo 
abatement by reason of the death of either 
party between the conclusion of the hearing 
“and the pronouncing of the judgment but 
judgment may in such ваве be pronounced 
notwithstanding the death and shall have 
the same force and effect asif it had been 
pronounced before the death took place.” 

It is convenient to consider this conten- 
tion of the respondents before dealing with 
the broader question. In support of the 
first branch of this argument the respond- 
ents rely on the case of Munna Lal Parruck 
v. Sarat Chunder Mukerjee (15), a decision of 
Sir Lawrence Jenkins, C. J., affirmed on appeal 
to His Majesty in Council as showing that 
the preliminary decree was in itself com- 
plete and was really that of which execu- 
tion was sought. The passage relied on in 
that judgment merely decides that a decree 
under section 89 of the Transfer of Property 
Act is а decree for sale which requires no 
further decree to perfect it and that the 
subsequent order required by the procedure 
prescribed by that Act is an order for the 
realisation of the decree. It was accordingly 
decided that an application for such an 
order was an application to enforce a judg- 
ment within Article 188 of the Limitation 
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Act, That decision was expressly confined 
to a consideration of the effect of the pro- 
cedure laid down by the Transfer of Pro- 
perty Act. The present procedure pres- 
eribed by Order XXXIV of the Code of 
1908 differs from that of the Transfer of 
Property Act in that it requires a final 
desree to be passed before execution oan 
take place, and until that is done there is 
no decree or judgment that can be executed; 
In fact the decree which was filed for 
execution inthe present case was the final 
decree. Before this can be passed there 
must be a judgment determining whether 
the defendants have complied with the 
provisions of the preliminary deoree, oom- 
pliance with which would bar the plaintiffs’ 
right to the sale. Judgment is defined in 
the Codeas the "statement given by the 
Judge of the grounds of a decree or order ” 
and it was that judgment which was to be 
enforced by execution in the terms of the 
final decree. Т am of opinion, therefore, 
sought to 
enforce was that which was delivered at or 
immediately before the date of the final 
decree. 

The question then arises whether Order 
XXII, rule 6, applies, Raghu Lall having 
died shortly after the preliminary deoree 
was passed and about a year before the 
final desree. The respondents! argument 
is based on the hypothesis that the hearing 
terminated on or before the date of the 
preliminary decree. In my opinion, Order 
XXII, rule 6, has no application to the 
circumstances of this case. The hearing 
contemplated in that rule must, I think, be 
taken as the hearing of the issues upon 
which judgment was to be delivered deter- 
mining the plaintiffs’ right to a final decree, 
which alone could be executed. Although 
the plaintiffs’ right to execution depended 
in part upon the determination of the issues 
upon which the preliminary decree was 
based, no final decree could be obtained 
withouta further hearing and determination 
of subsequent issues and I think it must 
be taken that the hearing contemplated 
in Order XXII, rule 6, was the final 
hearing which had necessarily to take 
place before a decree capable of execution 
could be passed. It follows, therefore, if 
this view be accepted that Raghu Lali 
did not die between the conclusion of thg 
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hearing and the pronouncement of judgment 
and that when the judgment was pronounced 
and a decree passed against him, the suitas 
against him had long abated. 

It remains to consider whether the 
decree or that which in the present oase 
purports to be a decree oan be objested 
to in execution proceedings on the ground 
that it is & nullity, having been passed 
against а person who died before the 
hearing and before judgment. Iam unable 
to distinguish the present case from that 
of Narendra Bahadur Ohand y. Gopal Sak 
(3), where the same question arose for 
determination and was decided in the 
affirmative. Another instance where the 
Calcutta High Court decided that a 
decree passed against a dead person is 
incapable of execution is the case of Roop 
Narain Singh v. Ramayee Singh (4), decided 
in 1878, wherethe application for execution 
was made under section 11 of Act XXIII 
of 1861, There are numerous later cases 
where a decree passed 
against а dead person bas been pronounced 
to be a nullity and incapable of execution. 
Imdad Ali v. Jagan Lal (b), Vishvanath 
Dnyuncha v, Lallu Kabla (7) and Sub- 
ramania Aiyar v. Vaithinatha Aiyar (8) are 
gases where the High Courts of Allahabad, 
Bombay and Madras have upheld an 
objection taken in execution of decrees of 
this nature. The learned  Vakil for the 
respondents, however, has urgently salled 
eur attention to the decision of the Caleutta 
High Court in Kalipada Sirkcar v. Harimohan 
Dalal (1), which decided that the validity 
of a judgment cannot be impeached in 
execution proceedings on the ground thata 
lnnatio plaintiff was represented in the 
suit by a person not legally competent to 
act in that capacity. There are no doubt 
dicta in that judgment which, if taken as 
of general application and apart from the 
context, would be wide enough to include 
the present case. The following passage 
occurs at page 632% of the report:—‘‘It 
is indisputable that the Court executing 
a decree must take the decree as it stands 
and has no power to go behind the decree 
or to entertain an objection to the legality 
or correctness of the decree.” There are 
other similar expressions to be found in the 
judgment to the effect that the validity 
.* Page of 44 O,—ZEd, i 
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of the decree cannot be questioned by the 
executing Court, The proposition here 
laid down would appear to be wide enough 
to cover not only а decree which is void. 
able but one which is void ab énitioand if 
this is intended to be the meaning of the 
passage quoted, І must respectfully desline 
to accede to that proposition. passage 
at the end of the judgment, however, 
would seem to indicate that such was not 
the intention. After referring to the 
principle laid down by Lord Cottenham in 
Chuck v. Oremer (16) thatevery order and 
judgment however erroneous is good until 
discharged or deolared inoperative, the 
judgment proceeds: “This no doubt assumes 
that there is a valid decree in existence, 
that is, an adjudication by а Court of 
Justice, a decree or order which has not 
ceased to be operative and is capable of 
execution.” If the broad proposition that 
an enquiry into the validity of a decree 
is in all cases outside the functions of the 
executing Court must be taken subject to 
the proviso that there is a valid decree in 
existence, it would seem to follow that in 
the opinion of the learned Judges who 
delivered that judgment the limitations 
imposed on the executing Court are removed 
if there is no valid decree which it can 
execute. I am unable to accept the view 
that it was their intention to lay down 
the broad proposition contended for, that in 
no case can the validity of a decree be 
called in question by the executing Court 
when at the same time the proposition is 
restricted to cares where there is a valid 
decree in existence. 

It should be unnecessary to point ont 
the distinction between that which is void 
and that which is merely voidable, but a 
failure to bear this obvious distinction in 
mind is apt to lead to confusion and to 
the use of language which does not ao. 
curately express the meaning intended. 
That which is void can be treated as 
non-existent and of no binding force or 
effect; that which is merely voidable is 
valid and binding until it is declared to 
be invalid by & competent tribunal In 
the latter case the executing Court is not 
competent to make such a declaration; in 
the former case neither the executing Court 

(16) (1848) 2 Phil. 113; 1 Coop. О. C. 338; 16 І, J. 
Ch. 92; 41 E. R. 884; 78 R. В, 45, | 
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nor any other tribunal is bound to take 
notice of that which is a nullity although 
it may take the form of a decree. The 
desision in Kalipada Sirkar v. Harimohan 
Dalal (1) was based mainly upon 
the judgment of the Judicial Committee 
in Rashid-un-nissa v. Muhammad Ismail 
Khan (10) and the facts were similar. 
The latter oase, however, is no authority 
for the proposition now contended for. 
The basis of that judgment was that ob- 
jection could not be taken in execution 
proceedings by a person who is not a party 
nor в representative of a party to the 
suit in which the decree was passed with- 
in the meaning of section 244 of the Civil 
Procedure -Code, 1882. In tbe present 
oase it is not disputed that the appellants 
were the representatives of a person who 
was а party to the suit. They were so 
treated by the respondents who made them 
parties to the execution proceedings in their 
representative capacity, and as such they 
were competent to take proper objestion 
to the execution of the decree before the 
executing Courtand if my view expressed. 
above is right that Court was bound to 
hear the objection. In any case if 
the decree is void, it can and ought to 
be disregarded without any formal pro- 
ceedings to set it aside and the Court 
bas по jurisdiction to execute it against 
the property of the deceased defendant. 


In my opinion this appeal should be allowed . 


and the order of the District Judge 
affirming the order of the Munsif, in so 
far as it refused to hear the appellants’ 
objection, should be set aside and the 
саве referred back to the executing Court to 
hear the objection according to law. The 
„appellants are entitled to their costs of the 
appeal here and in the Court below. 

Сопттв, J.—1 agree with the learned Chief 
Justice that this appeal must be allowed. 

The appeal arises out of an order passed 
by the District Judge of Bhagalpur, con- 
firming the decree of the Munsif, refusing 
to entertain an objection made in certain 
execution proceedings that the decree 
having been passed against а person, who 
was dead at the time of the decree, was & 

: nullity. 

The facts of the case are shortly that 
one Laddu Ram Marwari obtained a 
preliminary decree for the sale of certain 
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mortgage property against two persons 
Bangli Lall Sahu and Raghu Ьа] Sahu. 
This preliminary decree was passed on 
the 2nd March 1914. On the 16th March 
1914, Raghu Гай died, but in spite of 
this on the 12th of May 1915, or more 
than a year later, Laddu Ram applied 
and 
Raghn. The 22nd May 1915 was fixed 
for the hearing of this application. 
From the final decree it appears that the 
matter was heard on that day, and no 
objection being made, а final decree for 
the sale of the property mortgaged was 
passed. Subsequently Laddu Ram applied 
to execute the decree against Bangli Lall 
and the representatives of the deceased 
judgment-debtor Raghu Lall His legal 
representatives objected on the ground that 
the final decree against Raghu was а 
nullity, but their application was rejected 
оп the ground that the executing Court 


could not go behind the decree. On 
appeal to the District Judge he 
upheld the decision of the Munsif on the 


authority of Kalipada Sirkar v. Harimohan 
Dalal (1) and it is against this order that 


the present appeal has been filed. The 
appeal was first heard by a Divisional 
Bench of this Court, which, in view of 


the importance of the question involved, 
referred it to a Full Bench for a decision 
of the question, whether it is open to the 
representatives of а judgment-debtor to 
object to the execution of a decree on 
the ground that the judgment-debtor was 
dead at the time the decree was made against 
him and the decree was, therefore, a nullity, 

The general proposition is not denied that 
a decree against a dead person isa nullity, 
but two arguments have been addressed 
to us to show that the decree in the 
present caseis not a nullity. I am doubtful 
whether under the terms of the reference 
it was open to the respondent to raise this 
question, but as it has been argued at some 
length and as it is of importanee, it has been 
eonsidered. 

The first contention is that the decree 
which was to be executed was the pre- 
liminary and not the final decree and 
the second is that even if this were not 
во, the decree is saved from being a 
nullity by the provisions of Order XXII, rule 
Е, of the Civil Progedure Code, 
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With regard to the first point it is 

true that the date of the decree given in 


the application for execution is the date 
of the preliminary decree, but the decree 


which the Court was asked to execute, 
a copy of which was attached to the 
application, was the final deoree. Nor 


could the executing Court have considered 
an application to execute the preliminary 
decree alone in a case in‘which both a 
preliminary and a final decree had been 
passed. 

The second point urged is, that even 
assuming that the decree which was to be 
executed was the final decree, it was 
saved from being a nullity by the provisions 
of Order XXII, rule 6, of the Civil Pro- 
cedure Code, the contention being that the 
hearing referred to in that rule in cases 
such as the present is the hearing before 
the passing ofthe preliminary desree. This 
contention cannot be accepted. It is olear 
that the cases contemplated by the rule 
are cases in which, after the hearing is 
complete, judgment is reserved and a party 
dies .before the judgment can be delivered. 
It was not intended to provide for a case 
such as the one now before us where the 
party has diedafter the preliminary decree 
and before the passing of the final decree. 
Although the basis of the final decree is 
the preliminary decree, it does not con- 
clude the matter, for there are certain 
matters which it is necessary to consider 
before the final deoree can be passed, the 
most important being whether the whole 
or apy part of the debt has been paid 
and whether any sale of the property is 
necessary. To decide this a hearing is 
necessary and in the present case, as would 
appear from the final decree, there was such 
a hearing. After this hearing the order or 
judgment on which the final decree is based 
was passed, and it is this hearing which, in 
my opinion, is referred to in Order XXII, 
rule б, of the Code of Civil Procedure. 
In this case, then, the defendant did not 
die between the hearing and the judg- 
ment but more than a year before the 
hearing. The case, therefore, is not covered 
by Order XXII, rule 6, Civil Prosedure 
Code, and is not saved by this rule, 
From another point of view also it appears 
that the final decree wasa nullity. Raghu 
Lall died on the 16th of March 1914, 
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but the final decree was not passed until 
the 12th of May 1915. The suit, there- 
fore, so far as he was concerned, had 
abated and no decree could be passed 
against him. That a decree against a 
dead person, except in the peculiar oiroum- 
stances of Order XXII, rule 6, Civil Pro. 
cedure Code, is a nullity, has also been 
held in a series of rulings, — 


Representatives of Girendranath Tagore v. 
Huronath Roy (2), Roop Narain Singh v. 
Ramayee Singh (4), Janardhan Krishna 
Padhye v. Ramchandra Vithal Ranade 6), 
Vishvanath Dnyauoba v. Lallu Kabla (7), 
Imdad Alu v. Jagan Lal (5), Subramania 
Aiyar v. Varthinatha Atyar (8), Topanram 
Nathuram v. Tekchand (9), Narendra 
Bahadur Ohand y. Gopal Sah (3). 


The question now remains whether the 


decree being a nullity, the executing . 
Court can refuse to execute it. On the 
face of it, 16 would appear that it not 


only can, but that it must go refuse, 
because the decree is not in fact a decree at 
all and there is nothing which can be 
executed. This was the view taken in the 
rulings,—Representative of Girendranath 
Tagore v. Huronath Roy (2), Roop Narain 
Singh у, Ramayee Singh (4), Imdad Ali v. 
Jagan Lal (5), Subramania Aiyar v. 
Vaithénatha Adyar (83, Topanram Nathuram 
v. Tekchand (9) and Narendra Bahadur 
Ohand v. Gopul Sah (3). 


The learned District Judge has relied on 
Kalipada Sirkar у. Harimohan Dalal (1) de- 
sided by Mookerji and Cuming, JJ. This 
ease is, however, clearly distinguishable 
from the present case and does поё, in 
faot, support bis view. The desision in 
this case was based on the Privy Council 
decision in Rashid-un nissa v. Muhammad 
Ismail Khan (10). In that oase the 
plaintiff, & minor girl, sued for a de. 
claration that certain decrees and sales in 
execution were invalid so: far as she was 
concerned, chiefly because her sister, who 
was a married woman, had, in the saits 
in which those decrees were made, been 
improperly appointed her guardian ad litem. 
It was contended by the defendants that . 
ihe suit was barred by section 244 of the 
Code of Civil Procedure, 1882. It wag 
held by the Subordinate Judge that the 
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8116 was not barred and the plaintiff's 
suit was decreed. The High Court set 
aside this decision holding that the suit 
was barred, but on appeal to the Privy 
Council , this decision of the High Court 
was set aside, their Lordships observing 
that, — | 

“Section 244 of the Civil Prosedure Code 
applies to the questions arising between 
parties to the suit in which the decree was 
passed, that is to say, between parties who 
have been properly made parties in accordance 
with the provisions of the Code. Their Lord- 
ships agree with the Subordinate Judge that 
the appellant was never a party to any of these 
suits in the proper sense of the term. Her 
sister,..was & married woman, and, therefore, 
was disqualified under section 457 of the 
Oode from being appointed guardian for 
the suit." 

In Kalipada Strkar v. Harimohan Dalal (1) 
the plaintiff was a lunatic who was represent- 
ed by his wife. The suit was dismissed and 
costs were allowed to the defendant, Execution 
was sought for against the plaintiff's son, 
the plaintiff having died in the interval, 
In the execution proceedings the lunatio’s 
widow was appointed guardian ad litem 
of her infant son and she objected that 
when she was appointed guardian for the 
lunatic in the suit she was a minor. The 
executing Court overruled this objection 
and on appeal to the High Court the 
decision was affirmed. The case, as I have 
already said, was decided on the authority 
of Rashid-ua-nissa v. Muhammad Ismail Khan 
(10) The case now before us, however, 
is an entirely different one. In the oases 
Kalipada Sirkar v. Harimohan Dalal (1) 
and Rashid-un nissa v. Muhammad Ismail 
Khan (10) there was, at the time of 
passing the decree, a person in existence 
against whom a decree could be passed. 
That person was improperly represented 
and the decree was liable to be set aside, 
but until it was set aside, it was valid 
and operative and-.this being so, the 
executing Court was not entitled to go 
behind it and question its legality or vali- 


Чу. In the case now before us there 
was no person in existence against whom 
а  deeree could be passed, the deoree 


was а nullity, it 
execubion and the 
decsased 


was incapable of 
Court, so far as the 
defendant was concerned, had 
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before it no decree which could be executed. 
It is true there are several observations 
in the judgment of Mookerji and Cuming, 
JJ., which would seem to cover a case 
as the one before us, but from the conslud- 
ing words of their judgment it ig olear 
that it was not the intention of the learned 
Judges that they should do зо, because, 
after quoting the words of Lord Cottenham 
in Chuck v. Oremer (16), they say— 

This no doubt assumes that there is & valid 
dearee in existence, that is, an adjudication by 
a Court of justice, a decree or order whioh 
has not ceased to bə Operative and ig 


. capable of execution." 


The decision does not cover the ease now 
before us and neither this deoision nor the deoi- 
Sion in Rashid-un-nissa v. Muhammad Ismail 
Khan (10) isany authority for the proposi- 
tion that when a decree is a nullity by reason 
of having been passed against a dead defendant, 
the executing Court cannot refuse to execute it, 

Манок, J.— This miscellaneous &ppeal comes 
before us on a reference made by the 
Divisional Bench. In order to understand 
the precise question for our decision it ig 
necessary to set out the facts, 

The respondent instituted a 
mortgage against two persons, 
Sahu and Raghu Lall Sahu, 
March 1914, he obtained 
decree which is not before us, On the 12th 
May 1915 the deoree-holder applied under 
Order XXXIV, rule 5 (2), for a final decree 
against both the above-named defendants. On 
this application notices were apparently direc. 
ted to issue on them and the 22nd May 1915 
was fixed for hearing. There being no ap- 
pearance on that date on behalf of the 
a decree wag 
passed against both the defendants in the 
following terms: — 

"Upon reading the preliminary decree 
for sale made in the above suit on the 2nd 
day of March and the petition of the 
plaintiff named above dated 1¥th of May 
1915 and the afflavit of Chandi Prasad 
Karpardaz of the plaintiff, affirmed on the 
llth May 1915, and after hearing Babu 
Dhirendra Nath Sen, Pleader for the plaint. 
iff, and none for the defendant and it 
appearing that the amount declared due by 
the said preliminary decree has not been 
paid, it is ordered that the immoveable 
Properties mentioned in the said  deoreg 


suit on a 
Bangli -Lall 
On the znd 
a preliminary 
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and specified at the foot thereof........ & 


be sold by public auction, ete., eto." 

decree is dated the 26th May 1915. 
On the 15th July 1916, the decree- 

holder applied for execution by sale of the 


mortgaged properties, but this application - 


proved infructuous for reasons with which 
-we are not concerned. On the 4th April 
-1917, he again applied for execution by 
- sale of the mortgaged properties. In this 
application in the appropriate column he stat- 
‘ed the date of the decree to be the 2nd 
March 1914, which is in fact the date of 
.the preliminary decrees. With his appli- 
gation, however, he filed a copy of the final 
decree of the 26th May 1915 as the 
decree which he sought to execute. The 
appellants who are sons of Raghu Lall then 
objected to the execution on the ground 
that their father Raghu Lall had in fact 
- died on the 16th March 1914, and that, 
. therefore, the decree of the 22nd May 
‚ 1915 was incapable of execution as being 
passed against a dead person. The learned 
Subordinate Judge after hearing the parties 
‘passed the following order on the 30th June 
1917:— 


“тіз їз а case under section 47. There 
are two main objections in this case. One is 
that the decree is not valid inasmuch as it 
was passed against a dead person, This 
objection is not tenable at this stage and 
the executing Court cannot go beyond 
the decree. This objection, therefore, fails.” 
` It may be convenient to add that we are 
“not concerned with the second ground of 
objection which was also disallowed, 


: An appeal against this order was рге" 
ferred to the District Judge, who on the 
_ 23th August 1917 dismissed the appeal in 
the following terms:— 

"It ig correctly laid down by the Munsif 
that the executing Court cannot go be- 
yond the decree. The latest ruling in Kali- 
pdda Sirker v. Harimohan Dalal (1) is 
conclusive on the point." 

. The respondents then sppealed to this 
Court, when it appeared that this Court had 
held in Musammat Muna Koer v. Durga Prasad 
(13) that an objection such as theirs may 
be preferred under seotion 47 of the Civil 
Procedure Code. It also appearing that 
there was a conflict of authority on · the 
- question in other High Courts, the appeal 


was referred to а Full Bench and thus 
comes before us. = 

The learned Vakil for the appellants con- 
cedes that it is now settled law that the 
correctness or validity of a decree cannot 
be questioned in execution proceedings, but 
contends that the decree passed against 
gaghu Lall on the 26th May 1915, some 
14 months after Raghu had died, was 8 
nullity, that is, it was only something 
which purported to be a desree and incap- 
able of execution at all, and that, there- 
fore, such an objection may he maintained 
under section 47 by Raghu Lall's represen- 
tatives. His argument in suppert of this 
contention proceeds on two main lines:— | 

(1) Section 50 of the Civil Prosedure 
Code is the only provision in the law 
with respect to the execution of deorees 
against a deceased judgment-debtor, and 
this section is conversant only with oases 
in which the judgment-debtor was alive 
when the decree was passed. The decree 
in section 50 must mean a decree which 
is not а nullity and thereis no provision 
referable to a decree against a man already 
dead, other than the provisions of Order 
XXII. 
' (2) Under Order XXII, rule 4, the 
right of the plaintiff to sue did not survive 
against Bangli Lall alone but against 
the sons of Raghu Lal as well. Conse- 
quently under that rule, read with section 
177 of the Limitation Act, the legal re- 
presentatives of Raghu Lall bad to ‘be 
made parties within six months from the 
date of Raghu Lall’s death. No such sub- 
stitution having been made, the suit as 
against Raghu Lall abated, and once abate- 
ment has taken place no order вап. be 
passed in the suit till that abatement is 
set aside under Order XXII, rule 9, on an 
&pplieation to be made within 60 days f10m 
the date of abatement (Article 171 of the 
Limitation Act). There having been no 
such application there was in fast no suit 
pending as against Raghu Lal on the 26th 
May 1915 and so no decree could have 
been passed against him. 

In support of his contentions the learned 
Vakil sites the following ва:ез: — 

Representatices of Girendranath Tagore v. 
Huronath Roy (2), in which it was held that 
when a suit is instituted and a decree passed 
againsta person who was dead at the time the 
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suit was instituted, the decree cannot be 
executed against his legal representatives, 
and that section 210 (Aet VIII of 1-59) 
contemplates only the case of a person who 
being alive when the decree is passed 
dies before execution has been fully had. 
It may be noticed that section 210 of Act 
VIII of 1859 ran as follows:— 

“Tf any person against whom a decree 
has been made shall die before execution 
bas been fully had thereof, an application 
for execution thereof may be made against 
the legal representative of the estate of 
the person so dying as aforesaid.” The 
language of that section is substantially 
similar to that of section 50 of the 
‘present Code and I am of opinion that 
section 50, like the old section 210, does 
not include or provide for the case of a 
person against whom a decree is made 
having died before the decree is made. 
As was pointed out by Macpherson, J., in 
that case, “It is little to ke wondered 
at that the Code does not provide for 
such a contingensy, for it would not readily 
occur to ordinary minds that decrees would 
ever.be asked for or made against dead 
men." It was held that the decree could 
not be executed against the legal represen- 
tatives of tbe deceased, and the entire 
-execution proceedings were quashed. 

In Roop Narain Singh v. Ramayee Singh (4) 
the sole defendant to a suit died before 
the decree was passed against him on 
the supposition of his being still alive and 
nobody was substituted in his place. On 
these assumptions the Caloutta High Court 
held that “when the decree purporting 
to be & decree against Sheo Narain was 
made, there was no one in being against 
whom it was made and that asa cousequ- 
ence the decree was tod,” and the 
decree holder could not be allowed to 
proceed with the execution which was 
objected to by the heirs of the deceased 
judgment: debtor. 

In Imdad Ali v. Jagan Lal (5) the suit had 
been instituted against two persons; one 
of them died before the decree was made, 
but a decree was made as against both 
without any representative of the deceased 
defendant being brought on the record, 
An appeal from that decree by the latter 
defendant's representative was dismissed 
on the ground that he had no locus standi 
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to appeal as he had not been made a 
party to the record of the suit. The 
decree-holders then took out execution 


and, without any notice to the legal 
representative of the deceased defendant 


, 
were put in possession 


of the property. 


The deceased’s legal representative then 
applied to the Court to hold that the 
decree was null and void and incapable 


of execution and to restore him to pos- 
session. The Munsif dismissed his appli- 
cation, The High Court (Sir John Edge, 
C.J., and Banerji, J.) held tbat the decree 
was, so far as the deceased defendant's 
representative and her interest in the 
property are concerned, a zoid decree and 
incapable of exeaution and that the proceed. 
ings in execution were ultra vires and 
without jurisdiction and the application of 
the objector was one to be dealt with 
under section 244. The proceedings in 
execution, so far asthe deceased defendant's 
property was concerned, were set aside and 
the objector was directed to be restored 
to possession. 

In Janardhan Krishna Padhye v. Ramchandra 
Vithal Ranade (6) at the date of the hear- 
ing of an appeal the appellant was dead, but 
neither his Pleader пог the Court were 
aware of the fact, so the appeal was keard 
without any substitution and the deoree of 
the lower Court against the appellant 
confirmed. The appellant/s son then applied 
to have his name placed on the record 
and the appeal re-argued on the ground 
that his father had died before the appeal 
had been heard. In these circumstances 
the High Court held that the decree of 
the Appellate Court was a nullity, 

. In Véshvanath Dnyanoba v. Lallu 
Kabla (7) after the conclusion of the 
evidence but before the arguments the 
plaintiff died and the Court passed a 
decree in his favour, though his gong 
had not been brought on the record ag 
his representatives. It was held by the 
Bombay High Court on a construction of 
Order XXII, rule 6, that the hearing had 
not concluded when the plaintiff died and 
that the decree was "absolutely a nullity.” 
It is noteworthy that the legalrepresentative 
їп that oase had preferred an appeal 
against the decree but had withdrawn it, 
and then resisted, on the ground before 
mentioned, the application of the deoree- 
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holder to execute the decree. The Oourts 
below had allowed execution, but the 
High Court held that there was nothing 
that could be executed and the application 
to execute must be rejected. 

The facts in Narendra Bahadur Ohand v. 
Gopal Sah (3) were that the decree-holder 
sought to execute a decree against the 
objector as being the legal representative 
of one Kishen Dayal, who died on the 
18th of February 1905 before the decree- 
holder’s appeal to the High Court was 
heard, desided and eventually decreed on 
the 26th April 1905, though the appesl 
had been filed in Kishen Dayal’s lifetime 
against him asa respondent. One of the 
main objections of the objector was that 
the decree was a nullity inasmuch as it 
was passed after the death of Kishen 
Dayal and so could not be executed. It 
was argued on his behalf that the decree 
being a nullity 16 was not necessary to 
have it set aside. From the report it 
appears that the decisions in Imdad Ali 
v. Jagan Lal (5) and Janardhan Krishna 
Padhyev. Ramchandra Vithal Ranade (6) 
were cited in argument in support of the 
objector’s contentions. The decision in 
Brojo Lal Rai Chowdhury v. Tara Prasanna 
Bhattachurjt (17) was also referred to at 
the Bar. The contentions on the other 
side were that the executing Court could 
not go behind the decree and that so long 
as the decree subsisted, the decree-holder 
- was entitled to have it executed against 
the judgment-debtor's legal representative, 
The learned Chief Justice, sir Lawrence 
Jenkins, held that the application to exe- 
oute was not tenable, having regard more 
particularly to section 50 of the Code of 
Civil Procedure. It is noteworthy that in 
framing the question for the Court’s de- 
cision the learned Chief Justice refers to 
the judgment-debtor on the decree record 
as “а person against whom the decree 
purports to have been passed.” 

The decision in Subramania Aryar v. 
Vaithinatha Азџат (к) із to the same 
effect. There it was contended that the 
desree in execution, although passed after 
the death ofthe defendant and before his 
legal representatives were impleaded, was 
not void, but must be. веб aside under 


(17) 3 C. T. 7. 188. 
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separate proceedings before 16 can be treat-. 
ed as a nullity. Oldfield, J., held that 
the decree under execution was null and 
void, that proceedings to avoid it~ were 
unnecessary and that as the objection was 
to the jurisdiction of the Court to pass 
the decree the objestion was rightly oon- 
sidered and allowed in execution proceed- 
ings. Goda Oocopuramier v. Sundarammal 
(18) was distinguished as referable to the 
case of a deceased plaintiff and the Bombay 
and Allahabad decisions alluded to above 
were followed. 

In Musammat Muna Koer v. Durga Prasad 
(18) on facts precisely similar to those 
in Narendra Bahadur Ohand v. Gopal Sah | 
(3) referred to above, Mullick and Jwala 
Prasad, JJ.,held inthis Court that as the 
objection was that the deceased was not 
a party to the suit at the time it was 
decreed on appeal, the question as to whe- 
ther exeoution could proceed against his 
widow fell within section 47 of the Códe 
of Civil Procedure. 


We were also referred оп behalf of 
the appellants to Argun Das v. Gunendra 
Nath Basu Маин (19), in which a sale 
held after the death of a judgment debtor 
in execution of a deoree against him was 
set aside; and to the dictum in Wolab 
Sao v.  Ohowdhury Madho Lal (20) 
that an order without jurisdiction must 
be regarded as a nullity and need not 
be judged to be such by formal and 
direst proceedings to have it vacated or 
reversed. But these two cases do not really 
touch the questions which we have to 
decide, namely, whether the decree itself 
can be regarded as а nullity and oan be 
attacked on that ground in execution pro- 
ceedings. 


Mr. D. N. Sarkar on behalf of the re- 
spondent, while admitting the broad pro- 
position that a decree passed against a 
dead person may under certain circum- 
stances be a nullity, contends that this 
is not universally troe since Order XXII, 
rule 6, was introduced into the new Code 
of Civil Procedure of 1908. Ав I under- 
stand his argument it comes to this: that 


(18) 8 Ind, Саз. 739; 88 M. 167; 6 M. L. T. 271.. 
(19) 27 Ind, Сав. 294; 20 О. L. J. 341; 180. W, N 


1266. 
(20) 2 С.І. J. 384; 9 О, W. N. 956. 
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in the case before us there was in fact 
no abatement inasmuch as the preliminary 
decree must be taken as the concluding point 
of the suit both as to hearing and pronoune- 
ing of judgment (Order XXII, rule 6) 
and that as Raghu Lall was admittedly 
alive on that date, the provisions of Order 
XXII, rules 4 and 9, have no application 
to the case. To support this contention 
the learned Vakil first pressed upon us 
the fact that the decree-holder had really 


applied to execute the preliminary decree; 


but when the learned  Vakils attention 
` was drawn to the record itself he aban- 
doned this position, He maintains, how- 
- ever, that the order absolute which used 
to be passed on such suits under seotion 89 
of the Transfer of Property Ast, now 
equivalent to the decree for sale under 
Order XXXIV, clause (2) of the Civil Pro- 
cedure Code, was really а step in execu- 
tion, and not a continuation of the suit 
itself, 

In Munna Lal Parruck v, Sarat Chunder 
Mukerji (15) the Caloutta High Court 
very clearly pointed out the reasons for 
the repeal of section 89 of the Transfer 
of Property Act and the substitution 
therefor of Order XXXIV, rule o (2), the 
_ first of which reasons was the conflict of 
decisions as to whether ар application for 
‘an order under section 89 of the Trans. 
fer of Property Ast was an application 
in execution or not. Sir Lawrence Jenkins, 
О, J., observed that the scheme, whereby 
this conflict was to be composed, was by 
making it clear that an application which 
is to follow on a preliminary decree for 
‚ Sale was not to be an application in exe- 
cution inasmuch as the next step under 
‚ Order XXXIV, rule 5, is not for an order 
for sale but for a decree for sale. In my 
opinion, itis clear that under the pre- 
vious law no supplemental decree but only 
an order was required; while under the 
_ present law the "preliminary decree is an 
incomplete decree and requires a further 
decree before the execution stage can be 
entered проп. That being so, the proceed- 
‚ ings between the preliminary decree and 
the final decree must be proceedings in 
the suit itself and there must be a fur- 
ther hearing before pronouncing of the 
final judgment on which is based the 
final decree, In the nature of things, 
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many questions may arise between the 
parties to the suit requiring the considera- 
tion of the Court before passing a final 
decree for sale [see Hiramony Biswas v. Musa 
Khan (21)] The occasions on which the Court 
applies its mind to such questions inthe 
presence of the parties or one of the parties 
are undoubtedly hearings within the 
meaning of Order XXII, rule 6. If ne. 
cessary, the appellants oan also call in aid the 
definition of a "judgment" in section 2 (9) 
and the explanation to the definition ofa 
decree in section 2 (2) of the Civil Pro. 
cedure Code. Applying these tests to the 
present case, it is obvious, on the face of 
the final deoree of 26th May 1915 
that the preliminary decree of the 2nd 
March 1914, the petition of the plaintiff 
of the 12th May, the affidavit of hig 
Karpardaz of the llth May, and the 
arguments of his Vakil were considered 
and heard, and this hearing was 14 months 
after the death of Raghu Lall without any 
representative of his having been brought 
on the record. In my judgment, there- 
fore, Order XXII, rule 6, has no appli. 
cation to the facts of the case and the 
respondent's contention on this head must 
fail. 

It is next argued, however, on behalf 
of the respondent that the appellants in 
any case are not entitled to take this 
objection in execution proceedings and he 
relies on Kalipada Sirkar v, Harimohan 
Dalal (1), Now that was a case in 
which a suit was instituted by one 
Mohamaya Dasi as manager of her lunatics 
husband and the defendant objested to the 
suit on the ground that Mohamaya Dasi 
was a minor when she was appointed 
guardian under Act XXXV of 1858. Tha 
Subordinate Judge finding that she was a 
minor dismissed the suit and allowed 
costs. The defendant applied for execu- 
tion with respect to those costs against 
the infant son of the lunatico under the 
guardianship of his mother, the lunatic having 
died in the interval, With her consent 
she was appointed guardian ad litem and 
on the merits objected that when the 
decree for costs was made in the original 
suit she was herself a minor incompetent 
to act as next friend of the lunatic and 


(21) 7 Iud, Cas, 625; 16 0,1, J. 169, 
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that the decree was consequently illegal 
and ultra vires and incapable of execution 
against the estate of her husband in the 
hands of his minor son. The question for 
determination was, to quote the words of 
the judgment of the High Court, "Whether 
the validity of the decree can be questioned 
in execution proceedings, on the ground 
that as the lunatics plaintiff . was not pro- 
perly represented by a competent next 
friend in the suit, any operative decree 
for costs could not have been made against 
him.” The question was answered in the 
_negative, the real ground for which 
apparently was -that the point was con- 
cluded by the decision of the Judicial 
Committee in Rashid-un-nissa v. Muhammad 
Ismail Khan (10) as the lunatic was never 
a party to the suit in the proper sense 
of the term. This was sufficient for the 
decision of the case before the Court. 
There are, however, certain general observa- 
tions and particularly the observation that 
‘the decision in Imdad Ali v. Jagan Lal (5) 
was clearly opposed to the decision of the 
‘Judicial Committee in  Rashid-un-niesa 
v. Muhammad Ismail Khan (10), which 
were not necessary for the decision of the 
"саве before the Caloutta High Court and 
„аге, therefore, really obiter. It is noteworthy, 
however, that the learned Judges in con- 
cluding their judgment observed: “This 
‘no doubt assumes that there is a valid 
decree in existence, that is, an adjudication 
‚ by a Court of Justice, a decree or order which 
has not ceased io be operative and is capable 
of execution.” . 

The decision of their Lordships of the 
Privy Council in Rashid-un-nissa v. Muham- 
mad Ismail Khan (10) referred to а oase 
where contrary to the provisions of section 
457 of the Code of 1882, a minor had 
‘been represented throughout certain liti- 
gation by a married woman, ber sister and 
guardian of her person, and their Lordships 
“held that a suit by her to set aside the 
decrees (and sales whioh had taken place 
in execution of them) wasnot barred by 
section 244 of the then Code of Civil 
Prosedure. The Caloutta High Court had 
'dismissed the suit upon the ground that 
the deerees upon which the execution 
proceedings were founded, were not in any 
‘way impeached in the suit, which in faot 
impeached the proceedings in execution of 
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those decrees, and, therefore, objection 
should have been made under section 244 . 
of the Code of Civil Procedure, and not 
by a separate suit. Their Lordships of 
the Judicial Committee in reversing the 
decision of the High Court observed: "Section 
244 ofthe Code of Civil Procedure applies 
to questions arising between parties to the 
suit in which the decree was passed, that 
is to say, between parties who have been 
properly made parties in accordance with 
the provisions of the Code, Their Lord- 
ships agreed with the Subordinate Judge 
that the appellant was never a party to any 
of these suits in the proper sense cf the 
term." 

I am, therefore, of opinion that that 
case as well as the case in Kalipada Sirka 
v. Harimohan Dalal (l) are both olearly 
distinguishable from the present case. In 
the case before us it cannot be said that 
Raghu Lall was never a party to the suit 
in the proper sense of the term, It is 
aommon ground that he was till his death 
a proper party to the suit in the full 
sense of the term. Тһе point here, however, 
is that when he died, so far as his 
interests were concerned, there was no 
party to the suit left, against whom a 
decree of any sort ог kind could be passed 
14 months later without proceedings under 
Order XXII, rule 4, being first taken. It 
follows from the hypothesis that there 
is a distinct line of cleavage between 
the two sets of oases referred to above, 
in the first set of which there is no entity 
left on the record against whoma decree 
oan be passed and in the second set of 
which there are ‘persons in being against 
whom a decree, though an irregular or 
voidable or invalid decree, may be passed. 
The present case falls within the former 
category. The language of the deoisions 
varies in olassifying the two kinds of decrees 
as void or voidable, as with or without 
jurisdiction, and as a decree or that which 
only purports to be a decree; but the 
principle remains ever the same. In cases 
like the one before us that which pur- 
ports to be a decree was really passed 
only against а name on the record, tbe 
person behind that name having passed 
There 


remained on the record at the time of 


the decree, so far as Raghu Lall's property 
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was concerned, no person who could be 
rendered amenable to the mandate of the 
Court in what purported to be its decree, 

For the aboye reasons I hold that the 
appellants’ contentions are well founded 
and would remand the case for a finding 
by the learned Subordinate Judge” as to 
the  objector's allegations of fact with 
respect to which there has во far been no 
enquiry. 

Case remanded, 


LOWER BURMA CHIEF COURT. 
Sxcosp Civin APPrAL No, 16 or 1918, 
July 5, 1918. 

Present: — Mr. Justice Maung Kin. 

MA SHWE TH IT— DEFENDANT— APPELLANT 
tersus 
MAUNG KYIN AND ANOTHER— PLAINTIFFS 
— RESPONDENTS. 

Buddhist Law, Chinese—Succession—Sons, whether 
eaclude daughters— Unmarried daughter, share of— 
Burma Laws Act (XIII of 1898), в. 18 1). ` 

The customary law of Chinese Buddhists is the 
law applicable to questions of inheritance amongst 
Ohinese Buddhists in Burma, and according to that 
law sons exclude daughters in succession to the 
property of their parents. [p. 548, col. 2.] 

Ma Thein Shin v. Ah Shein, 24 Ind. Cas. 367; 7 Bur. 
І, T. 246; 8 L. B. R 222, discussed. 

- Ма Pwa v. Yu Lwai, 84 Ind. Cas. 99; 9 Bur, L. T, 
187;8 L. B. R. 404, followed. 

Under Chinese Buddhist Law unmarried daughters 
have the right of maintenance ont of their father’s 
estate. It is not clear whether the right is a right to 
® charge on the estate in the hands of the heirs, but 
the heirs are bound to maintain the unmarried 
daughters во long аз the daughters continue to live 
with them. [p. 644, col. 2,] 

Mr, Patker, for the Appellant. 

Mr. Ba U, for the Respondents, 

JUDGMENT.—Ko Byan Nan, a China- 
man, married a Burman Buddhist Ma Min 
Yin and hed four children by .her, two 
sons and ‘two daughters. Their names are 
Ma Shwe Thit, Maung Tin, Ma Mya Nit 
and Maung Kyin. Ko Byan Nan died first, 
then Ma Min Yin. The four children sur- 
vived their parents. Later Ma Maya Nit 
died, leaving a daughter by name Ma Kyi. 
Two years before the present suit Maung 
Tin as the elder son divided the estate 


of Ко. Byan Nan and Ma Min Yin into : 
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two equal parts of which he took one 
while the other half was given to Ma 
Shwe Thit, Ma Mya Nit and Maung Куір. 
Some time later while still a minor, Maung 
Kyin by his next friend Maung Tin sned 
Ma Shwe Thit and Ma Kyit for the half 
which remained after Maung Tin took hia 
share, Ав he was a minor the division 
was not binding on him and in this suit 
he denies that his sister and niece have 
any claim by way of inheritance In the 
trial Court evidence was tendered as to 
Chinese customary law of inheritance be. 
tween sons and daughters, because it was 
agreed between the parties that Ko Byan 
Nan died a Buddhist. The evidence clearly 
shows that sons exclude daughters, 

This is also in accordance with the law 
as stated in Jernigan’s “China in Law and 
Commerce” at page 145, where the rules of 
succession to landed property ‘are stated, 
“Male issue”, it is there stated, “shall be 
admitted before the female.” In this view 
of the law defendant Ma Kyi also would 
have no claim by way of inheritance. But 
the trial Court, while accepting the law аз 
stated above, considered that the first defend- 
ant Ma Shwe Lhit, being an unmarried 
daughter, had а right to maintenance from 
the estate. The Judge said it was not clear 
what portion should be retained for un. 
married daughters and decided on the 
analogy of Ma Thein Shin v. Ah Shein 
(1) that the principle of the Succession 
Aot would apply and gave the plaintiff 
Maung Kyin a decree for one-third only 
of the entire estate left by the deceased, 
The learned Divisional Judge explained tha 
effect of the вазе cited as follows:—“In 
that case the widow had to be considered, 
and there was evidence that she had a 
right to inherit, but the witnesses were 
unable to state definitely what her share, 
would-be. In the absense of definite evidence 
on this point she was given a third Share, 
which was the share she would have received 
had the Indian Succession Act been the law 
applicable.” 

With these observations I entirely agrag, 
It appears that at the tima that case was 
desided Jernigau's book had nob зәп 
brought to the notios of the Court and 
the Court had to deside the matter accord. 


(1) 24 Ind, Cas, 387; 7 Bur, L, T. 246; 8 L, В, В, 222, 
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ing to equity, justice and good conscience 
in the absence of any definite statement of 
the Jaw on the subject either by witnesses 
or by authoritative wr:ters. And now we 
have the ease of Ma Pwa v. Yu Lwai (2), 
where it was held that a widow has no 
right of inheritance, but only a claim to 
maintenance. J, therefore, think that if 
that case bad come up to-day the decision 
would have been different. It is not olear 
how the daughters right to maintenance 
should be recognized, or the remedy for 
enforcing it given, and so far as we are 
able to ascertain, there is no provision for 
setting aside the income of a portion of the 
estate for the benefit of the daughter or 
daughters, And as observed by the learned 
Divisional Judge, probably this was sonsider- 
ed upnecessary as in China the unmarried 
daughter would continue to live with the 


elder brother as a member of the household 


and he will stand in loco parentis to her till 
her marriage.” Probably the Chinese do 
not contemplate the case of a daughter 
having good reason for leaving her father’s 
household, and that is why we do not find any 
provision fixing what would be a reasonable 
amount to- be paid to the average unmarried 
Chinese woman by way of maintenance 
by her brother who has made it impos. 
sible for ber to live under the same roof 
with him. In the present case the estate 
has been divided ; one part has gone to the 
elder brother, and the other part is now 
going to the younger brother; and the 
olaim to maintenance can only be against 
ihe entire estate. t is difficult to say 
what amount would be sufficient for the 
maintenance of the sister, The | plaintiff 
in this oase has expressed his willingness 
to support his sister if she lives with him. 
This must be considered a reasonable offer, 
because I think the Chinese Law contemp. 
lates that a sister should live under the 
control of her brother until she is married, 
И she accepts her brother’s offer and lives 
with him, she will get such support as 
would be usual to a person of her station 
If ever sbe has good reasons for 
leaving him, it may become necessary to 
fix the amount of money to be payable to 
her for her maintenance. Probably the 
daughter’s right to maintenance is not a 


(2) 84 Ind, Саз, 99; 9 Bur, L, T,187; 8 L, B, R, 404, 
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legal right, but only & moral obligation on 
the part of her male relatives. Such being 
the state of the oase as regards the ques. 
sion of maintenance, І do not think it 
would be proper to charge the estate with 
maintenance in favour of the sister. The 
question of maintenance must be left to 
the parties to settle amongst themselves ami- 
sably or by a separate suit. 

I would confirm the deoree of the Divi. 
sional Court by giving the plaintiff Maung 
Kyin & half of the estate he sues for, sub- 
ject, however, to any claim for maintenance 
that his sister Ma Shwe Thit may have against 
the estate. As regards costs I think the 
defendant Ma Shwe Thit must pay them: 
in all Courts. The suit was 4n forma pauperis 
and the orders of the Divisional Court 
as regards Court-fees will stand. 

Decree confirmed. 


PATNA HIGH COURT, 
Second Отуп, Apprat No 388 ox 1918, 
March 25, 19, 
Present:— Mr. Justice Roe and Mr. Justica 
Contts. 2 
RAS BEHARI SINGH— APPELLANT 


Versus 

JUMAN LAL anp OTHERS— RESPONDENTS, 
Limitation Act (ІХ of 1908), Sch. І, Art 18 '—Mortgage 
— Preliminary decree— Decree absolute, limitation for, 
commencement of— Period of grace, ewpiration of. 

The right to apply for & deoree absolute in a 
mortgage suit does not accrue until the period of 
grace given in the preliminary decree has expired 
and, therefore, limitation does поб begin to rum till 
the expiration of that period. (p. 645, col. L] 

Appeal from a decision of the District 
Judge, Monghyr. 

Mr. Rai Guru Saran Prasad, for the Ap. 
pellant, 

Messers. Ham Persad and Kulwant Sahat, 
for the Respondents. . 

. JUDGMENT, 

Ков, J—The point for decision in this 
case is whether in cases falling within 
Article 181 of the Schedule to the Limi- 
tation Act ‘the date upon which the right 
Фо apply acorues in the case of an applica. 
tion to convert a preliminary mortgage 
decree into a decree absolute is the date 
of tbe decree itself or the date upon 
which the period of grace expires, 16 is 


Vel. L] 


U PO KEIN, In the estate of. 


now settled law that such applications do ' 


fall within the Article in question but in 
none of the reported cases desided by the 
Privy Council, that is to say, Munna 
Lal Parruck v. Sarat Ohunder Mukerjee 
(1), Batuk Nath v. Munni Det (2) and 
Abdul Majid v. Jawahir Lal (8) was the 
question in issue the date from which 
limitation should run. Nor was this ques- 
tion in issue in a reported decision of 
this Court in Bala Ram Naik v. Kanhat 
Bharan Mahapatra (4). The matter was 
considered and decided in Madho Ram v. 
Nihal Singh (5) and Banerji, J., held 
that the right to apply for a decree 


absolute did not acorue until the period - 


of grace had expired. With this view I 
am entirely in agreement. This seems to 
me the only logical interpretation of the 
meaning of the words of the Article. The 
deoree-holder could not apply for a decree 
absolute until the contingensy upon which 
the decree absolute could be made had 
been fulfilled, That contingency was that 
the money due on the mortgage should 
not have been paid before a certain date 
and if that money had been paid at any 
time prior to the dates fixed in the 
preliminary decree, the decree-holder would 
have no right to enforce his decree, 
Until all possibility of that  contingenoy 
had expired, it seems to me that no right 
lay in the deoree-holder on which he 
could make the application which he has 
now made. It is common ground that 
the application for the making of the 
decree absolute was not out of time, if 
that time be reckoned from the last day 
of the period of grace. I would, therefore, 
decres this appeal, restore the order of the 
first Court, and set aside the order of the 
District Court with costs in all Courts. 

Courts, J.—I agree. 

Appeal allowed. 
(1) 27 Ind. Cas, 683; ae E N. 561; 42 C. 776; 28 


xA 5470; 2 Ue W. 582,17 pia iat aT ate 
J. 118; 17 M. L. Т. 120; 42 I. A. 88 (P. 


(2) 23 Ind. Cas. 644, 18 C. W. N. 740; 12 A. 1.7. 
596; 19 0. 1. J. 574; 16 Bom. L, В. 360; 27 М. L. J. 1; 
18 M. L. Т. 1; 36 A. 284; 1 L. W. 729; (1914) M. W. N. 
437; 41 I. A. 104 (P. C.). 

. (3) 23 Ind. Cas. 649; 18 C. W. N. 963:12 A. L.J. 
624; 16 Bom. L. R. 395; 19 C. L. J. 626; 27 M. L. J. 17; 
(1914) M. W. N. 485; 16 M. L. T. 45; 1 L. W. 433; 36 
А, 350 (P. С.). 

(4) 38 Ind. Cas, 385; 1 Р. L. J. 364; 8 Р.І. W, 74 

(5) 30 Ind, Cas. 494; 88 A. 21; 13 A. І, J. 985. 
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LOWER BURMA CHIEF COURT. 
Отг, MISCELLANEOUS Apprication No. 198 
or 1918, 

November 25, 1918. 

Present :—Mr. Justice Young. 


In the estate of U PO KHIN-—APPLICÁNT. 

Court Fees Act (VII of 1870), Sch. I, Art. 11— 
Buddhist Law, Burmese—Letters of Administration 
granted to widow of deceased—Court-fee payable. 

Under the Burmese Buddhist Law a widow who 
owns half of the joint property during her husband’s 
lifetime inherits this half as her own when he dies, 


Therefore, where Letters of Administration to 
the estate of a deceased Burman are granted to 
his widow, the latter has only to pay Court-fees 
on what she takes as administratrix, namely, on 
what was her husband’s half share, 


Mr, A. В, Banerji, for the Applicant. 

ORDER.--In this case Mr. Banerji applies 
for Letters of Administration to the estate of 
U Po Khin deseased to be granted to his 
widow. He claims that the Court-fee is 
payable only on a half of the estate. He 
claims that the widow was the owner of 
an nundivided half share during his life, 
and it is not right that she should have 
to pay upon the whole after her husband’s 
death. The Deputy Registrar has some 
doubt in the matter and has referred it 
to the Court. In Ma Sein Ton v. Ma Son 
(1), Twomey, J., laid down as follows :— 
“The real principle appears to be that the 
widow, who owned one half of the joint pro- 
perty in her husband's lifetime, inherits 
his half as her own when he dies.” In 
another Bench ruling, Ma Nyo v. Ma Yauk 
(2), Fox, C. J. similarly laid down that 
the widow was entitled to a half share 
of the joint property during the joint lives 
of herself and her husband and naturally 
that share remains hers after his death. 
On these authorities it seems to me that 
Mr. Banerji’s contention is correct, and 
that the widow has only to pay Court. fees 
on what she takes as administratrix, namely, 
on what was her husband’s half share. The 
application will be allowed so far as this 
point is concerned. 

Application allowed, 


(1) 80 Ind. Cas. 585; 8 Bur. І.Т. 203 at p. 212;8 1, 
В, R 501 at p. 013. 
(2) 4 L. В. R. 256 at p. 259, 
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PATNA HIGH COURT. 
First Озуп APPEAL No, 124 or 1937. 
March 14, 1919, 
Present :— Mr. Justice Atkinson and Mr. 
Justice Das. 
Lala MUNESHWAR DUTTA —Prammrrz— 
APPELLANT 
versus 
Lalu KAILASH PATI AND OTAERS— DEFEND- 


ANTS— RESPONDENTs. 

Civil Procedure Code (Act V of 1908), s. 66—Mort- 
gage decree, execution of—Purchase for judgment- 
debtor's benefit—Suit by judgment-debior to recover 
property from purchaser, maintainability of. 

A mortgage decree having been obtained against 
the plaintiff, the latter came to a verbal arrange- 
ment with the decree-holder, whereunder on pay- 
ment of a certain sum the decree was assigned to 
one К. 1% was arranged that К. should execute 
the decree and purchase the mortgaged property 
himself, but that on payment of a certain sum he 
should re-convey it to the plaintiff. In a suit by 
the plaintiff to enforce this agreement: 

Held, that the suit was barred by seotion 66 of 
the Civil Procedure Code. [p. 549, col. 2,] 


Appeal from a decision of the Subordinate 
: Judge, Saran, dated the 7th February 1917, 


FAOTS.—The plaintiff was the owner 
of the property in dispute. He had mort- 
gaged it to one 
brought a suit on the basis of the  mort- 
gage and obtained a decree on the 12th 
of May 1899. The plaintiff was indebted 
to some other persons about that time. 
He, therefore, induced defendant No. 1, who 
was his relation, to purchase the property 
in his name. In execution of the decree 
Rs, 500 of the purchase money was paid 
by the plaintiff and Rs. 1,000 was paid 
by the defendant. The defendant agreed 
to reconvey the property by executing a 
sale-deed in favour of the plaintiff on 
the latter paying theformer Rs. 1,000 and 
costs. Thus the property was purchased by 
the defendant on 6th August (£03. The 
plaintiff remained in possession of the 
property ever since the purchase by the 
defendant, paying to the latter a portion 
of the profits of his property by way of 
interest on Rs. 1,000, The defendants 
subsequently wrote several letters ratifying 
their contract to re-sell the property. In 1914 
the defendants refused to execute the sale- 
deed and take the money and besides dispos- 
sessed the plaintiff. The plaintiff thereupon 
brought the present suit to recover possession 
of the property and also; to enforce the 
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specific performance of the contract to 
execute the sale.deed in his favour on 
payment of Rs. 3,000 and costs. The 


Court of first instance dismissed the suit 
as barred by section 66 of the Civil Pro- 
cedure Code. The plaintiff appealed to the 
High Court. 

Mr. Permeshwar Dayal, for the Appellant, 
contended that the suit being one for 
specific performance Of a contract was not 
covered by section 66 of the Civil Pro- 
cedure Code. Two essentials must be satisfied 
before applying sestion 66 of the Code: 
(1) the suit must be against the certified 
purchaser and (2) it must be based on the 
ground that the purchase was made on 
behalf of the plaintiff. In this case the 
second element was absent. The suit was 
not based on the ground of the purchase 
on behalf of the plaintiff, it was 
based on the defendants’ failure to 
perform their contract to execute the eale- 
deed in respect of the property in favour of 
the plaintiff. The property was undoubtedly 
purcbased by Kailaspati and he paid a sub- 
stantial portion of the consideration. He 
had got title to it. He agreed to return 
the property to the plaintiff and the plaint- 
iff relied upon that agreement and wanted 
to enforce it in the present suit. In the 
present case the re-sale in favour of the 
plaintiff had to be completed by two acts 
of the defendants: (1) delivery of posses- 
sion (2) execution of a registered sale-deed. 
The first step was taken at once and as 
a result of it the plaintiff had been in 
possession of the property ever since the pur- 
chase. The second step depended on the 
plaintifi’s paying Hs. 1,000. The defend. 
ants now refuse to take the money and 
execute the sale-deed. The plaintiff has, 
therefore, a cause of action independent ofthe 
purchase made by the defendant either on 
his own behalf or on behalf of the plaintiff, 
The defendants have moreover dispossessed 
the plaintiff after a long possession of 
about 11 years. The plaintiff bases his 
suit on the faet of dispossession by the 
defendants and on their refusal to execute 
the sale deed in pursuance of the agree» 
ment entered into by them. The suit is, 
therefore, not barred by section 66 of the 
Code of Civil Procedure. Section 66 does 
not make the Benami purchase illegal; its 
aim is simply to discourage such purchases, 
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It should be construed very  stristly. 
The section need not be extended to cover 
а case to which it does not expressly 
apply. He relied upon Sasti Ohurn Nundi 
v. Aunopurna (1), Karamuddin  Hosain v. 
Niamut Fatehma (2) and Kumara ү. Srint- 
vasa (3). 

Mesers. Rat Tribhuvan Nath Sahar 
Radha Radhesh Narain Sinha, for 
Respondents, were not called upon. 


JUDGMENT.—This first appeal comes 
before us from a decision of the learned 
Subordinate Judge of Saran, dated the 7th 
February 1917, 


The plaintiff claimed by his plaint that 
upon payment of a sum of Бе. 1,000 to 
the defendants, or such other sum as 
might be declared by the Court to be pro- 
perly payable, the plaintiff may be declar- 
ed entitled to and be restored to posses- 
sion of the lands in suit; and that the 
defendants may be required to execute in 
his favour a conveyance of 5 annas 7 pies 
odd Kismat of Mauza Hasanpurva and 5 
annas 4 pies Kismat of Mauza Endawli 
bearing Tauzi No. 4987, being the lands 
forming the subject-matter of this litigation. 

The learned Judge who tried this case 
dismissed the suit on a point of law, viz., 
on the groand that the suit was not main- 
tainable, the same being barred by the 
provisions of section 66 of the Civil Pro- 
cedure Oode. The facts lie within a 
very narrow compass and may be stated 
shortly. 

The plaintiff in the year 1899 executed 
а mortgage in favour of a man called 
Balehand Hajjam. Apparently the plaintiff 
was also indebted to many other Mahajans, 
Balchand as mortgagee obtained a decree 
against the plaintiff on the 19th May 1899 
for the sum of Rs. 1,697. A verbal arrange- 
ment was come to between the plaintiff 
and the nephew of the plaintiff's wife, the 
present defendant No. 1, Kailashpati, with 
& view to arriving at a settlement in 
satisfaction of the mortgage.deoree which 
had been obtained against the plaintiff 
on the 12th May 1899; the deores-holder 
being willing to accept in round numbers 


and 
the 


(1) 28 C. 699; 12 End. Dec. (N. s.) 465, 

(2) 19 0. 199; 9 Ind. Dec. (x. s.) 578. 

(8) 11 M, 218; 12 Ind. Jur. 217 & 984; 4 Ind. Dec. 
(к. в.) 148, 
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the sum of Rs. 1,500 in full satisfaction 
of his decretal debt. The terms of this 
verbal arrangement were that the plaintiff, 
as judgment.debtor, should pay the sum 
of Rs. 500 and the balance of Rs, 1,000 
should be paid by defendant No, 1 to 
the decree-holder, and that he should 
assign to Kailashpati the mortgage-decree, 
and as such assignee  Kailashpati should 
be entitled to exeaute the decree in the 
event of the plaintiff failing to pay the 
balance ascertained to be due thereon. The 
deoree was assigned by the original deoree- 
holder to Kailashpati on the «lth February 


1903 Oa the 6th August 1903 the 
decree во assigned to Kailashpati, 
nephew of the plaintiff, was oexeonted 


ky him, but prior to the execution of the 
decree it was agreed by the plaintiff on the 
one hand and Kailashpati on the other that 
the mortgaged property should be brought to 
sale in execution of the deoree and that 
Kailashpati, the defendant, should by arrange- 
ment be declared the purchaser thereof upon 
the terms and understanding that the plaint- 
iff should remain in possession of the mort- 
gaged property and that when the plaintiff 
paid to Kailashpati the sum of Rs, 1,000 
or any other sum that might ba found to 
be due on the foot of the deoree, that then 
and in that event Kaliashpati should assign 
by deed the title to the lands so purchased 
by him in execution of the decree to the 
plaintiff discharged from all liability under 
the mortgage decree, 

On these facts the learned Judge was of 
opinion that this suit was barred by the 
provisions of sestion 66 of the Civil Pro. 
cedure Code. 

The plaintiff in his plaint is very out. 
spoken relative to the facts of this case, 
and the nature of the agreements made 
between him and the defendant No. 1. 

In paragraph 5 of the plaint it ig alleg- 
ed that the plaintiff was in the year 1899 
indebted to many Mahajans and that one 
Balehaud was endeavouring to acquire hia 
property. The nature of the arrangement, 
which itis alleged the plaintiff had arrived 
at with his nephew Kailashpati as stated 
in the plaint, indicates olearly that the inten- 
tion of these two persons was to make an 
agreement which would in effect pre. 
serve the plaintiff's property for the benefit 
of the plaintiff; while at the same time 
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defeating the plaintiff's oreditors’ rights in 
realising his (the plaintiff's) property and 
whereby they might satisfy and discharge 
the debts due to them. The plaintiff fur- 
ther alleges in his plaint that the verbal 
contract that was made between Kailashpati 
and himself with reference to the purchase 
of the property in suit was in fact what 
has been termed partly performed; because 
he, the plaintiff, remained in possession of 
the lands purchased by Kailashpati from 
the year 1903 up to December 1914, and 
that during this period of time half the rents 
and profits accruing from the lands in suit 
were applied and paid to Kailashpati as and 
for interest in respect of the money which 
he had advanced at the time that the decree 
was assigned to him by the original decree- 
holder; and the other half applied by the 
plaintiff for his own use and benefi. 

The whole tenor .of the pleint, which 
discloses the plaintiff's case, is that the 
transaction and agreement effected between 
Kailashpati and himself was for his (the 
plaintiff's) benefit and that Kailashpati was 
merely a colourable purchaser for the bene- 
fit of the plaintiff to enable him to defeat 
his creditors in the enforcement of their 
rights. 

Section 66 of the Code of Civil Procedure 
provides as follows: “No suit shall be main- 
tained against any person claiming title 
under a purchase certified by the Oourt in 
such manner as may be prescribed on the 
ground thet the purchase was made on 
behalf of the plaintiff or on behalf of some 
one through whom the plaintiff claims.” 
This section is materially different from seo 
tion 317 of the prior Code, and in its result 
it comes to this that no person can claim a 
title as against a certified purchaser ata sale 
in execution of a Civil Court decree, inasmush 
as such certificate is made conclusive evi- 
dence of the title of such purchaser, and con- 
sequently no suit is entertainable in any 
Court framed or designed to impugn or 
qualify the nature ofthe interest acquired 
by such certified purchaser. 

The obvious intention of ssction 66 of the 
present Code of Civil Procedure is to strike 
at the root of whatis generally known as 
‘benam? transactions. Benami transactions 
are no doubt not illegal in themselves, but 
by the Civil Procedure Code the Legisla- 
ture intended that section 66 should operate 
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to prevent Courts of Justice from grant- 
ing relief in aid of titles which were con- 
ceived in fraud and designed to hinder honest 
elaimants in realising and enforeing their 
rights and dues. 

The learned Judge who decided this case 
was emphatically of opinion that the plaint- 
iff was not entitled to the relief he sought 
in this suit, inasmuch as the contract 
made between Kailashpati and himself was 
merely a colourable device which was never 
acted upon or intended to be acted upon, 
and in support of this view the learned Judge 
relies on the fact that the plaintiff from 
1903 to December 1914 remained in posses- 
Bion of the property and never in any way 
sought to enforce the alleged contract as 
against Kailashpati, and that the whole 
transaction was a colourable pretence and 
sham. 

It has been argued before us that this 
case does not come within the prohibitory 
provisions of section 69 of the Civil Pro- 
cedure Code, inasmuch as it js merely а case 
in which the plaintiff seeks relief from this 
Sourt by way of specific performance of a 
contract referable to the purchase of land 
made between the plaintiff and the defend- 
ant. If that argument were well founded, 
in my opinion, there would be no Benami 
transaction that could not be readily effected 
and the provisions of section 66 evaded and 
rendered inoperative and void. 

I can see a marked distinction between 
& case where a purchase of land is made 
founded on an agreement which is designed 
to enable one person to purchase property 
ostensibly in his own name but in reality 
and infact for the benefit and advantage 
of another, and a case where a person honest- 
ly buys landed property for himself, but 
subsequently desires and agrees to sell the 
property to another. If the facts of each 
particular case justify the conclusion that 
the latter was the true tenor aud nature 
of the agreement arrived at between the 
parties, then I would say that very possibly a 
claim based on such an agreement would 
be specifically performed by the Civil 
Courts, : 

However I am satisfied in this case, be- 
yond any reasonable doubt, that the whole 
transaction, ns disclosed by the plaintiff's 
plaint itself, was that Keilashpati was to 
buy the lands in suit nominally in ‘his 
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own name but in reality and effect for 
the sole benefit of the plaintiff; and that 
the plaintiff was to be entitled to remain 
in possession of the lands, and upon pay- 
ment of certain money secure for himself 
a deed establishing his title to the lands 
in suit. The effect of this arrangement 
upon which the plaintiff relies to support 
his claim in this astion is merely designed 
to go behind and to impugn the title of 
the defendant, who claims the lands in suit 
as purchaser by virtue of the certificate 
given to him at an auction-sale in exacu- 
tion of a Civil Court deoree. 

Three cases have ‘been cited before us 
in support of the plaintiff’s contention, but 
really none of them afford any assistance 
in the light of the. findings of fact arrived 
at in the present case. 

The first case is reported as Sasti Churn 


Nundi v. Aunopurna (1). That case is 
clearly distinguishable in its facts from 
the present case and in that it was 


decided that the suit did not offend against 
the provisions of section 817 of the old 
Code, which as I have already observed 
are essentially different to the provisions 
of section 66 of the existing Code and 
wherein it was held that the plaintiff 
was entitled to succeed, inasmuch as his 
title was founded not on any agreement 
but by virtae of his long continued pos- 
session of tho lands then forming the 


subject-matter of suit in the case referred to. ` 


Another case is reported as Karamuddin 
Hosain v. Niamut Fatehma (2). There 
also the case was held not to be within 
the provisions of section 317 of the prior 
Code, for the simple reason that the 
plaintiff in that case 
title on long continued possession of the 
lands in suit, However, on the further 
ground that case is also distinguishable as 
it would appear that the person against 
whom relief was sought in that case was 
not the certified purobaser within the 
meaning of section 317. Therefore, that 
ease also has no application to the facts 
of this case. The nearest case to the 
one before us is the oase reported as 
Kumara v. Srinivasa (8). However, when 
that case is analysed, it is quite clear 
"that their Lordships decided that case only 
upon its own fac!s as disclosed by the plaint. 
The oase was one for specific performance; 


based his claim of. 


and not one to which the provisions of 
section 317 applied; that is to say. the facts 
showed that the transaction was not one tainted 
with a benami character and consequently 
it was held that specific relief might be 
claimed and granted without infringing the 
provisions of section 817 of the old Code of 
Civil Prosedure. That case also in its facts is 


distinguishable entirely from the present 
case before us. 
Assordingly having given this matter 


our very best and most careful considera- 
tion and having listened attentively to the 
able arguments addressed to us on behalf 
ofthe plaintiff-appellant, we are satisfied 
that the learned Subordinate Judge was 
perfectly right in holding that this suit 


was not maintainable in point of law 
inasmuch as it contravened the express 
provisions of sestion 66 of the present 


Code of Civil Prosedure. Accordingly we 
dismiss this appeal with costs. 
Appeal dismissed, 





LOWER BURMA CHIEF COURT. 
Crvit Revision No. 97 or 1917. 
March 2, 1918. 

Present :—Mr, Justice Maung Kin. 
DHARSEE NANJEE & Co.—D «raNDANTS 
— APPLICANTS 
versus 
OOMERSI RAISI & Co.—PrAISTIFPj— 
RESPONDENTS, 

Sale of goods—Contract for sale of rice—Bags supplied 
to miller for taking delivery —Vendor, liability of. 

Where a purchaser of rice sends gunuy bags 
to the miller to take delivery of the rice in accord- 
ance with his contract with the vendor, the latter 
is liable for the value of the bags, and this 
liability is not shifted merely because the bags 
reach the miller direct instead of through the 
vendor. [p. 550, col. 1.] 

Mr. Doctor, for the Applicants. 

Mr. Munshi, for the Respondents. 

JUDGMENT.—The petitioners wera de. 
fendants and the respondents were plaintiffs 
in the lower Court. Оп the 30th May 
1916 the defendants agreed to sell to 
plaintiffs 500 bags of rice to be delivered 
in May delivery to be taken ex hopper 
from the Mesea Rice Mills under milling 
notice, Exhibit A, gunnies and twine to bs 
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supplied by the buyers, Plaintiffs accord- 
ingly sent gunnies and twine to the Mecca 
Rice Mill. The miller Muhammad Nazim, 
who was sued as first defendant, granted 
a reseipt for them. Rice was milled into 
the gunnies but Dharsee Nanjee failed to 
deliver the rice within time, and the son- 
tract was accordingly cancelled. Ko Tun 
Maung Gyi, who was the original owner 
of the rice and from whom the defendants 


had bought it before they agreed to sell it, 


to plaintiffs, disposed of the rice and bags. 
These facts are admitted. 

The question is who is liable in law to 
return the gunnies and twine to plaintiffs— 
defendants or the miller who actually re- 
ceived them and granted a receipt. 
lower Court has held that the defendants 
were liable and not the miller, on the 
ground that the gunnies were supplied to 
the miller as the agent of Ko Tun Maung 
Gyi by plaintiffs on behalf of the defend- 
ants. 

It hes been argued that the miller was 
bailee for plaintiffs and as such was liable 
to return the gunnies to his bailors. Under 
the circumstances of the case I do not 
think he can be looked upon as bailee for 
the plaintiffs. Ko Tun Maung Gyi was 
owner of the rice. Не sold it to defend- 
ant on the understanding that delivery 
was to be taken exhopper in May 1916. 
On getting the milling notice and before 
the time for delivery came, he resold the 
rice to plaintiffs and tendered the milling 
notice to them. By this defendants in 
effect told plaintiffs to take delivery of the 
rice by taking or sending the necessary 
gunnies and twine to the mill. Plaintiffs 
must, therefore, be held to have sent the 
gunnies in virtue of the tacit arrange- 
ment thus arrived at and the gunnies so 
sent must be taken to have been sent on 
behalf of their vendors. It would be im- 
possible to do any business in the rice 
trade if the last buyer has to send the 
gunnies to his immediate seller, so that 
they may be passed on to the miller 
through all the intermediate buyers. Ex- 
actly the same question arose in Hajee 
Valley Mahomed Hoosein v. Ahmed Ebrahim 
Soorma (1). The Reocrder Мг Bigge said 
that as Judge of the Small Causes Court 


(1) 5 Bur, L, В, 16, 
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he had decided а similar case and that he 
had not the slightest ground for revising 
the remarks he had made in that oase: 
They were as follows :—"The gunnies in 
question were sent by the plaintiff in ao- 
cordance with his contract with the defend- 
ants, such sending being one of the factors 
required before he had done everything 
necessary in order to take delivery, and 
in the course of business they were sent 
io the miller instead of to the defendants, 
the vendors. Had they been sent to the 
latter, there could not have been a doubt 
as to their liability, which I do not think 
is shifted because the bags were delivered 
at once to the millers, instead of reaching 
them through the series of sub- purchasers 
that intervened between them and the 
plaintiff.” I would, therefore, hold that the 
lower Court was right. The application 
is dismissed with costs. - 
Application dismissed, 


— 


PUNJAB CHIEF COURT. 
Seconp Озү. АрркАт, No. 2133 oF 1915. 
February 13, 1919. 

Present :—Mr. Justioe Shadi La! and 
Mr. Justice Martineau. 
LAKHERA AND OTHERS —PLAINTIFFS— 
APPELLANTS 
versus 
МАНЈІ anp orB8EnS— DEFENDANTS ~ 
RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Adverse possession—Shamilat, partition of—Continu- 
ous possession for over 12 years—Suit for recovery of 
possession, whether barred. 

Plaintiffs sued for recovery of a plot of land 
which on partition of the shamilat had been award- 
ed to the defendants. It appeared that the parti. 
tion proceedings began in 1896, and in 1898 the 
ancestor of the plaintiffs applied that he should 
be awarded the shamilat proportionate to the land 
attached to his well. This application was dis. 
missed on the 28th May 1899 and the shamilat area was 
awarded to the defendants. The Assistant Collector 
sanctioned the partition on the 12th December 1899 
and effect was given to it in January 1900: 

Held, that the defendants having obtained posses. 
Sion of the areain dispute in December 899, their 
possession was adverse to the plaintiffs and had 
ripened into ownership before the present suit 
was brought. [p. 551, ool, 2.] 
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-`Вевора appeal from the decree of the 
District Judge, Lyallpur, dated the lst April 
1915, affirming that of the Subordinate 
Judge, Sargodha, dated the 14th November 
1913, dismissing plaintiffs’ suit. 

Mehta Bahadur Ohand, for the Appellants. 
. Bakhshi Tek Ohand and Lala Ram Ohand 
Manchanda,, for the Respondents. 

JUDGMENT,—This &ppeal srises out of 
an action brought by the plaintiffs for the 
recovery of a plot of land which on parti- 
tion of the Shamilat was awarded to the 
defendants in 1899. The Courts below have 
concurred in holding that limitation ope- 
rates ав a bar in the way of the plaintiffs; 
and the only ground for determination is 
whether the suit is barred by time. 

The statement of the Patwari shows that 
the partition proceedings began in 1896, 
and 16 is beyond dispute that in 1898 
Nathu, the ancestor of the plaintiffs, made 
an application to the Revenue Officer that 
he should he awarded the Shamilat pro- 
portionate to the land attached to Sultan- 
wala well. This claim was resisted by the 
defendants, who asserted that they had 
purchased from the plaintiffs not only the 
Khewat land attached to the well but also 
the Shamilat appertaining thereto. Nathu’s 
application was dismissed on the 28th of 
May 1899, and the Shamilat area was award- 
ed to the defendants. 

The Assistant Collector sanctioned the 
partition on the 12th December 1899 and 
it appears that effect was given thereto in 
January 1900. The learned District Judge 
holds that the plaintiffs’ cause of action for 
possession arose in December 1899; and 
that the present suit, which was not in- 
stituted until the 25th of March 1912, is 
barred by time. Mr. Bahadur Chand for 
the appellants contends that the instrument 
of partition was not prepared until 1900, 
and “hat it specified Ist of August 1900 
ач the date on which the partition was 
to take effect. It appears that one Nasir 
preferred an appeal against the order of 
the Revenue Officer sanctioning the parti- 
tion, and that that appeal was dismissed 
by the Collector on the lst of August 
1900. The Assistant Collector accordingly 
mentioned the date of the dismissal of the 
appeal as the date from which the parti- 
tion was to take effect, but it is perfectly 
clear that Nasir’s appeal had nothing whats 


INDIAN OASES, 


551 


ever to do with the right to the Shamilat 
of Sultanwala well, and consequently had 
no bearing upon the matter in controversy 
between the parties, which had been settled 
in May 1899. 

The learned Pleader invokes the pro- 
visions of section 122 of the Punjab Land 
Revenue Act, which provides that a person, 
to whom any land was allotted in pro- 
ceedings for partition, may apply to the 
Revenue Officer within three years from the 
date recorded in the instrument of partition 
as the date from which partition was to 
take effect, and that the Revenue Officer 
shall on that application direct possession 
to be delivered to the applicant. Now, it 
is beyond dispute that no land was allotted 
to the plaintiffs on partition, and they 
could not, therefore, ask the Revenue Officer 
to take action under the aforesaid section, 
It seems to us that so faras the parties 
to tke present litigation are concerned, the 
partition proceedings were concluded in 
December 1899, and that the defendants 
obtained possession of the area in dispute 
in that month or, at any rate, in the suc- 
eeeding montb, when according to the report 
of the Patwari partition was carried into 
effect. Their possession was clearly adverse 
to the plaintiffs and had ripened into 
ownership before the present suit was 
brought. 

We accordingly affirm the decision of the 
lower Appellate Court and dismiss the appeal 
with costs, 

Appeal dismissed, 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Озү, Revision No. 184 or 1918. 
December 6, 1918. 
Present; — Mr. Saunders, J. C. 
MAUNG PYO—Appeticant 
versus 
MAUNG PO GYI. 
Contract Act (1X of 1872), s. 28—Public policy— 
Marriage brocage contract, whether can be enforced 
An agreement whereby one personagrees to pay 
a sum of money to another in consideration of the 
latter persuading a particular woman to marry the 
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former is in the nature of a marriage brocage 
contract and cannot be enforcod, being opposed to 
public policy. ` 

Mr. D. Dutt, forthe Applicant. 

JUDGMENT.—It was the plaintiff's 
case that he had sold a mare to the 
defendant for Rs. 100 and he sued to recover 
the price. 

The defence admitted the sale, but the 
defendant claimed not to be liable on 
the ground that there was a ' subsequent 
contrast by which in consideration of the 
defendant's persuading his sister-in-law 
to marry the plaintiff the ‘plaintiff agreed 
to forego his claim for this money. 

Both the Courts below have found that 
the defendant has made out his case and 
dismissed the plaintiff’s suit, The plaint- 
iff now comes to this Court in revision. 

The findings of the lower’ Courts may 
be accepted, but I think it is clear that 
they have failed to consider the question 
whether the contract was one which воша 
be enforced and that there is no doubt 
that it was not. Under section 23 of 
the Contract Act ib appears to me that 
the consideration was not lawful being 
opposed to publio policy. lt was in the 
nature of a marriage brocage contract, 
Thera is ample authority for holding that 
such contrasts are opposed to publis polisy 
and should not be enforce}. The follow- 
ing Indian oases are to the point: Baldeo 
Sahai v,Jumna Kunwar (1), Pitambar Hatansi 
v. Jagjtvan Hansraj (2) and Vaithyanatham 
v. Сапдатаги (8). 

There has been some doubt in India as to 
whether a contrast of this description is not 
valid in the case of a minor who is an infant 
where the money is received for the benefit of 
the minor, but such doubts cannot apply 
to Burma where a marriaga contract is 
not usually entered into until the children 
are of an age to marry and is never 
valid unless with the children’s consent. 
Here, moreover, there is по suggestion 
that the money was received for the 
benefit of the wife. This was а case in 
which the wife was 17 years of age and 
the husband 67; the marriage only lasted 
а few months and it appears to ша to 


(1) 28 A. 495: A, W. N. (1901) 155. 
(2) 13 B. 181; 13 Ind. Jur. 267%: 7 Ind, Dec, (n.8,) 


88. 
(8) 17M. 9; 3 M, L. J, 182; 6 Ind. Dee. (х. в.) 6, 


INDIAN CASER. 


(1919 


disclose fairly clearly some of the objec- 
tions to upholding such a contract. 

I am of opinion that the Courts below 
have erred in failing to consider whether 
the contract was fora lawful consideration. 
Their decrees must be set aside and there 
will be a decree for the plaintiff for Rs. 100 
with costs on that amount throughout. 

Application accepted, 


MADRAS HIGH COURT. 

Suconp CIVIL Аррвлт, No. 390 or 1917. 
December 16, 1918. 
Present; — Mr. Justice Abdur Rahim 
and Mr, Justice Napier. 

PALANI GOUNDAN AND ANOTHER MINORS, 
BY THEIR NEXT FRIEND MANIAM KARICHI 
GOUNDAN —PLAINTIFFS— À PPELLANTS 
versus 
KASI GOUNDAN AND oraers—DsFENDANTS 
— RESPONDENTS. 

Hindu Law—Partition—Minor, right of, to claim 
partition--Benefit to minor, tests fof determination 
of—Second marriage of minor's father—Possibility of 
future births in family—Malversation. 

In a suit for partition by a Hindu minor, the 
Court should not pass а decree for partition unless 
the minor’s interests are likely to be advanced 
thereby or protected from danger.  [p. 555, col. 1.] 

The mere. possibility of future births in the 
family is not a good ground for partition, nor is 
the fact that the  minor's father has married a 
second wife and the minor’s mother is in conse- 
quence living away from her husband. [p. 555, col. 
2.] 

To entitle a minor to claim partition on the 
ground of malversation of the properties by the 
father, actual malversation need not be proved, it 
is sufficient if the interests of the minor in the 
joint family property are in danger. [p. 555, col. 2.] 

Bachoo v. Khushaldas, 4 Bom. L. R. 883, explained. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Coim- 
batore, in Appeal Suit No. 85 of 1916, 
preferred against the decree of the Court 
of the Additional District Munsif, Erode, in 

Original Suit No, 438 of 1915. 

FACTS appear from the judgment. 

Mr. 1. A. Govindaraghava Iyer, for the 
Appellants.— The rule of Hindu Law is that 
a minor can ask fer partition of the family 
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properties if it is for his benefit or if 
it is necessary to protect him from an 
apprehended danger. In this case, the 
minors’ father, who is а young man, 
has married a second wife and his first 
wife refuses to live with him. He is likely 
to have children by his second wife, with 
the result that the shares of the appel- 
lants may be diminished. That would be 
a distinct loss to the minors, On the 
other hand, their financial position will be 
better if they are divided from their father. 
The ‘benefit? includes monetary advantages. 
The father has also solda house for no 
necessity, 


Messrs, A. Krishnaswamé Aiyarand T. M: 
Krishnaswami Aiyar, for the Respondents.— 
The second marriage of the minors’ father 
is not a valid ground by itself for sepa- 
rating the minors from the family, Тһе 
*benefit! rule laid down by the Court should 
not be construed as including the mone- 
tary advantage secured by effecting a parti- 
tion before co-pareenerg are born in future. 
It із for the benefit of the minors that 
they should be in the family. The Court 
should not indulge in speculations аз to 
the benefit or loss to minors by the con- 
tingeney of future deaths and births in 
the family. The sale of the house has 
not been shown to be an aot of extrava- 
gance or waste. 


JUDGMENT, 

ABDUR RAHIM, J.—This second appeal arises 
out of a suit for partition instituted by 
two minors through their maternal grand- 
father as the next friend. The 18+ defendant, 
who is the main respondent in the appeal, is 
the father of the plaintiffs. The only question 
for consideration is whether upon the facts 
proved and found, the lower Appellate Court 
was justified in refusing to pass a decree 
for partition. It is settled law that a 
Court is not bound to grant a decree for 
partition of joint family property as a 
matter of course in & suit instituted on 
behalf of minors: see Ohslamt Ohetty v. Jub- 
banna (1), following Bachoo v. Mankorebat 
(2) and Kamakshi Ammal v. Ohidambara 


(1) 42 Ind. Cas. 860; 22 M. L. T. 432; (1917) M. W. 
N. 792; 34 M. L. J. 213; 41 М, 442. 

(2) 31 B. 878; 9 Bom. L. В. 646 (P. О); 11 О, W. N. 
769; 6 O. L. J. 1; 17 M. L. J, 348; 2 M. L. Т. 296; 34 
1. А. 107, 
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Reddi (3). So farthe law is not disputed 
but there has been much discussion as 
to the nature of the grounds which would 
justify the Court in deoreeing partition at the 
instance of a minor. 

The facts found by the lower Appellate 
Court are: the Ist defendant, the father of 
the minors—who are only 6 and 4 years 
of age—has married a second wife, there 
had been estrangement between him and the 
mother of the minors and the latter has gone 
away to her father’s house ard is unwilling 
to come back to the lst defendant. The Sub- 
ordinate Judge characterises her allegations 
against the lst defendant as to ill-treatment 
and immorality as a myth and holds that the 
plaintiffs have not made out that the lst de. 
fendant refused to maintain the plaintiffs or 
their mother or that he had in any way neg- 
lected them. He finds that some old family 
debts have been discharged though apparently 
with money found by the 1st defendant's 
mother during his minority. It is admitted, 
however, that the Ist defendant has sold 
a house belonging to the family, but the Sub- 
ordinate Judge has refrained from consider- 
ing whether the sale was for necessity or 
not, though the Court of trial was disposed 
to regard it as an act of malfeasance. Upon 
the facts the conclusion of the Subordinate 
Judge is as stated in his words: “I oan 
find no circumstances to suggest that the 
minors’ interest is likely to suffer if the 
property is allowed tə continue in the hands 
of the 1st defendant.,..”, but he thought 
that this was & proper case in which he 
shall obtain a written undertaking from the 
lst defendant not to alienate the family pro- 
perty during the minority of the minor 
plaintiffs and that if any necessity arises in 
the furture for making an alienation he will 
apply for permission of the Court for that 
purpose. 

The District Munsif in decreeing the 
suit was under the impression that a suit 
for partition by a minor member of-a joint 
family stood on the same footing as a 
suit by an adult co-parcener, In tbis he 
was undoubtedly wrong: in the former case 
the Court, as laid down in the rulings 
above mentioned, has a discretion, that is 
io say, it will not decree partition unless 
it finds that ib will be for the benefit of 


(3) 8 M, H. C. R. 94. 
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the minor that therə should be a partition 


while where a major co-parcener seeks parti- ` 


tion, the Court has no option but to pass 
a decree to that effect, On the merits 
the District Munsif based his judgment 
in favour of the plaintiffs mainly on the 
ground that the lst defendant, who is only 
24, is likely to have sons born to him by 
his 2nd wife which will necessarily diminish 
the plaintiffs’ share in the family property, 
and, therefore, a partition would be decidedly 
beneficial to the minors. The Subordinate 
Judge, in my opinion, is rizh! in holding 
that this is not saffisient and valid ооп. 
sideration, and that there is much eogenoy 
in his argument that if it were otherwise, 
directly a son is born, it would lie with 
any one who so chooses, to break up the 
family by instituting a suit for partition 
as next friend of the minor. Mr. Govinda- 
raghava Iyer who argued the case for the ap- 
pellants has not been able tocite any sort 
of authority in support of his proposition. 

` The joint family tenure of property is 
the normal condition of the Hindu social 
system.and the Court should not take the 
responsibility of depriving a Hindu minor 
go- parcener of the advantages of that system, 
unless it is satisfied that 1 in the circumstances 
of the particular case it would be clearly 
to his benefit that he should be 
separated from the joint family. It 
is an incident of the joint family system 
that the share of a Hindu oo-parcener in 
the family property is liable to diminution 
by accession of new members by births; on 
the other band, he enjoys the chance of 
having his share augmented by deaths. It 
seems to me that it is not for the Court 
to speculate how far the one chance counter- 
balances the other, 

. As for the decided cases, the Court has 
deoreed partition in suits on behalf of 
a minor where the actual existing 
circumstances of the family made it manifest 
that a partition would be for the benefit 
of the minor, and not merely on remote 
hypothetical grounds. In Kamkasht Ammal 
y. Ohidambara Reddi (3), which is the 
earliest decision in this Presidency on the 
subject that has been brought бо our notice, 
the lst defendant had denied the plaintiff's 
adoption and setup a Will by the adoptive 
father of the infant which conferred on the 
defendant an exclusive title to the whole estate, 
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Innes and Collett, JJ., held that in such & 
ease partition should be granted. Both the 
learned Judges were of opinion that it was 
not necessary that there should be actual 
malversation of the proparty of: the во- 
parcener as was the opinion of the lower 
Court and in the language of Innes, J., “An 
action will not indeed lie, unless there is 
something clearly indicating that tha interests 
of the infant will be advanced by a partition 
besause, ordinarily speaking, the family estate 
ia better managed and yields a greater 
ratio of profi& in union than when split up 
and distributed among several parceners, 
and as a general rule, therefore, it is 
more profitable for an infant parcener 
that his share should continue an integral 
portion of the whole estate in the 
hands of kinsmen.” Oollett, J.'s judgment 
is to the same effect, and it willbe suffi- 
-cient to quote only the general proposition 
laid down by him, viz, that “Generally 
so great a change in the condition of a 
minor as a partition operates ought not 
to be allowed to take place, unless it is 
slearly for his benefit that it should be 
so.” In Thangam Pillai v. Suppa Pillai (4) 
the co-parceners had persistently denied 
that the minor plaintiff was their brother 
and it was held by Muthuswami Ajyar and 
Wilkinson, JJ., that thia fact showed that 
the minor’s interest in the joint family 
property would ba in danger, if left under 
the management of the appellants and 
that justified a decree for partition. The 
ease in Ohelimi Chetty v. Subbanna (1) has 
already been noticed where Mr. Justice 
Oldfield and myself accepted the proposi- 
tion that in a suit for partition on behalf 
of a minor the Court will not grant a 
decree unless it is satisfied that it will 
be for his benefit. In this we followed 
the judgment of the Privy Council in 
Bachoo v. Mankorebat (2), which affirmed 
the decision of Tyabji, J., in Bachoo v. 
Khushaldas (5). The presert question, it 
may be menticned, was but incidentally 
under consideration in Chelimz Ohetiy v, 
Subbanna (1), the point for decisions there 
being, whether the institution of а suit 
on bebalf of a minor tpso facto created a 
separation. In Bachoo v. Khushaldas (5) 


(4) 12 M. 401; 4 Ind. Deo. (N. s.) 628, 
(5) 4 Bom. L, В. 883. 
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and Bachoo v. Mankorebai (2) it was found 
that a partition, when it was asked for, 
would not be beneficial to the minor 
plaintiff as division of the properties coald 
not be effected without selling certain valu- 
able properties and their sale at that stage 
would result in considerable loss, The 
proposition that was accepted by Tyabji, 
J., was that “some malversation, danger 
or loss to the minor on the one hand or 
some benefit or advantage on the other 
must be proved before the Court can 
compel partition, for all the co-parceners 
are minors." It does not appear to me 
that any exception can be taken to this 
-proposition considering it in the light of 
the fasts which gave rise to it. In Maha. 
de» Balvant v. Lakshman Balvant (6) parti- 
tion on behalf of a minor was allowed, the 
allegation in the plaint of disputes between 
the minor plaintiffs’ mother and their step. 
brother, separate residence of the former 
and the defendant’s failure to support the 
plaintiffs being found suffisient to main- 
tain the suit. Ranade, J., in the course of 
his judgment lays down that the Court 
has to see whether a partition would 
promote the interest of the minor plaint- 
iffs in the circumstances as found by him. 
It seems to me that this is the test 
which is countenanced by all the autho- 
rities, Mr. Justice Kumaraswami Sastri in 
Shadagopa Naidu v, Thirumalaswami Naidu 
(7) sitting singly held that where a 
father sets up a hostile title and denies 
the right of his minor son to any share 
in the joint family properties and the 
father has been living apart from his wife 
with a coneubine, it is the duty of the 
Court to order partition in a suit on 
behalf of the minor. He quotes with 
approval the proposition of Ranade, J., in 
Mahadev Balvant v. Lakshman Balvant (6) 
that no suit by a minor co-parcener for parti- 
tion should be decreed unless his interests 
“were likely to be advanced thereby or pro- 
tected from danger. As regards the second 
condition, no exception could be taken to it 
and as regards the first Ї йо not think that 
either Ranade, J., or Kumaraswami Sastri, 
J., intended to countenance any speculative 
considerations such as the possible birth 


(6) 19 B. 99; 10 Ind. Deo. (N. s.) 66. 
(7) -30 Ind. Cas, 272; 18 M. L, T. 129. 
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of other co-parceners aS а ground for 
partition. In Bhola Nath v. Ghasi Ram (8) 
it is laid down by Stanley, C. J., that 
the Court has to determine on the entire 
circumstances of the case whether it 
would be for the benefit of the minor 
that a partition of a joint family property 
should be effected. In my opinion this 
proposition is entirely in accord with the 
other authorities already noticed. It will 
serve no useful purpose to attempt to de- 
fine any further the cirenmstances in 
which partition should be granted or re. 
fused at the instance of the minor. All 
that is necessary in this case to Igy down, 
having regard to the arguments addressed 
to us, is that a mere possibility of births 
of other co parceners in the family is 
not a good ground for partition. It is not 
necessary that actual malversation should 
be proved; it is sufficient if the interests 
of the minor in the joint family property 
are in danger. All the circumstances have 
to be taken into consideration in deter- 
mining whether it would be for the be- 
nefit of the minor that his share should 
be set apart and secured for him. 

We have here the fast that plaintiff's 
father, though ayoung man, has married 


another wife and that there have been 
quarrels between plaintiffs’ mother and 
their father, with the result that they 


have been living separately. It is almost 
admitted that a house belonging to the 
family has been sold by the father, If 
the sale of the house was without neces- 
sity, that would be a strong circumstance 
to be considered along with other facts in 
connection with the question whether there 
should not be a partition. The lower Ap- 
pellate Court, in my opinion, was not justi- 
fied in holding that the sale of the house 
even if made without necessity, would not 
affect the question whether there should 
be a partition, It is now contended before 
us by the respondents that the sale took 
place before the birth of the plaintiffs, I 
would, therefore, ask the Subordinate Judge 
to find whether the sale cf the house tonk 
place before the birth of plaintiffs, and if 
not, whether the sale was justified by neces- 
sity, whether a proper price was obtained 
and what happened to the sale proceeds 


(8) 29 А. 373; A. W. N, (1907)? 86, 
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and the total value and income of the 
family properties. He will allow the parties 
to adduce fresh evidence on this point. 
The time for the return of the finding 
will be two months from the date of the 
receipt of the records and ten days for 
objections. 

Napier, J.—This is a suit for partition 
against a father brought by his minor sons 
through their next friend, their maternal 
grandfather. The lower Appellate Court 
has found that no case has been made out 
which would entitle the Court to decree 
a partition, Mr. Govindaraghava Aiyar has 
argued before us, frst, that where it can 
be shown that there is a probability that the 
minor’s finanoial position will in future be 
better if he has been divided from his 
father, the minor is entitled to a partition, 
and secondly, that if that proposition is 
too broad, on the facts found, he should 
be given a decree. He has contended that 
the sole question ia, whether partition can in 
any way benefit the minor and he relies 
on the useof the word "benefit" in certain 
reported cases, in support of his contention. 
The latest case is that reported as Ohelómi 
Oheliy v. Subbanna (1) and the language 
is as follows: “The Court has to consider 
in auch cases whether a deoree for parti- 


tion would be for the benefit of the minor." . 


My learned brother who was a party to 
that desision states that he did not intend 
to lay down that the probability of mone- 
tary advantage was the sole test, and, if 
I may say so, this is clear from the fact 
that the Court relied on the decision re- 
ported as Kamakshi Ammal v. Ohidambara 
Reddi (3), the earliest case on the subject. 
Mr. Govindaraghava Iyer has claimed, 
however, that that case also supports his 
proposition. It was one in which a suit 
waa brought on behalf of an infant against 
а co-pareener, not his father, for parti- 
tion. The lower Court had declined to 
grant it, as if was поё alleged by the 
plaintiff that the infant’s interests were in 
danger through malversation. On appeal, 
it was argued that it was not necessary 
to prove malversation. innes, J., begins his 
judgment as follows: The true rule seems 
to be that a suit on behalf of a minor 
for partition will lie, if the interests of 
the minor are likely to be prejudiced by 
the property being left in the hands of 
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the co-parceners from whom it is sought 
to recover it,” I lay special stress on the 
use of the words "true rule," because it 
Seems to me that any passage in the judg- 
ment which might appear to state a wider 
proposition must be read in a limited 
sense, во as to bring it into accord with 
the statement, He then goes on to say 
that there is no foundation for the position 
that an infant can only claim partition 
when there is malversation, and in this 
connection he continues: “An action will 
not indeed lie, unless there is something 
clearly indicating that the interests of the 
infant will be advansed by partition.” 
Then with reference to the facts of the 
case, he points out that the во parcener 
has seb up a sola title to the property, 
and thereby assumed a position adverse 
to the intsrests of the infant, by bringing 
forward a Will which, if genuine, would 
be inconsistent with the existence of any 
rights in the infant; and he, therefore, боп. 
cludes that the interests of the infant would 
not be rafe in the oo-parcener’s hand. 
Collett, J., agrees that it is not necessary 
to prove malversation., He says that the 
plaint does set out facts which, if true, 
go to show thatthe minor’s interests might 
be exposed to risk, if the suit were not 
now brought; and quotes Strange’s Hindu 
Law, page 206, as authority for the 
proposition that waste by the co-parcener 
is not the sale occasion, but is only an 
instance that it may be for the benefit of 
a minor that a suit should be brought 
for partition. In that connection, he says 
"so that, as we might expect, the 
benefit of the minor is what justifies 
such a suit.” He then refers to the texts 
and commentary quoted in 3 Digest, page 
544, and says that the rule is "that a parti- 
tion during the minority of a во-рагвепег 
cannot take place to the damage of his 
interests, but the motive is the protection 
of hig interests, and consequently if it is 
in fact, as if may very well be, greatly 
for his benefit and for the protection of 
his interest that there should be a partition, 
a suit on his behalf may ba brought.” 
Then comes a passage which is, I think, 
very important: “It is obvious that it often 
may not be for the benefit of a minor 
that he should have a partition, If his 
rights are not denied or the property not 
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mismanaged, it might not be 40, 
he would lose, for instance, the possible 
benefit of a survivorship, and generally so 
great a chance in the condition of a minor 
as a partition operates, ought not to be 
allowed to take place, unless 16 is clearly 
for his benefit that it should be so.” I 
read these cases as laying down three 
propositions, first, that presumably it is for 
the benefit of a minor that hə should 
remain a member of a family whose interest 
is to look after him, and secondly, that 
a possible financial position is not the 
test, and thirdly, that һә bas no right to 
claim partition unless there is an appre- 
hended danger to his interest as it exists 


at the date of the suit. I cannot detach 
the use of the words “benefit of the 
minor” from the rule laid down by 
Mr. Justice Innes at the beginning of his 
judgment that a suit will lie if the 
interests of the minor are likely to be 
prejudiced. 


Reliance is also placed on a passage in A 
ease reported ‘as Bhola Nath v. Ahasi Ram (8) 
which is as follows: — The question for 
the Court to determine is whether or not 
itis shown to be for the benefit of the minor 
that partition of the joint family property 
should be effected.” This language, how- 
ever, must be read with the facts of the case 
and the other observations. The suit was 
by а minor for partition of his share in а 
joint family consisting of himself, his father 
and his uncle. He alleged that his father 
had admitted to a share in the property the 
son of a deceased  unoele, who, according 
to the plaintiff, had separated from the 
rest of the family long before the date 
of the suit. The first Court dismissed 
the suit on the ground that there was no 
evidence of malversation. The High Court 
pointed out that that was поб necessary: 
that the allegations, if proved, show that 
the family was endeavouring to deprive 
the plaintiff of a part of his lawful interest 
in the family property. The Court then 
used the following words: “The Subordi- 
nate Judge has overlooked the fact that 
there are circumstances other than malversa- 
tion which, according to the authorities, 
will justify the institution of a partition 


suit. These are such circumstances as in 
the interest of the minor render it 
advisable that his share should be set 
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aside and secured for him.” Undoubtedly 
if those facts were proved it would be 
necessary even against the father in that 
case that the minor’s share should be secured 
to him at once, and in my opinion, the case is 
no authority for any broader proposition than 
this. 

Then there is a desision vf Tyabji, J., in 
Bachoo v. Khushaldas (5). That was a suit 
by a minor against his uncle and an 
alleged adopted son of the uncle. The 
learned Judge, in considering whether he 
should be given partition, states that some 
malversation, danger or loss to the minor 
on the one hand, or some benefit or advantage 
on the other hand, must be proved before 
the Court will compel partition. He 
then examines the condition of the estate; 
and comes to the sonclusion that there 
would possibly be heavy monetary sacrifices 
in realizing the estate, and adds that if 
the plaintiff were separate, he would entirely 
lose his chance of gaining the whole 
estate by survivorship, if the alleged son 
died before him. It is suggested that the 
language of the learned Judge indicates 
that malversation, danger or loss need not be 
proved, if some benefit ог advantage can 
be proved (vide the language on page 
888) and that in this вазе it must be to 
the benefit of a minor to be separate from 
a father who has married a second wife 
and will possibly have other children, If 
this is what the learned Judge meant it 
goes beyond the principle stated in Kamakshi 
Ammal v. Chidambara Reddit (8) and I 
am not prepared to follow it. Rather to 
the same effect is the decision in Mahadev 
Balvant v. Lakshman Balwant (6). Speak- 
ing for myself, I find some difficulty in 
understanding what Ranade, J., meant in 
this latter case by his distinction between 
the positive and negative aspect of the oase, 
but if he means that even where nothing 
is shown against the father, if can yet 
be for the benefit of the minor to be 
removed from the family, I am unable to 
follow him, A resent decision of this Court 
is that of a single Judge reported as 
Shadagopa Noidu v. Thirumalaswami Naidu 
(7). There the learned Judge states 
as follows:—"It is now settled law that 
a minor plaintiff can file a suit for parti- 
tion if there are circumstanses which show 
that it would be for his interest to separate 


558 
PALANI GOUNDAN 0, KASI GOUNDAN, 


his share, and it is not nesessary to prove 
malversation on the part of adult members ” 
He refers to Mr. Justice Ranade’s disous- 
sion of the subject in Mahadev Balvani 
Lakshman Balvant (6) with approval. That 
case, however, was one in which it was 
found tbat partition was necessary to 
protect the minors’ interest from danger; 
and the learned Judge states аз follows: 
“The defendant has set up a hostile title and 
has denied the rights of the minor plaintiff 
to any share of the properties, and while 
this is found against, it is the duty of 
the Court to safeguard the interest of the 
minors by declaring their rights and giving 


effect to such a declaration.” He then 
refers to the case reported as Kamakshi 
‚Аттай v. Ohidambara Reddi (8) with 


approval and to Thangam Pillai у. Suppa 
Pillai (4). I have pointed out what in 
my opinion is the law laid down in 
Kamakshi Ammal v. Ohidambara Reddi (8). 
As to Thangam Pillai v. Suppa Pillai 
(4) that was а oase in which an illegi- 
timate son of a Sudra sought a partition 
of the family property against his father’s 
legitimate sons. The legitimate sons denied 
that he was their illegitimate brother, 
contending that his mother was a mar- 
ried woman. The Court, having found 
in favour of the illegitimate son on the 
facts, held in the circumstances it could 
not be said that the plaintiff’s interest 
in the joint family property was not in 
danger in being left in the management 
of the defendants, I do not think, therefore, 
that Kumaraswami Sastri, J., intended to 
lay down any proposition wider than that 
in Kamakshi Ammal vw. Ohidambara Reddi 
(3). If the language of Tyabji, J., and 
Ranade, J., in the Bombay oases does 
intend to give a wider meaning to the 
rule, their view is not in accordance with 
that taken in this Court, and I should 
not be prepared to accept it. 

The propesition as stated in Mayne’s 
Hindu Law, 8th Edition, page 662, is as 
follows:—''A suit cannot be brought by, or 
on behalf of, & minor to enforce partition, 
unless on the ground of malversation cr 
some other ciraumstances, which make it for 
his interest that his share should be set 
aside and  seoured for him. Otherwise 
he might be thrust out of the family, at 
the very time, when he was least able 
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to protect himself,” This proposition is, 
in my opinion, in entire acoord with the 
law as laid down in Kamakshi Ammal vy. 
Ohidambara Reddi (8) and does not warrant 
the contention put forward for the appellants. 

The next question is, whether on the 
facts the oase is brought within this 
limited rule. The lower Appellate Court 
finds that the plaintiffs’ mother went to 
her father’s house for confinement and 
did not return in spite of her husband’s 
entreaties, and that in «consequence he 
married a second wife about a year after 
this occurrence. He points ont that the 
marriage of the second wife is not opposed 
to law and considers that such a marriage 
cannot be made a ground for partition, 
unless it was done with a view to act 
prejudisially to the interest of the 
children by his first wife. He then finds 
all the allegations against the Ist defendant, 
of waste of the property, extravagance, 
drinking and concubinage, to bs false 
апа states that there is but one piece of 
evidence against the father, namely, that 
he alienated a house. We are now told 


in this Court that the alienation was 
before the birth of the children, We 
cannot, of course, take that as a faot, 


but I should speaking for myself rather 
be inclined to accept the finding of the 
lower Appellate Court that the plaintiffs 
have not shown that this alienation was 
made against the interests of the minors. 
As, however, my learned brother is of 
opinion that we should have a finding 
as to the circumstances in which the 
house was sold, I agree with the order 
proposed by him, 

In , nee of the order contained in the 
above judg: ats, the Subordinate Judge sub- 
mitted the following 

FINDINGS.—In pursuance of the order 
of the High Curt directing this Court to 
take evidence and to submit findings on 
the following issues, the following findings 
are submitted. The issues are:— 

(¢) Whether the sale of the plaint house 
took place before the birth of the 
plaintiffs ; and if not, whether the 
sale was justified by necessity ; 
whether proper price was obtained ; 
and what happened to, the sale 
proceeds P 
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(д) What were the total value and 
income of the family properties ? 

2. The first part cf the first issue :—The 
sale-deed in question is dated ¥5th June 1967. 
The sale deed is Exhibit X. The plaintiffs’ 
case is that the lst plaintiff was born or 
at least was ip the womb of his mother 
on that date. The defendants’ case is that 
the Ist plaintiff was born on 11th March 1909, 
$.6., subsequent to the sale.deed in question. 
It is admitted on the plaintiffs’ side that 
the 2nd plaintiff was born subsequent to 
the date of the sale-deed, the difference 
in age between the Ist and 2nd plaintiffs 
being admittedly 2 years, In the plaint 
filed in the suit on 4th November 1914 the 
age of the Ist plaintiff is given as about 6 


and that of the znd plaintiff as about *, · 


and that of their mother, the 2nd defend- 
ant, is given as 22, These ages are given 
by the plaintiffs’ materral grandfather 
and next friend. The 2nd defendant, when 
examined by this Court on 25th November 
1916, 2 e., about 4 years after the date of the 
plaint, deposes that her age at that time 


was 26 and that the plaintiffs were 5 years - 


and 3 years old respectively when ske 
left her husband's house 3 years prior to 
that date. It appears from the plaint that 
She left her husband's house about 7 or 
$ months before the date of the  plaint. 
16 appears from Exhibit D that the Ist 
defendant alio admits her having gone away 
one year before that date, 26th March 1915, 
f. €, about March 1914. It is seen, there- 
fore, that the Ist plaintiff was aged about 
5 in March 1914, that is, he must have been 
born in the year 1909, Taking the age 
given in the plaint as 6 for the Ist plaintiff 
at the time of the plaint (4th November 1914), 
the Ist plaintiff must have been born 
in 1908 or 1909. Then the defendants 
produced ап extract (Exhibit XIII) from 
the birth register of Rakkiapalayam where 
the plaintiffs were admittedly born, and the 
original birth register for the year 1909 
is marked as Exhibit XIV. It appears from 
Exhibits ХІ. and XIV that a son was born 
to Kasia Gounden of Avarasilingampalayam 
on llth March 1909, Plaintiffs’ next friend 
examined as Р, ҮҮ, No. 1 admits that he is the 
Monigar’s Gumastah for Rakkiapalayam; that 
he was writing the Birth Register for all 
"these 17 years and submitted them to the 
Taluk Office; and also that he wrote entries 
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relating to the birth of the two plaintiffs in 
the Birth Registers. The defendants’ case 
is that this relates to the birth of the lst 
plaintiff. But the suggestion on the plaintiffs’ 
side is that it probably relates to the 2nd 
plaintiff. it may be noted that the plaintiffs’ 
next friend has not even attempted to get an 
extract from the Birth Register to prove 
the date of the birth of the lst plaintiff or of 
the 2nd plaintiff, though he must be expected 
to know that that is the best evidence available. 
The defendants took ont summonses for the 
production of the Birth Register from 1906 
to 19:0, but the Tahsildar has sent only 
the Register of 1909 (Exhibit XIV), and 
has sent a letter (Exhibit XV) to the 
effect that he is searching for the other 
registers. So, these Hxhibits XIV and XV 
support the defendants’ case that the lst 
plaintiff was not born on the date of the 
sale-deed, Exhibit A, unless this extract 
relates to 2nd plaintiff Seeing that the 
defendants have not produced the extract 
from the Birth Register with regard to the 
otber plaintiff, Iam inclined to hold that 
this relates to Ist plaintiff, 

_8. It is argued for the plaintiffs that 
the Ist defendant at one place of his deposi- 
tion, now taken in this Court, states that 
his second marriage was four years аро; 
that his first marriage was 10 years prior 
to that; that the Ist plaintiff was born 
2 years after the marriage and that (this 
takes us to the year 1906 ав the year of the 
lst plaintiffs birth. Then again, it is argued 
that the Ist defendant has stated тр 1916 
that he was married 10 years prior to that 
(page 7, printed papers, line 15) and that 
the lst plaintiff must, therefore, have been 
born sometime about March 198 and he 
must have been conceived about June 1907. 
The Ist defendant states in Exhibit D, his 
plaint, dated 27th March 1915, tbat he had 
been married to 2nd defendant about 9 years 
before that. If it be remembered that these 
periods of time are given only approxi- 
mately, no such definite inference can be 
drawn as suggested by the plaintiffa' Pleader. 

4. Then the plaintiffs’ Pleader relies 
upon the medical certificate given by the 
Assistant Surgeon of this place. It is marked 
as Exhibit О, Therein, the Medical Officer 
examined as P. W. No. 4 states that the ооу 
(1st plaintiff) has completed 11 years accord. 
ing to his opinion. In his evidence also 
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he gives the same opinion, The grounds 
upon which hə has giver his opinion are :— 

(i) Permanent canines are present. 

(4) Anterior premolars or bicuspids are 

present, 

It may be stated at once that the opinion 
of experts cannot be taken to be absolutely 
accurate, as has been observed in Taylor's 
Medical Jurisprudence, page 143; Воѓѕодотоў 
v. Nahapiet Jute Company (9), Basrur Venkata 
Row, In re (10) and Jarat Kumari Dassi v. 
Bissessur Dutt (11). Then coming to the rea- 
sons given in the certificate, it appears that 
they are not sound. No doubt, it appears from 
the medical books that permanent canines 
make their appearance between the ages of 10 
and 13 and permanent anterior premolars. 
er bicuspida make their appearance between 
the 9th and 10th years (vide Lyon and 
Waddle's Medical Jurisprudence, page 40, 
and Taylor's Medical Jurisprudence, page 
144), In India, there is a chance of these teeth 
even cutting earlier. If the grounds given 
by the expert witness be correct, his in- 
ference that the boy must be aged 
between 10 and 13, will also be taken to 
be correct. But there appears no reason 
for his saying that the boy must have 
completed 11 years. It is only his opinion 
not based on any specific grounds. “The 
witness, while in the boz, was asked to 
examine the boy’s teeth and he admits that: 
one of the anterior premolars or bicuspids 
is just now making its appearance in the 
left lower jaw and that that tooth is 
generally cut between 9 and 10; and that 
the other three anterior premolars 
are milk teeth and have not yet ‚ been 
shed. He also admits that the ridge 
observed in temporary teeth between the 
crown and the fan is not seen in this 
boy’s teeth, though itis generally visible 
in the case of milk teeth but sometimes 
it ig imbedded in the gum and is not visible, 
He also assumes, admittedly without any 
reason, that the ridge in the case of this 
boy is not imbedded in the gum. So, he 
is not justified in saying that the canines 


. (9) 29 C. 587 at p. 595. 
(10) 14 Ind. Cas. 418; 86 M. 159 at p, 164; 11 M. L. 
т, 93, 22 M, L. J. 270; (1912) M. №. N. 125; 13 Or. 


L, J. 226. 
(11) 18 Ind. Cas. 577; 39 С. 246 at p. 257; 16 C. W. 
, 265. 
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are permanent canines, Very probably, 
they are milk teeth, because it is only 


just now that one of the anterior premolars 
is making its appearance, It is generally 
after the cutting of the anterior premolars 
between the 9th and 10th years that the 
canines make their appearance between 
the 10 and 13th years. I think 
it may be taken, therefore, to be clear that 
the canines are not permanent teeth but 
are only milk teeth, and that the boy 
(lat plaintiff) is aged between 9 and 10. 
This conclusion corroborates the defendants’ 
case that the Birth Register (Exhibits XIV 
and XV) relates to the birth of the Ist 
plaintiff. I must, therefore, find that the 
lst plaintiff was born on 11th March 1909 and 
was not born on the date of the sale-deed, 
Exhibit X, and was not even in his mother's 
womb at that time. Consequently, the 2nd 
plaintiff also was not in existence on the 
date of the sale-deed, Exhibit X. 

5. 2nd part of the first tssue:—I have 
to decide this issue on the assumption that 
both the plaintiffs or the Ist plaintiff at 
least had been born ог at least had been 
conceived before the date of the sale-deed, 
Exhibit X. The plaintiffs’ case in the 
plaint is that the 1st defendant unnecessarily 
sold the house and spent the sale proceeds 
for immoral purposes instead of utilising 
it for the purpose of plaintiffs’ family. 
There is no allegation that the house was 
sold for an inadequate price. The defendants’ 
case is that the house was sold for a proper 
value and there was a necessity for 
digging a well in thefamily garden and 
that a well was sunk with the sale- 
proceeds soon after the sale. In deciding ` 
this issue, I shall first consider the fact 
whether a new well has been sunk by the 
lst defendant in the garden belonging to 
the family, or not. The plaintiffs’ onse is 
that no new well has been dug; that there: 
were 2 wells in the garden at the time 
of the partition; and that there are even 
now 2 wells. The 18 defendant and his 
witnesses state that а new well was sunk: 
by the 1st defendant immediately after. 
the sale tothe north of the northern well 
previously in existence, and that the earth. 
removed by digging that well was used 
to fill up the old northern well, which 
was not in a good condition and in which 
water could not be properly baled out for; 
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the reason that the soil was bad and the 
piesotía could not stand steadily for the 
purpose of baling water, No doubt, two 
wells are mentioned in the partition deed, 
Hixhibit B, as existing at that time in the 
garden, Now also admittedly, there are 
only two wells. But it will be sesn from 
a reference to the old survey plan and 
the new survey plan (Exhibits XI and XII) 
produced by the lst defendant that the old 
northern well was situate further south of 
the present northern well: there is nothing 
to show that these plans are inaccurate. 
They have been prepared by the Survey 
Department and it must be taken tə be 
correct unless and until any mistake is 
pointed out therein. The new survey was 
in 1909. So, the new well must have 
been dug before the year 1909, and this 
supports the defendants’ case that he dug 
the well in the year 1907 soon after the sale 
of the house. I find, therefore, that a new 
well, that is the present northern well, was 
dug, by the lat defendant about the year 
1507 after the partition Exhibit B. 

6. With regard to the price obtained 
for the sale-deed, it is mentioned in Exhibit 
X and it is also proved to be Rs. 400. 
According to the defendants’ witnesses, it 
is & proper price; and seeing that the house 
was purchased by Arumugatha Gourden 
who is the owner of the house next adjoining’ 
` the house in question, he is likely to have 
paid a higher price than what the others 
would have offered. Even according to 
P. W. No. Ws (4. e., plaintiffs’ next friend's) 
present evidence, the house would have 
been worth only Rs. 500 at that time, 
but it must be remembered that the price 
of the house is given in the plaint as Rs. 260, 
and the value now given by Р. W. No. 1 
must certainly be somewhat exaggerated. 
I find, therefore, that the prios obtained 
for the house, viz., Rs. 440 was a proper 
price. 

7. As to what happened with regard to 
the sale proceeds, the lst defendant states 
that he dug the new well with the sale 
proceeds and that the new well cost him 
about Rs. 400. His witnesses also state that 
he sunk a new well soon after the sale 
of the house, and thatthe cost of the well 
would be about Rs. 400 ог 500. P. W No 1 
Kariehi Gousden states that he has recently 
sunk a well, admittedly a smaller one (as 
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seen from the measurements given by him) 
ata cost of Rs. 200. His present evidence 
must be taken with a certain amount of 
discount. 1 think the defendants’ evidence 
sould be believed. Seeing that the well 
was sunk кооп after the sale of the house 
and seeing that there is по evidence to 
show the lst defendant was in possession 
of other funds for sinking the well, I 
hold that the sale proseeds were utilised 
for the purpose of sinkin the new well. 


8. Whether the sale was justified by neces- 
sity:—It appears from the evidence of Ist 
defendant and his witnesses that there was 
a necessity for digging a new well as the 
old northern well was not fit for use. It 
is only if there were means of irrigation 
that a number of crops could be raissd 
in the garden and more profit could be 
obtained, I think that the purpose, viz., 
sinking a well, is a necessary purpose in 
the course of the managementof the joint 
family property, It is suggested on the 
plaintiffs’ side that the lst defendant could 
have borrowed money instead of selling this 
house. But borrowing of money implies the 
liability to pay interest periodically. Whereas 
the sale of one house from which no in- 
come could be derived and which was not 
necessary for residential purposes, there 
being another house for their residense, 
inours no such liability to pay interest and 
does not deprive the family of any income 
which they had been getting. I find, there: 
fore, that the sale of the house was justified 
by necessity. 


9. Second issue: —-l think that this issue 
relates to the value and the income of 
the family properties at the time of the 
sale.deed, Exhibit X. No doubt, evidence 
has been adduced, however, with regard 
to the present value and income, and with 
regard to the value and income about 10 
years ago. First defendant states that the 
garden belonging to the family, 2. e, б, 
Nos. 81 and 82 are worth Аз. 4,000 now 
and. yield an income of about Rs. 200 or 
800; and he states that the value 10 years 
ago was about Rs. 2,000 or 3,000 and 
income about Rs. 150. D. W. No. 5 Kasia 
Gounden, cousin of the lst defendant, states 
that the garden is now worth Rs. 60,000 
to 7,000 and the income will be about 
Rs, 400. He adds that the value 10 years 
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ago would have been about Вв. 4,000 and 
the income Rs. 200. P. W. No. 1 Karichi 
Gounden states that the present value of 
the garden is Rs. 10,000 and the income 
about Rs. 800; and he adds that the pro- 
perty was worth about Rs. 7,000 ten years 
ago and that the income was Bs, 600 or 
700. P. W. No. 5 Rama Gounden states 
that the net income now will be about 
Rs. 650 and it was about 10 years ago 
about Rs. 400. As regards the other items 
of properties (immoveable), they are:—(1) 
The house in whioh the lst defendant is 
living now: (2) A Kadu or Punja in Pa- 
lankarai (item 8 of the plaint). The 
residential house is valued in the plaint at 
Bs. 200. The Ist defendant admits it is 
worth Ев. 300. As regards the Punja Kadu, 
it ів seer from the evidence on both sides (1st 
defendant, D. W. No. 5 and P. W. No. 1) 
that it was worth about Rs. 100 about 10 years 
ago; and that it is now worth Re. 200 or 
Rs. 300. It appears to be generally used as 
pasture lands and in some years, horse- 
gram or some other gram (Naripayar) is 
raised and even then the latter are allowed 
to be grazed by cattle. I do not think 
that this property was yielding any appre- 
oiable income. The total income of the pro« 
perties as given in the plaint is only Rs. 500, 
though the plaintiffs’ next friend would 
now raise it to over Rs. 800. There is no 
other evidence that the family owned any 
other property, but lst defendant admits 


that he has got cattle worth about Rs. 200° 


and that he has  Outstandings to the 
extent of Rs. 1,000. Taking all these 
facts into consideration, it appears to me 
that the garden (items Nos. 1 and 2 in the 
plaint Schedule II, Part ПІ, was worth 
about Rs. 5,000 about 10 years ago and 
is now worth about Hs. 7,00.; that its income 
was about Rs. 300, and it is now about 
Rs. 400, As regards the 3rd item, its 
value 10 years ago must be fised, I think, 
at about Rs 100 and its present value 
will be fixed at Ra. 200;and it is not 
capable of producing any appreciable in- 
some. As regards the other house also, 
there is no income derivable therefrom. 
On the whole, I fix the value of the pro- 
perties about 10 years ago at Rs. 5,400 
excludicg the house sold under Exhibit X 
and the present value at Rs, 7,900. I fix 
the ineome of the properties at v Rs. 300 
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about 10 years ag), and at Rs. 400 at 


present, 





This second appeal coming on for final 
hearing after the return of the findings of 
the lower Appellate Court upon the issues 
referred by this Court for trial, the Oourt 
delivered the following 


JUDGMENT. —The finding being against 
the appellants, the appeal is dismissed with 


costs, 
Appeal dismissed, 


M, 0, Р, 





UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT. 

Cwr Ravision No. 234 оғ 1918. 
December 9, 1918. 
Present:— Mr. Saunders, J. C. 
MAUNG РО TAW.—PLAINTIFF—APPLICANT 
versus 
HARAMDI MISSAY AND OrHERS— 
DEFENDANTI— RESPONDENTS. 

Contract Act (IX of 1872), s. 151—Oarriers Act (III 
of 1365), ss. 2, 6—Licensee of ferry, whether common 
carrier Common carrier, liability of, extent of. 

A licensee ofa ferry is in the position of a 
common carrier. [p. 568, col. 2.] 

The duties and liabilities of a common carrier ' 
in India are governed by the principles of the 
English common law in conjunction with the 
provisions of the Carriers Act, and notwithstanding 
some general expressions in the chapter on bail. 
ments in the Contract Act, the responsibility of a 
common carrier is not within that Act. [р. 568, 


col, 2.] 
A common carrier, unless he is protected by 2 


special contract or by Statute, is liable as the insurer 
of goods, that is, he is responsible for every injury 
to the goods occasioned by any means whatever, 
except only by the act of God and the King’s enemies. 
Lp. 563, col. 2.] 

Mr. D. Dutt, for the Applicant, 

Messrs. Vasudevan and О. G. S. Pillay, for 
the Respondents. P 


JUDGMENT.—This application was filed 
as an appeal under section 13 of the 
Upper Burma Civil Courts Regulation, but 
it was admitted by the learned Adyooate 
for the applicant thatan appeal did not lie 
and theapplication has, therefore, been admit- 
ted and argued as an application; for revi- 
sion. 


'Vol.. L) 
MAUNG PO TAW t. HARAMDI MISSAY, 


The plaintiff sued three persons, a ferry 
licensee and his two servants to recover 
Rs. 195, the price of 100 baskets of beans, 
made over to the defendants to be ferried 
across the river. The beans were sunk in the 
"sourse of being ferried and the plaintiff olaim- 
ed their value. А 

The defendants stated that there was no 
negligence on their part but that the ferry 
boat had been sunk by an irrawaddy Flotilla 
steamer and they prayed that the Captain 
of the steamer should Бе made a party. The 
Captain was accordingly added as a 4th 
defendant. 

The Court of first instance found that 
there was negligence on the part of the 
first three defendants. It dismissed the suit 
against the 4th defendant, and granted the 
plaintiff a decree against the first three de- 
fendants only. 

The first defendant then appealed and the 
Judge of the District Court, finding that 

there was no negligence on the part of 
the appellant, discharged the Township Court’s 
decree against all three defendants although 
the 2nd and 3rd defendants had not appealed 
and were not parties to the appeal. 

The grounds in revision are that the 
lower Appellate Court should not have 
'yeversed the decree against the respondents 
who did not appeal, that there was proof 
of negligence and that the defendants being 
in the position of common carriers they are 
liable for the loss and damage sustained. 

It does not appear to be necessary to 
decide in this matter whether the defend- 
ants Nos.1 to 3 were negligent, but upon 
the evidence I am inclined to agree with 
the Judge of the lower Appellate Court. 
It would appear that their boat was moored 
to a raft and was, therefore, stationary when 
it was struck by the Irrawaddy Flotilla 
steamer and sank. It does not appear 
that by mooring the boat where it was 
moored the defendants were guilty of 
negligence. 

If, then, the law on the subject were 
merely the law applicable in the case of 
bailees under the provisions of the Contract 
Act, the defendants-respondents might have 
had a good defense since by section 151 of 
that Act the bailee is bound to take as 
much cara of the goods bailed to him as 
& man of ordinary prudence would, under 
similar circumstances, take of his own goods 
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of the same bulk, eta, But it has not 
been denied, and I think there can be no 
doubt, that the defendants respondents were 
in the position of common carriers, that is 
to say, persons holding themselves ont as 
carrying on the business of carrying the 
goods of all and sundry from place to place. 
and it has been held by their Lordships of 
the Privy Couneilin the case of Irrawaddy 
Flotilla Oompany v. Bugwandas (1) that 
the duties and liabilities of a common 
carrier in India are governed by the princi- 
ples of the English Common Law in conjunc- 
tion with the provisions of the Carriers Act 
and that notwithstanding some general ex- 
pressions in the shapter on bailments, the 
responsibility of a common carrier is not 
within the Contract Act, while a common 
carrier, unless he is protested by a special 
contract or by Statute, is liable as the 
insurer of goods, that is, he is responsible 
for every injury to the goods occasioned by 
any means whatever, except only by the act 
of God and the King’s enemies, 

It has been suggested by the learned 
Advocates who have argued the case for 
the respondents that а carrier is only bound 
to exercise an amount of care, skill and nerve 
which might reasonably be expected from 
а person in an emergency, Dwarkanath Rai- 
mohan ' Ohaudhrt vw. Rivers Steam Nawi. 
gation Oompany (2), and again that in the 
case of a collision а competent sailor, being 
placed, entirely by the erroneous conduct of 
a vessel under way, in a position of diffe 
culty in which an instant step was im- 
perative, is entitled to claim a favourable 
consideration forthe action which he desided 
to take: Mary Tug Oompany v. British 
India Steam Navigation Oompany (3). But 
both of these cases are cases between parties 
who did not occupy the position of owner 
of goods and common carrier in respect of 
goods, There is no doubt here that if the 
defendants-respondents can prove negligence 
against the Captain of the steamer who 
was the 4th defendant, they may be able to 
recover the loss inourred in consequence of 
such negligence. Asa matter of fact pay- 


mont has actually been made by the 4th 

(1) 18 C. 620 (Р. С.); 181. A. 121; 18 Ind, Jur. 403 
& 542; 6 Bar. P. C. J. 40; 9 Ind. Dec. (N. в.) 418, 

(2) 46 Ind. Cas. 319; 27 O. L.J. 616; 23 M. L. T, 
376; 8 L. W. 4; (1918) M. W. N. 435; 20 Bom, L.R. 
785 (P. O.). 

(8) 1 Q. W. N. 329; 24 C. 627 (P. C.); 241, A. 129; 7 
Sar. Р, C, J. 167; 12 Ind, Deo. (х. s.) 1087. 
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defendant to the Ist defendant on account 
of the accident in question. There is no 
doubt that as between the plaintiff-appel- 
lant and the 1st defendant-respondent the 
plaintiff-appellant was entitled to recover. 


It has not been shown that the 2nd 
and 3rd defendants-respondents were acting 
outside the scope of their employment or 
that they were guilty of any acts by which 
to make themselves responsible, nor 
does there appear to have been any con- 
tract between them and the plaintiff- 
appellant. Whether, therefore, the lower 
Appellate Court was right or not in dismissing 
the plaintiffs alaim against them in their 
absences, this Court will not interfere in revi- 
sion since substantial justice has clearly been 
done, 

For the reasons stated I am of opinion 
that the Courts below have acted with 
material irregularity in the exercise of their 
jurisdiction in failing to consider the law 


applicable in this matter, and in this 
view of the case the decrees of the 
Courts below must be set aside and 
there will be a deoree in favour of the 


plaintiff.applicant against the 186 defendant- 
respondent only for Rs, 195 with costs 
throughout. 

The plaintiff-applicant will pay the costs 
of the 2nd and 3rd  defendants.respond- 
ents. 


M 


Order set aside. 


PUNJAB CHIEF COURT. 
Second Civit АРРЕА1, No. 3017 or 1917. 
February 19, 1919. 

Present; —Mr. Justice Martineau. 
TIKAYA RAM—Darenpant—APPELLANT 
versus 
WASSU MISR AND ANOYHER— PLAINTIFFS, 
PHULLU MAL AND ANOTHER— DEFENDANTS 


— Responvents, 
Estoppel—-Pre-emption suit— Dispute as to nature of 
transaction—Compromise Statement that plaintiff 
might be given decree subject to conditions, whether 
amounts to waiver—Successor-in-interest, whether 
debarred from pleading that transaction was morigage 
—Fraud—Plaintif’, whether can plead his own fraud, 
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Опе Т. executed a mortgage deed in 1906-in the 


` plaintiffs’ favour in respect of a house which he 


afterwards sold to the defendant, Plaintiffs sued 
for a declaration that they were the ‘owners of 
the house, alleging that the transaction of 1906 
was really a sale and not a mortgage. It appeared 
that in a previous suit brought by one Р. for pre- 
emption of the house both Т, and the present 
plaintiffs had pleaded that the transaction was a 
mortgage. This case was compromised, T. stating 
that the transaction might be treated аз а sale and 
a decree given to Р. on condition of his closing a 
certain door and building awall The Court passed 
a decree in P.’s favour but omitted to mention the 
condition and P. sought out exeoution and took 
over possession by paying the deoretal amount, 
The present plaintiffs then applied to have the 
decree amended and the condition about the door 
and the wall was accordingly entered in the decree 


-and as P. was unable to comply with this condition, 


the executing Court had the possession of the 
house given back to the present plaintiffs: 

Held, (1: that the statement made by T.in the 
former suit was not an admission that the aliena- 
tion of 1906 was in reality a sale and did not 
debar him or his successor-in-title from pleading 
that it was a mortgage; [р. 565, cols. 1 & 2.] 

(2) that inasmuch as T. merely consented to a 
decree being passed in favour of Р. subject to 
certain conditions, and P. failed to fulfil 
these conditions, his suit in effect stood dismissed 
and T.could not be said to have waived his rights 
in the house; [p. 565, col. 2; p. 566, col. 1.] 

(3) that inasmuch as fhe plaintiffs had on their 
own showing -combined with P. to defraud possible 
pre-emptors by having a sale transaction entered 
in the deed in the form of a mortgage, they were 
now estopped from setting up their own fraud 
and pleading that the transaction which was osten- 
sibly a mortgage was really a sale; (p. 566, col. 1.] 

(4) that under the circumstances the plaintiffs’ 
suit was liable to be dismissed. [p. 566, col. 1.] 


Second appeal from the deoree of the 
District Judge, Multan, dated the 29th June 
1918, affirming that of the Munsif, 196 Class, 
Multan, dated the 7th July 1916, decreeing 
the claim with costs, 

Lala Durga Das, for the Appellant. 


Mr. Nanak Ohand and Pandit Bal Mukand 
Trikha, for the Respondents, 


JUDGMENT.—The house in dispute has 
been purchased by the defendant Tikaya 
Ram from the former owner Thallu Ram,’ 
The plaintiffs Wassu and Asa Nand sue 
for a declaration that they are the owners. 
Thallu Ramhad executed a mortgage deed 
in their favour in respect of the house 
in 1906, but their allegation is that the 
transaction was really a sale and not a 
mortgage. The lower Courts have desided 
in their favour, and Tikaya Ram has come to 
this Court in second appeal, 
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Phallu Mal broughta suit for pre-emption 
in 1907 in respect of the alienation by 
Thalln Ram alleging that the transaction 
was a sale. Both Thallu Ram and the 
present plaintiffs pleaded that the transac- 
tion was a mortgage. The case was com- 
promised, it being agreed that Phallu Mal 
should be given а decree on eondition of 
his closing a certain door and puilding a 
wall, Thalln Ram made a statement that 
the transaction might be treated asa sale 
and a decrea given. The Court passed a` 
decree in favour of Phallu Mal, but omitted 
to enter in the desree sheet the conditions 
as to the closure of the door and the building 
of the wall. 8 


Phallu Mal оок out execution, paid the 
amount that he was required to рву uu- 
der the decree, and got possession of the 
house, but did not carry out the conditions 
regarding the door and the wall. 

. Wassu and Asa Nand applied to have 
the decree amended, and 16 was amended 
accordingly, the conditions about the door 
and the wall being entered therein. 

After that, as Phallu Mal was unable 
to comply with the conditions (owing to 
objections raised by his father and brother) 
the executing Court, on the application of 
Wassu and Asa Nand, had possession of the 
house given back to them. 


The lower Appellate Court holds that the 
appellant is estopped, by the ` statement 
whioh Thallu Ram made at the time of 
the compromise in 1907, from pleading that 
the alienation in favour of the plaintiffs 
was a mortgage, that Thallu Ram has 
waived hia rights, and that the plaintiffs 
are in possession of the house as owners 
having got back possession from Phala 
Mal, who was the owner under his de- 
огге. 

1 do not agree with the view taken by 
the lower Appellate’ Court. Thallu Ram 
made no admission in the former snit that 
the alienation be had made in favour 
of the present plaintiffs was a sale. His 
plea was that the transaction was а mort. 
gage and what he said at the time of the 
compromise was only that the transaction 
might be treated ss a sale and a decree 
given to Phallu Mal [muamala bai tasawwur ho 
har muddat ko digri di jawel. 

I do [pot see how 


that statement 
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зап debar him ог his successor-in-title 
from pleading, in а suit brought by the 
alienees, that the alienation of 1906 was 
a mortgage, The learned District Judge 
thinks that Tballn Ram's admission led the 
plaintiffs to take certain aotion which they 
would not have otherwise taken, namely, 
to get the decree amended and to get back 
possession of the house from Phalln Mal. 
Tt seems to me that this action was neves- 
sitated, not by Thallu Ram's statement which 
amounted merely to a consent to a dearee 
being passed in favour of Phallu Mal, but 
by Phalln Mal’s failure to fulfil the conditions 
of the deoree. 

On the question of waiver the learned 
District Judge says that a right cannot be 
waived against one person and reserved 
against another, This is, however, not 
quite an accurate description of the position 
which the defendant is taking up. Thalla 
Ram could not, of sourse, relinquish his righta 
in the house and retain them at the same 
time, but did he relinquish them at all? 
He merely consented to a decree being 
passed in favour of Phallu Mal, If Phalla 
Mal had fulfilled the conditions of the 
decree, Thallu Ram’s rights in the house 
would have ceased. But Pballu Mal did 
not fulfl the conditions and had in con- 
sequence to give- back possession of the 
honse to the present plaintiffs. In effect, 
therefore, Phallu Mal’s suit stood dismissed 
and the status que was restored. In these 
circumstances it cannot be said that Thallu 
Ram waived his rights in the house. 


The lower Appellate Court has referred to 
the following passage of a judgment of the 
Privy Council reported as Sri Gajapatht 
Radhika Patta Maha DeviGaru v. Sri Gajapatht 
Nilamani Patio Maha Devi Qaru (1) [anoted 
in I. L. R. 18 Madras 1]:— 

"When a state of facts ia accepted as 


‘the basis of a compromise whereby a sanib 


pending decision is amieably adjusted, and 
when the compromise is not vitiated by fraud, 
those who were parties to it and their priviea 
should not afterwards be heard tosay, for the 
purpose of reviving the controversy, that the 
real state of things was otherwise.” 

That prineiple, however, does not apply 
in the present case, as the comprcmise enter- 


(1) 18 M. I. A. 497; 6 B. L. В. 202; 14 W. R. P, C. 38; 
2 Suth. P. C. J. 365; 2 Sar. Р. О. J. 601; 20 E. Е, 637, 
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ed into in 1907 ceased to operate by reason 
of Phalla Mal not carrying out the condi- 
tions, 

1 hold that Thalla Ram did not waive his 
righis in the house, and that his successor-in- 
interest isnot estopped from pleading that 
the transaction of 1906 was a mortgage. 

The lower Appellate Court thinks that 
because Phallu Mal got possession of the 
house as its owner the plaintiffs received 
if back from him as owner, but this is not 
sorreat, Phalln Mal did not become the 
owner, because he did not fulfil the conditions 
in regard to closing the door and building 
the wall, and he had no right to get pos- 
session at all. When possession was re- 
stored to the plaintiffs, owing to Phallu 
Mal notfulfilling the conditions, they took 
the house back with the same title that 
they had had before, the parties being 
relegated to the status quo ante, as I have 
already observed. 

There is one other point urged on behalf 
of the appellant, which is alone a good 
defence to the suit, namely, thatthe plaint- 
ifs cannot be allowed to plead their 
own fraud, They want to allege that they 
combined with  Phallu Ham to defraud 
possible pre-emptors by having a sale 
transaction entered in the deed in the form 
of a mortgage. It is contended on their 
behalf that the fraud did not susoeed, 
bnt this is not the case. Phallu Mal no 
doubt got a decree for pre-emption, but 
he got it subject to conditions which he 
found himself unable to fulfil, and so his 
саве failed and he had to give up the 
house. The plaintiffs are now estopped 
from setting up their own fraud and plead- 
ing that the transaction which was osten. 
sibly a mortgage was really a sale. 

I accordingly accept the appeal, set 
aside the deoree of the lower Appellate 
Court, and dismiss the guit with costs 
throughout. 

Appeal accepted, 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civit Revision No. &5 or 1918, 
November 22, 1918. 
Present:—Mr, Saunders, J. O, 
MAUNG MAUNG THAN-—DEFENDANT— 
APPLIOANT 
versus 
L. К. S. М, SOMASUNDRAN CHETTY 


— PLAINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. Y, r. 17 
—-Service of summons, method of —Berving officer, duty 
of - Due and reasonable diligence, what is, 

Order У, rule 57, of the Civil Procedure Code re- 
quires a serving officer to use due and reasonable 
diligence to find the defendant. Before substituted 
service under that rule can be effected, it must be 
shown that proper efforts were made to find out 
when and where the defendant was likely to be 
found. It із nos enongh for the serving officer to 
go to the defendant’s house in a perfunctory way 
and if he is not found there, to affix в copy of 
the summons on the outer door of his house, 
The serving officer must make enquiries, and, if 
necessary, follow the defendant. Ib should be as. 
certained when he is likely to be at home, and 
the serving officer should go to the house at a 
time when he can be found, |р. 507, cols, 1 & 2.) 


Mr, D. K, Mitter, for the Applicant. 


JUDGMENT.—The applicant was sued ав 
defendant in the Township Court, Kyaukse, 
the plaint being filed on the Ist November 
1917, on which date summonses for settle- 
ment of issues were ordeied for the 19th 
November 1917. On tho 12th of Novem- 
ber the summons was returned with an 
endorsement that this defendant was not 
found, that his daughter raid he had gong 
to the jungle to sow seeds, and that the sum- 
mons had heen affixed to the house. The 
process-server made an affidavit to that 
effect and the Judge then directed the 
suit to proceed «a porte ard gave the plaintiff 
в decree in the absence of this defendant. 
An application to set aside the decree was 
rejected and the defendant appealed; the 
appeal was also dismissed. He now somes to 
this Court in revision. 

In rejesting the application to re-open 
the case the Judge of the Township Court 
said that he found that the summons was 
duly served by affixing a copy of it on 
the defendant’s house in his absence under 
Order V, rule 17. The Judge of the lower 
Appellate Court s&id:— "Considering the fact 
that both the appellant and U Chit Pon 
his co-defendant who was served are well. 
known people in the town, I am of opinion 
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that service of summons under Order V, 
rule 17, of the Code of Civil Procedure, 
that is to say, affixing a sopy of the sum- 
mons on the defendant’s house, is quite 
effeative.” 

The grounds of this application in revi- 
sion are that there was no effective 
service of the summons. Ib ig quite clear 
that Order V, rule 17, was not complied 
with either in the letter or the Spirit. 
The rule requires the serving officer to use 
due and reasonable diligence to find the 
defendant. It also requires that the 
summons should be affixed on the outer 
door or some other conspicuous part of the 
house in which the defendant ordinarily 
resides, or carries on business, or personally 
works for gain. The endorsement on the 
summons is dated the 6th of November. 
The defendant resides at Kyaukse and there 
were, therefore, several days in which the 
summons might have been served. It is 
clear that no due and reasonable diligence 
was used, nor does the 
there was no other person on whom service 
sould be made, that the summons was 
affixed on the outer door or some other 
conspicuous part ef the house, nor is it 
shown that the house was one in which 
. the defendant ordinarily resided, or carried 
on business or personally worked for gain. 

It was pointed out in the oase of Maung 
Куше v. Ma Shwe Me (1) that care must 
be taken to effect service on the defend. 
ant personally, if possible. The remarks 
of Petheram, С. Ј., in Cohen v. Nursing 
Dass Auddy (2) are much to the point and 


should be generally known. The Chief 
Justice there said: “Section 80 of the 
Code of Oivil Procedure" (correspond. 


ing with Order V, rule 17, of the present 
Code) "is intended for cases in which the 
writ should be affixed in the way required by 
that section after a proper attempt has been 
made to find the defendant. It is true that 
you may go to a man’s house and not find hin, 
bat that is not attempting to find him. You 
should go to his house, make enquiries, and 
if necessary, follow him. You should make 
enquiries to find out when he is likely to be 
at home, and go to the house at a time 
when he ean be found. Before service like 


(1) U. B. R. (1892.96), II, 262. 
(2) 19 0. 201; 9 Ind. Dep, (N, s.) 579, 
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this can be effected, it must be shown that 
proper efforts have been made to find out 
when and where the defendant is likely to 
be found, not as seems to be dore in this 
country to go to his house in a perfuno- 
tory way, and because he has not been 
found there, to affix a copy of the summons 
on the outer door of his house." The 
Judge thought that the affidavit in that 
case was insufficient, and it was as well 
that persons should know that such service 
is not good service, and that auits should 
not be tried as undefended suits on service 
such as had been relied on in that 
0886. 

These remarks are commended to the notice 
of the Judge, 


The ex parte dearee must be set aside 
and the Judge will now re-admit the suit 
and proceed to try it according to law. 

Costs will follow the final result. 

Decree set aside; 
Case sent back. 


CALOUTTA HIGH COURT. 
APPEAL FROM APPzLLATE ОкОзкЕ No, 1259 
or 1916. 

June 5, 1918, 

Present :—Mr. Justice Teunon and Mr. 
Justice Richardson, 

Sheikh DASTUR ALI AND ANOTHER— 
ParNOtPAL DEFESDANTS— APPELLANTS 
versus 


RAM KUMAR GOPE-—PLAINTIFF AND 
Sheikh SOMIR— Pro forma DEFENDANT 
— RESPONDENTS, 

Bengal Tenancy Act (VIII B.O.of 1885), в. 86, 
сіз, (5), (6), (7) —Occupancy holding, non-transferable 
—Sale of part of holding—Surrender, subsequent, of 
sold portion, whether entitles landlord to re.enter— 
Fraud, collusive—Knowledge, effect of. 

Per Teunon, J.—Where a raiyat sells а part of 
his non-transferable ocoupancy holding and there. 
after surrenders that part to the landlord who 
accepts the surrender, the landlord is not entitled 
to eject the transferee as the sale of a part ofa 
holding is an incumbrance or limitation of the raiyat's 
right in the whole and should, therefore, operate to 
prevent а surren lar, whether of the whole or of a 
part [p. 569, col. 1.] 

The raiyat’s right in the portion sold having been 
extinguished, it would seem to follow that by the 
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gurrender or grant to the landlord the landlord 
takes nothing, irrespective of frand, collusion or 
oe on the part of the landlord. [p. 569, cols. 
1&2. : 

Aegan Ali v. Gouri Mohan Roy,21Ind. Cas. 58: 18 
C. W, М. 601; 18 О.І, J. 267, Hasuni Bibi v. Sadir 
Mamud, 80 Ind. Cas, 252, Ram Udar Singh v. 
William Оох, 27 Ind. Cas. 564; 19 О. W. М. 268, 


relied on. 

Per Richai dson, J.—If a raiyat sells the whole or part 
of а non-transforable occupancy holding and thon 
relinquishes or surrenders the same, tho landlord, 
apart from any fraudulent conduct on his part, is 
entitled to eject the transferee from the whole or 
part transferred. [р. 570, col. 1.] 

I& would seem that according to a current of 
authority which may be founded on clauses (5), 
(6) and (7) of section 86 of the Bengal Tenancy 
Act or on the common law of the country or on 
custom, the landlord (apart from fraud) has the 
right to re-enter if the whole or a part of a 
holding be relinquished or surrendered. The right, 
if it exists, depends not on forfeiture by the tenant 
- ut on the landlord’s proprietary rights and on the 
fact that the holding is in its nature non-transfer- 
able or more accurately only transferable within 
certain definite and recognized limita. [р. 572, col. 2.] 

The sale of a part of а non-transferable .occu- 
pancy holding is not an ineumbrance within the 
meaning of section 86, clause (6) of the Bengal 
Tenancy Act. [p. 571, col. 2.] 

Per Curiam.—The Courts will not allow the 
landlord to benefit by any fraud to which he may 
be a party. [p. 572, col. 1: p. 569, col. 2.] 

Appeal against the decree of the 
Subordinate Judge, 2nd Court, Mymensingh, 
dated the llth March 1916, reversing that 
of the Munsif, 3rd Court, Natrakona, dated 
the 25th of July 1914. 

Babu Birendra Kumar De, for the Appel- 
lants. 

Dr. Sarat Chandra Basak and Babu Annada 
Charan Earkoon, for the Respondent. 


JUDGMENT. 


Truxox, J.— In this case the facts found 
are that in the year 1306, one Somir sold 
a portion of his non-transferable occupancy 
holding to one Fazil, thet on a subsequent 
partition between the landlords this Jote, for- 
merly held under Gyanoda Sundari, Abinash 
Chandra Ray and others, was allotted to the 
share of the present plaintiff, and that in 
1318 Somir surrendered to the new land- 
lord the portion of his Jote which he had 
previously sold to Fazil. 

On these findings the learned Subordinate 
Judge has held that the plaintiff landlord 
is entitled to recover khas possession from 
tho heirs of Fazil. 

Не supports this decision by saying that 
i$ was greed, ?.e. that it was provided in 
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the conveyance that Fazil should have his 
name recorded inthe landlord's Sherista as 
a tenant of the land in suit ata rental of 
Ra. 2-1-0. In the course of the 12 years that 
had elapsed after the sale Fazil had failed to 
secure a settlement or recognition from the 
landlord and his vendor, the original tenant, 
therefore, remained liable for the whole 
rent, The vendor was, therefore, justified in 
surrendering and in the circumstances the 
surrender could not be called collusive, 

Now, whether the transferee had failed in 
any duty to his vendor, or whether he had 
failed to take the measures necessary forsecur- 
ing recognition are questions which do not 
appear tohave been raised in the Court of first 
instance. The vendor Somir, it seems, did not 
enter appearance and he did not give evidence 
in the case. The clause in the conveyance 
regarding recognition I read, not as throw- 
ing a risk or burden upon the transferee 
but as intended to facilitate his obtaining 
the recognition which, however, neither tbe 
original tenant nor the transferee could 
compel the landlord to accord. In this 
view the transferee continued liable to pay 
to the original tenant the rent assessed as 
between themselves upon the portion 
transferred and the vendor’a duty to 
protest the interests of his transferee тө. 
mained, 

tt has then been suggested in this Oourt 
that the surrender was in fact the surrender 
not of a portion but of the whole holding. 
In support ofthis view reference has been 
made to the judgment of Newbould, J., in 
Second Appeal No. 18 of 1914 [Zamir 
Munshi v. Bisseswart Deby2 (1)], afficmed by 
a Bench of three Judges in Letters Patent 
Appeal No. 1 of 1917 onthe 29th April 
1918 [Tamiz Munshi v. Bisweswari Debya (9)]. 
Оа the facts of that particular case it may 
be that there was а surrender of the whole 
holding and not merely a surrender of the — 
portion previously sold. But the findings 
here are that there was a surrender 
merely of the portion sold, and to say 
that in every case the surrender of в part 
implies the surrender of the whole holding 
and the creation of a new tenancy in the 
part retained is, in my view, to ignore 
the plain provisions of section 88 and also 
the provisions, for instance, of sestinn 8g 


(J) 40 Ind, Cas, 544; 26 C. L. J. 4:0. 
(2) 46 Ind. Cas. 862; 22 C. W, N. 967. 
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(7) and section 50` (3) of the Bergal 
Tenancy Act. 

The position then is that the raiyat 
having sold a partofhis holding next 
surrenders that part to the landlord who 
accepts the same. In this state of facts 
is the landlord entitled to eject the trans- 
feree? 

Now in the Full Bench ease of Dayamoyt 
v. Ananda Mohan (3) it has been laid 
down that voluntary transfer by a raiyat 
of a part of his non-transferable holding 
is valid and operative as against the raiyat 
and does not per se entitle the landlord to 
re-enter. It follows that in the part sold the 
ratyat’s rights are extinguished and indeed it 
is on this grouad that in certain cases 
[Tamizuddin Khan v. Khoda Nawaz Khan 
(4), Ramoni Mohan Hoy v. Kalimuddi (5) 
and Abdul Rahman Ohowdhuri v. Ahmadar 
Rahman (6)] it has been held that the 
sale of part of a holding is not an encum- 
branse within the meaning of section 86 (6) 
of the Act, Whether those cases have been 
rightly decided it is not necesarry for the 
purposes of the present ase to inquire, 
but as at present advised I am of opinion 
that it may reasonably be argued that the 
sale ofa part is an “encumbrance” or 
limitation of the ratyat’s right in the whole, 
and should, therefore, operate to prevents 
surrender, whether of the whole or of the 
part. | 

The ratyat’s right in the portion sold 
having been extinguished, it would seem to 
follow that by the surrender or graut to 
the 1i&ndlord, the landlord took nothing. 

But itis urged that there is in the 
present case a finding that in the landlord’s 
acceptance of the surrender there was 
nothing fraudulent. No doubt in the view 
of the conveyance taken by the Subordinate 
Judge, he has said that the original tenants’ 
surrender was not a collusive one but if 
the Subordinate Judge’s view of the con- 
veyance and of the rights and duties of 
the parties is wrong, it follows that his 
view of the surrender is also vitiated. In 


(8) 27 Ind. Cas, 61; 42 О. 172; 18 С. W.N. 971; 20 
0.1. J. 52 (Е. B.). 
(4) 5 Ind, Cas. 116; 14 C. W, N. 229; 11 O.L.J. 
16. : 
(5) 17 Ind. Cas. 682; 17 C. W. N. 1101. 
(6) 31 Ind. Cas, 554; 19 C, W. N. 1217; 220. L. J. 
856; 43 C. 558. 
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any oase there is no suggestion here that 
the landlord was himself deceived by the 


original tenant, and as I understand 
it was the oase of both parties 
that the landlord accepted the surrender 


with full knowledge of the prior sale. If 
then fraud or collusion on the partof the 
landlord is essential, such knowledge in 
my view would be sufficient to deprive 
him of the right to evict, and if this 
were ma erial a remand for the purpose 
of obtaining a clear finding on the point 
might be directed. 

But if the landlord took nothing by the 
surrender, fraud, collusion or knowledge on 
the part cf the landlord becomes immaterial. 


In support of the view I take there is 
elear authority in the judgment of Digam- 
bar Chatterjee, J., іп Second Appeal No. 541 
1909 : Ananda Mohan Roy у. Guru Dayal 
Saha (7) ), &ffrmed by Woodroffe and Mooker- 
jee, JJ. in Letters Patent Appeal No. 11 
of 1915 [Ananda Mohan Roy Ohowdhury y, 
Gurudayal Saha ‘8)). ıt finds further 
support in the observations to be found 
in the judgment delivered in the case of 
Asgar Ali v. Gouri Mchan Roy (9) and in 
the oase of Hasunt Bibi v. Sadir Mamud (10) 
and Ram Одат Singh v. William Oow (11). 

For these reasons 1 am of opinion that 
the decree of the Subordinate Judge should 
be reversed and the decree of the Court of 
first instance restored. 

But as my learned brother agrees with 
the decision of the Subordinate Judge, in 
accordance with his judgment this appeal 
wil be dismissed with costs. l should add 
that my learned brother has suggested a 
reference to a Full Bench, but I am 
unable to agree to this as I follow the 
desision in Letters Patent Appeal No. 11 of 
1915 [Ananda Mahon Roy Chowdhury v. 
Gurudcyal Saha (8)] and in the view I take 
there is no decision in direct conflict therewith 


Ricwarpson, J.—At the hearing І was 
disposed to take the view that under the 
terms of the conyeyance executed by 
Somir in favour of Fazil, the latter accept- 


(7) 7 Ind. Cas. 19. 

(8) 49 Ind. Cas. 979; 22 C. W, N. t 65, 

(9) 21 Ind. Cas. 58; 18 С. L. J. 257; 180, W, N. 
601. 

(10) 30 Ind Cas. 252. 

(11) 27 Ind. Cas. 564; 19 C. W, N, 268, 
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ed the risk of obtaining the consent of 
the landlords to the transfer. The terms 
in effect are:— I (the vendor) make over 
to you, under this instrument of absolute 
sale, the land below for the consideration 
expressed. You (the vendee) shall have 
your name recorded and so forth, on pay- 
ment of the said rent of Rs. 2-1-0 in the 
office of the landlords, in your own name, 
on account of the land sold and you shall 
hold and enjoy the same, eto," The parties, 
as it appears to me, contemplated that the 
vendor’s interest in the land should cease 
and determine, and that the responsibility 
for the rent should be transferred with 
the land to the vendee who at his own 
risk was to obtain the landlords’ consent. 
It is found that the vendee failed to 
obtain the necessary consent and that the 
vendor waited for some ten or twelve 
years before surrendering the part trans. 
ferred to the landlord. Until he took that 
step, he remained responsible to the landlord 
for the rent of the whole. That being the 
position, I cannot see that the defendants- 
appellants before us, claiming under Fazil, can 
found on the conveyance any equity whioh 
will protect them from ejectment at the 
instance of the plaintiff, the landlord to 
whom the land in question or tte pro- 
prietary interest therein has been allotted 
on a partition between him and his former 
во sharers, 


Even, however, if the terms of the partien- 
lar instrument are incapable of the con- 
struction which J have suggested and if the 
case be treated as one of a type of not in- 
frequent occurrence, we should поё, “in my 
opinion, on the authorities as they now 
stand, be justified in allowing the appeal 
and reversing the deoree of the Courts below 
in favour of the plaintiff. 


I$ is not disputed that according to 


Dayamoyi's case (8), when the raiyat 
of a non-transferable holding transfers 
the whole ог а portion, and then 


abandons, relinquishes, or  repudiates the 
tenancy in its entirety, the landlord is 
entitled to re-enter and eject the transferee. 
The term ‘relinquishment’ no doubt includes a 
‘surrender’ [cf Bamchurn Singh v. Raniganj 
Ооа] Association Lid. (12).] The question is 


(12) 25 I. A. 210; 26 0.29; 2 С W. М. 0697; 7 Sar. 
Р, C. J. 899, 18 Ind. Dec. (x. я.) 622 (P. О.), 
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whether apart from any fraudulent conduct 
on the part of the landlord—there is no 
fraud here—his right to accept a relinquish- 
ment or surrender of the whole holding 
with liberty to eject a transferee from the 
whole ‘does not include a right to accept 
a relinquishment or surrender of a part 
with liberty to eject a transferee from that 
part, in other words, whether the larger 
right does not include the lesser. Where 
a part has been transferred the raiyat may 
take one of several courses. He may re- 
linquish or surrender the whole or he may 
relinquish or surrender the part not trange 
ferred, or he may disclaim all interest in 
or relinquish or surrender the part trans- 
ferred. If the raiyat at the same time 
accepts a resettlement of the part not 
transferred, it does not seem to matter 
which of the courses suggested he takes 
and the precise point for consideration is 
whether in such circumstances the landlord 
is entitled to eject the transferee from the 
part transferred, 


Now, in a series of cases before Daya- 
moyt’s case (3) it was held that in such oir- 
cumstances the landlord was entitled to 
eject the transferee. In Second Appeal 
No. 19 of 1895 [Kissen Pertab Sahi Bahadur 
v. J. R. Tripe (13)] the question, in 
the very form in which it arises here, was 
referred by Trevelyan and Wilkins, JJ., to 
a Full Bench, Unfortunately the reference 
was thrown out on the faots, and proved 
infruetuous. The view expressed in the 
reference was clearly in favour of the land. ` 
lord's right to eject. Then, there are the 
cases of Badan Ohandra Das v. Bajeswart 
Debya (14), where the question arose in 
regard io a sub.lease, Tamizuddin Khan v. 
Khoda Nawaz Khan (4), Hamoni Mohan Roy 
v. Ralémuddi (5) and Ganga Ohandra v. 
Alak Ohand Saha (15). 1а Badan’s case (14) 
it seems to have been Jaid down that under 
section 86, clause (7) of the Bengal Төп. 
ancy Act, the whole ora part of & holding 
might be surrendered, and that there was 
no distinction in principle as to the land- 
lord’s right of re-entry under clause (5) 
whether the surrender was of the entire or of 
a part of the holding, In Tamizuddin’s 


(13) 2 О. W. N. div (154). 
(14) 2 0. L. J, 570. 
(15) 16 Ind. Cas. 996; 17 О. W. N. 698, 
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case (4) and in Gagaa’s case (15) the ques- 
tion was also considered with reference to 
the provisions of olauses (5), (6) and (7) 
of section 86. It was held that a sale was 
not an ‘incumbrance’ within the meaning 
of clause (6) and that under clauses (5) 
and (7) the landlord was entitled to accept 
a surrender of the part of the holding 
which the raiyat had transferred and to 
eject the transferee therefrom. 

The case of Asgar Ald v. Gourt Mohan Roy 
(9) is not a decision to the contrary. There 
an entire holding was surrendered but the 
surrender was found to be collusive. Incident- 
ally, however, doubt was thrown on the oor- 
rectness of the decision in Tamizuddin’s case 
(4) as regards the sale of a part not being an 


incumbrance. Tamizuddim Khan v. Khoda 
Nawaz Khan (4) and Ganga Ohandra’s 
case (15) were distinguished on the 


ground that there was по incumbrance 
secured by a registered instrument within 
the meaning of clause (6) of section &6. 
ТЬе case of Ram Udar Singh v. William Ооа 
(11) turns entirely cn that clause. 

Then there are two decisions subsequent 
to Dayamoyi’s case (3) whioh were cited in 
argument and must be referred to, namely, 
(1) the deciston of Woodroffe and Mookerjee, 
JJ., in Letters Patent Appeal No. 11 of 1915 
[Ananda Mohan Roy Ohowdhury v. Gurudayal 
Saha (8)] (26th February 1917|not reported), 
affirming but without reasons the judgment 
of D. Chatterjee, J., sitting alona in Second 
Appeal No. 541 of 1909 [ Aranda Mohan Roy 
'v. Guru Dayal Saha (7)] and (2) the deoi- 
sion of Woodroffe, Chitty and Shamsul 
Hude, JJ., in Letters Patent Appeal No. 1 
of 1917 [Tamiz Munshi v. Bisweswart Debya 
(2)] (29th April 191 not reported), egreeing 
with the opinion of Newbould, J., in Zamir 
Munshi v.  Bisseswari Debya (1), in 
which ease D. Chatterjee, J., and New- 
bould, J., had differed. The decisions in 
these two Letters Patent Appeals are not 
easy to reconcile, 

In the first case, the landlord had, as 
in the present case, accepted a surrender 
of the part of the holding which the ratyat 
had sold and had absolved the raiyat from 
any further claim for rent in respect of 
that part. That amounted to a re-settle- 
ment of the remainder with the raiyat at 
a reduced rent. The landlord then sought 
tọ eject the transferee from the part trans- 
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ferred. The coase was twice heard by 
D. Chatterjee, J. On the first occasion 


[before Dayamoyi's case (3'] he decided in 
favour of the landlord. On review [after 
Dayamoyi’s case (8) ] he decided in favour of 
the transferee, and the decision was, as I 
have said, affirmed on appeal. 

In the second case the facts were similar 
except that there was an express re settle- 
ment with the raiyat of the part which 
he had not sold. It was held by New- 
bould, J., and on appeal that the landlord 
was entitled to eject the transferee from 
the part sold. In the course of his judg- 
ment Newbould, J., said: "It may be oon- 
ceded that relinquishment of the holding 
means a relinquishment of the whole hold. 
ing, but the whole holding has been sur- 
rendered. The part sold to the defendant- 
appellant was expressly surrendered and 
the taking of & new settlement of the re- 
mainder of the holding operated in law as 
an implied surrender of the remaining 
portion.” The passage was cited with ap- 
proval by Woodroffe, J., in whose judgment 
the rest of the Court agreed. 

In this connection, I may be permitted 
to add a reference to the case of Kunja 
Kesori Pal Ohowihury v. Bama Sundari 
Dasya (16), where & similar view of the 
effect of the law was taken. 

Among the questions which arise is the 
meaning of the word "ineumbrance". The 
point may be open to discussion before a 
Full Bench, but on the authorities 16 would 
be impcssible for a Divisional Bench to 
hold that the sale of a part of a holding 
is an inoumbrance within the meaning of 
elause (6) of section 86. The question 
may be permitted whether if the sale of 
a part is an ineumbrance, tbe sale of the 
whole is also an inoumbrance in the sense 
that it is a limitation of the ratyat’s rights 
under the subsisting lease. If во, what be- 
comes of Dayamoyt’s case (3)? 

It has been suggested that olasue (5) of 
the same section applies only to the sur- 
render of an entire holding and that while 
clause (7) recognises a part surrender, it 
does not make the provisions of clause (5) 
applicable thereto. This view of the effect of 
clauses (5) and (7) of section 86 differs from 
that taken in Badan Ohandra Das’ case (14) 


(16) 32 Ind. Cas, 781; 43 C. 878, 
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Another contention is that on the sale 
of a part of a holding, the rights of the 
rayat in that part aease and determine 
and he has no interest left in that part 
which he can surrender, But what is 
surrendered is the lease or contract be- 
tween the parties, with the rights and 
liabilities thereunder, so far as it, or they, 
relate to the part transferred. The ques- 
tion is as to the effect of the surrender, 

As to fraud, the Courts will not allow 
the landlord to benefit by any fraud to 
which he may be a party Г Panchanan 
Ghosh v, Mir Abdul Molik (17)]. In such a 
case as the present, thera is no fraud or 
trick either on the part of the landlord or 
on the part of the raiyat, 


The general principle, no doubt, is that 
as against strangers a surrender operates 
merely as an assignment. Bat that prin- 
ciple is already broken in upon. If the 
raiyat relinquishesor surrenders the whole, 
the landlord may re-enter on the whole 
notwithstanding an absolute transfer of the 
whole or part to a third party [Daya- 
тоу?з case (31]. 

Difficulty no doubt is caused by the fast 
that what is oalled a non-transferable 
ocoupansy holding or an “untransferable 
right of oocupaney" [Transfer of Property 
Act, section 6 (7), section 108, clause (4)] 
is not in every respect property which 
cannot be transferred. The transfer of such 
a holding even without the consent of the 
landlord is not expressly prohibited. It 
is not void for all purposes. It may be 
validated by the subsequent consent of the 
landlord. The transfer of оввирапву hold. 
ings cannot be said to be contrary to the 
poliey of the law. The Bengal Tenancy 
Ast expressly recognizes as legal a custom 
of transferability where it exists. Whether 
a raiyati holding be non-transferable or 
by custom transferable, sub-leases are per- 
mitted within certain limits by section 85 
and in view of clause (6) of section 86, 
the law, it would seem, also recognizes in 
` some measure "ineumbrances" secured by a 
registered instrument, 

Nevertheless in the nature of things 
there must be some limits to the trans- 


(17) 16 Ind. Oes. 703; 16 О, ҮГ. N. 920. 
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farability of non-transferable holdings. In 
Dayamoyi's case (3) the question “whether a 
right of oscupaucy which is not transfer- 
abla by custom or looal usage із а right 
which “san be transferred at all,” the last 
two words are important, was answered in 
the affirmative. The question whether the 
holding apart from the right of osoupansy 
сап be transferred, was auswered in the 
negative. The observations at tha begin- 
ning of the judgment in Dayamoyi's casa (3) 
seem to show thatthe Full Banch was of 
opinion that ths Courts had already gone 
as far as they could in the direction of trans- 
ferability. 

It is true that the law has not given 
the landlord a right of immediate re-entry 
in the event of a whole or part being 
transferred, That is the ground of. the 
decision in Kabil Sardar v. Ohunder Nath Nag 
(18), which is the foundation of all sub- 
sequent deoisions in those oases where the 
raiyat takes no step which hag the effeat 
of terminating his responsibility for the 
whole of the rent. Bat it would seem that 
according’ to a courrent of authority 
which may be founded on olauses (5), (6) 
and (7) of section 86 or on the common 
law of the country or eustom, the landlord 
{apart from fraud) has the right to re- 
enter if the whole or a part be relin- 
quished or surrendered. The right, if it 
exists, depends not on forfeiture but on 
the landlord's proprietary rights and the 
fast that the holding is in its nature non- 
transferable, or more accurately only trans- 
ferable within certain definite and recog: 
nized limits, 

No transfer binds the landlord without 
his consent and no one has ever doubted 
that his discretion to give or withhold his 
consent is an absolute discretion, not open 
fo review by the Courts. 

No doubt, the landlord is not obliged to 
accept a surrender from the raiyat. He 
can say: Мо, I will sue yon for the 
entire rent and bring the holding to sale . 
in execution." Bunt is he obliged to take 
that course ? If he does, how will the 
transferee be benefited ? In the long run 
he will be deprived just the same of his 
land and his money. It is true that the 
transferee will have the right under section 


(18) 200, 590; 10 Ind. Deo. (x. я.) 399, 
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170 of the Tenancy Act to prevent the 
sale by depositing the amount due. Is the 
landlord obliged to give the transferee that 
opportunity ? 

It is said that regard being had to clause 

(6) of section 86, the law in this view 
of it treats the vendor of a part worse 
‚ than the mortgagee. On the other hand 
sub leases are restricted within narrow 
limits. The truth. is that the Bill which 
ultimately became the Bengal Tenancy Act 
was much altered in its passage through 
the Legislative Council and the Act may, 
therefore, contain anomalies or provisions 
which it is difficult to reconcile. 

A further examination of the case of the 
mortgagee shows that the anomaly lies 
rather in requiring his consent to ‚а 
surrender, If the mortgage is a mortgage 
of the entire holding and the mortgagee 
seeks to enforce his security and brings the 
holding to sale in execution of a mortgage 
decree, the holding not being transferable, 
the landlord will not be bound to recognize 
the purchaser, whether be be the mortgagee 
or a third party. If the purchaser obtains 
possession, the landlord will be entitled 
to evicb him. If the mortgage is the 
mortgage ofa part, and the mortgagor or 
purchaser obtains possession in the course 
of realizing his security, bis position will 
be the same as that of the vendor of a 
part. Newbould, J.'s judgment suggests 
ihe question, why should the  vendee or 
mortgagee of a part be better treated than 
the vendee or mortgagee of tlie whole. 

It may be that whatever construction 
must be put on the Act яв it stands, the 
draftsmen did not contemplate the applica- 
tion ofclause (6) of section 86 to non- 
transferable holdings. 

I fully recognize the complexity of the 
subject-matter and I express my own 
opinion not only without confidence but 
with diffidence. If, however, the appeal 
is to principle rather than to our individual 
views of expediency, І вап at present see 
no reason in principle why the effect of 
the surrender of the whole should differ 
from the effect of the surrender of a 
part. Dayamoy’s case (3) does not seem to 
me to cover the question, firstly, because 
the question was поё referred to the Full 
Bench for decision, and, secondly, because 
the law is laid down in this way, that 
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" where the transfer is of the part onlY 


of the holding or not by way ofsale, the 
landlord, though he bas not consented: 
is not ordinarily entitled to recover posses- 
sion of the holding, unless there has besn 
(а) an abandonment......or (b) a relinquish- 
ment of the holding, or (c) a repudiation 
of the tenancy.” Now, this declaration of 
the law is deprived of universality by the 
use of the word ‘ordinarily.’ The language, 
again, clearly refers to the landlord’s right 
to recover possession of the whole holding 
if the whole is abandoned or relinquished. 
The effect of the relinquishment or surrender 
of a part is not stated. But it seems 
consistent with the doctrine laid down as 
to the whole that the surrender of a part 
should also entitle the landlord to recover 
possession ef that part. 

16: may be that this view goes further 
than the view adopted by Newbould, J., and 
affirmed by the Appeal Court. According to 
the latter view, the surrerder of a part, 
meaning no doubt а substantial part, 
coupled with the 1:e.settlement of the re- 
mainder with the razyat is equivalent in 
law to the surrender of the whole and 
the creation of a new tenancy in the part 
not surrendered. I cannot see that either 
section 50 or section tS of the Act haa 
apy bearing on the question whether in 
such circumstances a new tenancy is or 
is not created. No general principle can 
be extracted from clause (3) of section 50, 
The operation of that clause is confined to 
questions arising under section 50 itself and 
is also restricted to ' land held by a raiyat’. 
In tbe case of such land the uniformity 
and continuity of the rent or rate of rent 
may be independent of the question whether 
a new tenancy has been oreated. Section 85 
merely allowsthe sub division of a tenancy 
with the consent of the landlord. 

To return for a moment to the effeot 
of а surrender as against third parties, 
the general rule of English Law appears 
to be incorporated, in part, in section 115 
of the Transfer of Property Act, which 
deals with the effect of a surrender on 
sub-leases, The section has not beon applied 
to leases for agricultural purposes. Nor can 
English Law be of much assistance in deter- 
mining the incidents of а non-transferable 
occupancy holding in Bengal. There are 
two cases, however, to which reference may 
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be made. In Doe v. Pyke (19) the 
general prinsiple was expounded and applied, 
but “in the course of his judgment Lord 
Ellenborough dealt with an argument which 
had been advanced that the interest created 
by the lease was wrongful.” The lessee 
in the case was the lessee for three lives 
of a manor and before surrendering he had 
granted a sub.lease. The precise point 
taken by Counsel—it turned on the law of 


eopy-hold tenure—is immaterial, Lord 
Ellenborough observed, referring to the 
sub-lease : —“ It was said that this was а 


wrongful lease but no authority was cited 
to prove it wrongful.” Then headds: “If 
the owner of the mauor wished to protest 
_ the suspension of the copy-hold tenure by 
such means, lest it should injure the in- 
heritance of the manor, he should have 
guarded against it 
particular interest as an estate for life 
in the manor, by imposing adequate 
restrictions upon the grantes.” Now it 
may be assumed that the transfer of a part 
of an occupancy holding is not ‘ wrongful ’ 
or illegal even as against the landlord. 
But under a system of pure contrast, the 
landlord might protect himself by insert- 
ing an appropriate stipulation in the lease. 
The question here is whether the landlord 
ig not protested by the incidents of the 
tenancy, customary or statutory, to this 
extent that on the surrender of the whole 
or part, he is entitled to eject the transferee 
the holding being not transferable. 

In the more recent case of Parrer v. 
Jones (2C) the lessee was the lessee for 
a term of a field under a lease contain- 
ing a covenant not to underlet without 
license anda proviso that on breach of the 
covenant the lessor might re-enter. The 
lessee sublet in breach of his covenant and 


then surrendered the term. The lessor 
re-let to someone else and the question 
was whether the sub-lessee was still 


‘entitled to possession as against the new 
lessee. It is clear that the landlord was 
protested to this extent that he might 
have forfeited the lease, but I cite the 
саве principally for the reason that Darling, 
J., held that while the new lessee was not 
entitled to disturb the possession of the 
(19) (1816) BM. & S. 146; 17 В. В, 296; 105 E. R. 
Б 


1005. 
(20) (1910) 2 K. B. 32; 79 L. J. K, B. 921; 1021. 
685; 26 T. L, R. 458. 
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sub-lessee, the fact that the lessor had no 
notice of the sub-lease might possibly 
have entitlad the lessor himself to re-enter 
even after accepting the surrender. Channel, 
J., no doubt held that after surrender the 
lessor had no right of re-entry whether he 
knew of the sub-lease or not. But in 
view of this difference of opinion between 
the learned Judges it cannot be said to 
be settled law, even in England, that a 
lessor can never evict a transferee after 
accepting a surrender. 


It has also to be remembered that 
English Law does not recogniza perpetual 
leases, thongh no doubt it does recognize 
leases for long terms. At any rate, a 
raiyat with rights of occupancy which are 
not transferable but are descendible to 
his heirs, appears to be an institution 
peculiar to India and we must work out 
our own salvation. It may on the one 
hand seem contrary to fixed prinsiple that 
a landlord should be entitled to accept a 
surrender of the whole or part of a hold- 
ing with liberty to eject a transferee of 
the whole or the part. On the other 
hand if in such a case as the present 
after the landlord has accepted a surrender 
the transferee is retained in possession 
as against the landlord, though the landlord 
has not consented to the transfer, the trans- 
fereey it would seem, is in forever with 
heritable rights. He becomes not merely 4 
tenant but tenant with occupancy rights 
[ Dayamoyi’s case (8).. “English tenures and 
Bengal Zemindari rights, unduly assimilated 
at one time, have never fally corresponded 
to one another.” [Raja Srinath Roy v. 
Dinabandhu Sen (21).) 


I hold no brief for the landlord or the 
raiyat or the transferee, It seems to me, 
however, obviously desirable that the law 
on this important topio should be in a 
more certain state than it is, As things 
stand, the landlord must be in doubt as 
to the effect of accepting a surrender and 
an intending purchaser from a raiyat must 
be in doubt as to the full extent of the 
risks which he runs, if he purchases without 
the landlord’s consent. 


(21) 26 Ind. Cas. 467; 41 I. А. 221 at p. 248; 180. W. 
N. 1217; (1914) М. W. N. 654; 1 L. W. 733; 16 M. L. T. 
819; 12 A. L. J. 1193; 20 О. 1. J. 385; 16 Bom, L. В. 
901; 42 C. 489 (P. 0. 
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The questions which seem to me to arise 
in the present вазе — һе list is somewhat 
formidable—are: — 

(1) Whether having regard to the son- 
veyance executed by the raiyat, the land. 
lord- is entitled in the particular circum- 
stances to accept a surrender of the part 
transferred without prejudice to his right to 
evict the transferee. 

(2) Whether the sale of a part of a 
non-transferable holding is an incumbrance 
within the meaning of clause (6) of section 
86 of the Bengal Tenancy Act. 

(3) If question (2) is answered in the 
negative, whether clause (7) read with 
clause (5) of section 86 empowers a land- 
lord to aecept a surrender of a part of a 
holding without prejudise to his right to 
evict the transferee. 

(4) Whether the decision in Letters 
Patent Appeal No. 11 of 1915 [Ananda 
Mohan Roy v. Gurudayal Saha (8)] is con- 
sistent with the decision in Letters Patent 
Appeal No. 1 of 1917 [Tamiz Munshi v. 
Bisweswart Debya (2)]. 

(5) Generally, whether, apart from fraud; 
the landlord is entitled to accept a surrender 
of a part of a holding without prejadice 
to his right to evict the transferee from 
that part. 

On some at least of these questions there 
has been actual differense of opinion and 


1 should have been glad to join 
in a reference to a Full Bench if my 
brother Teunon,J., had thought it right 


and proper that such a reference should be 
made. 

On the authorities as they stand, my 
opinion is that we should not be justi- 
fied in reversing the decree of the Court 
below. Apart from any more general 
question, there are, as I conceive, decisions 
binding on me in regard to the effect of 
olauses (5), (6) and (7) of seotion 86. 

While Г regret having to differ from 
my learned brother, I hold that the appeal 
should be dismissed. 

Appeal dismissed, 
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UPPER BURMA JUDICIAL COMMIS. 
S.ONER’S COURT. 

Seconp Civit, АрркЕ»1 No, 29 or 1918. 
November 22, 1918. 
Present: — Мг. Saunders, J. С. 

NGA THA ZAN-—DEF£NDANT—-APPELLANT 
Versus 


SUNDER S NGH— PraiNTIFF —RESPONDENT. 

Adverse possession - Possession, when ripens into 
title. 

If a person dispossessed of property does not 
avail himeelf of the remedy allowed by section 9 
of the Specific Relief Act, he must prove а title 
which, where it is based on possession only, must 
be possession for at least twelve years. [p. 576, col. 1.] 

Mr. 3. Vasudevan, for the Appellant, 


Mr. H. М. Lutter, for the Respondent. 


JUDGMENT.—The plaintiff sued to re” 
cover possession of certain land with houses 
situated thereon and a fence. He alleged 
title and dispossession by the defendant. 
The defendant denied the title and dispos- 
session, Both the Courts below have given 
the plaintiff а decree and tne defendant 
now comes to this Courtin second appeal 
under section 100 of the Code of Civil Prose- 
dure, 


The case was badly tried and the opening 
remarks in the сазе of Maung Nyun v. Ma 
Nyein Zan (1), which has been ited by 
the appellant, apply to the proceedirgs of 
ihe Courts below. Both the Courts appear 
to have given the plaintiff a decree upon 
the weakness of the defendant’s case. The 
Court of first instance discussed the defence 
evidence at some length, and holding that 
the houses had been built by the plaintiff 
and that the defendant's title fell to the 


„ground when the auction-sale at which he 


claimed to have purchased the land was 
set aside, gave the plaintiff a deoree. On 
appeal the Judge of the District Court 
said: "I do not think 1 need make any 
comment upon the evidence adduced by the 
plaintiff since the defendant has failed to 
prove that the land belonged to him,” 


Admittedly, the plaintiff being out of 
possession and the disturbance of the 
plaintiffs possession having taken place 
more than six months before the filing of 
the suit, it was for the plaintiff to prove 
both title and dispossession, As to title 
it appears to me that he failed entirely 


(1) U. В. В, (1892-96) II, 875, 
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to prove any title. He claimed to have 
bought the land in suit from one Maung 
Chin about six years before the suit was 
filed ; admittedly the transaction was re- 
duced to writing and the document was not 
registered. The property was, therefore, not 
affected by this transaction and the most 
the plaintiff could do was to prove that 
he had been in possession for some years 
before the defendant. it was pointed ont 
in Mi Hin Kin’s case (2) that previous long 
possession is evidence of title, and it is 
urged for the respondent that the plaintiff's 
possession was long and was proof of title, 
The plaintiff in his plaint said that he 
purchased the land about six years ago, 
he had been dispossessed by the defendant 
some fourteen months before the suit was 
filed, and his possession was, therefore, less 
than five years. In any case it appears 
to me that a possession of less than five 
years cannot be called previous long pos- 
session, and where a plaintiff can rely 
upon nothing but possession to prove his 
title, ib appears to me further that that 
possession must be for twelve years or 
more, see Nisa Chand байа v. Kanchiram 
Bagani (3). It was there, I thiok, correctly 
pointed out that any other view would 
lead to anomalous results; for instance, 
where the position of the parties was 
evenly balanced, where for instance plaint- 
iff had been in possessionfor eight years 
but was dispossessed by the defendant 
and had not brought his suit for seven 
years, why should eight years’ possession 
of the plaintiff entitle him to a decree 
against the defendant, whose possession, 
though originating it may be in force, 
was allowed to continue for seven years 
' peaceably ? I think that the view expressed 
there was correct, that if а person dispos- 
sessed of property does not avail himself of 
the remedy allowed by section 9 of the 
Specific Relief Act, he must prove a title 
which, where it is based on possession only, 
must be possession for at least twelve 
years. In this view of the case the evidence 
as to who built the house in dispute is 
immaterial. 


(2) U. B. R. (1904-06) II, Evidence, 7. 
(3) 26 0. 579; 3 C. W. N. 568; 18 Ind. Рес, (з, з.) 
972. 
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The evidence upon the гевота as to 
dispossession by the defendant is also 
extremely meagre. The plaintiff said appa- 
rently that he had been locked out by the 
defendant. 


Nga Chin said: " I saw defendant forcibly 
took possession of the plaintiffs two 
houses and locked them up." He did not 
explain in what the forcible taking possession 
consisted, nor did the headman Maung 
Cheik, who gave similar evidence but who 
admitted in oross-examination that his evi. 
dense as to the building of the houses was 
what he had been told by the carpenters. 


Moreover, the plaint was extremely vague 
and should not have been accepted without 
amendment, since it left the area and 
position of the land entirely undefined. It 
is admitted that the parties were allowed 
to file doouments at any time during the 
hearing of the suit. The plaint did not 
give the area of the land sued for, but 
the plan filed by the plaintiff gives an 
area of over an acre, whereas the plaintiff's 
vendor said he had sold to him an area measur- 
ing 120 feet by 40 feet, It is obvious that grave 
injustice may be done where the Court allows 
such looseness in the framing of the suit, 


The defendant, being in possession, was 
protected by section 110 of the Evidence 
Act and was not bound to show any title. 
Upon the evidence upon the record it ap- 
pears to me that he was able to show 
title by purchase at a Court auction in 
virtue of which he has been in possession 
of the land, although the auction sale has 
nominally been set aside. 


The appeal must be allowed and the plaint 
iff's suit is dismissed with costs throughout. 


: Appeal allowed. 
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MADRAS HIGH COURT. 

Отт: АррвАІ, No. 256 or 1917. 
November 13, 1918. 
Present:—Mr. Justice Abdur Rahim and 

Mr. Justice Oldfield. 

Rajah RAMACHANDRA SURU 
HARISCHANDARA DEO GARU 
(DEAD) AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 


AKELLA VENKATALAKSHMI- 
NARAYANA — PLAINTIFF—RESPONDENT, 


Madras Impartible Estates Act (II Mad. of 1904), в. 4 
—Impartible estate— Mortgage by proprietor or his heir 
—Suit on mortgage—Plea that debt not binding on 
estate —Decree on confession of judgment, validity of 
—Ewecution proceedings—Enquiry into character of 
debt, whether competent—Estoppel— Evidence Act (I of 
1872), s. 115. 

The Madras Impartible Estates Act of 1904 is 
founded on public policy, being intended to pre- 
vent transfers of impartible property, not to lay 
down conditions on which they can be made. [p. 50, 
cols. 1 & 2] Я 

A mortgage created on an impartible estate 
cannot, if invalid under the said Act, be validated 
by the mortgagor or any others interested in the 
property confessing judgment and the policy of 
the Act, which is to preserve the estate intact, 
cannot be defeated by the device of a consent 
decree. [p. 579, col. 2 ] 

There is no estoppel against a Statute. It is 
the duty of the Court to give effect to a Statute 
in spite of the conduct of the partjes.[p. 579, col. 2.] 


In a suit on a mortgage of the estate of Tarla, 
the Ist defendant, the proprietor mortgagor, and 
defendants Nos 2 to 7, members of his family 
interested in the estate, pleaded that there was no 
necessity for the mortgage and that the same was 
not binding ou the estate Eventually, however, the 
suit was compromised and the parties presented 
a razinamah, whereby the defendants admitted 
the binding character of the debt and agreed to 
pay the amount in certain instalments, ond on 
failure of payment, the property was to be sold. 
Default having been made in payment, the plaintiff 
applied under Order XXXIV, rule 5, Civil Procedure 
Code. fora final decree and for sale of the mort- 
gaged property. The Ist and 2nd defendants ob. 
jected on the ground that the estate, being im- 
partible, was not liable to be sold and that the 
debt, not having been contracted for necessary 
purposes, was not binding on the estate. The 
District Judge held that it was not open to the 
parties to go behind the razinamah: 

Held, (1) that it was competent to the Court to 
enquire into the question of the validity and 
binding character of the mortgage and that the 
consent decree could not override the express 
provisions of the Madras Impartible Estates Act of 
1904; [p. 57+, cols. : & 7.] 

Ganga Narayan Dutta v. Indra Narayan Saha, 35 
Ind. Сав, 49; 26 С. L. J. 891; 22 C. W. N. 350 
and Musammat Hiram Bibi v. Musammat Sohan 


$7 


Bibi, 24 Ind. Cas, 809; 27 М, L. J. 149; 18 C. W.N. 
929; 1 L. №. 648 :Р, О.\, explained. 

(2 that the defendants were not estopped from 
questioning the character of the debt by reason of 
the razinamah. Гр. 579, col. 2.) 


Appeal against the order of the Dis- 
trict Court, Ganjam, in I. А. No, 192 of 
1916, in Original Suit No. 23 of 1909. 

FACTS appear from the judgment. 

The Hon'ble Mr. S. Srinivasa Atyangar, 
(Advocate-General) and Mr. A. O. Sampath 
Atyangar, for the Appellants.— The mortgage 
by the Zemindar was а temporary alienation 
of the estate, whioh is prohibited by Madras 
Acts П and III of 1904, The alienations are 
declared void by Statute on grounds of policy, 
and the policy of the Acts could not be 
defeated by the mortgagor confessing 
judgment. The consent of the parties 
cannot take the place of adjudieation by 
Court. 

There is no estoppel. The Statute gives 
the defendant liberty to contest an aliena. 
tion which is in express violation of its 
provisions. An admission for purposes 
of a settlement that the mortgage was 
binding or the estate does not preclude 
the Court from going into the question of 
the character of the debt. The position 
is that of a contract between the parties 
and the Court has the power to relieve 
against its provisions if it sees fit to do во, 

Messrs. K.V. L, Narasimham and P. 
Narayanmurthi, for the Respondents.—The 
decree having been passed ona razinamah, 
it is not competent to the Court to go 
behind and embark: on an enquiry into 
matters which the parties have deliberately 
set at rest. It is not open to Ist and 
2nd defendants, who were parties to the 
vasinamah, to resile from the positionthey had 
taken up. The deoree having been passed, 
the Court cannot refuse to execute it on 
the happening of the contingensy mentioned 
therein. 

The Ist defendant having been a party 
to the consent decree, it must be held 
that the debt was incurred for а proper 
purpose. He is also estopped from ques- 
tioning the validity of the mortgage. 

The ease is analogous to decrees obtained 
against Hindu widows with the consent 
of the next reversioners. Ganga Narayan 
Dutta v. Indra Narayan Saha (1). Besides, the 


(1) 85 Ind. Саз 49; 25 C. L., 2.891; 22 О, W, N, 850, 
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compromise in this case is not an aliena- 
tion. -It 18. a settlement 
given effect to. 


JUDGMENT.’ 

Азойкв Ranim, J.—Lhe ist defendant, the 
Zemindar of Tarla, who died during the 
pendency of this suit, has baan succeeded 
by the 2nd defendant, who is the son of 
the Ist defendant's deceased eldest son. 
The other defendants are the sons and 
grandsons of the Z:mindar The anit was 
ingtituted on а mortgage executed on Зей 
October 1903 by the lst defeadant. The 
other defendants were made parties on the 
allegation that they were interested in the 
right of redemption and also that they 
benefited by the debts contrasted by the 
Ist defendant, who was the head and 
managing member o: the family. 


The 2nd defendant and defendants No: 
3 to7 alleged that there was no necessity 
either for the mortgage or for the рге. 
vious promissory notes which were merged 
in the mortgage and that the lst defendant 
had no right to create the mortgage and 
that it did not bind the estate. [tap 
pears, however, that the suit was compro- 
mised, the razenamak baing to the effect 


that. the Ist defendant should pay the sum: 


agreed upon in certain instalments, that 
the debt was binding on the estate and 
that, on failure of payment according to 


the ratinamah, the mortgaged property 
would be sold and the money realised 
from the sale proceeds. There was de- 
fault in paying tbe amount of the com- 
promise decree, and then an application 
was made under Ocder XXALV, rule 5, 


Civit Procedure Code, for a final decree 
aud for sale of the mortgaged property. 
Both the lst ard the 2nd detendanis by their 
oounter petitions preferred objections, mainly 
on the ground that as Farla was an im. 
partible and inalienable estate it could not 
be sold in pursuance of the со ‹.рготіве 
desree, the Zud defendant further urging that 
the lsc detendant bad no necessity tu borrow 
the amount for which the mortgage was 
executed, The learned District Jadge held 
that there was an express admission in 
the compromise petition that the debt 
was binding on the whole family and the 
property might be brougnt to sale and 
that, therefore, it was not competent for 
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which must be: 
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the defendants to re-open this question. 
As already stated, the first defendant has 
since died and the only question now is 
whether, by reason of the statements in 
the petition of cumpromise and the decree 
passed in accordance therewith, the 2nd 
defendant is precluded from raising the ques- 
tion as to the binding character of the debt, 
or whether the question should be tried. 
The tr-nsaction in dispute is governed by 
section 3 of Aet II of 1902. That Aot 
was afterwards repealed and the Ast now 
in force is-the Madras Aob IL of 1904. 
The section in the present Act which Gore. 
responds to section 3 of the previous Act 
is seation 4. Seation 3 of Act IL of 1902 
says: "Notwithstanding anything contained 
in section 8 of the Madras Permanent Settle-. 
ment Regulation, 1802, the proprietor of. 
every such estate shall be restricted from 
alienating his estate or any portion thereof. 
except in circumstances where alienation, 
would be permissible by law, if the estate 
were ancestral property and the proprietor” 
oseupied the position of managing member, 
0f a joint Hindu family governed by: ‘tha: 
ordinary law of succession, and по” decrees? 
for debts contracted after the passing ОЁ? 
this Act by such proprietor otherwise than, 
under the. circumstances aforesaid shall: 
be executed against his scheduled estate;” 
and -the explanation to thé section States 
that alienation shall inelude . temporary 
transfers such as mortgages and leases, 
Tala is one of those ssheduled estates. It 
is clear that, apart from the razinamah, 
the plaintiff would have to prove that 
there was necessity for the execution of 
the mortgage and that the debts were:of 
such a character as a manager ofa Hindu 
family coala bind the estate with. Other- 
wise, though the plaintiff might obtain a 
decree against the Ist defendant personally, 
he gould not obtain. a mortgage- decree 
directing: sale of property. There having. 
besn no enquiry and desision regarding 
the binding character of the debt, can it 
be said that the rvaztaumahk or. the-state-. 
ments, contained tnerain have any higher, 
effect than the mortgage? All that is state 
ed in the razinamah petition is thatthe 
debt is viading -ou coe mortgaged proyer-' 
ty. Phat may. ов evideuce for woatever it 
із wocth as ьо the naouce of the debs, but: 
san it^ be said to have the same! effect. 
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as-a decision of the Court after enquiry 
on an issue properly raised in the suit? 


The polisy of the  Impartible Estates 
Ast is to preserve the proparty in the 
family of the Zemindar and for that pur- 
pose it categorically prohibits all alienation 
by the Ziemindar for the time being except 
ia certain circumstances. The Zamindar 
for the time being has practically a life 
estate in the Zemindari with powers to 


deal with the estate in certain contingencies. | 
arisen, ` 


Where no such contingency has 
the Zeminodar is prohibited from alienat- 
ing any portion of the estate. If he 
sould not alienate the estate by morigag 
ing it, or selling it, he could not do so 
by any voluntary act having the 


Attorney-General ұ. Oorporation of Dublin 
(2) the old Corporation of Dablin having 
confessed judgment in respect of certain 
debts it was held that such judgment 
did not preclude the new Corporation 
from raising the question whether the debt 
was ultra ires of the powers of the Cor- 
poration. Lord Sagden held that it would 
be impossible for him to hold that the 
judgment by confession concluded the new 
Corporation, and directed the trial of the 
issue as to whether the debt was such 
as it was within the power of the Corpora- 
tion to incur, The  razinamah decree 
here does not embody any decision of 
the Court, but embodies a sontract of 
the parties with reference to the subject. 
matter, For purposes of enforsement it 
stands on в higher footing than a mere 
contract. It is well stated, however, that 
it has many incidents of a contract attached 
to it. For instanoe if there is a clause of 
forfeiture in a compromise decree, the Court 
in a proper oase would reliave against it. 
Nagappa v. Ve«kat Rao (3), In Lakshmanaswami 
Naidu,v. Rangamma (4) it was neld that a 
compromise decree had the effect of a sale 
of a religions office and could not be enforaed. 
In Ramasami Naik v. Ramasami Ohetti (5)this 
Court held that a transfer by an heir 
to an-impartible: estate of his chance 
of succession, though embodied in a consent 


` (2) (1841) 1 Dr.-& War, 545, 
(8) 24M 265, ; 
, (4) 26 M. 31. ^ > n a 
` GY 30 М. 255; 2]M. L. Т, 167; 7 M. L, J. 201. 


same ' 
effect, suchas by confessing judgment In. 


decree, was void. Tho learned Juige laid 
down that such a deoree did not involve any 
adjudication by the Court as to the rights 
of the parties, and oould not empower parties 
to do what they were otherwiae prohibited 
from doing. In Moti Chand v. Ikram Ullah 
Khan (6! the Judicial Committee of the 
Privy Council laid down that an agreement: 
to relinquish certain rights in the defendant's. 
land was illegal and void as being in aon- 
travention of the policy of the Agra Tenansy - 
Ast. The policy of that Act, as found by 
them, was to secure toa certain olass of- 
proprietors the right of ocoupanoy in lands 
of a partioular description and they cbserve 
that the policy of the Act was not tobe 
defeated by ingenious devices, arrangements 
or agreements batween a vendor and a vendee, 
as all such devices, arrangements and agree- 
ments are in contravention of the poliey of. 
the Act and contrary to lawand are illegal 
and void, and cannot be enforced by the 
vendee in any Civil Court or in any Court 
of Revenue. If the Zamindar of Tarla 
could not alienate the property except under 
given circumstances, he' could not defeat. 
the policy of the Act, which is to preserve 
the estate intact, by the device of a consent 
decree. 


But it is argued that, the lst dafendant 
having been a party to the suit and to the 
razinam2h decree, it must either be held 
that the debt was incurred for a proper 
purpose or that he is estopped from raising. 
the question again at this stage. As regards 
the last, it should be pointed out that in 
his written statement the Ist defendant 
questioned the validity of the mortgage, 
and the statements in the razinamah peti- 
tion as to the character of the debt oan 
at the most be treated as evidence against 
the Ist defendant. It is а ffisult to ses 
how 16 estops him frou askiog for an 
enquiry on «his issue, It is well known 
that there is no estoppal against a Statute. 
It is the duty of the Court to give effect 
to a Statute in spite of the sonduotof the 
parties. 

It is, however, pointed ont on behalf of 
the respondent that it is open to the morte. 


(6) 39 Ind. Cas. 454: 83 А 171: 15 А. L. J, 15% 5 
L W 83; 1 М.а T 237, :2 M. in Ј. 838; 4. О. W. 
N. 616; 19 Bom. L. R, 433; 26 C.L. J, 24; (1917) M, 
ҮҮ; №, 438; 441, A. 54 (Р, O.). 
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gageo seeking to enforcea mortgage against 
an estate in possession of a Hindu widow 
to implead the next reversioners in the suit 
and a decree obtained in their presence will 
bind the estate. The authority for this 
proposition is Ganga Narayan Dutta v. Indra 
Narayan Saha (1), but I am not satisfied that 
the position of an owner of an impartible 
estate and of an heir to such an estate is 
analogous in all respects to that of a Hindu 
widow and the next reversioner. With regard 
to alienations by a Hindu widow, there are 
rulings to the effect that the consent of the 
nearer reversioner would be sufficient by 
itself to validate it, while other decisions 
on the subject lay down that such consent 
is merely evidence of the propriety of the 
Aot, A Hindu widow being regarded in Hindu 
Law as a person of immature judgment, the 
reversioners are for certain purposes regarded 
as a sort of family council whose concurrence 
has beén held to afford strong proof of the 
validity of the widow’s act so concurred 
in. I should not feel justified in importing 
any such theory into a case of impartible 
Yemindaris. An heir to an impartible estate 
has no sort of right in it for the time. 
His interest in the estate is a mere spes 
successionis and any attempt, therefore, by 
the lst defendant to deal with his chance of 
sucsession must be held to be void. 


It was next sought to apply the ruling in 
Musammat Hiran Bibi v. Musammat Nohan 
Bibi (7) to this transaction. What is laid 
down there is that & compromise is in no 
sense an alienation. There the compromise 
was in the nature of a family settlement, 
its essence being that each party took a 
share in the family property by virtue of 
the independent title, which was to that 
extent by way of compromise admitted by 
the other party. The razinamah in this 
case could not be said to be a family settle- 
ment in any sense. 16 isa confession of judg- 
ment, by-whish the estate is made liable to 
be sold in realisation of the Zemindar’s debts, 
The judgment of the District Judge must, 
theretore, be set aside and the case will 
be remitted to him for trial on the merits. 
Each party. will bear his costs hitherto. 

Озь, J.— Acts Il of 1902 and П of 
1904 are, in my opinion, clearly. founded 


(7) 24 Ind. Сав, 809; 21,0, L. J. 149; 184,0, W. N. 
920; 11. W. 648 (P. С.). 
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on public policy, being intended to prevent 
transfers of impartible property, not to lay 
down conditions, on which they can be made, 
and, unless the suit mortgage oan be brought 
within the exception provided, it follows from 
Lakshmanaswamz NN aidu v. Róngamma(4), which 
has for many years been regarded as stating 
the law correctly, that a deoree on it is not 
enforceable. I prefer to rely on this autho- 
rity and not on Ramasami Naik v. Ramasamz 
Ohett? (5) which is also mentioned in the 
judgment of my learned brother, besause 
with all due deference to the learned Judges 
responsible for the latter decision, I doubt 
whether section 6 (а) of the Transfer of Pro- 
perty Aot, which was in quéstion in it, 18 
founded on public policy and not on the 
ground also indicated by them, that а mere 
possibility of висбеввіоп having попе of the 
characteristics of property, a transfer of it 
would be а contradiotionin terms, 
1 concur in my learned brother’s deóision. 
M.C.P. 
Appeal allowed; 
Oase remanded, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Secony Отт. Arrear No. 160 or 1918. 
November 8, 1918. 
Present: —Sir Henry Drake-Brockman, 
: Kr, J. C. | 
Thakur HANUMAN ӨЇХ@Н—РпАтнт1кЁ— 
APPELLANT 
versus 
GANESH PRASAD—Dzrenbdant— 


RESPONDENT. 
f Hinda Law- Guardian, natural, whether can dele- 
gate functions— Guardian, power of, to alienate 
property of minor, extent of—Transfer made bona 
fide by guardian, whether binding on minor—Guardians 
and Wards Act VIII of 1890, в. "—Order 
appointing guardian, whether operates to remove 


guardian, entrust the custody, education and manage- 
ment of the property of his cbildten to another 
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but the authority he thus confers is essentially a 
revocable authority, and if the welfare of his 
children requires it, he can, notwithstanding any 
contract, to the contrary, take.such custody, educa- 
tion and management once, more into his own 
hands. [p. 582, col. 2.] 

Annie Basant v. Narayaniah, 24 Ind. Cas. 290: 38 M. 
807; 27 M. L. J. 30; 18 О, W. N. 1089; 16 M. L. T, 165; 
1L. W. 520; 20 C. L. J, 253; (1914) M. W. N. 585, 16 
Bom. І. В. 625; 127A. L. J. 1155; 41 I. A. 314, (P. 0.), 
followed, 

A minor is bound by the acts of his guardian 
done bonafide and for his benefit in the manage- 
ment of his estate, and the powers of a guardian 
to alienate the property of his ward are the 
same as those of a manager of joint family pro- 
perty acting for a minor co-parcener, [p. 583, col. 1.] 

Seth Ghasiram v. Musammat Binia, 1 М, L. R. 66 
and Dalchand v. Chand Khan, 27 Ind. Cas. 859; 11 
N, L. R. J, followed, 

An order by the Court under section 7 of the 
Guardians and Wards Act appointing the guardian 
of a minor's person or property or both implies 
the removal of & merely natural guardian such as 
the father, Гр. 582, eol. 2.] 


Appeal against the decree of the District 
Judge, Jubbulpore, in Civil Appeal No. 25 of 
1917, desided on 12th January 1918, arising 
out of Civil Suit No. 98 of 1915, in the 
Court of the Subordinate Judge, Jubbulpore, 
dated the 30th July 1917, 

Mr. J. О. Ghosh, for the Appellant, 

Mr. P. 8. Kotwal, for the Respondent. 


JUDGMENT.—This second appeal arises 
out of а suit brought by the present 
appellant Hanuman Singh to obtain 
possession of three kothas and a chabutra 
in the town of Maorwara. This property 
belonged originally to one Ganesh Singh, 
who died in March 1900 leaving a Will 
(Exhibit P2) dated the i2th February 
1900, under which all his property went 
to the appellant and his mother, Beti Bai. 
"On the 7th March 1903 the property in 
dispute was sold to the original defendant 
Munnulel Exhibit Pl was signed by 
Raghubir Singh, the plaintiff’s father, and 
"Beti Bai both for herself and as guardian 
of the appellant. The consideration of 
Rs. 760 is made up as follows:— 
> (02) Rs. 4545.6 due on а mortgage 
(Exhibit D1) dated the 8th August 1902 
executed in exactly the same way ав the 
sale-deed. 

(2) Rs. 245.10.6 taken in cash. ` И 

According to the plaint the appellant 

“was sole legatee under the Will; Beti Bai 
‚тав appointed the plaintiff's guardian by 
Ganesh Singh who disinherited Raghubir 
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Singh on account of" tbe Jatter’s bad 
character; Raghubir ' Singh obtained Beti 
Bai’s signature to Exhibit Pl by deceiving 
her as to the real nature of the transaction; 
the entire property left by- Ganesh Singh was 
worth Hs.15,000 while the: items conveyed 
by Exhibit Pl were worth Rs. 1,200; and 
finally the sale was not justified by necessity. 

There is no suggestion:in the pleadings 
that Beti Bai was not the proper guardian 
of the plaintiff. The main defence’ was 
that Ganesh Singh was incompetent. to 
make a Will as all the ‘property belonged 
jointly to him, his son’ and grandson, but 
this need not be considered here ая it is now 
common ground that the property was 
Ganesh Singh’s and duly passed under the 
Will to Beti Bai and the plaintiff, The 
allegation that no legal necessity existed 
for the sale was denied. It was further 
aleged that  Ganesh Singh died heavily 
indebted and leaving property worth only 
Rs. 5,000. The suit, having been filed on 
the 23rd Desember 1915, was said to be 
time-barred as the plaintiff was then more 
than twenty-seven years old. 

Ina written reply the plaintiff pleaded 
that he did not come to know of the 
sale till October 1915 and that he was 
born on the 2nd January 1895, as alleged 
in the plaint. 

The only issues framed by the trial Judge 
with which we are now concerned are 
the following:— 

"4 (b). Was the sale of the property in 
suit to the defendant, under the sale-deed 
in his fayour dated the 7th March 1908, 
by Raghubir Singh and plaintiff's guardian 
during the plaintiff’s minority for legal ne- 
cessity and, therefore, bindingonthe plaintiff? 

6. Is the plaintiff's claim not time- 
barred as alleged by him?” 

The trial Judge found, to begin with, 
that the kothas and chabutra were built by 
Ganesh Singh alone but were treated by 
him as joint family property and that 
consequently Һе could nét by Will create 
an exclusive right in the plaintiff. The 
suit was, therefore, dismissed, but in appeal 
the then Divisional Judge held “that the 


"property was acquired by ‘Ganesh ‘Singh 
‘alone, was never treated ‘as belonging to 


the joint family and sould, therefore, be 
validly disposed of by Will. The case 
having been remanded for a fresh decision, 
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‘the trial Judge treated the sale as ‘one 
by Baghubir Singh alone and, therefore, 
void as he had’ no title. The question of 
l.gal necessity was left undecided. On 
the point of limitation the defendant was 
held bound to prove that the plaintiff 
came to know of tho facts alleged by him 
earlier than October 1915 and to have 


failed to discharge this burden. The 
plaintiff was, therefore, given a decree for 
possession. 

In appeal the District Judge held 


that the entire-property was transferred 


Љу the sale and declined to consider the 


the suit was 


new point that at least Beti Bai’s half 
passed to the defendant. He considered 
that legal necessity for the sale was 
established and applying Article 44 of the 
Limitation Schedule to the facts held that 
time barred because the 


-plaintiff was more than 21 years old at 


its institution The plaintiff has now pre- 


‚ ferred this second appeal. 


. The first point raised is that Ragbubir 
Singh having been alive on the date of the 
sale, Beti Bai had no authority to act as 
the appellant’s guardian and that the sale 
“was, therefore, wholly void in so far as it 
„purported to affest the appellant’s half 
share. It is admitted that the conveyance 
ia good as far as Beti Bai’s half share 
taken under the Will is concerned. Husen 
v. Rajaram (1) is relied upon as authority 
for. the proposition that an alienation of a 


. minors property bya person who is a 


‘guardian de facto but not de jure is ab- 
solutely void and need not be set aside 
before possession is given to the minor, 
‘Stress is laid upon the lower Court’s 
finding that Raghubir Singh was actually 
‘managing the property at the date of the 
sale and it is urged that as father he 
could not be removed from his legal 


‘position вз guardian without an order of the 
. Court. ` 


‘law and fast, which 


In my opinion the question thus raised 
is not one of pure law but one of mixed 
cannot be properly 


raised at this stage. It is true that the 


“father is the natural guardian of a Hindu 


"ehild; 
"Usage, 


Law and 


Mayne on Hindu 
(8th Edition). Boi 


276 


86e 
page 


;next to the father comes the mother and the 


& 


(1) 26 Ind, Cas. 813; 10 N. 1, В, 133, 
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case 'proeeeded throughout on the assump- 
tion tbat Beti Bai was the appellant’s 


In Anme Besant v. Narayaniah 2) their 
Lordships of tbe Privy Council laid cown 
tbe law as to the position ofa Hindu father 
as follows:— - 


"As in this country so among the 
Hindus, the father is the. natural guardian 
of his ehildren during their minorities, . but 
his guardianship is in the nature of a 
sacred trust, and he cannot, therefore, during 
his lifetime substitute another person to 
be guardian in bis place He may, it is 
true, in the exercise of his - discretion as 
guardian, entrust the custody and education 
of. his children to another, but the an- 
thority he thus confers is essentially a 
revocable authority, and if the -welfare of 
his children require it, he can, notwithstand. 
ing any contract to the contrary, take such 
custody and education once more into his own 
hands,” f 

ln that case the dispute was as to the 
custody of two of the minor persons, but 
the principle laid down appears to be 
applicable to the management of property 
also. : 

Under section 7, Guardians and Wards 
Act, 1590, the Court has power to appoint the 
guardian of a minor’s person or property or 
both and such an order implies the removal 
of a merely natural guardian such as the 
father. 


Had the plea now advanced been put 
forward in either of the lower Courts, the 
respondent might bave pleaded that Reghubir 
Singh had delegated his power of manage- 
ment or that he had been superseded by 
an order of a Court. Nor are there wanting 
that a delegation may have 

for Beti Bai executed as . 
guerdian not only Exhibit Pl but also 
Exhibit DJ. Evidence might also have 
been forthcoming to show. that Raghubir 
Singh consented to the sale as one called 
for in the interests of bis son. 

Beti Bai would naturally turn to her 
husband for assistance in the actual 
management of the property, so that collec- 


indications 
taken place, 


(2) 24 Ind. Cas 200; 88 M. 807; 27 M. L. J 80. 18 
O.W N 059; 6 M. L.T 105; 1L W. 520: 20 C. Le 
J. 258; 1914) М W. N 685, 16 Bom. L. R. 625; 12 A, 
1, J. 1156; 41 I. A. 314 (Р. O.). 
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tion of rent, payment of Municipal taxes 
and other ostensible acts of management 
might have been done by him merely by 
way of such assistance. However this may 
be, I decline at this stage to allow the appel- 
Jant to depart from the position which he 
occupied throughout the proceedings in the 
trial Court. 

The next question raised is that of legal 
necessity, as to which the lower Appellate 
Oourt's finding is said to be wrong. A 
minor is bound by the actof his guardian 
done bora fide and for his benefit in the 
management of his estate, and the powers 
of в guardian to alienate the property of 
his ward are the same as those of a 
‘manager of joint family property acting for 
а minor co-parcener ; see Seth Ghastram v. 
Musammat Binia (3) and Dalchand ү. Ohand 
Khan (4). 


It is admitted for the appellant that 
"there was legal uecessity for the sale of 
1903 (Exhibit P1) to the extent of 
"Hs. 195, that being the amount due under 
Exhibits D3 and D4 which were executed 
‘by Ganesh Singh and Raghubir Singh in the 
‘defendant-respondent’s fayour on the 22nd 
‘Jane 1898. The rest of the consideration 
includes, besides the rest. of the balance 
due under Exhibit D1 after dedusting 
repayments and adding interest, a cash 
payment of Rs. 245-10-6, 

It is urged that Ganesh Singh left so 
much property that there was no necessity 
to take these sums from the respondent 
and that the respondent has failed to show 
either need for the money or enquiry by 
himself justifying belief in the existence of 
such a need, 

For the value of Ganesh Sirg'’s pro- 
perty I am referred to the evidence of 
Rahim Вах (Р. W. No. 3) and Piare 
(Р. W. No. 4). The first puts the value of 
"the house property at Rs, 30,000, Rs. 40,000 or 
Rs. 60,000, allof which are plainly exaggerat- 
ed estimates, He himself occupies part of 
one house for which he ured to pay Re, 1 
per mensem during Ganesh Singh’s lifetime 
‘and is now paying R4. 3:he puts the capital 
value of the portion which he occupies at 
Rs. 800 or Rs. 1,000 and із unable to give 
‘the total amount of rent realised from all the 


. (3)1N.L. В. 66 s 
х. (4), 27 Iud, Cas. 859; 11 N.L, В. 1. 
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house property. Piare deposed that Ganesh 
Singh built 5 or 7 Ко ав in опе bazar and 7 
or 8 inanother and on the first occasion was 
worth Hs. 5,000 to Rs. 7,00). Ganesh Singh 
was Chaudhari of Murwara and his income 
from that post according to Hardas (D. W, 
No 8) was about Rs. 200 per annum. The 
evidence of Kalicharan (D. W. No, 9), an ex- 
Patwari of the village, shows that Ganesh 
Singh occupied land as atenant for which 
he paid Rs. 58 rent per annum. The plaint- 
tiff as the defendant’s 12th witness gave 
hisincome as Rs 70 to Rs. 80 per annum from 
kothas, Bs. 100 per annum from his holding 
and Rs. 60 per annum from ground rent 
for honse sites. What the corresponding 
income was in 1903 he does not say, but we 
may safely presume it was less so long ago, 
The defendant as his own 14th witness 
gives the present income from the kothas 
in one bazar as Rs. 50 to Rs. 55 per‘annum, but 
states that 15 years ago the plaintiff was only 
getting Rs 24 or Ra, 25. The kothas are noth- 
ing but small rooms less than 100 square feet 
in area, as the plans in the plaint and in 
Exhibits D7 and D8 show. The estate 
seems to have included only two dwelling. 
houses, one of which is occupied in part 
by Rahim Bux, while the other is presumably 
the residence of the plaintiff and his mother. 
F:om the property in dispute the respondent 
admittedly now gets Rs. 10 to Ra. 19 per 
mensem as rent, bat until he raised the plinth 
and put up a corrugated iron shade he was 
only getting Rs. 10 or Rs, 11 per mensem; 

Exhibits D7 and D8 are mortgages exe- 
cuted by the plaintiff himself in 1912 
and 1914, Ву the former two double-storied 
kothis are mortgage! to secure payment of 
Бк, 600,. interest at one per cent. per 
m:n4em, in two years. By the latter nine 
kothas aud a chubutra including the property 
in dispute are mortgaged for Rs. 700 pay- 
able with interest atone per cent, per mensem 
in two years. з 

Taking all this evidence together it.seems to 
me perfectly olear that in 1903 the total income 
of the family sould not have exceeded 
Rs 100 per mensem, while the capital value 
of the house property was prabably not 
more than Rs. 6,000 to Rs. 7,0 0 woluding 
d elling hovses Tbe ordinary holding could 
not pass under the Will and the post of 
Chaudhari“ descended not to the plaintiff but 
to his father, so that the actual income 
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of Beti Bai and the plaintiff from the estate 
bequeathed by Ganesh Singh must kave been 
well under Re. 100 and probably did not 
exeeed Re. 60. . 

Нагйав (D. W. No. 8) and Kalicharan 
(D. WW. No. 9) who attested the sale-deed 
(Exhibit P1) depose that at the time 
of the execution the money was said to be 
required for paying debts due by Ganesh 
Singh and for repairs to the house property. 
The defendant (D. W. No. 14) stated that the 
debts other than those secured by Exhibits D3 
and D4 were due to Kapurchand and Hardas 
who actually were paid off in his shop 
and in his presence, the conneoted documents 
being returned to Raghubir Singh. This 
evidence is not contradicted and has 
evidently been believed by the lower Appel. 
late Court. 

In view of the terms of the mortgage of 
1914 (Exhibit D8) it appears to me 
impossible to hold that Rs. 700 was not a 
fair price for three kothas and one chabutra 
in 1903. Beti Bai and her husband sold 
a small part of the inoome-yielding pro. 
perty already considerably inoumbered and 
liable to foreclosure for debts originally 
due by Ganesh Singh in order to meet 
the old debts and to raise money for keep- 
ing the rest in repair. The  kofhas were 
all constructed as far back as 1870 or 1875 
and-so extensive repairs may well have 
been required. Beti Bai’s good faith is 
strongly indicated by the fact that she bad 
herself à half share in the property bold 
and altogether I consider that there is 
sufficient legal basis in the evidence for 
the lower Court’s finding that the sale was 
justified by legal necessity. 

On this finding the appeal must fail 
and is accordingly dismissed with costs, 
In the Courts below costs will be paid 
ag already ordered. 

lt is unnecessary to decide the point of 
limitation, as to.whish the appellant objects 
‘that the evidence has been misconoeived. I 
am bound to say that had it been necessary 
to consider this question, I would have been 
-anable to accept the lower Appellate Court's 
finding on tbe question of fact as to when 
the plaintiff was born. The oral evidence in 
this connection was not considered at all by 
the trial Judge, who himself recorded the 
eviderce of all the witnesses,and in these 
.gireumstenges the lower Appellate Court 
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would have done well to remand the issue 
of limitation fora finding by the Court of 
first instance. I cannot approve of the 
method which the learned District Judge 
adopted of setting aside the two sets of oral 
evidence as cancelling each other. Itis true 
that he declared himself unprepared to be- 
lieve either set; but he made no attempt to 
discuss the evidence in detail anda general 
statement that oral testimony on such & 
point as that under consideration is not of 
much value can only be described as а 
wholly inadequate way of dealing with wit- 
nesses. For. my own part I can see no sufti- 
sient reason to doubt that the appellant ig 
the son who was born to Raghubir Singh 
and Beti Baiat Godana early in January 
1895. Thereis evidence that Beti Bai has 
had only two sons and two daughters in all, 
of whom only one was born at Godana, 
Undue stress seems to me to have been Jaid 
by the District Judge upon the admission 
endorsements on the mortgage of 1902 (Ex- 
hibit D1), the sale-deed of 1903 (Exhibit 
Pl; and the mortgages of 1912 and 1914 
(Exhibits D7 and D8), while he bas 
failed to notice that the evidence as to the 
details of Beti Bai's children is really quite 
unrebutted. 
Appeal dismissed, 


— * 


MADRAS HIGH COURT. : 
LETTERS Parent APPEAL No. 131 or 1917, 
December 20, 1918. 
Present: —Mr. Justice Abdur Rahim, 
Mr. Justice Oldfield and Mr. Justice 
Seshagiri Aiyar. 
P. S. KRISHNA AIYAR—Derenpant No. 2 
$ — APPELLANT 
versus 
SAVURIMUTHU PILLAI—PraiNTIFF— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 49, O. XXI, 
т. 2—Scope of s. 4u— Adjustment of decree out of Court, 
uncertified— Assignment of decree—Ewecution und 
realisation of decree amount by assignee Suit by 
judgment-debtor against decree-holder and assignee for 
restitution, maintainability of -Cause of action— 
Assignee’s knowledge of adjustment, effect of | 
A judgment-debtor who has adjusted the décree 
with the decree holder out of Contt; but” has 
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nob certified the adjustment in the manner requir. 
ed by Order XXI, rule 2, Uivil Procedure Code, can, 
on execution being taken and money being realised 
from him in violation of the adjustment, sue the 
deoree-holder for recovery of the amount thus realis- 
ed Tho cause of action is either the breach of a pra- 
mise or of a statutory duty on the part of the decree- 
holder to certify adjustment in Court. [p. 688,.col, 1.] 

Where, however, the decree is executed by the 
assignee of the decree-holder, no such suit lies 
against him, there being no privity of contract 
between the parties and the decree being sub- 
sistent and executable. [ p. 589, cols. 1 & 2; p. 587, col. 
9; p. 68%, cols. 1 & 2] 

Goono Monee Dossia v. Pran Kishore Dossee, 18 W. 
В. (F. B.) 69; 15 B. L. В. 223, nob approved. 

Mon Mohan Karmakar v. Dwarka Nath Karmakar, 
7 Ind. Cas. 55; 12 О. L. J. 312, distinguished. 

Yellapa v. Ramchandra, 21 B. 463; 11 Ind. Dec. 
(x. 8.) 810, RewalMahton v. Ram Kishen Singh, 14 О, 18; 
(P. C.) : 13 I. A. 108; 10 Ind. Jur. 428; 4 Sar. P. C.J, 
146; 7 Ind Deo. (N. s.) 18, Jaikaran Bharti v. Raghu- 
nath Singh, 20 A. 254; A W. N. (1898) 37; 9 Ind. Dec. 
(х. s.) 524 and Krishnaswami Ayyangar v. Ranga 
Ayyangar, 20 М. 369; 7 M. L, J. 31; 7 Ind. Deo. (x. 8.) 
262, applied 

The assignee’s knowledge at the time of 
his executing the decree of the prior adjustment 
does not affect his right to execute where the 
adjustment was not certified to Court or make 
him liable in damages ta the judgment-debtor. [p. 588, 
col. 1; 690, cal, 1.] 

Man Mohan Karmakar v, Dwarka Nath Karmakar, 7 
Ind, Cas. 55; 12 0, 1. J. 312, distinguished, 

Per Abdur Rahim, J.—Section 49, Civil Procedure 
Code, relates only ta the stage of exeontion. 
Under it, it is the Court executing the decree 
ihat has to consider whether the decree is held 
subject to any equities which the judgment-debtor 
could enforce against the original decree-holder, 
[p. 587, col. 2.] р 

‘The section does not contemplate thata decree. 
holder executing a decree in spite of an adjust- 
ment out of Court is inferentially a trustee for the 
judgment-debtor for the decree amount.[p. 58 8,col.1.] 

Рег Seshagiri Aiyar, J.—Section 49, Civil Procedure 
Code, deals only with equities in the course of 
execution; for example, there may be cross-decrees 
or а question of a set-off in respect of costs. 
In such matters, the transferee decree-holder is 
bound by the equities subsisting between his assignor 
and the judgment-debtor. The section has no appli- 
cation to suits for damages. [p. 591, col. 1.] 

. Appeal, under, clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Phillips, in Second Appeal No. 389 of 1919, 
preferred against the decree of the District 
Court, Madura, in Appeal Suit No. 494 of 
1914 (Original Suit No. 366 of 1912 on 
the file of the Oourt .of the District Mausif, 


Tirumangalam). 


. This Letters Patent Appeal coming on 
< for hearing on the 18th March 1918, .the 
Court made the following E 

ORDER.— Before disposing of this : appeal 
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it is desirable that we should have a 
finding whether the 2nd defendaat, when 
he obtained assignmemt of the decree in 
question, knew that that decree had been 
satisfied. The finding will be submitted 
on the evidence on record within the 
first week after recess of the High Court, 
and the parties will ba allowed to file 
objestions to the said finding within ten 
days after notice of the return of the 
same shall have been posted up in this 
Court. 





with the above 
of Madura 


In compliance 
the District Judge 
the following 

FINDING —This appeal has been remand- 
ed for & finding. 

“Whether the 2nd defendant, when ha 
obtained assignment of the decree in 
question, knew that that decree had been 
satisfied.” 

The finding is to be on the evidence on 
record. 

f The lower Court in paragraph 30 of 
its judgment at page 17 of the printed 
papers gave a definite finding on this in 
the affirmative. This Court on appeal in 
paragraph 2 of its judgment printed at 
pages 30 and 31 held “that this man 
admits in his evidence that he knew of 
the execution proceedings and looked into 
the records and, therefore, was aware that 
Antonia Pillai had set up full payment.” 

I did not specifically find under issue 5 
that 2nd defendant knew when he took 
the assignment that the decree had been 
satished, but I implied it in the next 
sentence of the judgment and both Mr, 


order, 
submitted 


Justice Sadasiva Aiyar and Mr. Justice 
Phillips took this to be my finding; 
for in page 6 of the printed papers in 


131 of 1917. 

Mr. Justice Sadasiva  Aiyar says: “Ав 
the 2nd defendant is found to have been 
aware of the private satisfaction of the 
decree, I would make no order as to возів 
in any Court.” 

Mr. Justice Phillips at page 8 says at 
Jine 20: "For the 2nd defendant is поё а 
purshaser for value without 


notice. In fact the District Judge appears 


- to think that no consideration passed for 
. the assignment, although there is no definite 
finding to. that: effect, - but. there is a 
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finding that 2nd defendant had notice of 
satisfaction.” 

I have now to give a definite finding 
on the issue remanded. ` 

Second defendant was an experienced 
' Vakil's clerk and he admitted that he knew 
- of the execution proceedings and looked into 
‘the records and must, therefore, have been 
aware of Antonia Pillai’s olaim of full 
“payment and yet he took the assignment, 
and the assignment deed itself refers to 
one of the prior execution petitions. There 
can ke little doubt that after lookiag into 
‘the records he took the assignment, relying 
on the order of the Court on the objection 
of Antonia Pillai which overruled the 
‘objection. He relied on this order to be 
able to extract something farther and took 
the assignment, though he had every 
‘ reason to know the decree was satisfied as 
* assorted and plaintiff had warned him. 

Jt is argued that if plaintiff had told 
:9nd defendant that he warned 2nd defend- 
ant that the decree was satisfied and that 
“he would have to face litigation if he 
took assignment, then plaintiff would in 
Exhibit II, his answer to 2nd defendant's 
- application to have his assignment recog- 
“nized, have specifically urged therein that 
‘he had warned 2nd defendant that the 
-desree was satisfied but Exhibit IL was 
after the Court had decided this against 
- plaintiff and, therefore, it would have been 
` futile for plaintiff to again se: it forward. 
$ I do not 
“held to in any way affect the question 
‘for the reason I have given in paragraph 
-4 of my former judgment. 

My finding, therefore, is that 20а defend- 
?!&nt knew the decree had been satisfied. 





. This Letters Patent Appeal came on for 
< final hearing after the return of the finding 
‘of the lower Appellate Court upon the 
‘issue referred by this Court for trial on 20th 
* December 1918. 

+ Mr. Т, R, Venkatarama Sastri, fov the 

Appellant.—The lower Courts were wrong 

in decreeing plaintiffs claim aginst 2nd 

defendant also. 
against the lst defendant, the dearee-holder, 
‘which is based on hia failure to certify 
“the adjustment. There is no cause of 
“action against the transferee decree. holder, 


е There is -no contractual relation between . 
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‹ original decree holder. 


“of  immoveable 
“taking with knowledge of. prior agreements 


: bound. by 


*. transferee 
' assignment with the knowledge that 


Thera is а cause of action ` 
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him and the judgment. debtor, and the: 
decree being subsistent and executable, the: 
assignee had every right to execute it, 
‘He cannot be made liable even derivatively 
for the decree holder’s violation of duty to. 
‘certify satisfaction. Section 49, Civil Pro. 
cedure Code, which subjects the transferee 
to eqaities as against the transferor, 
‘has no application ‘to this oase. Thag 
“section relates only to  exeeution proceed- 
ings and not to suits for damages like 
the present. Goono Monee Dossia ү. Pran 
Kishore Dosses (1) has been wrongly decid- 
‘ed. The deeree-holder who fails to certify - 
Satisfaction is not a trustee forthe judg- 
ment debtor sothat the trust devolves on 
persons who derive interest from him, 
“Section 49 does not contemplate a trust at all. 

The principles relating to knowledge of 


prior ineumbrauces by в vendee do not 
.apply to transfers of moveable property 
or to money decreas. The  assignee’s 


.knowledge of the prior adjustment is 
‘immaterial. 

с Мг. K. Jagannatha Iyer, for the Respond- 
-ent.-- Both the defendants are Jiable to 
‘plaintiff’s claim. Second defendant's liability 


‘arises under section 49, Civil Procedure 


Code, which subjects the transferee of a 


enforceable against the 
The assignee- having 
-knowledge of the adjustment at date of 
execution, there was ап equity against en- 


decree to equities 


‘forcement which bound tbe assignee. 
see how Exhibit G can be . 


The ease should be dealt with on the 
analogy of the principles relating to sales 
property, where vendees 


for sale in favour of third parties are 
such agreements. Here the 
of the deoree, having taken 
the 
decree was satisfied, stands in no better 
position than his transferor and could 
not be allowed to exeonte the decree. 
Plaintiffs claim against the 2nd defend. 


- ant could also be enforced on the analogy 


of the principle of section 27 of the Specific 
Relief Act. 
JUDGMENT. 
ABD JR R ніч, J.—1 bave come to tbe con- 
clusion tbat the plaintiff respondent bad 
no cause of astion against the 2ud defendant 


(2) 28 W. В. (P, B.) 69 5 B, L. R. 228, 
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in the suit. Tho Ist defendant obtained a 
.deoree against one Antonia Pillai, whose 
executor is the present plaintiff. 

The decree amount was paid out of 

Court by the judgment debtor. The pay- 
ment, however, was not certified as required 
by the law by the deoree-holder, whose duty it 
was to do so in the first instance, nor did the 
judgment-debtor inform the Court of the 
satisfaction, as he was entitled to do in 
default by the decree-holder, The decree 
was afterwards assigned to the 2nd de- 
fendant. A question was raised in the 
execution of the decree as to whether it 
had been adjusted, and, if so, whether 
“the: adjustment sould be recognized. The 
executing Court, held that in the absence 
of a certificate or record of satisfaction 
as required by Order ХХІ, rule 2, it re- 
.mained an executable decree and it is also 
found that adjustment had not been prov- 
ed. The 2nd defendant then proceeded to 
, realize the decree amount by execution. 
' The plaintiff, as executor of the judgment- 
debtor, thereafter instituted this suit olaim- 
ing damages against the Ist and 2nd de- 
fendants to the extent of the amount, 
which the 2nd defendant had realized in 
execution. It has been well settled, 
it can hardly be disputed, that so far as 
the 186 defendant, the original decree- 
‚ holder, was conserned, the plaintiff had a 
good cause of action. This was so laid 
down us far back as Veraraghava Reddi v. 
Subbakka (2) by а Full Beuch of this 
Р Court and that із also the view of the 
other High Courts. In that case, if was 
held thas such a suit would lie as for 
breach of & promise on the part of the 
` decree-holder either not to execute the 
.deeree or to enter satisfaction. 16 was 
“also held that the judgment-debtor could 
frame his olaim against tbe decree-holder 
thus in default for damages on the basis 
"of fraud or negligence in not certifying 
‚ &djustment. 


But the question whether tbere ia a 
‚ cause of action against the assignee of a 
decree which had been adjusted but the 
adjustment of which was not eertfied to 
the Court, ів bare of authority, It cannot be 
said that there was any sore of contras- 


(2) 5 M. 897 (Р. В.); 6 Ind. Jur. 638; 2 Ind, Dec. 
‚ (N. в.) 275. 
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tual relation between the 2nd defendant, 
the assignee ia the case, and the plaintiff 
and the mere fact thatthe Znd defendant, 
as foond, koew that the deoree had been 
satistied will not make him guilty in law 
either of fraud or of negligence, inasmuch 
as he was under no obligation to certify 


adjustment, the decree amount having been 


received by the original deoree-holder before 
assignment, Tne exesuting Court was right 
in holding that it was bound to treat the 
decree as still subsisting and to allow it 
to be executed, by virtue of Order XXI, 
rule 2, clause (3), which enacts that “a 
which has not 
been certified or recorded as aforesaid, 
shall not be resogo.zed by any Uourt exe- 
outing the desree,' The decree, therefore, 
on the date of its assignment being one 
which, according to law, the 2nd defendant 
сэш enforce, the only wayin which the 
ease of the plaintiff could be put is to 
base it on section 49, which enacts that 
transferee of a decree shall hold 
the same subject to the equities, if any, 
whioh the  judgment.debtor might have 
enforsed against the original deoree. holder,” 
16 is argued that we must hold that the 
decree was in this case subject to an equity 
which bound the assignee who had know- 
ledge of the adjustment before he obtained 
the assignment. In the first place, seo- 
‚Чоп 49 relates to the stage of execution, 
“that is to say, under it, it is the Court 
executing the decree that has to consider 
whether it was held subject to any equities 
which the judgment-debtor could ер- 
force against the original  deoree-holder. 
Now the cause of action in a case like 
this as laid down in Viraraghava heddi v. 
Subbakka (2) is breach of а promise or con- 
tract, aud I am not aware of any general 
principles according to which the existence 
of such a contract or promise would create 
an equity which would be enforceable 
against the transferee. In the case of 
sales of immoveable property, no doubt, 
it is well established that the transferee 
is bound by a contract to convey the 
property in favour of another person of 
which he had knowledge. But that rule, 
so far as I am aware, has not been 
extended eitber to the disposition of 
moveable properties · or of money degrees. 
We have been referred to a Fall Bench 
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decision of the Calcutta High Court 
reported as (ооло Monee  Dossia v. Pran 
Kishore  Dossee (1), where the cause of 
action against the original deoree-holder 
who executed the desree in spite of 
adjustment out of Court is pnt on the 
ground that after such adjustment ho held 
the decree in trust for the judgments 
debtor. But I do not think that section 
49 of the Code of Civil Procedure or the 
corresponding provision of the old Code 
ever contemplated such an  inferential 
trust. The Full Bench of this Court in 
Viraraghava Reddi v. Subbakka (2) does not 
base 16 on any such ground and if I may 
say so with respect, the right way to 
regard the cause of action as laid down 
in that oase is either breach of a promise 
or of a statutory duty to certify adjust- 
ment to Court. The 2nd defendant, as i 
have pointed ont, could not be said to have 
committed any breach of promise ог having 
been guilty of violating avy statutory duty. 
We have been also referred to another 
decision of the Calcutta High Court in 
Mon lohan Karmakar v. Dwarka Nath Karma- 
kar (3). Bat I do not think that the 
point decided there throws much , light on 
the principles applicable to this case. 
There the question arose in execution 
between the assignee of в decree who 
held it as benamidar of the judgment. 
debtor and other creditors of the judgment- 
debtor and having regard to the conolu- 
sion of the learned Judges tbat in those 
circumstances there was по executable 
decree, апу observations regarding the 
liability of assignees of decree generally, 
cannot, in my opinion, be of much help 
in the present case. Here there was, 
undoubtedly, an executable and subsisting 
decree and that decree was executed 
according to law. I “hold, therefore, that 
there was no cause of action against the 
2nd defendant, I may mention that we 
had oalled for a finding as to whether the 
2nd defendant, at the time he obtained 
the assignment, had knowledge of the 
adjustment out of Court. The finding is 
that he had such knowledge, but as I have 
already stated, that fact cannot make any 


‘difference as to his liability in the present 


suit. 


(3) 7 Ind. Oas, 68; 12 0.1, J, 312. 


INDIAN ‚ОАВЕВ. 


- which the 
-is not the contention of the. plaintiff in 
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The result is that the appeal must be 
allowed and the suit as against the 9nd 
defendaut dismissed with costs throughout, 

OLDFIELD, J.—I am not prepared to accept 
all the considerations adduced һу; шу 
learned brethren. But I can give my 
reasons shortly for agreeing with the 
conclusion that there is no cause of action 
against the 2nd defendant; and that is 
sufficient to justify вопеоггепсе in ‘the 
decision that the suit must be dismiased, 

The main question is whether the 
plaintiff is entitled to recover, not only 
from the Ist defendant who has once 
recovered the decree amount (that is not 
disputed), but also from the 2nd \defend- 
ant who has recovered it again by exeoution, 
I agree with my learned brethren -for 
the reasons given by them that theclaim 
must be regarded as for damages for 
injury caused by Ist defendant’s failure to 
certify satisfaction as he ought to have 
done after recovering the decree amount. 
Then the only ground, on which 2nd defend- 
ant can be held liable, is that he in 
some way subjected himself to lst defend- 
ant’s liability by taking an assignment 
from him. There is only one basis put 
forward for this contention, namely, the 
terms of section 49 of the Civil Procedure 
Code. But no authority has been oited to 
show that the section is intended to cover 
such cases asthe present. Whether the fact 
that it occurs in the chapter relating to 
execution is a reason against that con- 
struction of it, I do not wish ta degide. 
It is at all events not necessary in the 
present connection to hold that it is 
final; for there is another clear reason 
for the same conclusion. 

The section provides thatthe transferee 
of a deoree shall hold the same subject 
to the equities, which the judgment-debtor 
might have enforced against the original 
decree-holder. It seems to me that the 
section is not intended to mean any more than 
16 says explicitly. It is only intended to 
make provision regarding the terms оп 
decree is to be held; and it 


this case, and could not be, that the 2nd 
defendant's holding. of the decree in any 
way arose from or is connected with the 
lst ‘defendant's wrongful conduct or: was 
ever conditional on his paying sompensation 
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for.it. In fact, the claim against the 


9nd defendant is entirely 
his holding the decree 
these ciroumstances, І 


independent of 
in that way. In 
agree with the 


order proposed by Mr. Justice Abdur 
Rahim. 
Suswagint AtyarR, J.—I agree with the 


judgment of Abdur Rahim, J., just pro- 
nounced, 

In Original Suit No. 316 of 1915 the 
first defendant obtained a decree against 
the plaintiff. Subsequent to the deoree, it 
was arranged that the plaintiff should pay 
off the debts due from the Ist defendant 
to third parties and that he should enter 
up satisfaction of the deoree obtained by him 
against the plaintiff, The plaintiff's oase 
is that he did perform the agreement, but 
that the lst defendant fraudulently failed 
to enter up satisfaction. Arn application 
was made for execution by the Ist defendant 
which was opposed by the plaintiff. But 
it was allowed on two grounds: (1) that 
as no satisfaction was entered, the decree 
сап be executed and (2) that the arrange. 
ment between the parties was not carried 
out by the plaintiff. After this order per- 
mitting execution, the lst defendant trans- 
ferred the deoree to the 2nd defendant. 
He executed it and recovered the money 
from the plaintiff. This was on the 7th 
September 1908. Thereupon the present 
suit was instituted by the plaintiff for 
damages for wrongfully executing the decree 
in contravention of the original arrangement. 
The Courts below have found that the 
plaintiff did perform his part of the contract; 
and gave a decree for damages against 
both the defendants, The 2nd defendant 
appealed io this Court in Second Appeal 
No. 3&9 of 1916. The two learned Judges who 
heard the appeal differed in opinion Sadasiva 
Aiyar, J., was for reversing the decree 
as against the 2nd defendant, but Phillips, J., 
was for confirming the decree against 
him. Hence this Letters Patent A; peal. 

Although 1 did not dissent from the 
opinion of my learned colleagues that a 
finding should be called for on the question 
whether the Ура delendant was aware 
that at the time the decree was 
transferred to him, the plaintiff bad yer- 
formed his part of the contact, in my 
opinion, there is no cause of action at all 
against the znd defendant, There is no 
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privity of contract between the plaintiff and 
the 2nd defendant. The suit for damages 


is for the breach of the contract. That is 
well settled. See  Viraraghava Reddi v. 
Subbakka (2) and In the matter of 
Medai Kaliani (4). What gives the 


aggrieved party a right of action is the failure 
to carry out the terms of the contract to 
enter up satisfaction. It is true that the 
measure of damages in such a suit is ordi- 
narily the amount recovered by the wrong- 
doer, But that is not because the plaintiff 
is entitled to follow the amount recovered 
in whosoever’s hands it may be found, 
but besause the Courts for the sake of 
convenience have enunciated the rule that 
the suffering must be estimated as the 
actual loss sustained by the aggrieved party. 
In all the four High Courts in this country 
it has been held that where there is а 
wrongful sale of property in violation 
of the agreement to enter up satisfaction, 
the property purchased at the execution sale 
cannot be recovered by the injured party but 
that heis cnly entitled to damages. Yellappa v. 
Ramchandra (5), Rewa Mahton v. Ram Kishen 
Singh (6), Jatkaran Bharti v. Raghunath 
Singh (7) and Krishnasami Ayyangar v. 
Ranga Ayyangar (8) all enunoiate this princi- 
ple. Now the ground on which these deoi- 
sions proceed is that the execution proceed- 
ings are not invalid by themselves, al- 
though they had been taken in violation of 
the agreement ; because under the Civil 
Procedure Code so long as the decree is 
allowed to be outstanding without satis- 
faction having been entered in respect of 
it, it is an enforceable decree. Parties deriving 
benefit thereunder should not be deprived 
of their right because of в pre-existing 
arrangement between the judgment debtor 


and the decree holder. That being the 
provision of law, all the four High 
Courts have held that the right of the 


judgment-debtor who has been deprived of 
property is to sue the decree-holder for 
damages caused by the deprivation, and 


(4) 80 М 545, 8 M. L. T. 15. 

(5) 21 B. 462; 11 Ind. Dee, (x. s.) 210. 

(6) 14 C. 18 (P. О); 18 I. A. 106; 10 Ind. Jur, 428; 
4Sar.P. С. J 746;7 Ind Dec (м. в.) 1° 

(7) 20 А. 264; A. W. N. (1898) 87; 9 Ind, Dec. iN. 5.) 
524. 

(8) 20 М. 869;7 M. 1, J, 71; 7 Ind. Dec. (NB) 
262. 
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not to sue the purchaser for the restoration 
of the property taken from him I think 
‘the principle of these decisions is applicable 
to the present oase. The 2ad defendant 
obtained execution in a proceeding, which 
was held to be subsistent and enforceable. 
The fact that it is; not land but money 
that he recovered ought to make no 
difference in the application of the rule of 
law. Therefore I am unable to hold that 
the Zud defendant is bound to return. the 
money which he recovered in execution 
against the plaintiff, 

But it was suggested that the knowledge 
of the 2nd defendant that at the time he 
obtained a transfer .of the desree, the 
plaintiff had performed his part of the 
contract entered into with the Ist defendant, 
would make a difference in the case. Now 
there are some recognised principles on 
this subjeot. For example, we have seotion 
27 of the Specific Relief Act, which enables 
a party with whom a contract of sale has 
been entered into to sue for specific per. 
formance not only against the person who 
agreed .to sell the property to him but 
also against the person who has purchased 
that property with knowledge of the agree- 
ment to sell, The principle of this section 
is borrowed from the wellknown rule 
in equity that “equity regards that as 
done which. ought to have been done.” 
From this maxim, the rule has bsen deduced 
“that from the time of the contract for 
the sale of the land, the vendor, as to the 
land, becomes a trustee forthe vendee; and 
the vendee, as -the purchase money, & 
trustee for the vendor who has a lien 
upon the land therefor, And every one 
soming in by subsequent and representative 
title, and every subsequent purchaser from 
either with notice, becomes subject tc the 
same equities as the party would be 
to whom he succeeds, or from whom he 
purchased.” It is doubtful whether this 
principle is applicable to contracts relating 
to money or moveable property. For the 
sake of argument, 1 shall assume that it 
eovers Such cases also, What follows? 
The person with whom the contract not 
to execute the devree has been en'ered into 
ean proseed to resover theamount wrong- 
fully levied- from him .not only from the 
promisor, but also from the party who 
has benefited by the braaeh. This assumes 
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that the proceeding is wrongful and void 
ab £a. Bab where legally the decree 
is executable, it is not open to argument 
that the party who recovered under such 
a decree is campellable to refund what he 
has recovered Moreover, the four cases 
from the four High Courts to whick I 
drew attention already, show that the. 
principle underlying section 27 of the 
Specife Relief Act has no application to 
such oases. [п my opinion when once it 
is conceded that the aggrieved party is 
поб entitled to reaover land or other pro- 
perty sold in  exesution contrary to the 
terms agreed upon between the judgment- 
debtor and the desres-holier, it is impossi-: 
ble to auggest any ground of. liability on. 
the part of a third party deriving benefit. 
under the decree. This conoelusion derives 
further suoport from  desisions like that: 
reported as Batragulu v. Bapanna 49), where 
it was held that no injunction will lie: 
to prevent a party from executing a^ 
decreas, The obvious reason is that the. 


decree is legal and enforceable and the. 
right of action to the aggrieved party- 
arises on the breach of the agreement, 


and not upon the fact that the decree: 
has been executed. The decision in ifon Mohan. 
Karmakar v, Dwarka Nath Karmakar (3) 
has been very much misunderstood. It isa: 
ease of a judgment-debtor obtaining an: 
assignment of decree nominally after it 
had been satisfied. The question related 
to the equities enforceable in execution 
against the assignee. Тһе observations about 
similar equities being available in suits are. 
pure obiter, They really have no bearing- 
on the present ease, However, if that 
judgment lays down the proposition Gone: 
tended for by the respondent’s Vakil, I. 
am unable to agrea with it. As regards, 
Goono Monee Dossta v. Pran Kishore Dossee 
(1), the question was between the, 
original parties to the decree and no 
question of assigament was considered.: 
With all respect [ am unable to accept 
the proposition thit the decree-holder is’a> 
trustee for the judgment debtor. As regards 
Section 49 of the Jivil Prooeluce Gada on 
which reliance was plased, it is enough 


(9) 15 M. 302; 2 M, L. J, 112; 5 Ind, Deo. (м. в.) 
562, * 
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to point out that that section’ deals only 
with equities in the course of exeontion: 
for exampla there may be oross.deerees or 
а question of a set-off in respect of costs, 
In such matters, the travsferes dearee- 


holder is bound by the equities subsisting ` 


between his assignor and the judgment- 
debtor. Vide Sinnu Pandaram v. santhoji 
Row (lu). That has no application to 
the cases of suits for damages, J, thera- 
fore, agres with Sadasiva Aiyar, J., that 
there is no cause of action against the 
2nd defendant. This being my view, it is 
unnecessary to consider the question of limita- 
tion. : 

As I have held that thera is no oause of 
action against the 2ad defendant, I would 
reverse the dacreas of the Courts below, and 


dismiss the suit against -the 2nd defendant. 


- with costs throughout. 
М, C, P. 
: Appeal allowed, 
(10) 26 М. 428; 12 М, L, J. 398. 





PUNJAB CHIEF COURT. 
Seoonn Civiu APrE«nL, No. 3629 
ов 19:8, 

February 24, 1919. 
Present: — Mr. Justice Martineau. 
MAKHAN SINGH - Puatatirs— 
APPELLANT 
versus 


BAISAKHI RAM SHAH-—D&FENDANT— 


RESPONDENT, 

Evidence Act (I of 1872), з. 116— Estoppel—Land- 
lord and tenant - Tenant in possession, whether can deny 
landlord's title—Lenant not let in possession by lessor, 
whether estopped—Ignorance of defect in landlord's tile 
— Coercion — Representation — Tenant, whether can prove 
that lessor was benamidar, 

A teuant in possession cannot, even after tho 
expiration of his tenanoy, deny his landlord’s titlo 
without actually aud openly surrendering possession 
to him [p. 892, col 2.) 

Bhaiganti Bewa v Himmat Bidyakar, 35 Ind. Cas, 
7; 24 C, L. J. i0 20 0. W. N. 1885, Ganpat Rai v. 
Multan, 88 Ind vas 97: 88 A. 226; i@ A. L. J. 263, 
Musammat Bilas Kunwar у. Desraj Ranjit Singh, 80 
Ind. Oas. 2:39; 87 A. 697; L9 0. W. N. .20., 29 à GL 
J, 845; 2 L. W. 810; 48 Mou, Т. 248; :8 A. 1. Ј. 99.5 
17 Bom L. B. 1006; 22 U. L.J. 2:6; 421. A. 202; 
(19456, М W. N. 737 (Р. О >, followed. 


‚А. tenant who has execaced а lease but has not . 


been let in possession by the lessor, is estopped from 


. rent which were endorsed on 
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denying his lossor's title in the absence of proof 
that he executed the lease in ignorance of the 
defeot in hia lessor's title or that his execution 
of the lease was procured by fraud, misrepresenta- 
tion or coercion [р 592, col àj 

Ketu Das v. Surendra Nath ofnha, 7 C. W, N. 596, 
followed. 

Plaintiff sued for  ejectmentof defendant from 
a shop and for recovery of rent on the basis of a 
lease executed by defendant in favour of plaintiff 
on 30th July 916. It appeared that the defendant 
had executed leases in respect of the same shop 
in favour of the plaintiff's fathor D, one on 
‘8th February 19:4 and one on 7th July 96. 
The defendant pleaded that D. was tho real Owner 
of the shop and that he had been induced by fraud 
to execute the deed in favour of the plaintiff: ; 

Held, ‹1) that the defendant not having surrendered 


' possession of the shop was estoppod from denying 


the plaintiff's title. (p 598,001 ..] 
„+2 that he was not entitled to show that the 


plaintiff was abenamidar acting as an agent of D [р. 
598, col. 1.] 

‘Second appeal from the degree of the- 
District Judge, Sialkot, dated the 26th 
August 191s, affirming that of the Munsif, lst 
Class, Sialkot, dated the 11th February 191%, 
dismissing the suit. 

Bakhski Tek Ohand and Sardar Charat 
Singh, for the Appellant. | 


“Mr. D. б. Hall, for the Respondent, 


JUDGMENT.—The present suit waa 
brought by Makhan Singh for the ejeot- 
ment of the defendant Buisakhi Shah from a 
shop and for Rs. 93.5 0, arrears of rent, on 
the basis of а lease exeonted by the defend. 
ant in favour of the plaintiff on the 30th 
July 1915. The lease recited that the shop 
belonged to the plaimtiff. It was for a 
period of one year commencing from the 
15th September 1915, and the rent payable 
was Rs. 11 à month, 


The defendant made some payments of 
the lease. 
Then the plaintiff sued him- for rent, and 
got a decree for Rs, 15-15-3 on the 23rd 
May 19:6. He agein sued and got a decree 
for Hs. 22.14 9 on the ih July 1916. 
Finally he brougnt the present suit on the 
42th March 1917, з 
Besides the lease of the 30th July 1915 
in favour of the plaintiff two leases were 
executed by the defendant, in respect of 
the same shop, in favcur of the plaintiff's 
father Dial Singh, one on the  i&th 
Foorgary 19.4 and one on the 7th Jaly 
1916, 
- The defendant pleaded that Dial, Singh 
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was the owner of the shop, and that he 
had been induced by fraud to execute 
the deed ‘in favour of the plaintiff, 

Dial Singh was added by the Munsif 
as а defendant, and the Munsif found that 


the plaintiff had no title to the shop and- 


no right to the rent, and dismissed the 
suit. 

On appeal the District Judge (Mr. 
Barker) held that Dial Singh had been 
wrongly impleaded, with the result that 
the suit had degenerated into a contest as 
to title between the plaintiff and his 
father; and that the true issue had thus 
been obsoured, He remanded the case 
for a fresh decision, directing that the 
name of the plaintiff’s father should be struck 
off the record. 

The Munsif again dismissed the suit, 
holding that seotion 116 of the Evidence 
Act did not preslude the defendant from 
denying the plaintiff’s title after the ex- 
piry of the lease, that the plaintiff bad 
not shown that the shop had -been re-let 
to ‘the defendant after the expiry of the 
year, and that the partition, in which the 
plaintiff alleged that the shop had fallen 
to his share, had not been proved. 

The District Judge (Rai Sahib Lala 
Diwan Ohand) has dismissed the plaintiff's 
appeal. He holds that a tenant can deny 
the title of a landlord who has not put 
him into possession of the property, and 
referring to the leases executed in favour 
of the plaintiff and Dial Singh he says: 
"the leases were recorded without determin- 
ation of either of the tenancies, and in such 
a oase it will still have to be determined 
as to who was the real landlord." He 
then goes into the question of title, and 
finds that no partition took place between 
the plaintiff and Dial Singh, and that the 
former merely acted as an agent of his 
father, who was the real proprietor of the 
shop. 

The plaintiff bas appealed to this Oourt, 
contending that the defendant is estopped 
from denying his title. 

Jt is argued for the defendant that it 
is only during the continuance of the ten. 
ancy that a tenant is estopped under section 
116 of the Evidence Act from denying 
his landlord's title, .and that as the lease 
in suit expired on the 15th September 1916 
the defendant can be permitted to deny 
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the plaintiff's title after that date. Refer- 
ence has been made to Kantheppa Raddi 
v. Sheshappa (1), Ohandri v. Daji Bhau (2), 
Vadapalli Narasimham v. Dronamraju Seetha- 
ramamurthy (8) and Ram Chandra Singh 
v. Bhikhambar Singh (4) and to section 
111 (a) of the Transfer of Property Act.. 
These are &uthorities for holding that on 
the expiry of the term of the lease 
the tenancy ceases and the tenant’s pos- 
session becomes wrongful, and the rulings 
cited are not inapplicable merely because 
the point arose in them only in connection 
with the question of limitation. 


But the cessation of the tenanoy is not 
sufficient to put an end to the estoppel. It 
is stated on page 800 of Woodroffe and 
Ameer Ali’s Evidence Act, 6th Mdition, that 
it is well settled that a tenant in posses- 
sion cannot even after the expiration of 
his lease deny his landlord’s title without 
actually and openly surrendering possession 
to him, and this is the view taken by 
the Caleutta High Court in Bhaiganti Bewa 
v. Himmat Bidyakar (5), in which it was 
held that sections 115, 116 and 117 ofthe 
Evidence Act are not exhaustive, and that 
& person who has been let into possession 
as tenant is estopped from denying his 
lessor’s title even after the expiration of 
the tenancy without first surrendering 
possession. Similarly in Ganpat Rat v. 
Multan (6) i& was held that the disability 
is not removed by the cessation of the 
tenancy, and the matter is concluded by 
the judgment of the Privy Council reported 
as Musommat Bilas Kunwar v. Desraj Ran- 
jit Singh (7). In the latter case, although 
the lease was not for a fixed term, it had 
determined under section 111 (b) of the 
Transfer of Property Ast by the tenant 
having received a notice to quit, but it 
was held nevertheless that the tenant 
eould not deny his landlord’s title without 


(1) 22 В. 898; 11 Ind. Dec. (x. s.) 1178. 
(2) 24 В. 505 2 Bom. L. Е. 491; 12 Ind. Deo. (x. в.) 


867 

(3) 81 М, 163; 18 M. L. J. 26;3 M. L. Т, 250, 

(4) 6 Ind. Cas. 839; 37 C, 674. - 

(Б) 35 Ind. Cas, 7; 24 О. L.J.108; 20 0. W. N. 
1885, 

.(6) 33 Ind. Cas. 97; 88 А. 726: 14 A. L. Т. 263. 

.(1) 30--Ind. Cas. 299; 37 A. 557; 19 О. №, №. `1207;: 
29 M. L. J. 335; 21. W. 880;18 M, L. Т. 248; 18 A. - 
L. J. 991; 17 Bom. L. В. 1006; .22 C. L.J; 516; 
(1915) М. W. N. 757; 42 I. A. 202 (р; ©): 
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having opeuly surrendered possession to the 
landlord, 

The next question is whether the lower 
Appellate Court is right in holding that 
as the defendant was not put into posses- 
sion of the shop by the plaintiff, but was 
already in possession under the lease exesut- 
ed in favour of Dial Singh, tbe rule of 
estoppel does not apply. A contrary view 
has been taken by a Full Bench of the 
Madras High Court in Venkata Ohetty v. 
Aiyanna Gounden (8), in which it bas been 
held, following Ketu Das v. Surendra Nath 
Sinha (9), that a tenant who has executed 
a lease, but has not been let into posses- 
sion by the lessor, is estopped from deny- 
iog his lessor’s title, in the absence of 
proof that he executed the lease in ignor- 
ance of the defectin his lessor's title, or 
that his execution of the lease was procured 
by fraud, misrepresentation or coercion. І 
see no reason for поё following that autho- 
rity. There is no proof that the defendant 
was unaware of the defest in the plaintiff's 
title when he executed the lease in suit. 
On the contrary, the fast of his having 
previously executed a lease in favour of 
Dial Singh would show that he was not 
iu any ignorance in regard to the title to 
the property. There is also no proof of any 
fraud, misrepresentation or ooeroion. 


Lastly it is contended for the defendaut 
that he is entitled to show that the plaint- 
iff, in whose favour he executed the lease 
in suit, was a benamedar acting as an 
agent of Dial Singh. There is, however, 
а ruling of this Court, Bogar v. Karam 
Singh (10), against that contention. 


I hold, therefore, that although the term 
of the lease has expired, the defendant, 
not having surrendered possession of the 
shop to the plaintiff, is estopped from 
denying the latter’s title The defendant 
does not allege that he has paid to the 
plaintiff any portion of the rent claimed. 
The plaintiff is consequently entitled to the 
deoree asked for. 


I accept the appeal and give the plaint- 


(8) 36 Ind. Cas. 817; 40 M. 561; 81 M. L. J. 712; 20 
M. L. T. 457; (1917) M. W. N. 55; 6 L. W. 304. 

(9) 7 C. W. N. 596. 

(10) 141 P. R.1906; 96 P. L. R. 1927, 13 P. W. R. 
1907. 
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iff a desraa against the ‘defendant for 
Вз. 93-8-0 оп aasaant of rent, and for 
the ejectment of th» defendant from the 
shop in dispate, with costs throughout. 
Appeal accepted. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 84 оғ 1918. 
September 20, 1918. 

Present: —Justice Sir William Ayling, Kt., 
and Mr. Justice Krishnan. 

Tae SECRETARY or STATE 
ror INDIA REPRESENTED BY THE 
COLLEOTOR or CUDDAPAH— 
CRE2ITOR—PETITIONER— Á PPELLANT 


versus 
DADI REDDI МАСТАН ano ANOTHER— 


RESPONDENTS. 

Provincial Insolvency Act (III of 1907), s. 4 (b)— 
‘Makes a transfer’, meaning of—Nominal or sham deed, 
execution of, to defeat creditors, whether act of bank- 
ruptcy. 

A nominal or benami deed of sale executed by 
a person with intent to defeat or delay creditors 
is an act of bankruptcy and is within the mis- 
chief of section 4 (0) of the Provincial Insolvency 
Act. It effects a transfer of property in the same 
way as а deed for consideration does. [p. 595, cols. 
1&2] 

A deed of transfer, however, which evidences a 
sham transaction which the parties have no inten- 
tion whatever to give effect to and which does 
not affect the property or any interest in it, isa 
mere nullity and does not constitute an act of 
insolvency within the meaning of the section. [р, 594, 
col. 2.] 


Appeal against the order of the Distriat 
Court, Cuddapah, dated the 28th January 
1918, in Insolvency Petition No. 22 of 1917. 


FACTS appear from the judgment. 


Mr. V. Ramesam, (Government Pleader), 
for the Appellant.—The District Judge 
erred in his interpretation of the 


nature of the deed. A nominal transaction 
is not a sham transaction. A sham trans- 
action is а mere nullity but a nominal or 
benumi transaction is not a nullity. It 
effects a transfer of the property, only the 
transferee holds it for some one else. 
The 1st respondent admitted that hig 
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object in executing the deed was to defeat 
his oreditors. Such a transaction comes 
within section 4 (b) of the Provincial 
Insolvensy Ast. 

The District Judge is wrong in holding 
that for an act of insolvency to be com- 
mitted some obstacle must be placed in 
the way of creditors for their being defeat- 
ed or delayed. The execution of a nominal 
deed is itself a great obstacle, which the 
creditors have to controvert. 

Messrs. A. Koti Reddi and P. Narayana- 
murtht, for the Respondents, were not called 
upon. j | : 

| JUDGMENT, 

KarsBNAN, J.— This appeal arises from 
an application made by the present appel. 
lant to the District Judge under section 
5 of the Provincial Insolvency Act to 
have the 16% respondent · adjudged an 
insolvent, on the ground that he som- 
mitted an act of insolvency by executing 
and giving to the 2nd respondent a deed 
of sale of some of his properties 
within three months previously, with the 
intent of defeating the appellant’s debt, 
In this petition the deed was stated to 
be a ‘nominal’ deed. -The lst respondent 
admitted that as he was greatly indebted, 
and feared that his oreditors might take 
away all his properties,-he executed the 
sale deed in question nominally and for 
no consideration out of confidence in the 
2nd respondent who was a close relation 
of his. The 2nd respondent, who had been 
made a party to the proceedings, pleaded 
on the other hand that the sale was a 
valid one made bona fide and for proper 
consideration. : 

The’ learned District’ Judge dismissed the 
appellant’s. petition without taking any 
evidence, holding that it did not disclose 
any act of  insolveney. He treated the 
allegation in the petition that the sale- 
deed was & nominal one as meaning that 
the transaction was a sham transaction and 
as he considered that such a transection was 
& pure nullity and did not effect a trans- 
fer of the property within the meaning 
of section 4, clause (b), of the Provincial 
Insolvency Act and as it could not possibly 
defeat or delay creditors, he held that 
no act of bankruptoy had been committed 
by the Ist respondent by executing the 
sale-deed, 
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If we аге to understand -by a “sham” 
transaction a transaction which the parties 
have no intention whatever to give any 
effect to and which does not in any way 
affect the property or any interest in it 
and in which the document executed is a 
mere nullity, a piece of paper of no value 
or effect regarding the property, it may 
be that such a transaction, not effecting 
any transfer of property by its very nature, 
is insufficient to constitute an act of insol- 
venoy, as section 4, clause (5), requires 
a transfer to be made. In Istit v. Beeston (1). 
18 was laid down that an actual transfer ' 
of property or of some interest in goods was 
necessary fo constitute anact.of bankruptoy, 
The same principle will no doubt’ apply 
to immoveables also.. The; language, of 
clause (b) is also clear, | SS eee 

But I am of opinion that: .-the District 
Judge was in error in thinking that the 
allegation in the present case was * ofthe 
nature described in the above paragraph, 
What the appellant stated was, that; the 
deed was a nominal one, and not, that it 
was a sham one. I understand: by the. ex- 
pression “nominal” that the deed was execut- 
ed to the 2nd respondent and in his name 
really -for the benefit of the Ist respondent 
himself, The idea is to formally ' vest the 
title in one’s nominee so that he may 
hold the property openly for himself but 
secretly for one's own benefit, using the 
document ав а cloak to save it for one's 
Self from his creditors, In such a case, 
far from there being no intention to give 


‘apy effect to the deed, the parties. have 


the serious intention of defeating creditors 
-by it, For that purpose it is necessary to 
legally vest the title to the property in the 
transferee and the deed is executed with that 
very object. Tn such aoase it ‘seems to me 
clear that there is a transfer of property 
effected by the deed if the formalities re. 
quired by law for a proper’ document have 
been complied with, as they have been in 
this case. > 

It is not the ease of the petitioner that 
the document was got up with no inten. 
tion to give any effect to it, as the Dis. 
triot Judge supposes, for he says expressly 
that it was intended to defeat bim, In 


(1) (869) 4 Ex. 159; 88 L. J. Bx, 


89; 20 L. T. 371; 
17 W. R. 620, 
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fact it was explained to us by the Govern- 
ment Pleader for the appellant that 
the word “nominal” was inadvertently used 
in the petition and as it was quite un- 
necessary to make ар &verment that the 
. deed was а nominal one, we have allowed 
him to amend his petition by omitting 
that word, On the petition as it now 
stands, there is no foundation at all for 
thinking that the deed of sale was alleged 
to be a "sham" one, But even on the 
petition as it stood before, I consider that 
the view taken by the District Judge of 
the allegation in it is not well-founded. It ів 
not the case of the insolvent either that 
the deed was a mere sham, for he also 
asserts that though it was for no considera- 
tion it was executed to defeat creditors. 
On the other hand, the transferee contends 
that it was taken by him bona fide for 
full and proper oonsideration. The in- 
tention to transfer is thus clear according 
to all parties; the questions whether con- 
sideration was paid and whether the trans- 
feree was to hold the property for the 
transferor’s benefit are immaterial in this 
connection, and as a formal deed of sale 
was executed and registered in the 2nd 
respondent’s name, I must hold that a 
transfer of the legal title. to the property 
was effected by it and if that transfer is 
shown to be made with the intent to defeat 
creditors, it is an act of insolvency, 

The District Judge has also observed in 
his judgment that there must be a real 
obstacle created in the way of oreditors 
for them to be defeated or delayed, for an 
act of insolvency to be committed. There 
ean. be no doubt that a benamt deed exe- 
cuted by a debtor as a cloak to save his 
properties from his oreditors is а very 
serious obstacle in their way and if they 
fail to prove its real nature, they will not 
only be delayed but defeated altogether. 
In fact so far as the creditor is concerned, 
the mischief is greater in such a case for 
he is unable to have reoourse to the 
sonsideration money which would presum- 
ably be available for him when the 
transfer deed is for consideration. There 
is, therefore, all the more reason for hold- 
ing that a nominal deed executed for defeat- 
ing ereditors is an act of bankruptey. 
No authority has been cited to show that 
а deed of transfer can be treated as not 
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amounting to an act of bankruptey merely 
because it is а “nominal” deed. I think 
such a deed is as much within the meaning 
of clause (b) as any deed for considera- 
tion is. 

I am, therefore, unable to support the 
District Judge’s view in this oase. But 
before the Ist respondent is adjudged an 
insolvent, it must be established that his 
inteut in executing the deed of sale was 
to defeat or delay oreditors. It is true 
that he has admitted this intention ; but 
as the transferee has been made. a party 
to these proceedings as 2nd respondent 
and as he has pleaded that the transfer 
is a bona fide one made in good faith and 
for valuable consideration and as the sale- 
deed to him is the very document relied 
on as giving rise to theact of insolveney, 
I thiok it is proper that the question 
whether it does amount to such an act 
should be tried before the Ist respondent 
is adjudicated. The matter, I think, should 
not be left to be disposed of hereafter on an 
application under section 36.or 37 of the Aot, 
inthe circumstances of this case, 

I would, therefore, reverse the order of 
the District Judge and remand the appli- 
cation to him for fresh disposal. Costa 
here to be costs in the cause. 

AYLING, J.—As at present advised, Т 
sonour in the view taken by my learned 
brother of the meaning of the words 
“makes a transfer" in section 4 (b) of the 
Provincial Insolvency Act. I speak thus 
cautiously, because we have not had the benefit 
of any argument conira and the words are 
open to the construction placed upon them 
by the learned District Judge. The broader 
view is, however, not only, as it seems to 
me, the more reasonable one, but certainly 
the one most in accord with the publie 
interests. 

1 agree in the order proposed. 

М. С. Р, 

Appeal allowed; 
Oase remanded, 
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JOTE COOMAR MUEERJEE V, MONOHARÍMUKERJER. 


CALCUTTA HIGH COURT. 
Отт, Rute No. 509 or 1918. 
January 24, 1919, 

— Justice Sir Ernest Fletcher, KT., 
and Mr. Justice Walmsley. 
Raja JOTE COOMAR MUKERJE£— 

DECREE-HOLDER— PETITIONER 

versus . 

MONOHAR MUKERJEE AND otpers— 


JUDGMENT-DEBTORS-—— OPPOSITE- PARTY, 

Bengal Tenancy Act (VIII В. C. of 1885), s. 171— 
Occupancy holding, non-transferable—Unrecognised 
ir ansferee, right оў, to make deposit of amount of rent- 
decree, 

The unrecognished transferee of а non-trans- 
ferable occupancy holding is entitled to make a 
deposit of the amount of a decree for rent ob- 
tained by the landlord against the rayat in order 
to prevent the sale of the holding i in execution.  [p. 


596, col, 2.] 
Rule aghinst the order of the Munsif, 
Serampur,in Rént Execution Case No. 274 


of 1918. 


FACTS appear from the judgment. 

Babu Harakumar Mitter (withhim Babu 
Rupendra Kumar Mitter), for the Petitioner.— 
The opposite party are the transferees of 
“a non-transferable occupancy holding. The 
landlord had obtained a rent.deoree 
against the tenant. The learned Judge 
permitted the transferees to deposit the 
decretal amount under section 171 of the 
Bengal Tenancy Act. The proposition 
which has been advanced by me and on 
whioh I obtained the Rule is that the 
opposite party have no interest in the hold- 
ing voidable on sale in exesution. On the 
authority of Nalini Behari v. Fulmani 
Dasi (1), a transferee of an occupancy 
holding not transferable by custom has 
no interest in the holding and is not 
entitled to make a deposit to avoid asale 
of the holding in execution of the landlord’s 
decree for rent. To permit sush a trans- 
feree to make the deposit and thus prevent 
execution is an irregular exercise of juris- 
diction open to revision by the High 
Court. I am supported by Srimati 
Nissa Bibi v. Radha Kishore Manikya (2) 
and Prosunno Kumar Middar v. Вата 
Churn Mondal (8) also. 

Babu Sarat Chandra Roy Chowdhury (with 


Fresent: 


* him Babus Hiralal Ohukrabuty and Taradas 


в!) 18 Ind. Сав, 487; 16 C. W. N.421; 16 C. L. J 


е (5) 11 C. W. N. 312 
(8) 8 Ind. Cus. 461; '18 С. W. N. 652, 
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Ohatterjee), for the Opposite Party.—My 
learned friend for the petitioner forgets 
that there is a olear ruling of the 
Hon'ble High Court on a similar point 
which is reported as Tarak Das Pal vw. 
Harish Ohandra Banerjee (4). A purchaser 
of в holding, though not recognised as в 
tenant by the landlord, has ап interest 
in the holding which is voidable on a sale 
held in execution of а decree for 
rent against the registered tenant, 
Chatterjee and Walmsley, JJ , held the same 
opinion in the case of Ahmadullah Ohowdhurg 
y. Harkaru Saha (5). 
Babu Hara Kumar Mitter briefly replied. 


JUDGMENT.—This Rule must be dis- 
charged. The present petitioner, the deoree- 
holder, obtained the Rule calling upon 
the opposite party who were the transferees or 
partial transferees of a non-transferable ocou- 
pancy holding. The landlord had obtained 
arent decree against the tenant. The un- 
recognised transferees of this non-transferable 
ocoupanoy holding have been permitted by 
the learned Judge to make a deposit of 
the decretal amount under the provisions 
of section 171, Bengal Tenancy Aot. Tbe 
petitioner obtained this Rule on the ground 
that the opposite party have no interest in 
the holding voidable on the proposed 
sale in execution. This matter has formed 
the subject of judicial decision in earlier 
cases. There are two decisions that are 
clearly in favour of the opposite party 
to the Rule. These decisions are, first, the 
ease of Tarak Das Pal v. Harish Chandra 
Banerjee (4). It isa decision of Mookerjee 
and Beachoroft, JJ., and, ір my opinion, it 
decides the point in question. The other 
decision which is on all fours is the 
ease of Ahmadullah Ohowdhury v. Harkaru 
Saha (5). This also adopts the same view. 
Only one decision bas been cited on the 
other side and that is the decision in the 
case of Nalini Behari v. Fulmani Dasi 
(1). No doubt that took the opposite view, 
but there cannot be any doubt having 
regard to the decisions that I have cited 
that that case stands alone and is opposed 
to the cursus curiz of the Court on this 
matter. There seems to be not only the 


(4) 16 Ind, Cas. 977; 17 О, W. N. 168; 16 0. L. J. 
548. 
‚ (5) 27 Ind, Cus, 176; 200, W., N. 89; 22 C. І. J, 106, 
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two decisions that have been cited but 
these two cases have been followed and 
adhered toon an application for review 
where the Court has refused to set aside 
the previous order on the grounds mentioned 
in the decisions of Mookerjee and 
Beashoroft, JJ., and Chatterjee and 
Walmsley, JJ. Inthat view the present Rule 
must stand discharged with cosis one 
gold mohur. 
WALMSLEY, J.—I agree. 
Rule discharged. 





MADRAS HIGH COURT. 

Seconp Отт, Appear No, 2284 or 1917. > 
November 5, 1918. 
Present:—Mr. Justice Sesbagiri. Aiyar 
and Mr. Justice Phillips. 
BAGIRATHI AMMAL-—PrAINTIFF— 
APPELLANT] 
versus 
BAGIRATHI AMMAL, DECEASED, 

AND OTBERS— DEFENDANTS— 
RESPONDENTS, 

Hindu Law—Joint family—Gift to co-parcener for 
performance of sradh to sonless member, validity of. 

The members of a joint Hindu family can 
make a gift of family property to а co-parcener 
in consideration of his performing the sradh 
ceremonies of 2 deceasedsonless member, Such an 
arrangement is valid under the Hindu Law as well 
as on general principles of jurisprudence, besides 
being supported by consideration. [р. 597, col. 2; 
`р. 598, col. 1.] y 

Second appeal against the decree of the 
Distrist Court, Tanjore, in Appeal Suit 
No. 809 of 1916, preferred against the decree 
of the Court of the District Munsif, 
Tiruvalur, in Original Suit No, 243 of 1915. 

FACTS appear from the judgment. 

Mr. S. Venzatachartar, for the Appellant. 
—The performance of sradh ceremonies 
to & sonless Hindu is an obligation imposed 
by Hindu Law. It is open to the mem- 
bers of & joint Bindu family to nominate 
one among themselves for the purpose. See 
Kameswara Sastri v. Veeracharlu (1). The 
donee has to inour expenses in performance 
of the ceremonies and it is 


(1) 8 Ind. Cas. 195; 34 M. 422; 20 M, L. J. 855; 9 
M. 1. T. 26; (1910) M. W. N. 649, 
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that there "must be a fund on whioh he 
eould draw. There is &lso consideration for 
the transaction. see Natesa Atyar v. Rathoi 
Ammal (2). 

Mr. T. В. Venkatrama Sastri, for the 
Respondents,— The performance of sradh ia 
no doubt incumbent on the members ofa 
family, but it is &  meritorious aot and, 
under Hindu Law, the person doing it 
should not expect remuneration. The 
family members cannot give away family 
properties for the purpose. 

JUDGMENT.—The dispute relates to a 
gift of a small portion of the family pro- 
perty to oneof the members at the partition. 
The family originally consisted of a father, 
three sons and the children of two of the sons, 
One of the sons died issueless. His funeral 


. ceremonials were performed by the husband 


of the plaintiff, who was a son of one of the 
sons, Ramakrishna Aiyar. The deed pro. 
vided that a portion of the family property 
should bs given to this boy, as he per. 
formed the funeral ceremonies of his de- 
ceased uncle and as he was requested to 
perform the annual  sradhs. Very soon 
after, the donee died and the suit is by 
the widow to recover the property given 
to her husband. The defence is that it 
is not competent to members of a joint 
Hindu family to give away family proper- 
ties for such a purpose. The Distriot 
Munsif: upheld the gift. Тһе learned Dis- 
trict Judge has reversed that judgment. 


[n our opinion he is wrong. The texts 
of Mitakshara quoted in Kameswara Sastri 
v. Veeracharlu (1), to which our attention 
was drawn by Mr. S. Venkatachariar, show 
that in a joint Hindu family gifts of pro- 
perty car be made for purposes of а similar 
nature. Mr. Venkatrama Sastri admitted 
that the performance of the sradk by 
some one or other of the members of the 
family was incumbent on them, and that 
failure to do it would have brought about 
social ostracism. In this state of affairs, 
the members desided that one of them 
should be selected to perform this duty 
and that he should be reimbursed the өх. 
penses by the allotment of certain landa. 
We see no reason for holding that such 
an arrangement is not binding on the 


(2) 4Ind. Cas. 1104; 19 M. 1.7. 62;6 M. L.T, 
140. 
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joint family. There was ample considera- 
tion, even if the transaction be looked at 


from a purely business point of view. See . 


Natesa Atyar v. Rathai Ammal (9), The 
learned Vakil for. the respondents oon- 
tended that under Hindu Law, no member 
of а family performing a sradh oan ex- 
pect any remuneration for doing it. But 
that is not the point. It is nota quid pro 
quo for performing the sradh that the gift 
was made, but to enable the recipient to 
defray the expenses of the recurring month- 
ly and annual ceremonies. We think 
such an arrangement is valid under the 
Hindu Law as well as on general princi- 
ples of jurisprudence. We must, therefore, 
reverse the decreas of the District Judge 
and restore that of the District Munsif 
with costs here and below, 


Appeal allowed. 
М, С,Р, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No. 629 
or 1917, 

| January 15, 1919. 

Present :—Justice Sir Ernest Fletcher, Kr., 
and Mr, Justisa Walmsley, 
SONAULLAH SARKAR--DEFENDANT 
+ — APPELLANT 
versus 


DURGA KANTA MOZUMDAR— 


PrAINTIFF— RESPONDENT. 

Civil Procedwre Code (Act V of 1908), s. 11— 
Res judicata—Rent suit —Title, question of, incidentally 
decided, whether res judicata in subsequent suit. 

- A decision ina rent suit may operate as res judicata 
аз to matters actually decided therein. [р. 599, col. 
1.] 

In a suit for rent the defendant set up a title 
to the land in himself and denied the relationship 
of landlord and tenant. Upon the evidence produced 
and in the circumstances of the case the Uourt 
dismissed the suit, holding that the plaintiff had 
feiled to establish that the defendant was his tenant, 
The plaintiff then brought a title suit against 
the defendant: 

Held, that an adjudication on the question of title 
was not necessary forthe decision of the previous rent 
suit, and that if the question was incidentally consi. 
dered in that suit it could not operate as res judicata 
in’ the subsequent suit, Гр, 599, col. 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, Rajsbahye, dated the 23rd 
January 1917, confirming that of the Munsif, 
Boalia, dated the 29th April 1916. 


FACTS appear from the judgment, 

Babu Nitish Chandra Lahiri, fov the Appel- 
lant.—The suit out of which this appeal 
arises was brought by the plaintiff against 
the defendant for declaration of his title 
to and recovery of possession of a piece 
of land, which he alleged to be his Jote 
land held under him by the defendant as 
his bhag tenant. The cause of action arose 
out of the denial of the plaintiff's title by 
the defendant in a previous rent suit which 
had been dismissed. The defence of the 
defendant is that by virtue of the judg- 
ment in the previous suit for rent between 
the parties in which the question of title 
was decided in his favour, this suit is 
barred by the principle of res judicata, 
The suit has been decreed in favour of 
the plaintiff by both the Courts below. 


The principle of res judicata applicable 
to rent suits is, that where in a suit for 
rent the defendant denies the relationship 
of landlord and: tenant and sets np the 
title of & third person to the land, tbe 
only material issue to be decided is whether 
the relationship of landlord and tenant 
exists between the parties, and the issue 
as to title, if any is raised, is merely in- 
eidental. But where in a rent suit the 
alleged tenant denies the plaintiff’s title to 
the land and sets up his own title to the 
land, the issue as to the title to land be- 
comes а substantial issue in ‘the suit and 
the decision of title becomes res judicata 
їп a subsequent suit between the same 
parties for establishment of title to the 
land. See Sahadeb Dhali у. Ram Rudra 
Haldar (1). In this case the defendant 
set up his own title to the land in the 
previous suit avd in the judgment of the 
previous rent suit the question of title was 
decided in favour of the defendant. In 
fact, the plaintiff had, in support cf his 
right to claim rent, only produced evidence 
of title. The learned Judge in the previous 
rent suit said: “In the cireumstances of 
the case noted above, I hold tbat the 
plaintiff bas failed to establish that the 


(1) 10 C. W. N,-820.. 
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defendant holds the land in bhag tenancy.” 
The circumstances referred to above were 
two:—(1) The question of title; (2) the 
existence of enmity between the parties. 
. The question of title was material and 
essential in that case, because without 16 
the whole judgment would fall Therefore, 
it must be regarded as necessary. This 
suit is, therefore, barred by res judicata. 
, Babu Krishna Kamal Mostra, for the Re- 
spondents, was not called upon. 
JUDGMENT.—This appeal is preferred 
by the defendant against a decision of the 
Subordinate Judge of Rajshahye, dated the 
28га January 1917, confirming a decision 
of the Munsif at Boalia. The suit was 
brought for ejectment and the circumstances 
giving rise to the suit are these. The 
plaintiff brought a former suit against the 
defendant claiming rent from him on the 
footing that the defendant was a bhag 
tenant. That suit failed. The plaintiff, 
therefore, has brough$* this suit to eject the 
defendant. 1% is urged that the present 
suit cannot be brought having regard to 
the fact that the decision in the rent suit 
was res judicata, Of course a decision in a 
rent suit may be res judicata as to matters 
actually decided therein. The question, 
therefore, is as to what was desided in the 
rent suit. The learned Judge in the Court 
below has found that the matter is not 
res judicata, Therefore, the first thing to 
be seen is what was the issue and what 
was the decision in the rent suit. We 
have got the judgment of the lower Appel- 
late Court which is the final Court in the 
rent suit, and the Judge states in the course 
of his judgment that only one question 
arose for decision by him in that appeal 
and that was this, namely, did the de- 
fendant hold the land in question in bhag 
tenancy under the plaintiff, and the learned 
Judge answered that question in this way: 
“{ hold upon the evidence produced and 
in the circumstances of the вазе noted above 
that the plaintiff had failed to establish 
that the defendant holds the land in ques- 
tion in bhag tenancy under him,” That 
is what was raised and what was decided. 
The present defendant contends, however, 
that the matter which was incidentally gone 
into and desided in his favour was the 
essential portion of the decision and that, 
therefore, the plaintiff is precluded from 
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getting up his title in the present case. 
That, I think, is not right.- This question 
of title was not necessary to be gone into 
in the former case and it was only in- 
sidentally considered by the learned Judge. 
The learned Judge’s remark that in the 
circumstances noted above and the finding 
of fact corresponds to the terms of the 
question which the Jearned Judge proposed 
to answer, namely, whether the . relation- 
ship of landlord and tenant subsists be- 
tween the plaintiff and the defendant? I 
am of opinion that the learned Judge in 
the Court below came to a correct con- 
clusion, when he decided that this matter 
is not res judicata and that the presenti 
plaintiff is not estopped from setting up 
his title in the present suit, In this view 
the present appeal fails and must be dis- 
missed with costs. 
WaALMBLEY, J.—I agree. 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First Civi, APPEAL No. 17 B ок 1915, 
Ostober 16, 1916. 
Present:—Sir Henry Drake. Brocokman, KT. 
J. C., and Mr. Prideaux, А, J. C. 
SHANKAR KUNBI—PrAINTIFF— 
APPELLANT 
versus 
Musammat SAWITRI AND OoTRERS— 
DEFENDANTS — RESPONDENTS, 

Hindu Law —Adoption —Sudras—Religious ceremo- 
nies, whether necessary—Giving and taking, how to 
be effected — Authority to adopt, specifying particular 
child, whether can be exercised in favour of another 
—Authority to adopt given to widows—Senior widow 
refusing to adopt —Junior wilow, whether can adopt. 

No religious ceremonies of adoption are necessary 
in the case of Sudras. Even the dattahomom is a mere 
matter of unessential ceremonial. [p 605, col. : ] 

Thangathanni v. Ramu Vudali, 5 M. 358: 2 1nd Dec. 
(м s. 249 and Indromoni Chowdhrani v, Beharilal 
Mullick, 5 0.770 (P 0.5 6 С. І. R 185 7L A 24 4 
Sar. P C. J. 120; 3 Suth. Р O. Ј. 719; 4 Ind Jur. 
192; 3 Shome L. В. 180; 2 Ind Пес. (х. в.) 1098, 
followed 

Bub giving and taking accompanied by actual 
delivery of the child are absolutely necessary to 
transfar the boy from one family to another. Гр. 805, 
ool. 1.] 5 
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- The gift and acceptance iu adoption must be 
ETT by the corporeal delivery of the boy. [p. 605, 
col. 1. 

Except in a case governed by the Bombay School 
of Law, an authority to adopt a specified boy cannot 
be exercised with respect to any other boy. But 
the Maharashtra School, which permits an adoption 
without the express consent of the husband, holds 
that where a husband authorising an adoption 
specifies the child he wishes to be taken and the 
child dies or is refused by his parents, the 
authority given warrants the adoption of another 
child, the presumption being that the husband 
desired an adoption and by specifying the object 
merely indicated a preference. [p. 605, col. 2.] 

_Lakshmibai, v. Rajaji, 22 B. 996; 11 Ind. Dec. 
fx. s.) 1247, followed. 

When permissiou to adopt is given to widows 
severally, the elder widow and on her refusal the 
younger one can adopt, [p. 608, col. 1.) 

Ranjit Lal Karmakar v. Bejoy Krishna Karmakar, 14 
Ind. Cas. 17; 16 C.W.N. 440; 39 O. 582, and Mondakint 
Dasi v. Adinath Dey, 18 О. 69; 9 Ind. Deo. (x. 8.) 47, 
followed. 

Appeal against the decree of the Addi- 


tional ‘District Judge, Hast Berar, in Civil 


Suit No. 22 of 1913, decided on the 7th Feb- ` 


ruary 1915. . 
Messrs. Р. S. Kotwal, М. Bhawanishankar 
and G. N. Ahate, for the Appellant. 
Messrs, W. A. Forbes and S. К. Barlinge, 
for Respondent No. 1. 
. Rai Bahadur R. N. Mudholkar, for Respond- 
ents Nos, 2 and 3. 


.JUDGMENT.—One Shravanji, son of 
Ohandrabhanji of  Saoor in the Amraoti 
Talug, died about the 28th December 1912, 
leaving the large estate now in dispute. 
His widows Savitri Bai and Jana Bai are 
the first two ` defendants in the present 
case. The plaintiff Shankar sues contending 
that on tbe llth February 1918, Savitri 
Bai, the senior widow, who alone had the 
right to adopt a son to her husband, 


adopted him and that he is, therefore, entitled . 


to Shravanji’s estate.’ Jana Bai is stated 
to have adopted the 3rd defendant Shamrao 
onthe 9th February 1913 and the two widows 
are said to have partitioned between them- 
selves the whole of Shravanji’s property in 
the month of May 1913. 


The plaint asks that Shankar be declared 
the proper and legal adopted son of the 
deceased Shravanji and that it be held 
that the property described in the three 
achedules attached to tbe plaint belongs 
tn the plaintiff and that it be put into 
his possession. The further prayers in the 
plaint are that it be declared that Jana 
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Bai having no right to adopt, her adop- 
tion of Sbamrao be cancelled and that 
the partition effected between the two 
widows be held. not to bind the plaintiff, 
Mesne profits of the immoveable property 
in dispute and the appointment ofa Receiver 
pending the decision of the case were also 
asked for. 

Ganoba, the 4th defendant, was joined 
as the father of Shamrao and because 
he claimed as owner, three of the disputed 
fields. Defendants Nos, 5 and 6 were joined 
as persons who had been meddling with the 
estate, Ы 

The case proceeded ez parte against the 
senior widow. The other defendants denied 
that the plaintiff was adopted by Savitri 
Bai and contended that even if adopted, 
the adoption was invalid in law. The 
genuineness of Exhibit P-1, the deed of 
adoption, executed in favour of the plaintiff 
by Savitri Bai was not denied. The defence 
is that Shravanji shortly before his death 
adopted the 3rd defendant Shamrao and as 
owing to his weakness the necessary 
religious and social ceremonies воша not 
be performed, he directed his widows to 
perform them should he not live to do so. 
As the senior widow refused to observe 
her husband’s direstions, the junior widow 
Jana Bai did so. Shravanji is said to 
have stated in  distinot terms that he 
wanted the boy Shamrao and no other to 
be his adopted son, and defendants Nos. 2 and 
3 submit that even if it be assumed that 
what took place in the lifetime of 
Shravanji was not sufficient in law to 
constitute the boy Shamrao his adopted 
son and further even if there had been 
no directions by Shravanji, the rites and 
ceremonies performed by Jana Bai con- 
stituted Shamrao the validly adopted son of 
Shravan from the date of these ceremonies, 
The senior widow had thus no right to take 
the second boy iii adoption. 

It was further pleaded that the adoption 
of the plaintiff by defendant; No. 1 was 
invalid as it was made by the widow 
maliciously and capriciously and not in the 
bona fide performance of religious duty. 
In any case as 1% is clear from the docu- 
ments on which the plaintiff based his 
claim that his adoption was conditional and 
that defendants Nos. 1 and 2 were entitled to 
remain in. possession of the property ag 
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long as they were alive and to exercise 
over such property the rights of Hindu 
widows succeeding as heirs to their husband, 
the plaintiff had no present right to claim 
possession. 

These defendants also pleaded that the 
plaintiff having agreed to the partition of the 
estate between the two widows, hewas now 
estopped from questioning the same although 
Shamrao was in no way bound by that agree- 
ment. Jana Baiin a schedule attached to 
her written statement mentioned the proper- 
ty she was in possession of and contended 
that the ornaments mentioned therein were 
her stridhan and that the pots, pans and 
other moveable property were necessary for 
her personal use and maintenance. 

Ganoba supported the case of hisson and 
stated that Shravanji as a near relation 
gifted to him orally a quarter share in 
fields Survey Nos. 28, 29 and 30 of Mouza 
Kalamgavan before his death, since when 
he has been in possession of them as owner. 
He admitted that he raalised Rs. 500, which 
amount he made over to the 2nd defendant. 

The 5th defendant denied managing the 
estate or having any interest therein and the 
6th defendant admitted that he cultivated 
jointly with the deceased a 1/5th share 
of field Survey No. 10 of Rajegaon and that 
he was ready to make over, to whomsoever 
the Court ordered, the proportionate produce 
of this share if he was paid Rs. 75 as his 
cultivating expenses. Не denied that he had 
any interest in the rest of Shravanji’s pro- 
perty. j 

The plaintiff in his replies contended 
that he had been actually adopted by Savitri 
Bai, all necessary ceremonies being perform- 
ed. He denied any giving and taking of 
Shamrao by Shravanji and also the alleged 
directions said to have been given to the 
widows with regard to that boy. He also 
denied that Shravanji had expressed the 
wish that Shamrao and no other person 
should be adopted and contended that even 
if the adoption rites and ceremonies were 
performed by Jana Bai in connection with 
the adoption of the 3rd defendant, they were 
not performed before his own adoption and 
that Shamrao’s adoption, if any, is illegal. 
The plaintiff denied that his adoption was 
conditional and pleaded that the conditions 
in the adoption deed detrimental to his 
rights as an adopted son were invalid Jin 
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law. Не also denied being a party to the 
partition of the property between the widows 
and stated that he was entitled to possession 
of all the property he claimed, He also 
stated that defendants Nos. 4and 5 were in 
possession of the amounts shown in Schedule О 
attached to the plaint and that defendant 
No. 6 was in possession of Shravanji's share 
of field Survey No. 10 of Rajegaon and 
also the crops for 1913-14. He denied that 
Rs. 75 were due to this defendant on account 
of cultivating expenses. 

The Judge who decided the case did not 
take it over until it had been closed for 
argument. He finds it clearly proved that 
the plaintiff was adopted by Savitri Bai on 
the llth February 1913 and that in pursu- 
ance thereof she executed the deed of adop- 
tion Exhibit P-l. Dealing with the question 
of Shamrao's adoption the Judge finds that 
the evidence is conelusive and shows that 
on Thursday, the 26th December 1912, two 
days before his death, Shravanji sent for 
respectable residents of his own and neigh- 
bouring villages and in their presence ex- 
pressed в desire to adopt a son. Ganoba was 
asked if he would give Shamrao in adoption 
and on his agreeing, the boy was sent for and 
given to Shravanji. Though the boy sould 
not be actually placed on his new father’s 
lap owing to the latter's weakness, he was 
made to sit near Shravanji, who accepted 
him as his son and put kunku on the boy's 
forehead in token of his acceptance. Sweets 
and pan supari were then distributed and 
the two wives were directed to get the 
remaining religious and social ceremonies 
performed in the event of Shravanji not 
living to do these himself. He also directed 
that in the event of his senior wife refusing 
to perform these ceremonies, they should be 
undertaken by Jana Bai, 

The lower Oourt holds it satisfactorily 
proved that when Savitri refused to follow 
her deceased husband's directions with res- 
pect to Shamrao, Jana Bai did so оп the 9th 
February at Saoor inthe family house, the 
deed of adoption being exeouted the follow- 
ing day. He writes: "The adoption of Sham- 
rao having taken place in consonance with 
the direstion апа authority of Shravanji on 
the 9th February 1913, the subsequent adop- 
tion by defendant No. 1 indireot opposition 
to that authority was invalid and would not 
divest the estate invested in Shamrao,” Th 
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Judge also finds Savitri Bai’s adoption of the 
plaintiff malicious. 

It is unnecessary .for the purpose of this 
appeal to enter into other matters decided 
by the learned Additional District Judge. He 
dismissed the plaintiff's case on the ground 
that Shamrao having been validly adopted, 
the senior widow had not the power to adopt 
the plaintiff, Against that dismissal the 
present appeal has been filed. 

It was stated at the hearing in this 
Court that the plaintiff would be satisfied 
with a declaration that ho is the adopted 
son of the deceased Shravan and that defend- 
ant No. 3 is not. Possession is not here 
asked for and grounds Nos. 5 and 6 of the 
memorandum of appeal are not pressed. 

We agree with the learned Additional 
District Judge that there is ample evidence 
to establish that the plaintiff was adopted by 
Savitri Bai on the llth February 1913 at 
Amraoti. The evidence of Suvitri Sai and the 
plaintiff, corroborated as itis by the state- 
ments of P.Ws. Nos. 4, 5,6,7, 8,9 and 10, 
proves beyond doubt that this adoption took 
place and that the first defendant executed 
the adoption deed (Exhibit P-1) in the 
plaintiff's favour. Thereisa large amount 
of evidence to support the story of Jana Bai 
and Shamrao. 

Before entering upon the grounds upon 
which that evidence is attacked, we will brief- 
ly state what the evidence itself is. The first 
witness for the defendante, Motiram, gives a 
long and detailed account of what happened 
on Thursday the 22nd December 1912 at 
Shravanji’s house at Saoor. He states that 
many persons having been sent for, Shravanji 
told them that as he did not expect to 
survive, he intended to adopt a son and said 
that he wished to adopt Ganoba’s son Sham- 
rao, a boy 7 or 8 years of age. Ganoba, who 
was present, consented and went and fetched 
his son, who was made to sit near Sbrayanji. 
Shravanji then called for kanku and water 
and applied the red powder to the boy's 
forehead. He then had sugar and pan supari 
distributed and declared that he had 
adopted the boy. He was very ill at the 
time and his weakness prevented him from 
actually taking the boy on his lap. He 
then said that if he survived he wonld 
perform the adoption ceremony himself, 
but should he die, his elder wife Savitri 
Bai should do so. Should she not do во, 
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then Jana Bai was to get this ceremony 
performed, He stated that if the elder 
widow completed the adoption, then Jana 
Bai was entitled to reseive 12 tiphans 
of land; but if Jana Bai and not the 
elder widow did so, then Savitri Bai was 
to be given the same area of land. He 
is said to have further stated that as he 
was obliged to Ganoba, he gave him 13 
acres of land and also directed that a 
thousand rupees should be spent in a village 
feist and gave an acre of land at Rajegaon 
to the temple of Maroti, an acre at Saoor 
to the god Datta and one acre of the 
same village to the temple of Pandharinath, 
This witness states that after Shravan’s 
death the co-widows commenced to quarrel 
and that Jana Bai proposed to Savitri Bai 
that as directed by their husband, the 
necessary ceremonies should take place 
and was told in reply that there was no 
hurry about the matter,” Some time later 
Jana Bai sent for Balabhau Balaji who 
was asked to fix an auspioious day for the 
adoption ceremony. He did so. Others 
were sent for and Savitri Bai was asked ан 
regards the matter. She was unwilling, so 
Jana Bai adopted the boy on Sunday the 
95h February 1913. Balabhau Brahmin who 
officiated asked Ganoba to put the boy on 
Savitri’s lap. She, however, refused to 
take him and her oo-widow then did. 
He states that there was a talk about a 
Will, Shravanji having proposed it, but 
Savitri Bai told him that this was un- 
necessary as sha was willing to adopt as 
direated. | 

D. W. No, 2is an old Marwari aged 75 
years. He says that he and others were 
called to Shravan’s place, where Shravan 
told his wives that they should adopt 
Ganoba’s son. Sharavan was at the time lying 


on his cot and Shamrao was some six 
feet distant. He states that Shravan did 
not adopt the boy in his presence. На 


merely stated that ' he wanted to do so. 
This witness says that he was at the. 
place for only & quarter of an hour and 
that great confusion prevailed, Wit- 
nesses Nos. 6, 7 and 8 are three other 
Marwari residents of the same village. 
No. 8 Ramdhan stites that all the Marwaris 
went together about ons o’slook and stayed 
there for half an hour, returning home 
together. He says that plaintiff gave 3 
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acres of.land to three different gods, 18 


аогев fo Ganoba, Rs. 1,000 in charity and | 


told them that he adopted Ganoba Patel’s 
son Shamrao. The witness states that there 
was notalk of reducing this matter to writing 
and that he knew nothing of the actual adop- 
tion. 


Asaram D. W. No. 6 states that Shamrao 
was sent for and made to sit near 
Shravan. Ganoba then said that be gave 
his son in adoption to Shravan and Shravan 
told those present that if he recovered 
he would adopt the boy and go through 
the ceremony and should he not recover 
he wished bis widows to adopt him, He 
states he was present at the place for two 
or three hours leaving about 5 р. м, There 
was no talk of reducing Shravan’s wishes 
to writing. He states that Shravan deslared 
that he “had as it were adopted (anu 
Patel’s son Shamrao.” The remaining Mar- 
wari witness Ramrakh, D. W. No, 7 says, 
that on their arrival at the house, Shravan 
told them that he adopted Shamrao who was 
sitting there and that he had given 50 
acres of land ёо each of his wives for 
maintenance, 18 acres to Ganoba, and 8 
acres to 8 gods. He further directed that 
Rs. 1,000 should be spent in charity in his 
name. Не states that Shravan did not say 
who was to perform the adoption ceremony. 
He also states that the Marwsris were there 
for about 20 minutes and went and re- 
turned together. Ganoba owes this witness 
money. 


D. W. No. 3 is Narayan, the father of 
Jana Bai, and, therefore, a very interested 
witness. He says that on the day in question 
Shravan stated that he intended to adopt 
Shamrao. Ganoba then brought the boy 
who was made to sit in front of Shravan, who 
said that the boy was to beadopted by his 
wives if he did not survive. If the elder wife 
would not. adopt, the younger was to do 
so, їп which case Savitri was to retain 
her ornaments and to be given 12 tiphans 
of land. If Jana Bai did not pull on 
well with her во widow, she was to be 
given the same and that during the 
minority of the boy the widows should 
have control of the property. He says 
that after her husband’s death Savitri Bai 
was asked.to adopt Shamrao, but she 
refused to do so and said that Jana Bai 
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should do so if she liked and this was 


done, the adoption deed being executed 
and registered at Asegaon on the llth 
February 1913. It is noteworthy that 


this witness makes no mention of Shravan's 
applying the kunku to the boy's forehead. 


Rajaram D. W. No. 4 states that he was 
present and his account of what took 
place was that Shravan asked Ganoba if 
he was willing to give his son Shamrao 
in adoption. Ganoba brought the boy and 
said he was. Red powder was then 
applied to his forehead and the boy was 
made to sit near Shravan. He then 
directed that after his death his elder 
wife should adopt Shamrao and that if 
she failed, Jana Bai was to do so; and 
further left instructions that 19 t#iphans 
of land was to be given to each wife 
if they did not pull on with the adopted 
son. The witness mentions the bequests 
to the three idols and the thousand rupees 
to charity. This witness also attended 
the adoption ceremony of Shamrao by 
Jana Bai. The boy was first offered to 
Savitri Bai and when she refused to allow 
him to be placed on her lap, he was 
taken and placed on the lap of the elder 
widow. The sister of this witness is mar- 
ried to. Ganoba’s consin. 


D. W. No. 5, who admits that Narayanji 
the father of Jana Bai is his maternal 
uncle, ard D. W. No. 9 make similar 
siatements. P. W. No. 10 is a hostile witness 
and states that in his presence nothing was 
said by Shravan about adopting any parti- 
cular person, though he admits that 3 or 4 
days befcre his death Shravan gave 3 
acres of land to three gods and directed tkata 
thousand rupees should be spent in a feast 
aud charity, This witness has attested the 
deed whereby Jana Bai adopted the third 
defendant. Не is apparently on bad terms 
with Ganoba. Considering the deed itself 
States that Shravan took Shamrao in adoption 
&nd that he attested the deed knowing its 
contents, 16 seems to us that his statement 
that Shrayan never said anything about 


adoption cannot be relied upon. Amritrao 
D. W. No. 11 speaks to Shravan a 
month or one and a half months 


before his death stating that he adopted 
Ganoba’s son; this apparently is a mistake, 
for his deposition undoubtedly refers to 
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the incident of the 24th Desember, 
says that Shravan stated that if he surviv- 
ed he would adopt Shamrao, and if he 
died his wife was to do so and if his 
senior wife refused to do so his junior 
wife was to adopt the boy. He says 
nothing about any actual adoption having 
taken place and gives the place where 
the talk took plase as the diwankhana, 
while the other witnesses state it as the 
chowk. D. W. No 12 Venkatesh says that 
he was there on that Thursday for an 
hour from 8 А, M. and that in his pre- 
sence Shravan gave З acres of land to the 
8 gods and athousand rupeesto Datta 
and 50 _ acres of land to each of his 
wives. But when he was asked about 
the adoption by those present Shravan 
said that he would speak about it the 
next day. Shamrao D. W. No. 13 sup- 
ports the defense story as to the adop- 
tion of the boy and state tkat Shravan 
told his wives that if he survived, he 
would perform the adoption ceremony, but 
if he died, the elder wife was to perform 
it and if she failed to do so, the younger 
widow was to adopt the boy. The witness 
also speaks to Jana Bai's adoption of the 
boy on Savitri Bai's refusal to accept 
him and was present when the adoption 
deed was registered. 

Chandrabhan D. ҮҮ, No, 14, who lives at 
Saoor, speaks to Shravanji having settled 
to adopt Shamrao on that Thursday. 
Ganoba was asked about it and he agreed. 
The boy was then brought in and Ganoba 
took him near Shravan. He made him 
sit in front of Shravan and red powder 
was applied by Shravan to the boy’s 
forehead and sugar and pan supari were 
distributed. This witness-also speaks to 
18 acres of Jand being given to Ganoba 
and З acres of land ‘to gods and 
a thousand rupees to charity. He says no- 
thing about any land being given to 
the wives, although he states that 
Shravan said that if he was unable to per- 
form the adoption ceremony, his elder wife 
should do so and in the event of her 
refusal Jana Bai should perform the adop- 
tion ceremony. He also speaks to the 
adoption of the boy by Jana Bai. He 
says that Shravan said that the boy should 
be named Vishwanath, thus sontradisting 
D, W. No. 4, who says that at that time no 
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new nama had basen given to the boy. It 
is somewhat remarkable that this witness and 
witness No. 15, who were both examined on 
the same day, are alone in using special wards 
to describe the adoption, that Ganoba said 
that the boy was ‘his son’ before but had 
becoma ‘Shravan’s son’, D. W. No. 15 Speaks 
to the adoption by Shravan and to the 
boy being formally adopted by Jana Bai. 
D. W. No. 16, Gopalji, is defendant No. 5 
in the oase. He mentions that Shravan 
asked Ganoba to give him his gon Sham- 
rao and Ganoba agreed. Whereupon, the 
bey was called up and made to sit in 
front of Shravan, who then gave dires- 
tions to his wives to perform all the 
adoption ceremonies in the event of „his 
being unable to do so himself, This 
witness is an interested one, as he is 
related to Shravanji. As this witness is 
also blind, he might have heard what took 
place but could not have seen what 
actually happened. D. W. No. 17 belongs to the 
same family as the deceased. He states that 
the boy was sent for and Shravan applied 
red powder to his forehead and distributed 
sugar and said that he would perform 
the adoption ceremony himself if he 
survived, otherwise his elder wife should 
do so and if she refused to, Jana Bai 
should get it done. He also speaks to 
the ceremony of the 9th February 1913 
and to the execution of the adoption deed 
by Jana Bai. Не also speaks to gifts 
made by Shravanji. D. W. No. 18 identified 
Jana Bai before the Sub-Registrar when 
the adoption deed was registered. D. ҮҮ, 
No. 19 is Ganoba, the last witness inthe case. 
He supports the story of the adoption of 
his son by Shravan and speaks to the 
gift of 18 acres of land to himself and to 
the adoption by Jana Bai. 

The plaintitf’s evidence is mostly directed to- 
wards proving his own adoption and the reali- 
sation of money by Ganoba. He has produced 
little evidence to refute that called to show 
that Shamrao was taken by Shravan as his son 
and that adoption ceremonies were performed 
by Jana Bai. Savitri, as P. W. No, 1, denies 
that Shrayan stated anything about adopt. 
ing a boy ог that the widows were directed 
to do so. She denies she was pressed by 
Jana Bai to adopt Shamrao and says she 
knows nothing of that adoption. She 
pretends that she does not remember if she 
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was аб Saoor on Sunday the 9th February 
1918. She admits the division between the 
two oo-widows. Jana Bai, the second witness, 
is the defendant and naturally supports her 
pleadings and Shamrao’s story. She admits 
Savitri’s relations were not present when 
Shravanji stated Shamrao was to be 
adopted. She admits adopting Shamrao on 
the 9th February 1913 on Savitri’s refusing 
to do so. Savitri’s relations were again not 
present atthis ceremony. She states Savitri 
was at баоог at the time and left the 
village the same day, to return on Wednesday 
or Thursday with the boy she said she had 
adopted. The third witness is the plaintiff 
himself. His witnesses Nos. 4 to lO speak to 
his own adoption, and witnesses Nos. 11 to 16 
are in regard to the cultivation and payment 
of lease.money of certain fields. Witness 
No. 18, a Brahmin priest called Balabhat alas 
Ramchandra, Joshi of Saoor, says he knows 
nothing of the alleged adoption of Shamrao 
by Shravan or his widow. This is the 
priest said to have officiated at Shamrao’s 
adoption by Jana Bai. He is a village priest 
who denies having done so and says it 
was not his turn to work as Joshi ofthe 
village that year. Mahadeo Р. ҮҮ. No. 19 
states that he visited Shravan on the 
Monday, in question, but denies that any 
people had collected at the house or that any 
adoption took place. 


It is settled law that no religious cere- 
monies of adoption are nesessary in the 
case of Sudras. Even the Dattahoma is a 
mere matter of unessential ceremonial: 
Thangathanmi v. Ramu  Mudali (1). The 
same view is held in Bengal: Indromont 
Chowdhrant v. Beharilal Mullick (2). But 
giving and taking accompanied by actual 
delivery of the ohild are absolutely neces- 
sary to transfer the boy from one family 
to another. The gift and acceptance in 
adoption are to be made by the corporeal 
delivery of the boy. In the present case 
if the evidence on record as to the giving 
of Shamrao by his father and the accept- 
ance by Shravan can be depended on, it 
is olear that the adoption is valid. This 
is not disputed by the appellant’s learned 


(1) 5 M, 358; 2 Ind. Dec. (x. s.) 249. 

(2) 8 0. 770 (P. О.); 6 C. L. R. 1837 I. A. 24; А 
Sar. Р. C. J. 120; 3 Suth. Р, О. J. 719; 4 Ind, Jur, 192; 
9 Shome L, R, 180; 2Ind, Dec. (м, в.) 1098. 
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Counsel. It is, however, contended that 
the evidence on which the finding of the 
lower Court is based is vague, discrepant, 
and insufficient to prove that Shravan him. 
self adopted the boy or gave his widows 
directions to perform the socialand religious 
ceremonies or that he said that Sham- 
rao alone should be adopted. It is argued 
that though the pleadings state that de» 
fendant No. 3 alone was to be adopted, 
no evidence has been adduced to show 
that the adoption of any other boy was 
prohibited. In paragraph 8 of their written 
statement of the 26th November 1913, defend- 
ants Nos. 2 and 3 said that “Shravan stated in 
distinot terms that he wanted the boy Shamrao 
and no other to be his adopted son.” The 
same is stated in Shravan’s deed of adop- 
tion, Exhibit 2 D-1. Their Advosate’s state- 
ment of the 16th February 1914 shows what 
was really meant by this plea, viz., that “the 
mere expression of his wishes by Shravan 
that Shamrao should be adopted by his 
widows was such a specific authority to 
adopt as could permit the adoption of 
defendant No. 3 only and debarred defend- 
ant No. 1 from adopting the plaintiff.” 
If the evidence of the defendants can be 
believed, and it is not held that Shravan 
himself actually took the boy in adoption, 
it is clear that he specified the boy to be 
adopted. It seems the husband’s directions 
in such а case must be followed and that 
except in a case governed by the Bombay 
School of Law, an authority to adopt a 
specified boy cannot be exercised with res- 
pect to any other boy. The Maharashtra 
School, which permits an adoption with- 
out the express consent of the husband, 
holds that where a husband authorising 
an adoption specifies the child he wishes 
to be taken and that child dies or ia 
refused by his parents, the authority 
given warrants the adoption of another 
child ; the presumption being that the 
husband desired an adoption and by specify- 
ing the object merely indicated a pre- 
ference: .Lakshmiba? v. Rujaji (3). The 
question whether the junior widow may 
adopt without the consent of the senior if 
the latter refused to adopt will be discussed 
later. 

The fact that the exact date of Sham. 


(3) 22 B. 996; 11 Ind. Dec. (x. s.) 1247, 
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rao’s adoption was not given in the 
pleadings nor yet in his adoption deed 


shows, if is argued, that the date the 
witnesses now depose to was determined 
during the trial, There is little weight 
in this contention. If it was essential for 
the appellant to get the exact date before 
framing of the issues, the matter should 
have been pressed and the Court would 
donbtless have seen that if was brought 
on record. The omission to give the exact 
date in the pleadings does not really 
justify a conclusion that the evidence as 
to the incidents of the 24th of December 
1912 is false. The plaintiff was given an 
opportunity on the 5th October 1914 of call. 
ing rebutting evidence. The time of the 
alleged adoption by Shravan had then 
been disclosed by defendants’ witnesses and 
plaintiff did in fact examine one witness 
(Р. W. No, 19) to showthat no people bad 
assembled at Shravan’s house that Thurs- 
day. It seems to us obvious that the 
appellant has in no way been prejudiced 
by the failure of the defendants to state in 
their pleading the exact date of Shamrao’s 
adoption. 

The evidence of D, ҮҮ, №, 1 Motiram is 
objected to on the ground that he has 
gone through the Insolvency Court, but 
this fact alone seems to us to furnish 
no adequate reason for disbelieving him. 
There is no presumption that a bankrupt 
is necessarily untruthful. We cannot 
disregard his evidence on this ground 
alone. His statement that Ganoba went to 
fetch the boy is contradicted by the testi- 
mony of D. ҮҮ. No. 14, who states that the boy 
was brought there by Chintaman. D, 
Ws. Nos. 3, 4, 9 and 13, however, con- 
firm Motiram's story. Ganoba himself merely 
says that the boy was sent for. D, W. No. 7 
Ramrakh and D. W. No. 8 Ramdhan speak 
to the four Marwari witnesses going to 
and coming back from  Shravan's house 
together. One of them, D. W. No. 6, 
however, says he got there after the other 
three. D. W. No. 2 Sheolal, one of these wit- 
nesses, says he was there for a quarter of 
an hour. D. W. No.6 Asaram states that 
he remained therefor two or three hours, 
D. W. No. 7 puts the time at 20 minutes and 
D. W.No. 8 at half an hour. There is also 
Some variance in their statements, Sheolal 
states that Shravan did поб adopt 


“in their presence said that he 
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anybody but said that · he wanted 
adopt Ganoba’s son and also says 
Shravan did not mention which of 
two wives was to adopt him. D. W.D 
Asaram, says that Shravan declared tha 
as it were, adopted Ganoo Patel’s son Shar 
Ganoba gave the boy to Shravan 
Shravan .said that if he  recov 
he would adopt him and go thr 
the ceremony and if he did not res 
he wished his widows to adopt him, Ga 
gave 
son in adoption to Shravan and the 
was sent for aod made fo sit near him, 1 
rakh D. W. No. 7 testifies to Sbravan's 
ing them that he had adopted Shan 
though the witness does not know if 
actual adoption ceremony took place. 
says that when Shravan said that 
adopted Shamrao, Ganoba replied tha 
gave the boy-in adoption. The last : 
wari witness Ramdhan, D, W. No. 8, speal 
Shravan saying that he adopted Ganoo Pa 
son Shamrao and Ganoo accepted it. 
admits that he knows nothing of the a 
adoption. 

Tt is noticeable that none of these Mar 
witnesses speak in clear terms to 
actual giving and taking and it seem: 
us that their testimony only shows 
expressed intention on Shravan’s part 
adopt the boy. Sheolal, according to D 
No. 7, is Ganoba’s banker, Yet the old 
clearly states that Shravan did not a 
anybody but told his wives that 
should adopt Ganoba’s son. The stateme: 
D. W. No. 6 Aearam shows that Shravan 
that if he recovered, he would adopt Shai 
and go through the ceremony or in 
event of his death he wished his wi 
to adopt him. These witnesses seem t 
as outsiders, to be more reliable 
the others who are called to prove 
actual giving and taking of the boy. 
following witnesses who speak to the 
‘being actually given to Shravanji are rel 
to, or are interested in, the defendants’ 
viz., D. ҮҮ, No. З the father of Jana Bai, D 
No. 4 whose sister is married to Ganc 
cousin, D. W. No. 5 who admits that D. 
No. 3 is his paternal uncle, D. W. Nc 
the defendant, D. W. No. 17 a relativi 
the family, and D. W. No. 19 Ganoba, 

It seems to us that all defendants’ 
dense can really be held to prove is 
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Shravan on the day in question expressed 
his intention to adopt Shamrag, should 
he survive and that he told his widows 
in the event of his death they should 
adopt him. We are unable to find that 
there was any actual giving and taking 
in Shravan’s lifetime, The fact that Shravan 
expressed his desire that a son should 
ba adopted to him вап ba inferred from 
the recital in plaintiff's aloption deed 
(Exhibit P.1), where Savitri says: “I 
have approved you as my adopted son and 
have taken you in adoption as direoted by 
my "husband." It’ is remarkable that 
witness after witness for the defence states 
that Shravan said that if he liyed he 
would adopt the boy but that if he died 
his widows should do so. This seems to 
‚цв to show fairly clearly that Shravan 
himself, though the hoy may have been 
sent for, did not think that any adoption 
had taken place. Among these people 
it is customary for both the seaular and 
religious ceremonies of adoption to be 
performed on the same day, the adoption 
‘then being evidenced by a registered deed, 


The fact that after Shamrao's adop- 
tion by Jana Bai and plaintiff's adoption 
by Savitri, the two widows agreed tà 
partition their husband's estate points 
Strongly to no adoption having taken place 
during Shravan’s lifetime; for if, as alleged, 
it had taken place and Shamrao was 
at Shravan’s death his adopted son, it is 
not likely that Jana Bai would have agreed 
to half of the estate going to her ao 
widow. Her doing зо later may well ba 
due to doubts if an adoption by the junior 
widow was valid, . 


We think that’ defendants have taken 
‘advantage of the fact that though Savitri 
“herself was present on the 24th December, 
yet she had none of her relatives or 
friends there to support her and knowing 
that it would bə diffeult for Savitri to 
obtain evidence as to the happenings on 
that day, hava exaggerated what did oscur 
and tried to show that Shravan's directions 
as fo the adoption of the boy by his widows 
were preceded by the actual giving and tak- 
ing of the boy. . 

Though for the reasons we have stated wa 
are unable to asoopt the defensa story in its 
entirety, we think that the evidence adduced 
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does show that people were sent for and that 
in their presence Shravan told his widows 
that if he lived he intended to adopt Sham- 
tao and that if he died the senior widow 
shonld do ao; and in-the event of her failing, 
the junior widow should carry out his wishes, 
It is noticeable that none of the four Mar- 

wari witnesses state that the deceased said 
that in the eyent of the senior widow failing 
to adopt Shamrao, Jana Bai should do so. D, 
W. No. 2 Sheolal says that Shravan told his 
wife that helwanted to adopt Shamrao but, said 
nothing as to which of thetwo widows was to 

adopt him. D, W. No. 6 Asaram states that 

Shravan expréssed his wish that his widows 

should adopt that boy. D, Ws. Nos. 7 and 8 

say that nothing was said as to who was to per- 

form the actual ceremony. On the other hand 
the following witnesses, D. Ws. Nos. 1,:8, 4, 5, 
9, 11, 13, 14, 15, 16, 17 and 19, are unani- 

mous in stating that Shravan's directions to 

his wives were that the elder was to adopt 

Shamrao &nd that on her failing to do so 

Jana Bai, the junior widow, should adopt 

the boy. А 

We have held it proved that Shravan did 

аз а matter of fact direct that Shamrao 

should be adopted. It is possible that he 

anticipated that there might be opposition 

to his wishes from the senior wife asto the 

adoption of the boy; in which oase it is not 

unnatural that he gave the directions de- 

posed to. If he had made up his mind that 

this boy was to be adopted, his directions 

would naturally be such as to ensure obedience 
to his wishes. We are prepared to accept 
this volume of evidence as proving that 
Shravan did say that if Savitri Bai did not 

adopt the boy, Jana Bai was to doso. His 

further directions that in case either of the 

widows did not pull on with the boy each 

was to be given 12 Zphans of land are, in 

our opinion, also proved. We have no 

hesitation in finding that the boy was 

adopted by Jana Bai on the 9th February 


1918. D. Ws. Nos 1, 3, 4, 5,9, 11, 
18, 14, 15, 16 and 19 prove this to 
‘our satisfaction, They show that Jana 


Bai was determined, doubtless under the 
influence of her father and Ganoba, to go 
through the ceremony of adoption after the 
elder widow refused to. The evidence shows 
that she was present, that she was asked to 
adopt Shamrao, and that on her refusal the 
boy was put оп sthe Jap of Jana Bai, who 
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adopted him to her late husband, It is 
clear that immediately after this Savitri left 
the house and proceeded to Amraoti, where 
on the 11th the ceremony of plaintiff's adop- 
tion was gone through. It has been proved 
that Shamrao’s adoption deed was then exe- 
cuted and presented for registration at 
Asegaon onthe llth February. 

We have now to consider the legality of 
Jana Bai’s adoption of Shamrao., It has been 
held that when permission to adopt is given 
to widows severally, the elder woman and on 
her refusal, the younger can adopt: Ranjit Lal 
Karmokar v. Bejoy Krishna Karmakar (4) and 
Mondakint Dasi v. Adinath Dey (5). Following 
these cases, we think that on the refusal of 
Savitri to adopt Shamrao, the younger widow 
was entitled todo во and that the adoption 
divested the estate that was in the elder 
widow, whose subsequent adoption of the 
plaintiff is invalid. A power must be strict- 
ly construed and we find that Jana Bai did 
act strictly in accordance with the power 
given by her husband, It is no part of the 
appellant’s case inthis Court that Jana Bai 
was a minor on the 9th of February 1918. 
We, therefore, do not enter into that question, 
nor is it necessary for the purposes of this 
appeal to discuss the other matters decided 
by the lower Court. 

The result is that this appeal fails and is 
dismissed with costs. 

Appeal dismissed, 


(4) 14 Ind. 17; 16 O. W. N. 440; 39 0. 582, 
(5) 18 С. 69; 9 Ind, Dec. (x. s.) 47. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEORER No, 112 
or 1917. 

February 13, 1919. 

Present :—Mr. Justice Teunon and 

i Mr. Justice Walmsley. 
SRIDHAR CHANDRA MAITI— DEFENDANT 
No, 2— APPELLANT 
versus 
RAM GOBINDA JANA AND OTHERS— 
PLaINTIFFS—RESPONDENTS, 

Limitation Act (IX of 1908), Sch. 1, Arts. 116,120 
132—Mortgage—Suit to enforce payment of value of 
paddy secured by hypothecation of property—Limi- 
tation, 
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Defendant executed a mortgage bond to secure 
repayment of paddy. The bond provided that the 
paddy should be repaid by instalments, 
that on unpaid instalments interest should 
run at the rate of 3 chattacks per 1 kuri of paddy, 
and that in case of default the mortgagee would 
be entitled to value the paddy due on account of 
principal and interest at certain rates and to realise 
the same by sale of the mortgaged property. In 
a suit by the mortgagee to enforce the mortgage : 

Held, per Teunon, J. (Walmsley, J, dissenting)— 
that the 12 years’ rule of limitation would apply, and 
that the six years’ rule of limitation provided in 
Article 118 or Article 120 of Schedule I of the 
Limitation Act was nob applicable to the case. [p. 
609, col. 1.] 


Per Walmsley, J.—That the six years’ rule was 
applicable to the case. [p. 609, col. 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court of Midnapore, 
dated the 4th September 1916, affirm- 
ing that of the Munsif, 3rd Court at Contai, 
dated the 14th December 1914, 

FACTS appear from the judgment. 

Babu Jyotish Chandra Hazra, for the Ар. 
pellant.—The loan of paddy with interest 
payable in paddy on a mortgage bond is 
not money charged on immoveable pro- 
perty, hence Article 132 of Schedule I of 
the Limitation Act does not apply. The 
Article applicable in the present case is 
either Article 116 or Article 120, Cites 
Rash Bihari Das v. Kunjabihart Patra (1). 


Babu Santosh Kumar .Pal, for the Re- 
spondents.—This suit is essentially a suit to 
enforce payment of money charged upon im- 
moveable property. The land was made 
security for the paddy and the  market- 
value of the paddy was set forth at 
Rs, 2-1-5 рег шаппа. The substance of the 
transaction was that the land was made 
security for the value of the paddy, be. 
cause upon failure to deliver the paddy 
the mortgagee would be entitled not to 
claim specific paddy but merely to recover 
the price thereof. See Nilmony Sinha v. 
Hardhan Das (2), The primary object of 
the suit is to recover money, and what 
the plaintiff wants in this case is money 
and not paddy and if he get any decree 
it will be for money and not for the ге. 
covery of paddy. Hence Article 132 of the 
Limitation Act applies to the present suit 
and the suit is not barred by limitation. 
Cites ран Lal Dutt v. Sarat Ohandra 


(Т) 37 Ind. Cas, 805; 24 C. L. J. 845, 
(2) 2 Ind, Cas, 111. 
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Mondal (3). Article 116 does not apply 
because that Article applies only to a suit 
for compensation for the breach of a con. 
tract in writing registered. Article 120 
is a residuary Article and must be sparing- 
ly used. See  Sh«roop Dass Mondal v. 
Joggessur Roy Chowdhury (4). Moreover, it 
is distinotly stated in the bond, "if you 
have to sue me in Court you shall get 
the money value of paddy at the rate as 
stated above and you shall get the interest 
at the market rate of paddy each year.” 
Hence there oan be no question that the suit 
is to enforce payment of money charged 
on immoveable property, and that the Article 
applioable here is Article 132 of Schedule I 
of the Limitation Aet. 

Babu Jyotish Chandra Hazra; in reply.— 
The suit is one for payment of paddy. 
Rs. 350 is stated for valuation for the pur- 
pose of Court-fee and jurisdiction. The 
words “you shall get the value of paddy at 
rate stated above,” eta, sre only by 
way of penalty. The case, reported аз 
Sripatt Lal Dutt v. Sarat Ohandra Mondal 
(2) is distinguishable, because the interest 
ir that case was to be realized not in paddy 
but in money. 
` | JUDGMENT. 

Теокох, J.—This appeal arises out of a 
suit brought to enforce a mortgage. The 
bond recites that at the time of its exe- 
cution 3 bishes 4 kuris of paddy were 
owing by the defendant ir the present 
suit to the plaintiff. It next provides that 
the paddy should be repaid or delivered 
by certain instalments and that on unpaid 
instalments interest should run at the 
rate of 3 chattaks per kuri. 

In reliance upon the desision of a Divi- 
sional Bench of this Court in the ocase of 
Rash Bihari Das v. Kunjabihari Patra (1) 
it is contended by the appellant that the 
present suit is not one brought to enforce 
payment of money charged upon immove- 
&ble property and that the rule of limi- 
tation applicable is the rule to be found 
in Article 116 or Article 120 of the Sche- 
dule to the Limitation Act. If the six 
years’ rule of limitation be applicable, it is 
not and cannot be contested that the suit 
when brought was ont of time. Thus the 


(2) 46 Ind. Cas, 78; 22 C. W. №. 790. 
(4) 26 0,564 (F. B.); 3 O. W. N. 464; 18 Ind. Dec. 
(N. s.) 962, 
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question is whether the suit out of which 
this appeal arises is in fact one brought 
to enforce payment of money charged upon 
immoveable property and so the 12 years’ 
rule of limitation applies. Though the bond 
stipulates for the payment of the principal 
amount of paddy in paddy and also pro- 
vides for interest salculated in paddy, 
it contains the valuation of the principal 
amount at Rs. 119-8-0 and it^ further 
provides as follows: "If I fail to make 
payments according to this bond and you 
have to bring а suit, you will be entitled 
to value the paddy due on account of 
principal at the price which has been 
mentioned above, and you will be en- 
titled to valne the paddy dus on account 
of interest at the market rate for each 
year. You will be entitled to realize the 
same by sale of the mortgaged property.” 

We have not before us the mortgage 
bond that was under consideration in the 
ease reported as Rash Bihari Das v. Kunjas 
bihari Patra (1).` But if there was ex 
press reference in the said mortgage bond 
to the money value of the paddy, I should 
be prepared, on the strength of the clause 
which I have quoted, to hold that the 
present case can be distinguishedfrom that 
reported as Rash Bihari Dasy. Kunjabiharz 
Patra (1). But І desire further to say that if 
the present case cannot be distinguished, 
from the one to which I have just.referred, 
I am not prepared to concur inor follow 
the view taken in that case that where а, 
bond hypothecates property to secure payment 
of paddy, the suit brought upon that bond 
is not а suit to enforce payment of money 
charged upon immoveable property. I 
agree on that point in the reasoning of 
Mr. Justice Mookerjee in the oase of Nile, 
money Sinha v. Hardhan Das (2). In this. 
view, in my opinion, this appeal must be 
dismissed with costs. 

WaALMSLEY, J.—I regret that І cannot 
agree with the view taken by my learned 
brother. Looking at the document it appears 
to me that the rule laid down in the case 
of Rash Bihari Das v. Kumjabihar? Patra 
(1) is applicable and J, therefore, think 
that the appeal should be allowed. 

In accordance with the views taken by 
Teunon, J., this appeal is now dismissed 
with costs, 

Appeal dismissed, 
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ASA NAND V. JHANGI RAM, 


PUNJAB CHIEF COURT. 

Civit Revision Pstition No. 10 or 1919, 
January 3, 1919. 
Present:—Mr, Justice Chevis. 
ASA NAND-—AvcrioN- PURCHASER— 
PETITIONER 

- Yersus 
JHANGI RAM AND 0THERS— JUDGMENT- 


DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 104 (2), 
О. XLIII, r. V (4)—Emecution of decree—Application to 
set aside sale—Appeal—Remand, order of Appeal, 
second, whether lies -Limitation Act (IX of IKO“), ss 5, 
18, Sch. I, Art. 166— Application to set aside enecution 
sale—Limitation, whether can be eatended—Fraud, 
what is. 

Where in an appeal from an order setting aside 
or refusing to set aside an execution sale the 
Appellate Court makes an order of remand, the 
latter order is final under section 104 .2) of the 
Civil Procedure Code and no second appeal lies 
against it. [p. 610, col, 2.7. 

The provisions of section 5 of the Limitation 
Act cannot be applied for extending the period 
of thirty davs provided by Article 166 of Schedule 1 
of the Act for making an application to set aside 
an execution sale. [р. 610, col. 2] 

In order to avail himself of the benefit of section 
18 of the Limitation Act a party must show that 
he has by means ot fraud been kept from the 
knowledge of his right to institute asuit or make 
an application. An act of fraud committed in 
some other connection is immaterial. [p. 610, col. 2.] 


_ Petition for revision of the order of the 
District Judge, Multan, dated the &th 
January 19.7, reversing that of the Senior 
Subordiuate Judge, Multan, dated the 5th 
December 1916, and rejecting petitioner's 
application for execution of decree- and 
remanding the case for fresh decision. 

Bakhshi Tek Ohandand Mr. Mukand Lal 
Puri, for the Appellant. 

Mr. Nanai Ohand, for the Respondents. 

JUDGMENT.—In execution of a decree 
sertain property belonging to the judgment- 
debtor, Jhangi Ram, was sold by auction 
on 25th August 1916. Jhangi Ram lodged 
eertain objections on 14th October 1917; 
the Senior Subordinate Judge dismissed 
them on the score of limitation. Jhangi 
Ram appealed to the District Judge, stating 
in his grounds of appeal that he had not 
filed his objections earlier owing to ill- 
health. He went on to repeat his objec- 
tions and alleged that by collusion his 
land had been gold too cheap. The learned 
District Judge went into the merits of the 
case and held that there was fraud inthe 
sale proceedings,i.and ascepting the appeal 
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returned tae case to the lower Court for 018° 
posal according to law, I donot understand 
why the District Judge, after finding that 
the sale proceedings were vitiated by 
fraud, did not set aside the sale ivstead 
of returning the oase to the lower 
Court. 

Theauotion. purchaser appeals to this Court. 
For the judgment-debtor the objection is 
raised that no appeal lies, the crder of 
the District Judge ‘being final under 
section 104 (2), Civil Procedure Code. 
For appellant it is urged that appeal lies 
under Order XLIII, rule 1 (a). But if 
the District Judge, instead of remanding 
the case, had passed an order disposing of 
the case, no sppeal would have lain from 
his decision, and .so no appeal can lie from 
the order of remand. I hold, therefore, 
that no appeal lies in this case, and the 
appeal as appeal, is dismissed. Butappel- 
lant'a Counsel asks me to interfere on revision; 
I certainly have the power to interfere, and 
I tbink I should do so, for the simple 
reason that the real point regarding 
limitation has not been considered by tbe 
District Judge at all. Had he really 
considered the point I would nct have 


interfered with his decision, right or 
wrong. 
Under Article 166, First Schedule, 


Limitation Act, the judgment-debtor had 
thirty days from the date of the sale within 
which to apply for setting aside the sale. 
This is not such an application that вру 
extension of time can be allowed under 
section о ofthe same Act. Theonly sestion 
which can help the judgment-debtor seems 
to be section 18, and this apparently is the 
section which the District Judge hes had 
in mind. But in order to avail himself of 
the benefit of this section the judgment- 
debtor must show that he was by fraud. 
kept from the knowledge of his right to 
apply for the sale to be set aside. There 
may have been all sorta of frands committed 
during the sals but unless the judgment- 
debtor can prove such fraud as kept him 
from knowledge of his right to apply for 
the setting aside of the sale, section 18 
will not help him. This distinction the 
learned District Judge seems entirely to 
have overlooked. He does not find any such 
fraud ва kept the  judgment-debtor from 
knowledge,lof his right to apply, and 
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farthar the jodgment-debtor never allegad 
any auch fraud, either in the first Court 
or in his grounds of appealto the Distriot 
Jadge; on the contrary, in his groands of 
&ppeal he merely alleges ill-health as the 
cause of the delay in his application to 
the first Court. His Counsel, too, in this 
Court does not attempt to point out any 
sash fraud. S> section 18 is of no avail, 
and it follows that the order of the firat 
Coart was right and must ba restored. 

I note that the judgment of the District 
Jadge also contains a statement that 
Article 166 does not apply, “because the 
Court could sell the land through the 
Oollestor." Whether thia is merely the 
recital of an argument raised on behalf of 
the judgment.debtor or a finding of the 
Distriot Judge is not olear Taking it to 
ba ‘a finding, allI сап say is that no 


authority iu support of such a fading 
апі ‘no reasons for such a finding are 
given or cited, and that the judgmant- 


debtor’s Uounselhas said nothing in support 
of 16 i 

The appeal, as appeal, is dismissed, but 
on the revision side, I set aside the 
District Judge's order and restore that of 
the first Court I pass no orderas to 
costs, as ГІ suspect that the auction- 
purchaser has acquired the property at a 
low figure, 

Revision allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Frast Civ APPEAL, No, 46-B or 1916, 
Ostober 23, 1918, 

з Present:—Mr, Mittra, A. J. О, 
ANWARKHAN —PLAINTIFF— ÀPPELLANT 
versus 
GULAM KASAM AND OTdERS — 
DEFENDANTS— RESPO DENT. 

Contract Act (IX of 1872), ss. 125, 145 —Limitation 
Act (IX of 1908), Sch. I, Art. 81—Principal and surety 
—Indemnity, contract of — Payment" in в. 145, mean- 
ing of —"Compelled to pay” in s. .25, meaning of— 
Surety, sutt by, on contract of indemnity, before pay- 
ment, whether maintainable. É 

The word “payment” in section 145 of the 
Contract Ach means a payment in {money or by 
transfer of property whichis taken аз equivalent 
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of money, and not merely an incurring of pecuniary. 
obligation in the shape of bond, promissory note 
or acknowledgment of liability. [p. 612, col, 2.] 

Putti Narayanamurthi Ayyar v, Marimuthu Pillai, 26 
M. 322, followed. 

The fact that the principal debior has been: 
released and the liability of the surety has been 
adjudged by a decree does not amount to a 
payment within the meaning of the Contract Act. [p. 
612, col. 2.] 

The word “pays” in Article 51 of Schedule I of 
the Limitation Act has the same meaning as in 
the Contract Act. [p. 618, col. 1.] 

A suit brought by a surety under section 125 
of the Contract Act on a- contract of indemnity 
is premature where the surety has made no pay- 
ment and has, consequently, not been damnified. [p,, 
618, cols, 1 & 2.] 

The measure of ‘damages in such a suit is the 
extent to which the surety has been damnified, and 
not the benefit derived by the persons for whom, 
he had stood surety.[p. 618, col, 1.] с 

The words “may be compelled to рау”, ав used’ 
in section 125 of the Contract Act, do not mean 
all damages which the defendant is compellable to 
pay. The amount which can be recovered under 
that section is the amount which has been paid, whe- 
ther under compulsion of an adjudication or under 
the terms of a proper compromise of the suit, [p. 613, 


‚ cols, 1 & 2.] 


The section wakesa distinction between a con- 
tested suit in which the promisee has been com. 
pelled to pay damages and costs,and a suit which 
is properly compromised in pursuance of which com- 
promise money is paid. Гр. 618, col. 1.] 

Appeal against the decree of the Court 
of the Senior Sub-Judge, Akola, dated the 
3196 July 1916, in Civil Suit No. 91 of 
1914. 

Mr. M. Y. Shareef, for the Appellant. 

Mr. P. S. Kotwal, for Respondents Nos. 1 
and 2. 

The Hon’ble Mr, Digit, for Respondents 
Nos. 6 and 7, 

Mr. Ohttale, for Respondent No. 4 

JUDGMENT.—The facts of the case which 
are stated in my preliminary order, dated 
26th September 1918, are repeated below. 

The first three defendants are the legitimate 
sons of one Govindraj Ayya. The deceased 
Gulam Ahmad whe is now represented by 
defendants Nos. 4 and 5 and his two 
brothers, Gulam Kasam, defendant No. 6, 
and Gulam Abbas, defendant No. 7, are 
Govindraj Ayya’s illegitimate sons by a 
Muhammadan. mistress. The allegations of 
the plaintiff are that he and one Moulyi 
Bashiruddin stood sureties for the deceased 
Gulam Ahmad for Rs. 5,000 advanced ' 
by the firm of Balashand-Bansilal. It is 
further alleged that they undertook this 
liability on the assurance of Govindraj Ayya 
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sontained in & 87 (Exbibit P-2), 
which amounts to a contract of indemnity. 
The firm of. Balachand-Bansilal instituted 
Suit No. 17 of 1908 for the recovery of 
the amount advanced and obtained a decree 
against thetwo sureties and the legal re- 
presentatives of Gulam Ahmad. On 22nd 
September 1911 the amount actually due 
to the firm was found to be Вз. 7,628, 
but a settlement was made whereby the 
deoree-holder gava up Rs. 428 and the plaint- 
iff and Bashiruddin, it is alleged, satisfied 
the decree by each paying Hs. 3,600. In 
support of this the plaintiff, however, files 
a receipt (Exhibit P-3), which shows that 
instead of making a payment of Re, 3,600 
the plaintiff made his signature in the 
ticket bahi asknowledging that sum. Bashir- 
uddin had brought Suit No. 43 of 1912 
for the recovery of Rs. 3,600 which he 
had paid, The suit was compromised. The 
plaintiff now claims Rs. 3,814, the half 
share of the decretal amount, though ad- 
mittedly Rs. 214 ont of this amount was 
remitted by the creditor. The plaintiff also 
asks: for interest at the rate of 1 per cent. 
per mensem on Rs. 3,814, The claim was 
partly decreed. The plaintiff has filed this 
appeal asking for a decree for the full 
amount against all the defendants, The 
defendant No. 4 has filed a eross-objeotion, in 
which it is pointed ont that the plaintiff 
has not actually paid the money to Bala- 
ehand-Bansilal, but has successfully defeated 
the latter’s claim based upon the acknowledg- 
ment for Rs, 3,600, There was, however, an 
appeal by Balachand-Bansilal against the 
plaintiff, being Appeal No, 19-B of 1918, 
In this appeal I have just decreed the claim 
for Rs. 3,600 with interest at 10 annas per cent, 
per mensem from 22nd September 1911 to 
the date of the institution of that suit, 
with further interest at 6 per cent. per annum 
from the date of that suit till the date of 
realization. 

I have already held that Gulam Abbas 
and Gulam Kasam are not liable for the 
debt upon any of the grounds urged by 
the plaintiff. The question remains whe- 
ther the suit is not premature as against 


the remaining defendants, as the 
plaintiff has not paid the money to 
Balachand-Bansilal. Balachand- Bansilal’s 


suit was instituted after the institution of 
the present suit and the debt due upon the 
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acknowledgment for Rs. 8,600 has now merged 
in a judgment-debt. 

The plaintiff’s claim against defendants 
Nos. 4and 5 is based upon section 145 of 
the Contract Act, which lays down that 
the surety is entitled to recover from the 
principal debtor whatever sum he has right- 
fully paid under the guarantes. His claim 
against the first three defendants is 
based upon section 125 of the Contract Act 
оп a contract of indemnity. It is unnecessary 
to consider whether these two causes of 
action can be joined together, and, if во, 
what should be the form of the decree. 
I am olearly of opinion, as held by the 
Madras High Court in Putti Narayanamurthi 
Ayyar v. Marimuthu Pillai (1), that the 
word ‘payment’? in section 145 of the 
Contract Act means a payment in money 
or by transfer of property which is taken 
as the equivalent of money, and not merely 
an incurring of pecuniary obligation in 
the shape of bond, promissory note or acknow- 
ledgment of liability. 

The law in England does not seem to 
be clearly settled. The facts of this case, 
however, furnish, an illustration of the 
observations made by Bayley, J., in Maxwell 
у: Jameson (2):— 


“Then, as the authorities differ, 16 becomes 
necessary to look to the reason of the 
thing. No money has yet come out of tlie 
plaintiff's pocket and non constat that any 
ever will; for if he recovers from the 
defendant in the present action, it is still 
possible that he may never pay it over to 
Batson and Co. Then, the period of time 
at which his remedy against the defendant 
shall commence has not yet arrived. ІЁ here- 
after he is compelled to pay the money due 
upon the bond he may then have his 
remedy against Jameson for his contribution.” 

I do not think it matters much that 
since the institution of the present suit 
Balachand-Bansilal has obtained a decree 
upon the acknowledgment. The  deoretal 
debt may not be paid by the judgment. 
debtor. The fact that the principal debtor 
has been released and the liability of 
the surety has been adjudged by a decree 
does not amount to a payment within the 
meaning of the Indian Contract Aot. 


(1) 26-ML 822, su, "m 
(2) (1818) 2 B. & Ald, 51; 106 E. R. 256, 
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An examination of the provisions of the 
‘imitation Act bearing on the point shows 
hat time runs against the surety when he 
ay’ the creditor, vide Article 81 of the 
irst Schedule. Similarly, under Article 83 
pon any other contract to indemnify, time 
ans when the plaintiff is actually damni- 
ed. The extent to which the plaintiff has 
een damnified, could not be ascertained on 
he date of the suit, nor can it be stated 
ow, for the decretal debt in Firs} Appeal No. 
9-B of 1918 carries interest till realisation. 
take if that the word ‘pays’ in Article 
1 has the same meaning as in the Con- 
ract Act. If, therefore, time will not run 
gainst the plaintiff till he has paid, he 
annot be prejudiced if it is held that 
s tbere has been no payment yet, the 
ait is premature. 


The acknowledgment for Rs. 8,600 did not 

ontain & stipulation regarding interest. The 
laintiff claims not merely Rs. 3,600 but 
із. 3,814 with interest at 12 per cent. per 
nnum, The decree in Suit No. 17 of 1908, 
owever, carried interest at the rate of 6 per 
ent. per annum. The release of the judgment- 
ebtor by the compromise of the plaintiff had 
he effect of saving the latter Rs, 3,814 with 
aterest at 6 per cent. per annum. The 
aeasure of damages, however, is the extent 
э which the plaintiff is damnified, and 
ot the benefit derived by the defendants. 
ib the date of the suit it was impossible 
з say to what extent the plaintiff may be 
amnifed, 


As against the first three defendants it 
3 urged that section 125 contemplates assess- 
ient of future damages and stress is laid 
n the words “may be compelled to pay.” 
‘hat section lays down that the promisee 
n a contract of indemnity is entitled to 
ecover (a) all damages and costs which 
e may be compelled to pay in any suit, 
b) all sums which he may have paid 
nder the terms of any compromise of any 
uch suit. There is no question of assessing 
ature unascertained damages and costs, 
‘he section makes a distinction between 
contested suit in which the promisee 
as been compelled to pay damages and 
osts by order of the Court and a suit 
rhich is properly compromised and in pur- 
aance of which compromise money has been 
aid. All damages which the promisee may 
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be compelled to pay do not mean all йаш» 
ages which he is compellable to pay. In 
other words, the amount to be recovered 
is the amount which has been paid, whe- 
ther under compulsion of an adjudication 
or under the terms of а proper compromise 
of the suit. 


The result is that the plaintiffs suit 
stands dismissed as against Gulam Abbas 
and Gulam Kasam on the merits. It is 
dismissed as against the remaining defend. 
ants on the ground that it is premature, 
The plaintiff will pay the costs of Gulam 
Abbas and Gulam Kasam in both the 
Courts, one set of Pleaders’ fee being allowed 
to them. As the point was not taken in the 
lower Court, the plaintiff and the remaining 
defendants will bear their own costs 
throughout. 

Suit dismissed, 


MADRAS HIGH COURT. 
APPEAL Suit No. 194 or 1918, 
February 19, 1919. 

Present: —Sir John Wallis, Kr., Chief Justice, 
and Justice Sir William Ayling, Kr. 
SECRETARY or STATE ron INDIA 
In COUNCIL, 
paroveH THE COLLECTOR or RAMNAD 
AT MADURA—DEFENDANT—APPELLANT 
versus 
Tag Но?'вькЕ В. RAJA RAJESWARA 
SETHUPATHI alias MUTHURAMA. 
LINGA SETHUPATHI AVERGAL, 
RAJAH or RAMNADC-—PLíAINTIFF — 


RESPONDENT. 

Madras Proprietary Estates Village Service ` Act 
(1I of 1894), s. 22— Computation of annual rent value 
by subordinate of Revenue Officer— Valuation not adopt. 
ed by Revenue Officer, effect of. 

Under section 22 of the Madras Proprietary 
Estates Village Service Act, it is incumbent upon 
the Revenue Officerin charge of the Division to 
fix the annual rent value of thé estate. The com 
putation of value by his subordinate officer is not 
a sufficient compliance with the section. 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Ramnad, 
in Original Suit No. 22 of 1917. 

Mr. V. Ramesam (Government Pleader), 
for the Appellant, 
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-- Messrs, K. Srinivasa Azyangar and R. 
; Krishnamachariar, for the Respondent. 

+ JUDGMENT,.—The- result of the evidence 
.is as found by the Subordinate Judge, 
,ihat the annual rent value of the estate 
¿was not fixed for the purposes of the 
Act by the Revenue Officer-in charge of 
the Division as provided in section 22 of the 
` Madras Proprietary Estates Village Service 
‘Act, but by his subordinate, the Deputy 
‘Tahsildar, nor is there any evidence to 
‘show that the Deputy Tahsildar’s calcula- 
‘tion was adopted by the Revenue Officer-in- 
-eharge of the Division as bis own. 

' The Deputy Tahsildar's demand was made 
in Exhibit 0-1, dated 18th April 1913, and 
‘the money was paid by the Rajah under 
‘protest on 4th and 6th August 1915, and 
he now sues to recover it back on the 
ground, among others, that the demand 
was illegal owing to the failure of the 
Officers of Government to comply with 
the provisions of the section. We agree 
with his contention and dismiss the appeal on 
this ground with costs. 


Appeal dismissed. 
м, 0, Р, 


PUNJAB CHIEF COURT, 
Отуп, Revision Petrmion No, 392 оғ 1917, 
November 21, 1918. 
Present:—Mr. Justice Broadway. 
ALI MUHAMMAD—Derenpant— 
PETITIONER 


versus 
MANOHAR LAL AND OTHERS—PLAIATIFFS 
; — RESFONDENTS, 
. Punjab Courts Act (VI of 1918), s. 44— Civil Proce- 
dure Code (Act V of 1908), s. 115—Construction of 
document—Finding of fact—Revision, whether competent, 

Where theterms of a document under consideration 
are definite, a Court in misconstruing them commits 
an irregularity which renders a revision competent, 

. [p. 615, col. 1.] 

Petition, under section 44 of Act III of 
1914, for revision of the decree of the Sub. 
ordinate Judge, Ist Class, Multan, dated the 
15th January 1917, affirming that of the 
Munsif, 186 Class, Multan, dated the 31st 
August 1916, 


INDIAN CASES. 


(1919 


Lala Hargopal, for the Petitioner. 
Lala Tirath Ram, for the Respondents, 

JUDGMENT.—The suit out of which 
this petition for revision has arisen was 
instituted by Rai Sahib Ram Chand of 
Multan against Ali Muhammad, son of Pir 
Bakhsh, and a sum of Rs. 8 was olaimed. 
from the defendant on account of the price 
of the produce of a date tree fora period 
of two years which the defendant was 
alleged to have taken. The plaintiff claimed 
that he was the owner of the date tree in 
question, which is admittedly growing in 
the courtyard or ahata of the house in which 
the defendant lives. - It was averred that 
in 1892 the plaintiff's father had purchased 
this tree along with others from Imam 
Bakbsh and Allah Ditta and had ever 
since been taking the produce thereof. The 
defendant is the son-in-Jaw of Imam Bakhsh, 
The Courts below held that the plaintiff's 
claim was correct and that the tree had been 
sold under the deed of 1592 and that ever 
since the said sale the pla nuff's predecessors- 
in-title and the plaintiff had been enjcying 
the fruits thereof. The entries in the 
revenue papers support the contention of the 
plaintiff, for it appears thatthe date trees 
in the village were owned by Raizada Ram 
Chand’s family one fourth sbare, Ghulam 
Rasul and othershalf share, and Imam Bakhsh 
and Allah Litta one-fourth share, Subsequent 
to 1892 the entries are to the effect that 
Raizada Ram Chand owned half share in the 
date trees and Ghulam Rasul the other half 
Bbare. This entry appears to have conti- 
nued up to 1910 when a partition tcok place 
between Raizada Ram Chand and Ghulam 
Rasul, and the date trees weredivided be. 
tween them. Inasmuch as Jmam Bakhsh and 
Allah Ditta were not parties to this parti- 
tion, it is obvious that they are in no way 
bound by it. 

In revision it bas been conterded by 
Lala Hargopal that the Courts below have 
wholly misconstrued the deed of sale under 
which the tree in suit was never sold. 
Lala Tirath Ram, for the respondente, has 
contended that the said tree passed under 
the deed of sale and that in any event 
if the deed was ambigucus, tbe Covrts 
below have rightly corsidered it in the 
light of the subsequent conduct of the parties, 
Mr. Tirath Ram also urged that this Cotrt 
ought not io interfere on the revision tide 
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in a case of this nature, inasmuch as no 
material irregularity had been shown. It 
seams to me, however, that if the dosu- 
ment under consideration is definite, a Court 
in misconstruing it commits an irregularity 
which renders a revision competent. In ad= 
mitting this petition to a hearing, the late 
Mr. Justice Shah Din considered this docu- 
ment and was of opinion that the tree had 
not passed under the deed of sule, which 
was not ambiguous. Counsel on both sides 
have read the deed of salein Court and 
I have also aonsidered it with great care. 
It commences by reciting the fact that the 
vendors sell their one-fourth share in the 
shamilatland as detailed in the said deed. Then 
follows a minute desoription of all the lands 
conveyed, giving their khatauni and khasra 
numbers, after which all the vendors’ right, 
title and interest in the said lands are 
conveyed including their one-fourth share 
in the date trees growing on the lands detailed, 
Further down, itis also apecifically stated 
that the vendors’ rights in the shamilat 
land detaile! in the said deed were conveyed; 
then follows a reservation of the particular 
number on which this tree stands. This 
particular number is not entered in the 
details and itis perfestly clear that it was 
never intended to be conveyed. Lala Tirath 
Ram, however, contended that the trees 
thereon passed under the general conveyance 
of all date trees and that the fact- that the 
land was excepted from the sale without 
any mention of the tree indicated that the 
tree was intended to be sold and was sold. 
In this contention I am, however, unable 
to agree, for the trees sold are stated to be 
the trees growing onthe lands detailed, and 
16 із common ground that this particular 
plot of land was omitted from the detailed 
lands that were being sold. It follows, 
therefore, that under this deed the tree 
in suit, of which the produce is sought to 
be recovered, was never sold, and indeed 
the fact referred to by the learned Subordi- 
nate Judge, that Imam Bakhsh contested 
the entry according to mutation, Exbibit P-4, 
indicates that the vendors never intend. 
ed to sell this tree, This is further 
strengthened by the fact that this particular 
tree is growing within the four walls of 
Imam Bakhsh’s courtyard. There appears 
to ша to bs no ambiguity whatever in the 
deed and, therefore, the Courts below have 
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acted wrongly in placing a construction on 
itin the light of subsequent events which 
the actual words of the deed itself do not 
warrant. : . 

In these sircumstances I accept this peti- 
tion and dismiss the plaintiff's suit with costs 


throughout. ‚ 
Revision accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
Сптть Revision No 151 or 1918. 
January 18, 1919. 

Present: —Mr Prideaux, A. J. C. 
MURLIDHAR KURMI—PLAINTIFF— 
APPLICANT 
versus 
BHANGI KURMI- DgFENDANT— 
Now Appricant. 
` Negligence, damage caused by—Act of God, whether 

good defence – Duty, neglect of, effect of. 

Before an act of God can be admitted as an excuse, 
the party relying оп such act must himself have 
done all that he was bound to do fp 616, col 1 ] 

Municipal Corporation of Bombay v. Vasudeo Ram- 
chandra, 6 Bom L. R 899, relied upon. 

Owing to the defendant not letting ou& surplus 
water from his tank, the water flowed back into 
the plaintiff's land and submerged his fields, 
causing him loss The defendant pleaded that the 
loss was due to two years’ heavy rainfall for which 
he was not responsible: А 

Heid, that the defendant, having failed to discharge 
his duty to open the sluice and let the water out, 
could not escape liabilityon the ground that the loss 
was due to an act of God. [p. 616, col 1.] 

Application for revision of the order of 
the Judge, Small Cause Court, Drug, dated 
the 16th March 1918, in Civil Suit No. 28 of 
1918. 

Mr. A. О. Roy, forthe Applicant. 

Mr. J. O. Ghosh, for the Non- Applicant, 

ORDER.—On the finding of the Small 
Cause Court Judge it seems to me that 
the plaintiff was entitled to two years’ com- 
pensation at the rate found. The case is 
a very simple one. The defendant possesses 
a tank at Ohawni and plaintiff's complaint 
is that owing to defendant not letting ont 
water, the water of the tank went bask into 
his land and submerged his fields, causing him 
loss. It is here argued for the non-applicant 
that as the excess water in the tank was due 
to two years’ heavy rainfall the defendant 


eannot- be held liable, it being no part 
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of hia duty to open his sluice. Before an 
act of God can be admitted as an excuse, 
the defendant -must himself have done all 
that he was bound to do: see Municipal 
Oorporation of Bombay v. Vasudeo Ramchandra 
(1). ‘Here the defendant certainly owed 
a duty to his neighbour and. he had not 
the: right :to- allow his tank cause loss to 
his neighbour merely because the rainfall 
was more than usual. It lay within his 
power to keep the level of the water in 
his own tank at the usual height. It 
seems ‘to me that he is clearly responsible. 
I, therefore, eet aside the order dismissing 
the suit and desree in plaintifi’s favour 
for Rs. 100. The non-applicant will pay 
applicant's costs in both Courts. I fix Pleader's 
fee at Rs. 15. 


Application allowed. 
(1) 6 Bom. L. R. 899. 


- сә 


- '* MADRAS HIGH COURT, 
FULL BENCH. 


: Secon Оул, APPEALS Nos. 1449 то 1472 
‘ or 1917. . 

; December 4, 1918. 
Present;—Sir John Wallis, Kr., Chief Justice, 
Justice sir William, Ayling, KT., 

Mr. Justice Ooutts Trotter, 
: Mr. Justice Seshagiri Ályar and 
: Mr. Justice Kumaraswami Sastri. 
PERIAKARUPPA MUKKANDAN AND 
‘ OTHERS— DEFENDANTS — APPELLANTS 
i VETSUS 
B. RAJA RAJESWARA SETHUPATHI 
alias MUTHU RAMALINGA SETHU- 


‘PATHI—P atntirr— RESPONDENT, 

Madras Estates Land Act (I Mad. of 1908), s. 13 (8) 
—Landlord and tenant—Garden crops, raising of, 
from wells dug by tenants at their expense— Enhance- 
ment of rent—Implied contract—Payment for a long 
series of years—Présumption of consideration, 

;There was a contract between the landholder 
and the tenants of a Zemindari to pay rent for 
their holdings at a particular rate, and thé Ryots 
solely at their own expense raised garden crops 
by digging wells and thereafter had been paying 
increased rent. On a question being raised whether 
an agreement to pay higher rent supported by 
consideration could be inferred from a course of 
payment ranging over а nomber of years: 

Held, Per Wallis, C. J—The Court may infer 
consideration for a contract to pay at the enhanced 


rate from a long course of paymont if that is 
the sole fact to go upon; hutin dealing with the 
question of presuming the agreement and the 
consideration therefor that together make up a 
contract, the Oourt should not: be governed by 
that fact alone but. should come to a conclusion 
on all the circumstances of the case. Гр. 621, col. 1.] 

Per Ayling, J.—The Court cannot infer considera- 
tion for a contract to pay rent at the enhanced 
rate selely from a long continued course of such 
payment. [р 621, col 2] ` 

Per Coutts Trotter, J.—If the continued payment 
of rent were the sole fact before the Court, it would 
be entitled to presume consideration from it; but 
if there are other facts before the Court, it must 
refuse to treat the payment as raising a presump- 
tion, and, while giving it such weight as it thinks 
fit, perhaps a determining weight, treat it merely 
as a portion of the evidence in the case, subject 
to be weighed against and perhaps overtopped 
by the evidence on the other side. [p. 623, col. 1; p. 
624, col. 1.] 

Per Seshagiri Айат, J.—AÀ. course of payment, if 
nothing else appears, may be an element to be 
considered in arriving at the conclusion whether 
there was consideration for it or not: but if there 
was a fixed payment before and the rate was 
enhanced solely because the tenant had cultivated 
new crops by his own exertions, there is no room 
for presuming consideration under the circum. 
stances. [p. 626, col. 1.] 

Per Kumaraswami Bastri, J.—It is open to the 
Court from a long continued course of payment 
of enhanced rent to presume that there was an 
agreement to pay which had а lawful origin and was 
supported by consideration, where itis satisfied that 
it- would be unreasonable, from lapse of time or other 
circumstances, to call on the landlord to give direct 
evidence asto the terms and circumstances that 
gave rise to the payment, and when circumstances 
exist which would render the drawing of the 
presumption reasonable in law and probable in 
fact. If all that appears is a long course of 

ayment, the presumption may well be drawn. 
р. 626, col. 1.] 


Second appeals against the decrees of the 
District Court, Ramnad at Madura, in 
Appeal Suits Nos. 272, 275 to 289, 292 to 
298 and 816 of 1916, preferred against tke 
deerees of the Court of the Special Deputy 
Collector of Ramnad, in Summary Suits 
Nos. 1821, 1828, 1831, 1833 to 1836, 1841 
to 1843, 1845, 1247, 1849, 1853, 1855, 1856, 
1864, 1865, 1867, 1869, 1870 and 1824 to 
1896 of 1915 respectively. 


These second appeals coming on for 
hearing on the l9th and 20 August 1918, 
upon perusing the grounds of appeals, the 
judgments and the decrees of the lower 
Appellate Court and the Court of first 
instance and upon hearing the arguments 
of Mr. К. S. Ramabhadra Atyar, for the 
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Appellants, and of Mr, R. Krishnama- 
chariar, for the Respondent in all, 
and the oases having stood over for воп- 
sideration tillthe 98th August 1918, the 
Court (Ayling and Krishnan, JJ.) made 
the following 


ORDER OF REFERENCE TO A PULL 
BENCH. 


AxLING, J.— These second appeals arise 
out of suits for rent for Faslis 1321—1323 
brought by the Rajah of Ramnad against 
certain Ryots of Nochiurani village; and the 
two points for our determination "relato to 
the liability of the tenants to pay (1) 
rent on dry waste, (2) garden rates (Kuli 
Teerva) on Vanpayir crops raised with the 
aid of their own wells. 


As regards the first, the District Judge 
finds “that from time immemorial only 
cultivated lands were charged and no rent 
was payable in-respest of waste lands. 
The landlord has consequently a right to 
claim rent only in respest of cultivated 
lands by virtue of section 4 of the Act 
read with sections 27 and 28: vide 
Arunachallam Chettéar v. Mangalam (1), a 
case which relates to the Ramnad Zemin- 
dari. Не proceeds, however, to state that 
although the lands were only occasionally 
cultivated, they contained a large number 
of trees which are a source of profit to 
the Ryots; and concludes that there is 
nothing unreasonable- in the defendants 
being required to pay rent for use and 
occupation of the land. He, therefore, 
decided the point in favour of the land- 
jord. 


In my opinion this reasoning is inadmis- 
Bible. The custom of the estate had been 
found aud whatever may be thought of 
its reasonableness, if the terms of tenancy 
had to be fixed for the first time, it is 
certainly not one which the law would 
refuse to recognise. It has, in fact, been 
recognised and enforced in this very estate 
in the case above referred to and must 
be followed now, unless the landlord can 
show an enforceable contract to the 
scrtrary. The law on the subject is clearly 


(1) 35. Ind, Cas. 329; 31 M. L. J. 168; 4 L. W, 87; 
20 M. Li. T, 70; 40 M. 640, 


expounded in the case in question whioh 
I have no hesitation in following. 

The Vakil for respondent has argued 
that the decree of the lower Courts oan 
nevertheless be supported on the basis of 
a contract to pay contained in the Muchili- 
kas Exhibits В and РЕ series. This is 
one basis of the Deputy Collector’s finding, 
though it is not relied on by the District 
Judge. It is a fact that for the suit 
Faslis most of the defendants executed 
Mushilikas undertaking to pay the rents 
now claimed on their holdings “inclusive 
of Tarisu." Whether this condition, inserted 
for the first time, was understood by the 
Ryots may be doubted; but in any case 
the agreement to pay can only.be enforced 
against them if it was supported by con- 
sideration, No consideration is found or 
appears on the evidence; and the only 
consideration that the respondent’s Vakil 
can suggest is that plaintiff newly admit- 
ted defendants to tenancy of the lands 
regarding which the dispute arises. But 
no such suggestion has ever been made 
in the lower Courts; and it is perfectly 
elear from the judgment of both Courts 
as well as the pleadings that the suits 
have been tried on the understanding 
that the defendants have. held the disputed 
waste lands in previous Faslis, although 
rent was only levied on them when they 
were actually cultivated with crops. This 
suggestion of possible consideration (it is no 
more) cannot, therefore, be seriously enter- 
tained. It follows that the contract to pay 
contained in the Muchilikas is unenforceable. 
In my opinion the suits, as far as ‘they relate 
to the charge for dry waste, must, therefore, 
be dismissed. 

I now pass fo the second point. The suits 
have been tried оп the footing that the 
Vanpayir crops were raised withthe water 
of the Ryots’ own wells (vide issue 2); and 
we must take this to ba the case. It is fur- 
ther admitted that garden rates have always 
‘been paid on the lands so cultivated except 
during the period of 12 years from 1878 
to 1890 during which the Zemindari was 
under the Court of Wards. During this 
period the lower dry rate(Kurnkkam Teerva) 
only was collested: but when the estate was 
handed over to the Rajah the previous prao- 
tice was reverted toand remained in force till 
the suit Faslis, Appellants’ Vakil. argues, 
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relying on Arumugam Chetit v. Rara Jaga- 
veera Roma Venkateswara Etiappa (2) and 
the cases which follow it, that this long sonti- 
nued course of payment is of no avail to 
plaintiff's case; that a custom to pay enhanced 
rent in consequence of the tenant’s own 
improvements is unenforceable, and that a 
contract to do so is only enforceable оп 
proof of consideration, which cannot be in- 
ferred merely from the long continuance of 
payment. That the claim of the landlord 
cannot be based on custom is not disputed 
before us, but 16 is argued by respondents 
Vakil that it has been held in more recent 
cases that a long continued payment of 


higher rent may be legitimate basis for the · 


inference that there was consideration for 
the tenant’s agreement to pay, and that in 
this cage there is actual evidence of consi- 
deration. As regards the first point there 
seems to me to be an irreconcilable difference 
between the view in Arumugam Ohetti v. 
Hoja Jagaveera Rama Venkateswara Httappa 
(2), Arumugam Chetty у. Raja Jagaveera 
Rama Venkateswara Ettappa (3) and Aruna- 
chelum Ohetty v. Syyad Ahamet Ambalam 
(4) on the one hand and Sri Mahant Prayaga 
Doss Jee v, Venkama Naidu (5) and a recent 
unreported вазе, iamachendra Thevan v. 
Velayuthu Nadan, Second Appeals No. 1639 to 
1644 of 1916, on the other. I think our proper 
course is to refer the question to a Fall 
Bənoh, provided that its decision is essential 
to the determination of the case. 

This brings us to the question of the 
other evidence. Theonly evidence to which 
we are referred by respondent is the statement 
of P. W. No. 1: “originally all the lands, 
wet and dry, were on a Varam basis: after- 
wardsdry lands cultivated with Ragi, Varagu 
eto; were charged 52 fanams per Kurrkkam 
and crop-war rates were charged for dry 
Vanpayir crops’. We are asked to interpret 
this as бел that the consideration for 
the tenan\’s paying the garden rates (51 
fanams a Kurukkam) was the landlord's 
abandonment of his right to insist on, or 
revert to, the Varam system. I cannot read 


(2) 28 M. 444; 15 M. L, J. 292. 

(3) 8 Ind. Cas. 330; 25 М. 184 9 М.І. Т. 76; 
(1910) M. W. N. 679. 

(4) 81 Ind. Cas. 539; 2 І, W. 1117; 19 M. L. Т. 128; 
(1916) 1 M. W. N. 237. 

(5) 44 Ind. Cas. 641; 7 І. W, 41, 23 M. L, T. 137; 
(1918) M, W. N, 846. 


anything of the kind intoit, and neither of 
the lower Courts appear to have taken it, 
as raising such a plea. Both have based 
-their decisions solely on the long course of 
payment; and | think we are justifed in 
proceeding on the footing that the only 
evidence of consideration is that dedusible 
from the long course of payment. 

it is suggested on the other side that 
the interruptions from 1878 to 1890 stand 
in the way of the desired inference being 
drawn. І do not think this contention can 
be admitted. If it is open to a Court to 
draw the inference of consideration from 
along course of payment, it will be for that 
Court to consider the weight to be attached 
to an interruption, In the present instance 
I should be inclined to attach very little. 
The Court of Wards was probably desirous 
of bringing the practice into conformity. 
with the system prevailing in Eyot«ari 
tracts, where Government on grounds of 
public policy as well as equity was oare- 
ful to encourage all Ryots to improve their 
lands by the certainty of reaping the “full 
benefit of such improvement. The fact that 
as soon аз the estate was handed. back to 
the proprietor the old system was reverted’ 
to, apparently without opposition, would 
weigh more with me than the fact of inter- 
ruption. 

It seems to me, therefore, that the decision 
of this part of the case dapends solely on the 
legitimacy of the inference drawn by {һе 
lower Courts from the long course ot pay- 
ments; and 1 would refer the following 
question for determination by a Full Berch: ' 

"Where it is sought to base liability to 
pay enhanced rent on an alleged contract 
to pay, cana Court infer consideration for 
such a contract solely from a long continued 
course of payment of the enhanced rent?" 

Karissnan, J.—The first point that arises 
for consideration is whether the Ryots are 
bound to pay rent on waste land left un- 
cultivated in their holdings during the suit 
Faslis. The District Judge has found that 
from time immemorial no rent kas been 
charged in respect of waste lands in this 
Zemindari till 1910; nevertheless be held 
that as the Odai and Palmyra trees on 
lands were a source of profit to the Ryots 
they should pay rent for them also. These 
lands are said to be of sandy soil cultiva- 
ble only once in 5 or 10 years; and their 
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non-cultivation during the suit Faslis is not 
shown to be due to any neglect on the 
part of the Ryots; admittedly till Fasli 1320 
no rent was charged for them when unculti- 
vated, even though the Ryots were in the 
habit of enjoying the Odai and other trees 
on them. The custom relied on by the Ryots 
must be held to be not unreasonable so far 
as itis not applied to lands left uncultivat- 
ed through the neglect of the tenants, on 
the authority of the ruling in Arunachallam 
Ohettiar v. Mangalam (1), where the question 
was considered at some length. That being 
so, the attempt of the Rajah now to compel 
the tenants to pay rent on them by getting 
Muchilikas from them cannot be supported, 
as 16 would virtually amount to ап enhance- 
ment of the rentof the holding and offend 


against section 24 of the Estates Land Act: _ 


see Segu Rowthen v, Alagappa Ohetty 16 , per 
Tyabji, J. I, therefore, agree with my learned 
brother that the charge for dry waste must 
be disallowed. 


The second point has reference to the charge 
of Kuli Teerva for Vanpayir or garden orors 
cultivated with water from the tenant’s own 
wells. Тһе lower Courts have -allowed this 
charge to the landlord on the basis of an 
implied contract, which they have rightly in- 
ferred from a long continued course of pay- 
ment extending at least to 40 years. It 
was argued that section 13, clause 3, of the 
Estates Land Act rendered such contracts 
invalid after the passing of the Act. The 
question whether the clause appliesto con. 
tracts before the Act, was considered and 
decided against the appellants’ contention 
by two of the learned Judges in Venkata 
Perumal у. Ramudu (7) and I am pre- 
pared to follow their view. 
` The only other point argued was that 
the Court could not imply a contract from 
long continued payment without independent 
proof of consideration for it, as it was 
said that consideration could not be pre- 
sumed from such payment, however 
log it might have continued. The 
point is a small опе, but as shown by my 
learned brother thereis a definite difference 
of opinion on it in our Court. The pro- 


* (6) 22 Ind. Cas. 834; 26 М. L. J, 269; (1914) M. W. 
N. 840. 

„(Т 27 Ind. Cas. 688; 39 M 84; 28 М.І. 7,81; 
(1915) M. W. N. 132; 17 M, L, T. 129, Я 


position was supported in Arunachelum 
Ohetty у. Syyad Ahmed Ambalam (4), but 
that ruling was dissented from in Sri 
Mahant Prayaga Doss Jee v. Venkama Natdu 
(5), which was followed in Ramachendra 
Thevan у. Velayutha Nadan, Second Appeals 
Nos. 1639 to 1644 of 1916 (unreported) 
to which ruling I wasa party. The same 
view was taken in Venkata Perumal v. 
Ramudu (7) by both the learned Judges who 
originally heard the case. The question 
also arose in Arumugam Ohettt v. Raja 
Jagaveera Rama Venkateswara Барра (2) 
and Arumugam Ohetty v, Raja Jagareera 
Rama Venkateswara Httappa (3). In the 
former the period was too short for any 


inference, being only 18 years, In the 
latter the judgment says, “consideration 
may be of the same implied nature as 


the covenant to pay.’ As my learned 
brother proposes that the question should 
ba settled by a reference to the Fall 
Bench, I think I must consent to that course. 

The question to my mind is not really 
one of implying consideration as distinguished 
from implying an agreement, but ot attribut- 
ing a legal origin to a long continued 
course of payments. If we are justified 
in applying the doctrine of legal crigin 
to the case, as I think we are, the result 
is a valid contract and as all valid oon- 
tracts must be supported by consideration, 
there will be a presumption of consideration 


also. lf there is evidence to rebut 
such inference it will not, of course, 
be drawn. But if there is not, I do 


not see any difficulty in implying cone 
sideration from the same long course of 
payments from which the agreement to pay 
is inferred withont any independent evidence 
for it. 

As, however, there is a differenoe of opinion 
on the point, it may be settled by the Full 
Bench, 





These second appeals came on for 
hearing on the 28th and 29th October 
1918 in pursuance of the Order of Refer- 


ence to a Full Bench, dated the 
28th August 1918, проп perusing the 
grounds of appeal, the judgments and 
decrees of the lower Appellate Court 
and the Court of first instance and 
the material papers in the suita and 


the said Order of Reference and upon 
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hearing the arguments of Mr. К. S. Rama- 
bhadra Aiyar, for the Appellants, and of 
Mr. K. Srinivasa Atyangar, for the Respond- 
ent in Second Appeals Nos. 1449, 1450, 
1452 to 1460, 1462 to 1464, 1466 to 1468 
and 1471 of 1917 and Mr. R. Krishnama- 
chariar, for the Respondent in all the second 
appeals, aud the cases having stood over for 
consideration till this day, the Full Bench 
expressed the following 


OPINION. 

Watuis, С. J.—There has been some dis- 
cussion as to the meaning of the words 
“liability to pay enhanced rent on an 
alleged contract to pay” in the question 
referred to us. Whether or not these 
words are wide enough to cover, not only 
a fresh contract enhancing the rent already 
payable under a binding contract, but also 
an increased demand under ап original 
contract to pay rent at rates varying with 
fhe crops, a well-known kind of tenancy 
recognised in section 29 of the Madras 
Estates Land Act, 1908, which may well 
have become payable under a contract to 
substitute money rents for the old sharing 
syatem of the country, the possibility of 
there having been a contract of either 
kind, ought, in my opinion, to be taken 
into consideration in deciding whether or 
not to presume a contract supported by 
consideration, That an implied contract 
within the meaning of section 11 of the 
Rent Recovery Aot, 1565, to pay rent ata 
certain rate may be inferred from payments 
for a long series of years was deoided in 
Venkatagopal v. Rangappa (8, which is refer- 
red to with approval at the outset of Lord 
Sumner’s judgment in the recent case of 
Raja Jagaveera Rama Venkates.ara Ettappa 
y. Alawarasa Asari (9), ‘and in the case 
of Ryots admitted before the passing 
of the Madras Estates Land Act, 1908, 
such contracts remain in force in the ab- 
sence of any provisions in the Actinterfering 
with them. . 

In Arumugam Ohetti v. Raja Jagateera 
Rama Venkateswara Httappa (2) at an 
earlier stage of the case last mentioned, 
Subramania Aiyar, J., after poiuting out 
that to presume a contract you rust presume 


(8) 7 M. 365 (Е. B.); 2 Ind. Dec./ 4, в.) 838, 
(9) 48 Ind. Cas. 907; (1918) M: Y ; N. 732; 23 О. W, 
N 226; 36 M. L. J. 49; 17 A. L. J; 129 (P. O.). 


consideration as well as agreement, a 
ruling which is now confirmed by their 
Lordships’ judgment, went on to observe: 
“Tf in cases like the present, payments at 
the higher rate had continued to be mada 
for a great many years so as to make it 
unfair to the landholder, on account of 
such lapse of time, to be compelled to 
prove ‘fhe existence of some consideration 
when the payment commenced, it may be 
a question whether the Courts should not 
presume a lawful origin for the payment, 
on the analogy of the lost grant principle 
availed of to support long possession and 
enjoyment. In Venkata Perumal v. 
Ramudu (7) the learned Judges cited this 
sentence and answered the question in.the 
affirmative, in my opinion, rightly, and ‘the 
District Judge purported to foilow their 
decision in the case which gave rise to this 
reference. This ruling, in my opinion,‘ ia 
not affected by the resent decision in Raja 
Jagaveera Rama  Venkatesvara Httappa iv. 
Alawarasa Asari (9). There are also other 
decisions to the same effect referred to in 
the opinion of Kumaraswami Sastri, J., 
which I have had the advantage ofreading, 
In that oase, as observed by Lord Sumner, 
this Court in the judgment under appeal 
had ruled that the question was ‘whether 
& presumption of the fact of an implied 
contract arose in any particular oase on 
the facts of that case." Their Lordships 
accepted this position ard also the ruling 
of this Court that there was not sufficient 
reason to differ from the District Judge’s 
finding that an agreement might be presum- 
ed although in the  partiezlar case of 
Armugam Chetty, which was treated as 
typical of the ninety suits, the enhanced 
rate had only been paid in the year be- 
fore suit. “The question,” as Lord Sumner 
observed, "then came to be tbat of considera- 


tion for the subsequent agreement at 
garden rate thus implied." As regards 
this question, as was repeatedly pointed 


out, the Zemindar's case throughout "waa 
that of a new promise to pay at the rate 
of 8 fanams for land, whieh was already 
held on a binding contract of tenancy at 
the rate of 4 fanams per kul?” and not 
an original contract to pay rent at rates 
varying with the crops. For such a new 
contract Lord Sumner agreed with the 
High Court that there was no considera. ` 
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tion in that сазе; but he went on to 
say: "If the oases had been examined 
separately, if distinctions had been drawn 
between cases where the higher rate was 
paid for forty years and cases where it 
was only paid once or twice, if the pos- 
sibility of presuming a lost Pattah at 8 
fanoms or 108 proof of consideration had 
been mooted, if the origin of these tenancies 
had been investigated and the terms of 
the original contracts fully discussed, other 
questions might possibly have arisen.” All 
these questions were ruled out owing to 
the course the case had taken, but the 
judgment, in my opinion, sufficiently indicates 
that they are all matters which ordinarily 
may and ought to be considered. The 
question referred to us is, whether a 
Court can infer consideration for a contrast 
to pay rent at an enhanced rate “solely 
from a long continued course of payment 
of the enhanced rate.” My answer is that 
it may if that is the sole fact it has to 
go проп; but that in dealing with the 
question of presuming the agreement and 
the consideration therefor that together make 
up a contract, the Court should not be 
governed by that fact alone but should come 
to a conclusion on all the circumstances of the 
саве. 

AYLING, J. —Às а member of the referring 
Bench I must endeavour to make two 
points clear, concerning both of which 
there has been a certain amount of misappre- 
hension. 

The first is this. The case was argued 
before us, and our reference was made on 
the following basis of facts: that iu each 
case the payment of the rate of rent now 
demanded commenced from the digging of 
the well and the consequent raising of a 
more valuable crop by its aid by the tenant, 
that the well was dug by the tenantat his 
sole expense and that prior to the digging of 
the well, rent was being paid at a lower rate 
than the rate paid thereafter. 

It would perhaps have been better if the 
above facts had been set forth specifically 
instead of being to some extent implied 
in my order proposing a reference: but the 
latter was framed in the light of the argu- 
ments addressed to us, and I venture to 
think it leaves no room for doubt, if care- 
fully perused. That the Vanpayir crops 
were raised with the water of the Ryots’ own 


wells is distinotly stated; and I think the use 
of the term "enhanced rent" in the question 
is sufficient to imply the existence of a prior 
stats of affairs in which rent was paid at a 
lower rate. Fischer v. Kamakshi Pillai (10) is 
sufficient authority for holding that the 
imposition of garden assessment where rent 
had previously been paid at dry rates is 
an enhancement of rent. The second point 
relates to the theory of an original contrast 
of tenancy at the time of the commence- 
ment of the latter to pay rents varying 
with the crop raised, This theory in воп. 
nection with the cases before us appears ќо 
have been first brought forward by Mr, К, 
Srinivasa Iyengar at the present hearing, 
It was never set up in the argument before 
Mr. Justice Krishnan and myself; and I do 
not find a single word in the judgments of 
the lower Courts to suggest that it was 
raised before them. The oontract which 
we were asked to imply was a fresh contract: 
contemporaneous with the digging of the 
well in each case, whereby the rate of rent 
previously paid was to be enhanced. This 
is the kind of contract contemplated in the 
order of reference precisely similar to that, 
which was considered by the Privy Council 
in the recent case of Raja Jagaveera Rama 
Venkatesvara Httappa v. Alwarasa Asari (9), 


If the question be considered in the light 
of the above explanation, I think it should 
be answered in the negative. If we under- 
stand consideration” for a contract to 
imply something moving from the promisee 
I fail to see why a continued course of 
payment of rent at a partioular rate, how- 
ever far 16 may go back, should imply ооп. 
sideration, always provided that a previous 
state of affairs is proved in which а 
different and lower rate was paid. A long 
course of payment no doubt indicates that 
the tenant agreed to pay. But it throws 
no light on why he agreed to pay at the 
higher rate, He may have agreed (1) for 
some consideration moving from the landlord: 
but he may have agreed (2) because he was 
afraid to resist his landlord’s demand or (3) 
simply because he looked around and Baw 
other tonants in similar ciroumstances paying 
rent at the higher rate—in other words, 
because it was customary. Such a custom 


(10) 21M. 186; 7 Ind. Dec, (x. s.) 452, 
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(of charging extra rent for a tenant’s 
own improvements) is, I need hardly 
say, anenforceable at law both before and 
after the enactment of the Estates. Land 
Aat: 
Land Ast, Rant 


section 11, Recovery 


Aat, in Fischer v Kamakshi Pilla? (10) and. 


Arumugam Ohettt v. Raja Jagaveera Rama 
- Venkateswara Ettappa (2). It is at the same 
time extremely widespread a faot which, I 
think, no one will deny, 


There may ba other explanations basides 
the three I have indicated above; but simply 
dealing with these three, I fail бо вее why 
No. (1) should be taken to be the most 
probable. No. (2) is, to my mind at least, 
as likely.in view of the conditions which 
formarly pravailel, and prevail evan nov 
to some extent, in Zsmindari tracts. Bat 
No. (3) seems to me the most probable 
of all. It is diffisult to exaggerate the extent 
to which castom or mamool governs tha 
action of the tenantry. I6 is prominently 
referred to, for example, even in the Muchili- 
kas filed in these saits (Exhibits B and 
Е series) in whioh the tenant uadertakes 
“I shall in accordance with the custom of the 
Zemindari pay”, eto. 

It may be argued (and I am fally alive to 
the force of the argument) that, where a known 
result may be due to more than one cause, the 
determination of which is the true cause, is 
a question of fact. But animplied contract 
may be a question of law: Vide Sankaran 
Nair, J., in Nagu Chetty v. Bhaskara Sethupathi 
(11). Where the data ате limited and as- 
certained, it may not be impossible to lay 
down a rule of law that such data in 
themselves are uot sufficient to justify a 
particular inference: and where (as here) 
the cause sought to be inferred is, on the data 
available, the least probable of three possible 
causes. I think it may be laid down as 
a rule of law that such an inference is not 
to be drawn in the absence of other evidence 
to support if, Asa somewhat analogous ease 
I may mention Raja Parthasarathi Appa Row 
v. Ohevendra Uhina Sundara Ramayya (12), in 
which this Court laid it down that it was 
not open to Courts to infer fram the mere 
circumstance that rent has been paid in 


` (11) 9 Ind. Cas, 4l; (1911) 1 M. W. N. 6; 9 M. D. T, 
191. 
(12) 27 M. 543. 


vide section 13 of the Madras Estates: 


money for a series of years but at varying’ 
rates an agreement fo pay money rent; and’ 
this dictum was approved by the Privy: 
Couneil in Parthasarathi Appa Row v. Ohevan: 

dra Venkata Narasayya (18). I fail to seg 
why the legitimacy of the inference in ques- 
tion in the present ca:e is not equally a ques: 
tion of law. 

It has been suggested by my learned 
brother Krishnan, J., in consenting to the 
order of reference that the question is not 
really one cf implying consideration, but of 
attributing a legal origin to a long вор: ` 
tinued cours of payment. It is argued that 
this may be done by the application by 
analogy of the principle of presumption of 
a lost grant where long continued posses 
sion and enjoyment of property are proved. 
The same aspect of the case was suggested 
by Subramania Aiyar, J., in Arumugam Ohetti 
v. Raja Jagaveera Rama Venkateswara Ейарра 
(2), though the learned Judge did not 
examine it. With all respect, І do not think 
this is the class of oases to which the 
dostrine of legal origin can be safely applied,’ 
if only because we know too much of the ante- 
sedent circumstances before the payment 
originated. The doctrine of legal origin’ 
appears to be this: that where all we know 
of the origin of a certain disputed right’ 
is that it hos been enjoyed without inter. 
ference or interruption from time immemorial, 
it should be presumed to have had a legal 
origin, if а legal origin was reasonably possible. 
[vide the Lord Chancellor in Goodman vi, 
Mayor of Saltash (14) |. Here there is na 
immemorial enjoyment. We know that the 
payment of enhanced rent originated with 
a certain event (the digging of a well) at a 
date which will in most cases be approximate- 
ly ascertainable and that before that time 
a lower rate of rent was paid. There is 
neither room nor occasion for the applica- 
tion of the doctrine. One party sets пра 
particular explanation and the question is 
whether the balance of probability is во 
much in its favour that it should be 
presumed to be correot, 

How carefully the dostrine of legal origin 
should be applied even in appropriate cases. 


C. L. J.233; 12 
L. J. 596; 14 0.; 
A. 110 (P. 0.). 
B. 193; 48 L. T, 


(18) 6 Ind. Cas. 988; 33 M. 177; 12 
Bem. L. R. 648; 8 M. L. T. 141; 20 M. 
W. N. 988; (1910) M. W. N. 466; 87 I. 
(14) (1882) 7 A. О. 633: 62 L. J. Q. 
239; 81 W. В. 203; 47 J, P, 276. 
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may be gauged from the judgment of the 
House of Lordsin another case [Gann у. Free 
Fishers of Whitstable (15) ]. Their Lordships 
were ready to presume from a long course 
of payment of the anchorage fees charged 
that this payment had been going on from 
time immemorial. But they deslined to 
infer, in the absence of evidence, the existence 
of the facts which alone would make a grant 
by the Crown legal. The Lord Chancellor 
said: "If the payment be claimed as an 
ancient anchorage due, some facts must be 
-showa which either prove or from whioh it 
ean be inferred, that the soil claimed by 
the respondents was originally within the 
precincts of а port or harbour, or that some 
servise or aid to navigation was rendered 
to the public in respect of which the alleged 
grant was made; but nothing of the kind 
appsars,and-no such case can be presumed 
or inferred from the mere fact of an im- 
memorial payment.” 


Lord Wensleydale expressed the same view- 
"I perfectly agree, that from long enjoy- 
ment of a privilege in this case of demanding 
the payment of anchorage, as for a 
‘period of ninety years from 1775 to 1864, 
every reasonable presumption may be made 
that it has continued from time immemorial; 
but where the privilege requires more than 
immemorial enjoyment, in order to be 
Јева] and valid, some other facts must 
exist, and there mustbe some proof of these 
facts.” 

For the above reasons I would answer 
the question referred to us in the negative. 

Courrs Trorrer, J.—If the word ‘enhanced’ 
be excised from the question referred to 
us, the answer presents no difficulty and 
vould at once be given in the affirmative. 
A Court with nothing before it but the fact 
of a long continued payment by a tenant 
would be amply justified in presuming a 
legal origin for that payment. But the 
word ‘enhanced’ clearly carries an implioa- 
tion of a further fact, viz., that the tenant 
had previously paid a lower rent than 
that sought to be enforced. And when 
the referring judgments are looked into, 
other facts emerge; that the rent in each 
авве was enhanced when the tenant, by 
means of water supplies provided by himself 

(15) (1865) 11.H. L. О. 192; 20 C. B. tn. s.) 1; 35 
L. J.C. P. 29; 121. 7.160;18 W.R. 589; 11 E.R, 
1805; 145 R. В, 119. 


at his own expense, changed the mode of 
cultivation, ana that the date of enhancement 
of rent for this cause differs in each in- 
stance, and has not been specifically ascertain- 
ed with regard to the case of any one 
of the appellants. In these ciraumstances 
the question appears to me to be one entirely 
of fact, to be determined on the balance of 
probabilities, For a Court to infer considera- 
tion for a long continued course of payment 
is a totally different thing when that is the 
sole fast before it, and when itis compli- 
cated by other considerations, as in this 
ease, In the latter event it comes in effect 
to a balancing of probabilities ; and no Court 
should, in my opinion, presume consideration 
passing from the landlord, unless it things 
it inherently probable that such consideration 
could and did exist in fact. It is obvious 
that the tenants may have paid the enhanced 
rent merely because they were not strong 
enough to resist the landlord's demands, 
or because it had been the custom to pay 
16 without demur and it is not contested: 
bere that custom will not do but that a 
contract supported by consideration moving 
from the landlord is required. І am oon. 
scious that the only answer I am able to 
give to the question propounded is not likely 
to be very helpful to the referring Bench : 
the reason, in my opinion, is that the ques- 
tion, though apparently one of law, is when 
analysed one of fast. The Court which hag 
to decide the issue involved in this oase 
should obviously pay the greatest attention 
to the fact of the long continued payments 
of the enhanced rents by the tenants : it 
is no light matter to overset a state of 
things which has existed without question 
for a long period of time, But it must not 
assume that it is in possession of a single 
fact, when in truth it is in possession of 
many, and proceed to a finding on that 
erroneous assumption. I think that that 
is what happened in this case, and that 
the error has repeated itself in the terms 
of the reference. 

I do not, therefore, feel able to say more 


than this: that if tha continued payment 
of a rent were the sole fact before the 
Court, if would be entitled to presume 


consideration from it; but that if, as in 
the present case, there are other facts before 
the Court, it must refuse to treat the payment 
as raising a presumption, and, while giving 
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it such weight as it thinks fit, perhaps a 
determining weight, treat ib merely as a 
portion of the evidence in the case, subject 
to bə weighed against and perhaps overtop- 
‘ped by the evidence on the other side. 
Sesuagiat Aryar, J.—It was stated by 
Mr. Justice Ayling in the course of the 
hearing of the Full Bench reference that 
it was not suggested before the Division 
Bench that there was or might have been 
an original contract between the landlord 
and the tenant, to the effect that in case 
the tenant cultivated garden crops ‘on dry 
lands from whatever irrigation source it 
might be, he should pay a different rate 
of rent, different from what he was bound 
to pay for raising dry crops, It may be 
open to the Division Bench, when the case 
goes back, to permit the landlord to prove 
such an agreement, They would be guided 
by the nature of the pleadings, the issues 
and the opportunities which the parties 
had to present their case. But apparently 
until Mr. К, Srinivasa Aiyangar opened the 
case in this Court, this suggestion was 
not put forward. The learned Vakil has 
apparently based his contention upon the 
statement of Lord Sumner in Raja Jagaveera 
Rama Venkatesvara ЕНарра v. Alawarasa Asart 
(9), Privy Council Appeal No. 86 of 1916, to 
. the following effect (at page 736*): “ It never 
appears to have been suggested that what 
was meant was a custom of the country, 
with reference to which the Ryots or their 
predecessors must be deemed to have 
contrasted when they began to occupy 
the land in the first instance, or that the 
Zemindar's claim was merely to have the 
original contract applied to new circum. 
stances according to its terms, and was not 
a claim to alter those terms, to imply a 
new contract for that purpose.” No doubt, 
if that was the contention and if the 
question referred to us is to be regarded as 
relating to that argument, I would be prepared 
to answer the question by saying that the 
trial Court or the lower Appellate Court would. 
not be acting contrary to law or to any usage 
having the force of law “in inferring.coneidera- 
tion for a long continued course of payment.” 
I do not think that Goodman у. Mayor 
of Saltash (14), relied on by Mr. K. Srini- 
vasa Aiyangar, would compel us or the 
Division Bench to draw such an .inferenee 


_* Page of (1918) M, W, N. —EHEd. 





otherwise. Lord Selbourne at the bottom 
of page 639* says: "Bat an open and unine 
terrupted enjoyment from time immemorial 
under a claim of right seems to me to be 
all that is necessary for a presumption 
that it had such an origin as would es- 
tablish the right, fa lawful origin was reason- 
ably possible in law." I understand the 
Lord Chanceller to have held that the 
continuance of ‘an arrangement, for however 
long a period, is not evidence that the 
contract is lawfulor supported by considera: 
tion. It would only enable the Court 
to infer that the parties had come to such 
an arrangement, The Indian Contract Act 
Speaks of agreements ог sontracts which 
are void for “ want of consideration." Theres 
fore, the element of consideration is not 
an implication which is involved in the 
inference which attributes a lawful origin 
for the prevalent practice. Courts in this 
country are familiar with cases where notwiths 
standing long payment, the landlord has. 
not been permitted to enforce these payments. 
In Ramasami у. Appavu (16) it was found 
that the inhabitants cf a village contributed 
to atemple a quantity of grain proportion- 
ate to the holding of each Ryot. It was 
held that this was a voluntary one and 
had no consideration to make it legally 
enforceable. I can quote a large number 
of similar instances in Madras and Caloutta, 
I refer to them to show that a long course 
of payments standing by itself, although 
it may refer the payment to a voluntary 
agreement between the parties, would not 
suffice to indicate that the agreement was 
either lawful, reasonable, or bad considera. 
tion. Iam willing to agree that the payment 
for a long period standing by itself is an 
element to betaken into account in deciding 
whether there was consideration for it or nof, 


But that is not what we are asked to 
give our opinion upon. 1% was explained by 
Mr. Justice Ayling that he and Mr. Justice 
Krishnan used the word enhancement in 
tke question under reference, as it was not 
disputed before them that there was a prior 
rate of rent wbich was enhanced after 
improvements were effected by the tenant, 
In this view, I am unable to hold that а 


course of payment would lead {о the 
(16) 12 M. 9; 12 Ind. Jur. 16; 4 Ind. Dec. (N. в) 
356.. 
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presumption that there was consideration for 
the increased payment. Given these fasts, 
namely, (a) an existing contrast to pay 
at a particular rate, (b) the Ryot solely 
and at his expense effected improvements 
on the land by digging a well in it, (c) 
and the increased payment commenced after 
these operations by the Ryot, I can find no 
circumstances for the operation of any 
presumption. Consideration, which has an 
extended significance in the Indian law, 
presupposes that something moves from the 
promisee. But when we know that he has not 
moved his little finger except it bé to extend it 
toreceive the additional payment, there is no 
room for making & presumption. If I under- 
stand the judgment of Lord Sumner right- 
ly, that is what the learned Lord kas 
laid down. His Lordship says at page 737* 
of the judgment quoted above: “ What is 
this consideration to ba? The more letting 
of the land by the landlord will not do, for it 
was lebat the dry rate already, and the Ryot 
was entitled to continue in occupation at that 
rate, and no fresh consideration, therefore, 
moved from the Isndlord for the Ryot’s 
assumed promise to pay at the 8 fanom 
rate. The District Judge appears to have 
found consideration in the landlord’s absten- 
tion from exercising his right to resort 
to the ‘warum’ system, if the Ryot refused 
to consent to pay at the rate of 8 fanoms, 
but, under the Act, if there was an implied 
contrast for the 4 fanom rate, that contract 
had to ba enforced, and there was по 
question of resorting to the ‘warum’ system. 
By the admissions, such an implied contract 
did exist.” It the letting was previous and 
if there can be no question of going back 
to Waram payment, because that can only 
be done if there was no express or implied 
contract, if there was a specified rate before 
the improvements, and if the Ryot did not 
cultivate the new crop with the aid of 
water from the Jandlord’s souress of irri- 
gation, there can be but one answer 
{о the question whether the new rate 
tad consideration. It was faintly sug- 
gested, and I find that in some of the 
oases this is accepted, that the landlord 
might have given up his claim for rent 
upon that, portion of the holding on which 
the well was dug, and thas forbearance 
‘might have: been the consideration for the 
7 *Page of (1918) М. W: Ni—Ea, 


40 





extra payment. In the first place, this i? 
a fact to be proved and not a matter 
depending upon the course of payments. 
In the second place, it is not ordinarily 
the case that the landlord excludes this 
portion from the payment of the rent. In 
the third place, even if the landlord con: 
sented to the exclusion, it very often will 
be because instead of а precarious pay- 
ment from the tenant dependent upon rain- 
supply for the crops, he would have oal- 
culated that a good. irrigation source would 
ensure a regular payment of the original 
rent; because it has been held that if the 
tenant is unable to cultivate owing to want 
of water, he is not ordinarily ohargeable 
with rent, unless there is a contract to the 
eontrary. Moreover, I very respeotfully 
&dopt the observation of Lord Sumner that 
it would not be easy “to say the least of 
it to suppose that any Ryot voluntarily 
agreed to have his rent enhanced  when- 
ever his own outlay should have rendered 
an improved mode of cultivation)! From 
my experience of the country, what happens 
is, the tenant, when in a prosperous ondi- 
tion owing to his own exertions, does not 
grudge to pay the landlord a skare of 
the benefits which he is reaping. This is 
not the only country in which landlords 
lay claim to unearned increments, bat I 
am unable to hold from the naked ciroum- 
stanoe of payment aloue that there must 
have been consideration from the start. 

As regards cases, my view is supported 
by árumugam Ohetti v. Raja Jagaveera Rama 
Venkateswara Ettappa (2), Arumugam Ohetty 
v. Raja Jagavesra Rama Venkateswara, Hitappa 


' (8) and the recen: Peivy Council decision. 


Two earlier decisions of this Court which 
Lord Sumner quotes without disapproval, 
iu Venkatagiri Raja v. Pitchana (17) and 
Fischer v, Kamakshi Pillai (10), though they 
were based oa custon, lay down the law 
in the same way. In Gapalasami Chettiar 
v. Fischer (18) there is some doubt 
thrown on Fischer v Kamakshi Pillai (10), 


“but having regard to its quotation by the 


Judicial Committee, I do поё attach mash 

importance to the doubt. Га Suppa Pillai v. 

Nagayasami Thumbichi Naicker (19) to which 

the present Ohief Justice was a party, it 
(17) ӨМ. 27; 3 Ind. Dec. (x. в.) 415. 


(18) 28 M. 3735 15 M. 1. J. .4, 
. (19) 31 M, 19; 17 M. L, J, 611; 3 M. І, Т, 103, 
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was found that the commutation of Waram 
into money was a sufficient consideration 
for the new payment, Тһе price of paddy 
is dependent on current prices ard when 
a fixed payment is agreed to, tbere 
sufficient consideration for what may at 
first sight appear to be excess rate. I do 
not think that Partkosarathi Appa Rew v. 
Ohe andara Venkata Narasayya (13: has 
any bearing on the prerent question. In 
the other oases cited, including the сре to 
which I was a party, it was beld without 
discrssion that payments during a particular 
. period would, or would not be evidence 
of consideration. These decisions ought 
not to be regarded as authcritative ponounce- 
men's on matiers which were not discussed 
and decided upon. 


For all these reasons, my answer is that 
a course of paynent, if nothing else appears, 
may be an element to be considered in 
arriving st the conclusion whetber there 
was consideration for it or not; but if 
there was a fixed payment b:;fore and the 
rate was enhanced solely bec: use the tenant 
bas cultivated new crops by his own 
exertions, my answer is that there is no room 
for presuming consideration under such 
ol еппьїаъсев. 


Kea. в.с. SASTRI, J.— The question re- 
ferred to ше Fali Benoh is whether the 
.Gourt can infer consideration solely from 
а song sontinued course of payment of 
enhanced rent in cates where itis sought 
to vase lability to pay enhanced rent on 
an sileged cuntract to pay it. The facts 
of the case апа the fiadings of both the 
lower Courts bave been set out in the 
- order ot reierenoe and 16 is not necessary for 
me to repeat them bere. 

1 am of opinon that 16 is open to the 
Соогь thom along and uniform coarse of 
раушеь& io presume that there was an 
-A@givement to pay which bad a lawful origm 
апа was supported by considerat.on, where 
.it 18 satishea tbat it would be unreason. 
abie Lom lapse of time or other circum- 
sances 10 сац upon the landlord to give 
dicet eviderce as tothe terms and circum- 
Si&LGeB that gave 11:6 to the payment, 
aba when cnucumstences exist which wouid 
render Ше OrawiLg of the presumption 
resecnable in law aud probable in fact. lf 
ali ihat appears ів a long conrse.of pay- 
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is: 


~ {isis 


ment, I do not see why the 
should not be drawn. 

It seems {о me that the drawing of the 
presum;tion is only an application of the 
‘principle that a legal origin should ba 
presumed wheretbere has been a long con- 
tinued assertion of aright, if such a legal 
origin were possible, and that in such. cases 
Courts will presume that those acts were 
done and those circumstances existed which 
were necessary to the creation of a valil 
title [see the judgment of Lord Harschell 
in thillips v. Halliday (20)], The presump- 
tion of a lost grano in cases of long con- 
‘tinued exerci-e of rights has been recog- 
-ised in the lading case of Goodman v. 
Mayor of saltash (14) and the prinsiples 
govern ng such cases bave been laid down 
in a series of English decisions. As pointed 
out by Farwell, J., in Mercer у. Denne (21) 
not only would Courts be slow to draw 
an inference of fact which would defeat a 
right which has been exercised for a very 
lorg period unless such an inference is 
irresistible, but will presume every hing 
that is reasonzbiy possible to presume in 
favour of sucha right. In Foley’s Oharity 
Trusteee у. Dudley Corporation (22), where 
-a fies farm rent had been paid to certain 
charity trustees for over 100 years in res- 
pect of a piece of land acquired for the 
widening of a road, it was held that the 
Court ought to presume that land had 
been granted to the turnpike trustees as 
land sunject to a perpetual rent charge, 
even though no conveyance to the trustees 
was forthcoming, The Master of the Rolls 
observed that he did not think it neces- 
sary to enlarge upon the duty of the 
Court to make every presumption in & case 
like that which can be made to support suoli 
a long eoritinued possession. 


presumption 


There seems to me to be nothing in the 
relations between landlords and tenants in 
“this country to render it necessary or equitable 
to exclude the principle so clearly enunciated 
in the English cases, though the presump: 


(20) (1891) А, O. 228; 61 L. J. ©. B. 210; 64 L. T. 
745; 561 Р. 741. 
(21) (1904) 2 СЬ. 534atp 550; 74 L. J. Ch. 71; 91 L. 
T. 513; 68 1. P. 4,9, 63 W. B. 55; 3 L. С. В. 385; 20 
.T.L R. 604, 
(z2) (19.0) 1 К. B. 317; 79 L. J. K. B. 410; 102 
L. T. 1; 74 J. P. 41; 8 L. G. В. 320. 
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iion has to be applied with great cre and 
discrimination in cases of Ryots in Z :mindaria 
and a great many Cireumstanoes have to be 
noted and their probability excluded before 
the Court can proceed to draw the infer. 
ense that what was being done had is 
origin in an agreement supported by con- 
sideration Forex ample, Courts have to take 
into careful consideration the fact that very 
often a tenant pays enhanced rent demanded, 
Hot because there are any valid grounds 
for doing so, but bacause he sees hia neigh 
bours paying it without demur. The igno- 
rance of Ryots of their lega] rights and the 
position and ir Ё ence of the Z ‘mindar have 
to be takea into acount, Toe difficulties 
often experienced and the caution reyuired 
in dealing wich cases of claims based on an 
enhancement of rent are, however, no 
ground for not applying a principle which 
‘has so much reason and authority to sup- 
port 16, 


Enhancement of rent may have been due 
tb various causes and the enhanced rant 
may have been paid for во long & serieg 
of years that it would be unreasonable to 
expest the landlord to prove the grounds 
whish led to the enhansement and the 
eonsideration therefor, Waen, no ocireum- 
stances exist which would raise a fair 
inference that rent waa enhanced without 
any consideration moving from the landlord, 
the ordinary Presumption that a person 
and his predecessor.in title woald not have 
paid for a series of years, more than what was 
payable, voluntarily and without aay legal or 
binding obligation to do go mignt well be 
raised. 


The balance of authority is in favour 


of the view that a legal origin 
presumed. In  Venkatagop.] v. Rangappa 
(8) Turner, C. J, observed: "Payment of 
rent in а particular form or ab a-certain 
rate for a number of yeara is not only 
presumpíiva evidence of the existense of & 
contract to pay rent in that form or 
at that rate for those yaars, bat it із also 
presumptive evidence that the parties have 
agreed that it ig obligatory on the one 
purty to pay and the other to reseive rent 
in that form and atthat rate во | mg as the 
relation of landlord and tengat may continua. 
Hither party is of sourse ab liberty to rebut 
this presumption,” - 


шау be 


In Krishnd ү. Venkviasamt (23) it wag 
‘held, following the above decision, that an 
implied contract to pay rent at Waram 
rates within the meaning of section Lt of 
‘the Rent Raenvery Act may be inferred 
where a lindlord accepted rent at Waram 
rates for a number of years. 


In Arumugam Ohe y. Raia Јада вета 
Rama Ven-ateswara Ettappa ‘2) Sahramania 
Aiya-, J,in dealing with presumptions to 
“be raisel from a long caurae of payment 
observed: "If in oases like the present pay- 
ments at the higher, rate had continued to 
be made for a great many years so ав to 
make it unfair ta the landholler on 
&ecouat of such lapse of t'ae to be oom- 
pellet to prove the e'is ince of some 
consideration when the p. ym mb commenaed, 
it may be a question whetner the Courts 
should not presame a lawful origin for 
the payment on the analogy of the lost 
grant principle availed of to suoport long 
possession and enjoyment. That even in 
the case of immemorial usage the dostrine 
of quid pro quo is nit altogether to be 
ignored will bə seen from the observations 
of Lord Chelmsford in Gann v. Free Fishers 
of Whilstable (15 ." He did not pursue the 
argument further, as he wis of opinion 
that the fasts proved in the case he was 
dealing with gave no room for any such 
inference. 


In Venkata Perumal v. Ramulu (7) 
Sidasiva Aigar aad Napier, JJ., held 
that the Coart can presuma a lawful origin 
for а contract to pay enhanced rent where 
it ‘bas been paid fora long time, thouzh 
they diffsred as the whether the provisions 
of section 13 of the E.tates Land Aot 
were retrospective, In Yri Mahant Pr yaga 
Dossiee v. Venkama Naidu (5) S.dasiva 
Aiyar and Bakewell, JJ., held that an 
implied contract to pay an enhanood rent 
may be presumed from continued paym ant 
for a number of years, In Lold Govind Doss v, 
Ohinnapoa Naidu (24) Sadasiva Алуаг and 
Napier, JJ., follo «ed cheir decisions in Vankate 
Perumal у. Hamudw (7) as to the power 
of the Court to presume а valid Contrast ta 
pay enhanced rates. 


(24) 8 M. 164 з Ind Deo (N s.) 114, 
(24) 27 Ind. Gas, 809, 28 M. L. J. 13621, w, 
142, 
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һ: In Devanai v. Ragunatha Row (25) 
„Sundara Aiyar and Sadasiva Aiyar, JJ., were 
inolined to the view that Courts may 
presume that there was some reason 
which made it obligatory on the payee to 
make the payment when periodical pay- 
ments were made for a long time, though 
they pointed out that much caution was 
-required in the application of this principle 
when cesses were concerned. 


In Second Appeals Nos. 1639 to 1644 of 
‚1916, Spencer and Krishnan, JJ., were of 
opinion that payments for а sufficiently 
long period would entitle the Court to 
raise a presumption “that they are based 
on an agreement between the parties and 
that there must‘have been some considera. 
tion for that agreement.” 

A contrary view was taken in Arunachelum 
Chetty v. Syyad Ahamed Ambalam (4), 
where Ayling and Phillips, JJ., were of 
opinion that though an agreement to pay 
enhanced rent may be inferred from pay- 
ment for a long series of years, yet 
independent proof of -gonsideration was 
necessary to render it a binding contract. 
‘With all respect I fail to see why, if 
sircumstances exist for drawing the 
presumption that there .was an agreement, 
they should not equally be used to drawa 
presumption that there was consideration. 
As observed by Ayling, Ј., in Arumugam 
Ohetty v. Raja Jagaveera Rama Venkateswara 
‘Hittapa (3) consideration may be of the 
same implied nature as the contract to pay. 
In Sri Mahant Prayaga Dossjee v. Venkama 
Naidu (5) Sadasiva Aiyar and Bakewell, JJ., 
dissented from the decision in Arunachelum 
Ohetty v. Syyad Ahammed Ambalam (4) and 
Т entirely agree with the reasons given by 
‘them. ; . 

In Narasimha Naidu v. Ramasami (26) and 
Raja Parthasaratht App2 Row v. Ohevendra 
Chinna Sundara Ramayya (12) it was 
assumed that it was open to the Courts 
to draw the inference that there was & valid 
and enforceable agreement from long course 
of payment, thcugh on the facts of those 
cases it was held that period was not long 
enough. ` 

It was argued by the Vakil for the appel- 


(25) s Ind. Cas, 293; (1913) M. W. N. 886;18 M. 
Я T; 8 1. t "n . t 
(26) 14 M, 44;5 Ind. Dec. (N. s.) 81. 


lant that in cases of permanent tenane? 
there is an express contract at the time 
of letting and . that there consequently 


arises no room for presuming any implied 
contract with a fresh consideration and 
great reliance has been placed on the 
decision of their  Lordships of the Privy 
Council in Raja Jagaveera Rama Ven: 
katesvara Ettappa у. dAlawarasa Asari (9). I 
do not think the decision is authority 
for this proposition, All that was decided 
was that the expression ‘implied contract’ 
was an English term of art “involving the 
legal incident of some consideration moving 
from the landlord, as that insident is 
understood in Haglish Law.” Oa the facts 
found in the cases before their Lordships 
(namely, that enhanced rent was claimed 
solely because tenants dug wells at their 
own expense) it was held that there was 
no room for presuming any implied contract. 
The question as to the presumption of a lost, 
Pattah or lost proof of consideration was son- 
sidered- and the observations of Lord Sumner 
at the end of the judgment leave the question 
open. 

I am unable to see why a legal origin 


should not be presumed in oases where 
rent has at some remote period been 
enhanced. Enhancement of rents in the 


case of wet or garden crops - raised on 
dry land may be due to various causes, 
some of which would not necessarily 
negative the idea of fresh consideration 
and some of which would ew hypothesi do во, 
Where it is possible to infer a legal origin 
from along course of payment, I do not see 
why the necessary presumption shonld 
not be made. Like all presumptions their 
strength or weakness will depend upon 
the facts of the case to which they are to be 
applied. 

There may be, as pointed ont in Fen- 
katagiri Raja v. Pitchana (17) cases where the 
laud has not basen classified as wat or dry 
or garden bot the rant yaried with the 
crops and where the fissal accounts were 
prepared on this principle. In such cases 
the landlord will be entitled to enhances 
the rent if garden crops are raised, irrespao- 
tivo of whether the crops are raised with 
water from wells dug by the tenant or 
not. There may be cases where the tenant 
dug wells or tanks with the help of thé 
landlord and where the ‘landlord gave 
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Poraimboké lands for the pürpose. Ih such 
cases there is nothing to prevent the parties 
from agreeing to pay enhanced rent. See 
Lodd Govind Doss v. Ohinnappa Naidu (24), 
Theré шау be dases where rent at a certain 
rate appears to have been paid at some 
remote périod and enhanced subsequently, 
the reason not being apparent on the evi- 
dence. In such oases’ there is nothing to 
militate against the presumption of lawful 
origin for the enhancement being drawn. 
On the other hand where there is nothing 
to show that there was апу agreement 
that the rates should vary with the crops 
and where all the facts point to a fixed 
rent having been agreed upon atthe time 
of the letting, it is clear that an enhance: 
ment cannot be claimed merely because the 
tenant raised garden crops with the aid 
of water from wells dug at his expense 
or‘ water which was not the landlord's. 
There is obviously no consideration in such 
oases and no room for the drawing of any 
presumption because of certain known facts 
which exclude the possibility of any con- 
sideration. See Venkatagiri Raia v. Pitchana 
(17), Raja Venkatanarasimha v. Venkayya 
(27). Arumugam Chetty v. Raia Jagaveera Rama 
Venkateswara Httappa (3), — Sitharamrazu 
Lingarazu v. Raja Venkatadri Appa Row (28), 
Devi Bhuknoit Kastdoss Subbaraya v. 
Allamadugu Narayana Reddi (29) and Mali. 
ae Prasada — v. Vemulapalli Subbaya 
30). 


The cases above referred to, which decide 
that no consideration can be inferred merely 
by payment for a series of years where the 
only ground shown is the improvement of 
the land at the tenants sole expense, do 
not militate against the general proposition 
that the Court oan infer & lawful origin 
where а long course of conduct ig 
proved. They only illustrate the  limita- 
tion that such an inference cannot be 
drawn where the facts proved show that 
there cannot be any consideration for the 
enhanced payment, The rule as to the 
presumption of a legal origin from long 
course of conduct is always subject to the 


(27) 25 Ind. Cas. 57; 1 L. W. 575. 

(43) 21 Ind. Cas. 36; (1913) М. W. N. 645. 

(23) 28 Ind. Cas. 492; (1915) М. W. N. 209. 

(80) 10 Ind. Cas, 63; 36 M. 4; (1911) 1 M. W, N. 
315; 9 M. L. T. 443, 
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Inference’ being legally possible. As the 
reference to us is general and is not limited: 
to enhancement of rent owing to any parti- 
oular reason, I would answer the reference 
as proposed by me in the opening of my judg- 
ment. 
М. Q, Р. 
Reference answered, 


NAGPUR JUDICIAL COMMISSIONER'S 

. COURT. 

Seconp Civit Arrear No. 239 or 1902, 

September 80, 1908. 

Present: —Sir Henry Drake-Brockman, 
Kr, J. C. 

KALURAM AND OTHERS — PLAINTIFFS— 

APPEELLANTS 
versus 


RAOJI —Derenpant— RESPONDENT, 

Civil Procedure Gode (Act Y of 1908), s. 102— 
Provincial Small Causes * Courts Act (IX of 1887), 
Sch. II, Art l1—Suit by lessee to recover value of 
crops illegally removed, whether cognizable by Small 
Cause Court— Appeal, second, whether lies. 

A suit by the lessees of the lac produce of a 
village to recover the value of lac illegally removed 
during the currency of the leaso is coguizable by 
a Small Cause Court [p. 630, col. 1.] 

Krishna Prosad Nag v. Maizuddin Biswas, 17 C. 707; 
8 Ind. Deo (х. s.) 1018, Annamalai v. Subramanyan, 
18 M. 295: 5 Ind. Dec. (N. з) 559 and Nazam v. Joti 
Mal, 119 P. В. 1894, relied upon. 

In order to determine whether a suit is or is 
not cognizable by a Court of Small Causes, it is 
the original character of the suit that must be 
looked to, the mere fact of a question of title 
arising is immaterial, [p. 680, col. 1.] 

Moreshwar Bapuji Phatak v. Kushaba Shankroji, 2 
B 248; 2 Ind. Jur. 607; 1 Ind. Dec. (x. в.) 590, 
followed 

In applying section 102 of the Civil Procedure 
Code, the original character of the suit is to be 
regarded rather than the character it may subsequent. 
ly assume by operation of the findings of the Court, 
th 630, col. 1.] S 

Lakshmandas Narayandas v. Anna, 32 B. 856, 
followed. Ё 

Appeal from the decree of the Court of 
the District Judge, Bhandara, dated the 3rd 
March 1508. | 

Dr. Н. S. Gour, for the Appellants. 

Messrs. J. Mitra and 8, Ramdas, for 


the Respondent, 
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- JUDGMENT.—A- prelimirary ` objection 
is takan- to this second appeal on the 
ground that it is barred by section 586, 
Gode of Civil Precedure, the amount 
elainied being Rs. 16. only and the suit 
bine of a nature cognizable in в Court of 
Small Causes. 


In the plaint the present sp»ellants 
describe themselves merely as lessees of 
the lae produce in the village of Mendki. 
Their cause of action is simply that the 
defendants during "tbe surrency of the 
lease removed 4 maunds of lac covered 
by the lease and that this quantity was 
worth Rs. 160. Their’ learned’ Counsel 
contends in answer to the preliminary 
objection that such a suit is in effect one 
for the determination or enforcement of 
such a right or ‘interest in immoveable 
property as is referred to in Article 11 
of the Second Schedule to the Provinsial 
Small Causes Courts Act, 1887. In terms, 
the suit is marely one to recover the 
value of crops illegally carried away while 
the plaintiffs were in possession, and there 
is ample authority for the view that such 
a suit is not excluded from the jurisdic- 
tion of a Small Canse Court: see Krishna 
Prosad Nag v. Maicuddin ‘Biswas (1), Anna- 
mali v. Subramanyan (2) and Narayan v Jott 
Mal(3). Itis the original character of the 
suit which must be looked to, the mere 
fact of a question of title arising being 
immaterial: see Moreshwar Bapuji Pratak 
v hushaba Өһат!то (4). And ia applying 
section 556, Code of Civil Procedure, 
the original charactor of the suit is to 
be regarded rather than the character ib 
may subsegaently assama by operation of the 
findings of the Court Latshm ndas Narayan- 
das v. Anna (5). lhold then that no second 
appeal lies. 


I am asked to “treat the memorandum 
of second appeal ‘as an application for 
revision and to hold that the Court of 


first instance had ro justification in the. 


pleadings for treating the defendant Ranji 
as co sharer in the village. Looking to the 


(1) 17 0.707; 8 Ind Dec (N. в.) 1018. 

(2) 15 M. 298; 5 Ind Deo. (х. в.) 559. 

(3. OP В, 1894. 

(4) 2 B. 248; 2 Ind. Jur. 607; 1 Ind. Dee. (x. 8.) 


590, 
' (5) 82 В. 856, 
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form of the said issue and to the evidence 
both oral and documentary, I am clearly 
of opinion that the parties went to trial on 
the basis of the fact that Raoji and bis 
co-defendants own two-thirds of the village. 
That there are во sharers to that extent 
is not and could not be denied. The plaint- 
iff'a lessor waa the Lambardar at the 
time when the lease was given, and the 
question whether a lease given by him 
birds Raoji жопа be wholly irrelevant 
except on the  assump'ion that Rasji also 
was a во-вћагег. The plaintiffs were certainly 
nat taken by surprise, and it is not suggest- 
ed that trey objected to the evidence 
adduced by Kaoji on the question whether 
a Lambardar has power to give a lease of 
sewat produce. Ina recent case of Ohandra 
Kunwar Ohoudhri v. Narpat Singh (6) their 
Lordships of the Privy Ccuncil refused to 
remand a case on the ground that a matter 
which had been decidei had not been expressly 
put in issue. The plaintiff had been fully 
informed by th» defendants’ list of docu. 
ments and from the cross-examination of 
his witnesses that the matter was relied on 
by the defence, and consequently, had not 
been taken by surprise. In the present case 
it is even more clear that the plaintiffs 
were not placed at any disadvantage, 
while it is no less patent that they kaew 
the defendants to be во sharers in spite 
of their title not being expressly mentioned 
in the pleadings. 

I decline to interfere “in revision and 
the appeal as such is dismissed. Costs of 
the Court will be paid by the appellants and 
costs in the Courts below as already ordered. 


| Apreal dismissed, 
(6) 29 A. 184; 9 Bom. L. R. 267; 2 M. L T 169; 17 


M LJ 03; 50.1.J. 1,5 110. W. N. 8214 A. 1, 
J. 102,P. 0.). . 
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E : PRIVY COUN 7IL. 

: APPEALS Еком нЕ Марказ High Court. 
January 20, 1219, 
Present:—Lord Phillimore, Sir John 
Edge and Sir Lawrencea Jenkins. 

-- Sri Sri Sri VIKRAMA DEO 
: MAHARAJULUM GARU, 
. MAHARAJA or JEYPORE —APPELLANT 

тетѕив 
Sri RUKMINI РАГТАМАНАПРЕҮІ 
— Respon Dene. 

` Transfer of Property Act (IV' of 1882), s. 111— 
Landlord and tenat—FPorfeiture of tenancy—Denial 
of land‘ord’s title—Refusal to perform service—Breach 
of ceremonial observance, 

The repudiation of the landlord’s title by a tenant 
will in certain circumstance:, work a forfeiture of 
the tenancy. This is not the ancient Indian Law, 
but has been adopted by the Courts from the law 
of England, and is now embodied in the Transfer of 
lroperty Aot, section li! of which merely gives 
"add form to a rule already in force, [p. 634, 
col. 2 
` A denial of the landlord's title, in order to operate 
as.a forfeiture, must be by matter of record before the 
institution of any sub for forfeiture, and must be 
in clear and unmistakable terms. [p. "35, col '.] 

Semble, that the breach of ceremonial observ- 
ance prescribedina grant is not a cause of for- 
feiture or resumption, at any rate where the grantor 
is a subject, and not the Government [p. 6.6, col z.] 


A pargana within appellant's Zemindari was held 


under a putta, which provided that the holder - 


should pay a rent of ks. 15,0 0 and attend the 
Zemindar at the Dasara durbar with 500 paiks 
for service. . The holder in 1904 refused in writing 
to pay rent at Rs, 5,000 or to attend at the 
“durbar, and alleged that the pargana was an 
independent Zemindari, subject only to a rent of 
Rs 2,2 0: Е 

Held, that по forfeiture was incurred, as there 
was nodenial of title by matter of record before 
suit instituted, and the service refused was & 
subsi:iary consideration and of no substantial 
benefit to the landlord. [p. 637, col 2; р 636, col z.] 

Appeal and cross appeal from a decree of 
the Madras High Court, dated February 18tb, 
1915, and reported as 29 Ind. Cas. 365, modify- 
ing a decree of the Agent to the Governor of 
Madres. 

FACTS of the care aresuffioiently stated 
in their Lordships’ judgment. The appellant 
Maharaja sued under a Patta of lst Avgust 
le7*, and to prove his right of forfeiture 
relied particularly upon a letter of November 
26th, 1904, from defendant’s Muktyar. The 
defendant in his written statement pleaded 
that the Pargana was an independent Zemin- 
dari, subject only to a fixed rent (Kattubadi) 
of Rs, 2,20) and held under a copper plate 
of 1689. He also submitted that he had 


anyhow. made no such disclaimer of plaintiff's 
title as to work a forfeiture, 

‚ The Agent to the Governor accepted the 
copper plate story and, therefore, decreed the 
suit only at Re. 2,200 as admitted. 

On appeal the High Court (Oldfield and 
Sankaran Nair, JJ) found the onpper plate 
to be spurious and the true terms of the 
tenure to beas alleged hy plaiotiff. They, 
therefore, awarded plaintiff rent at Rs. 15,000 
but disallowed his claim for resumption 
(вве 29 Ind Cas, 265 ) 
` Messrs. Upjohn, K.0, DeG'uyther, K. О, 
and Kenworthy Brown, tor the Appellapt.— 
Under the Patta of 1877 the defendant had 
got to render there services: he refused 
to render tham, and wilfally repadia'ed the 
tenure. 


[Gord Рагим MORE: — You say he deliberately 

flaw in the face of his feudal superior.] 
. Yes: and that all over the world is a 
ground for resumption. ‘he relation of land- 
lord and tenant all over the world involves 
faalty- fidelity: this, the High Court have 
overlooked. That wilful failore to render 
such services is in India, as elsewhere, a 
grcund of forfeiture has lang since been 
recognised by this Board: Furbes v. Meer 
Mah med Tuquee (1). 

Sesondly, both by his letter of November 
25th 1904 and by his written statement, 
defenda: t denied his landlord's title and set 
up an independent title: consequently appel. 
lant, having given due notice of his intention 
to resume possession, is entitled fo a decree 
in ejestment: Doe v. Stanton 2), Vivian v. Moat 
(3), tad» ancbiya v. kanga (4) and Transfer 
of Property Act, 1582, section 111 (д). 


Messrs. Dunne, K. C., and Dube, for the 
Respondent.—The Patta which governs the 
rights cf the parties was earlier than 1882: 
hence by sestion 2 (с), the Transfer of Pro. 
perty Act, 18:2, does not apply. Even if 
section lll ‘g) applied no forfeiture 
arose. The matter must be decided by 
“justice, equity and good conscience”, ie, 
by Eoelish Law па applieah!'ae ta India; 

(1) "3 M LA 439 at p 464: 14 W.R, (Р С.) 28; б 
B LR 529; 2 Sath. P C. J. 558; 2 Sar. P. C. J. 53%; 
£0E K 61+. 

(2) 1836) 1 M. & W 63% 2 Gale 154 1 Tyr 46, 
1063; 61, J Ex.%5 : 150 E. R. 613: 48 R. R 1651, 

18) 1 St) 6Ch D 730,50 L. J. Ch. 3.1; 440 Т. 
210; 29 W. R. Bub. 

(4) 6 Ind. Cas 417: 31 М 161: 8 M. L, T. 
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M. L. J. 930; (1910) М. W. N. 462, Ej 
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Sutyabhama Dassee v. Krishna Ohunder Chatter- 
jee (5), Debiruddi v. Abdur Rahim (6 , Kally 
Dass Ahiri v. Monmohini Dassee (7), Nizamuddin 
v. Mamtazuddin (8) and Woghela Rajsangji v. 
Shekh Мазий (9). 


Denial of title in English Law causes a 
forfeitura only if made before suit by matter 
of record or in certain cases, not now material, 
in pats: Cruse’s Digest, tit. 3, Ch. 1, section 88, 
Woodfall’s Landlord and Tenant, Ch. 8, 
section 5, 19th Edition, page 363. 

[Sir LawR&NoE Je» Kins referred to Platt on 
Leases, Part 7, Ch. 1, section 2.] 

Sheikh Miadhar v. Rajani Kanta Рау (10). 
The rules laid down in Doe v. Stanion (2) 
and Vivian v. Moat (8) do not apply in 
India: Kali Kishen Tagore v. Gclam Ali (11), 
Kali Krishna Ti.gore v. Golam Ally (12). 
` Forfeiture by denial of title, unless it bs 
by matter of record, is obsolete even in 
England. In any саве defendant never 
denied he was appellant’s tenant, for he 
admitted his liability to pay rent: all he dis- 
puted was the terms of the tenancy. 

The refusalto perform the services was 
not & ground of forfeiture, The Patta has 
no re entry clause. This is not the case of a 
purely service tenure: the main considera- 
tion, was the rent, and the services were 
quite subsidiary and moreover, even if поб 
obsolete, were of a ceremonial character, In 
these circumstances no right to resume arose 
merely because they were not in fact perform- 
ed: Forbes v. Meer Mahomed Tuquee (1). 

There is no case in which failure to render 
service of this kind has been held to work a 
forfeiture. 

Mr. De Gruyther, К. O., replied. 

, JUDGMENT, 

Lor» Рнилімове.—Тһів is an appeal 
from a decision of the High Court of 
«Judicature at Madras. which varied a decree 
of the Court of the Agent tothe Governor 
of Madras. 

The suit was brought by the present 
appellant against the husband cf the 

(5) 6 C. 55; 60. L. R. 875; 8. Ind. Deo. (x. s.) 86, 


66) 17°C, 196; 8 Ind. Dec. (м, s.) 669. 
Bolo 24 C. 440; 10 W. М, 821; 1ZInd. Dec. (N. 5) 
1 


(8) 28 C. 185: 6 С W.. N. 268. 
'9* I4 I A 89 at p. 96: 11 В, 551: IT Ind. Tur. 3:5; 
5. Sar. Р. О J. :6: 6 Ind Dec м. в) 364 Р. O.). 
10 5104. Сав 70+; 40, WN 339. 
411) 18 C, 7; 6 Tnd. Dec. (к. к.) 498. 
(12) 18 C. 248; 6 Ind. реб. (N, в.) 664, 


present respondent for’ possession of th® 
Pargava of Bissemkatak, and for arrears of 
rent and mesne profits, 

The case made in the plait filed 
on 17th September 1906 was that 
Bissemkatak was in the plaintifi’s Zemin- 
dari, that under various grants or leases 
it had been held by the ancestors of the 
defendant paying rent and rendering services 
to the ancestors of the plaintiff, and that 
at the present time the governing instru- 
ment was a Райа of the Ist August 
1877, under which the then Mabarajah: 
continued the father of the defendant in 
possession of the Pargana on his payment 
of an annual Kattubadi of Rs 15,000, 
The further contents of the Patta were 
stated as follows:— . 

“Just as your father used to attend in 
Dasara for service, so, now you should 
also present yourself’ with 500 Paiks for 
servics whenever directed to do во. These 
directions are given imperatively.” 

The plaint proceeded to aver that the 
defendant had been directed їп 1903 to 
render services by attending the ensuing 
Dasara Darbar at Jeypore, that he did 
not attend the Dasara, or remit. the 
Kattubadi that year or in 1903, but had- 
replied to the ө ась that Bissemkatak 
Pargana was not held on service tenure, 
but that it was an independent Zemindari, 
which bad only to pay to the Zemindar 
of Jeypore a fixed, unchanging and un- 
changeable Kattubadi of Rs. 2,200 as per 
Permanent Settlement Records, and had | 
remitted therewith Rs. 3,300 only; that he + 
had been warned of the consequences of 
his conduct and given an opportunity for 
withdrawing his repudiation, but that he 
persisted in repudiating the plaintiff's 
title to the Pargana and in denying his 
liability as service bolder under the plaint- 
iff, and also in setting up а title in 
himself to the Pargana as an independent 
Zemiudar subject only to the payment to 
the plaintiff of a fixed, unchanging and 
unchangeable Kattubadi of Rs, 2,200 
annually. 

Ths plaintiff thereupon contended that 
the Pargara was held either .n service 
tenure ру the defendant merely as a 
r-muner&tion for discharging the services 
annexed to the said offiae, or oa а tenure 
subject to the condition and burden of 
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rendering such servise to the Zemindar, 
that in the former case it was competent 
to the plaintiff to dispense with such 
services and to resume the Pargana 
at pleasure, and that in either case the 
defendant was liable to forfeit the Par- 
gana by reason of his repudiating the 
plaintif’s title and his (defendant's) 
liability to render such services and to pay 
the Kattubadi of Rs. 15,000 and of his re. 
fusing to perform such services, 

The defendant by his written statement 
said that the estate of  Bissemkatak was 
an independent estate at first, but became 
subordinate to the Jeypore Zemindari, that 
the owner of Bissemkatak, whom he styled 
Zemindar, did not hold his estate on 
condition of rendering any service to the 
Maharajah, and that at any rate, + some 
time before 1689, he agreed to pay a fixed 
rent to the Maharajah and thereupon any 
duty to render service ceased. And he 
set up a Patta supposed to bs engraved on 
& copper plate whereby the Maharajah 
acknowledged the permanent and hereditary 
freehold right of the Bissemkatak Zemindar, 
fixing the Jamabandi or rent at Rs, 2,200, 
He further said that the Bissemkatak 
estate had no connection with Jeypore, 
nor was it subordinate to it, except in the 
manner mentioned above. He admitted 
that he had repudiated the claims made 
by the Maharajah їп his Ietters of 
summons as to the tenure on which his 
estate was held, and he denied 
the various allegations made in the plaint, 
both in respect of the nature of his tenure, 
and of the plaintiff'r right to resume. He 
gave reasons why even if the obligation 
to render services was not put an end to 
by the fixing of a Jamabandi in lieu in 
1689, the liability to render ‘them had at 
any rate now ceased. And finally he sub- 
mitted that in the ciroumstances of the 
case he had made no disclaimer, or denial 
in law, of the plaintiff’s title such as to work 
a forfeiture of the estate. 

The first question, therefore, to be deter- 
mined was that of the tenure by which 
the defendant held his estate. His father 
had unquestionably accepted the Patta of 
1877; but if the defendant could establish 
ihe copper plate of 1689, he might. them 
be able to free himself from the effeat of 
the Patta-of 1577. ‘There would still be 


a good many diffieulties in his way, but 
in their Lordships’ opinion it is unnecessary 
to discuss them, At the root of the 
defendant’s case lay the question of the 
genuineness of the copper plate. 

The Agent in the Court of first instance 
accepted it as genuine ; the High Court took 
the opposite view. i 

After hearing all that could be said upon 
the subject by Counsel for the respondent, 
who was in this respect в Gross-appellant 
attacking the deoree of the High Court, 
their Lordships think that the decision of 
that Court was right, and they conour in the 
reasons given by Oldfield, J, 

The ancestors of the defendant were no 
doubt from time to time, as far back 88 
it can be traced, in occupation of Bissem- 
katak. They were excluded by the then 
Maharajah from possession about 1816 and 
remained out of possession till somewhere 
about the year 1850 or it may be 1853, 
when a lease was granted at the rent (said 
to bə a reduced rent) of Rs. 1,500. 

In October 1853 oconrs the first mention 
of the alleged copper plate, but it was 
probably not produced to anyone in authority, 
At that time and since the rent supposed 
to be reserved according to the copper 
plate was stated to be Ra. 2,200, but in 
1902 to be Re. 2,500. 

The story told on behalf of the defendant 
was that some representative of the then 
owner took it to the Government agent in 
1853 or 1854 and then instead of bringing if 
back to his master kept it, because he had 
а quarrel with his master; that it remained 
in his house for many years till there was 
a threat that some Government official was 
going to search the house in connection 
with some charge of malversation, where- 
upon the defaulting servant took the copper 
plate to the brother of the widow of the 
last owner, who gave it to the widow, who 
gave it to a Government agent in the year 
1891. The document, therefore, according 
to this story was out of proper custody from 
1854 to 1891. 

No doubt, in 1891, the copper plate whioh. 
was produced at the trial, and whioh “WaS. 
relied upon by the defendant, was pro- 
duced and handed to the Government Agent 
since when its possession is accounted for, 

But the whole story is а moat impro- 
bable one, and against it are the unquea- 
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tioned facts that in 1845 and 1846, during 
the time when the defendant’s ancestors 
were out of possession, two suits were brought 
against the Maharajah to recover possession 
and discontinued; that when the defendant’s 
ancestor was restored to possession it was 
on а reduced rent of Rs. 1,500, but with 
the condition of rendering service; that 
in 1854 a new lease at R: 2.5.0, and in 
1864 a farther lease at the increased rent 
of Re, 5,000, always with the condition of 
service, aud fiaally in 1877 the Patta or 
lease already re'erred to were given and 
accepted, a state of things entirely incon- 
Sistent with tha supposed existence of a 
permanent tenure ab a fixed rent of 
Re. 2,200 without any duty to: render 
Bervioe. 


In their Lordships’ opinion the genuine- 
ness of tue sopper plate of 16:9 was not 
proved, and there is no reason for saying 
that the Patta of 1877 was invalid; ani 
the relations between the parties must be 
helito be governed by the terms of this 
Рана, 

The cross-appeal of the 
therefore, fails. 

Theie ‘Lordships have now to deal with 
the principal appeal. 


- Tang High Court, while reversin the 
decision of the Agent and makiog a decree 
in favour of the appellant, has granted 
him relief to а limited extent only. It 
erdered and decreed that the respondent, 
Who had by that time succeeded to the 
estate of the deceasad defendant, should 
pay with interest tbe arresrs of rent at 
the rate prescribed by the Райа, bnt it 
did not give to the appellant possession 
of the property, holding that no forfeiture 
had been established. 

* Ia their Lordships’ opinion it is & con- 
sequence of the’ decision of the High Court 
that the ;espondent hilis a tenure derived 
from the Zamindari of the Maharajah, and 
thera is an obligation upon the tenant for 
the time being to pay the rent, and so far 
as modern conditions of society and law 
permit, to render the service prescribed by 
the Patta. 

So far they accede to the contentions of 
the appellant. Tney have now to enquire 
whether in these circumstances the acta 
and omissions of the deceased defendant 


respondents, 


were such as to create a forfeiture of his. 
estate. x 

The case. for the appellant is put 
paragraph 31 of his plaint: — 

"Whether the Pargana was held on service 
tenure by the defendant merely as 
Temuneration for discharging ths services 
annexed to the said office or on a tenure 
subject to the condition and burden of. 
rendering such service to the Zamindar, it 
is competent to the plaintiff in the former 
ease to dispense with such services and to 
resume the Pargana at pleasure, and in. 
either case the defendant is liable to for- 
feit the Pargana by repudiating the plaint- 
ifs title and his (defendant's) liability: 
to render such services and to pay the 
Kattubadi of Rs. 15,00 and by refusing 
to perform such services, and it is com- 
petent to the plaintiff to enforce such 
forfeiture as he has done by his notice, 
dated 24th April 1906, and resume the 
possession and management of the Pargana.” 

He thus rai-es two groundsof forfeiture; the 
second, which their Lordships propose to take 
first, beirg that the tenant has repudiated his 
landlord's ti'le; and it must be accepted that 
itis the law of India that thers ara circum. 
stances in which such a r padiation wll 
work a f rfeiture. This liwis not ancient 
Indian Law, but has been adoptel by the 
Coar s from the law of England, and is now 
em died in a S'atute, 

By the Transfer of Pr^porty Aot, 1€82. 

“5 c ionlll. А lease cf immoveable proper- 


ty determin s:— 
* $ 


in. 


* % & * 

"(g) By forfeitur:; that із to say, (1) in 
саве tle lessee breaks an express condi ion 
which provi es that, oa breach thereof 
the lessor may re-enter or the leas; shall 
become void; ог (2) in oasa the lessee 
renoinces bis charicter as such by setting 
up а title in a third rerson or by claiming 
title in himself; and in either ease the lessor 
or his transferee does some act showing his 
inten ion to determine t e lease.” 

This ssatu:ory provision not being retros- 
рес ive (see seciion 2) does not govern the 
present case. Виз 16 ів іо substance the placing 
ina statur ry fo mof che гше of law which had 
been already adop «d t y the Courts in India. 


` [See ^ ally Dass Ahiriv. Maamohini Dassee (7). ] 


They are directed by the several oharters 
to proseed where the law is silent, in accord- 
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ance with justice, eqnity and gocd conscience 
and the rules of English Law as to for- 
fei'ura of tenancy may be held and have 
been held to be consonant with*these prin- 
siples and to be applicable to India. See 
Ni amudaén v. Maintazuddin (x). 

Now the role of English Law is.that a 
tenant wil ferfeit his holding if he denies 
his landlord's title in clear, unmistakable 
terms, whether by matter of recoid, or by 
certain matters in pas, 

The qualifeation that the denial must 
be in clear and unmistakable terms has nat 
unfrequeotiy been applied by the Courts 
in India, which have held that where a 


tenent admits that he does hold as a t-nant, 


of the person whoclaims to be his lanelord, but 
disputes the terms of the tenanoy, and se‘s up 
terms more favourabla to himself, he does 
not, though he fails in establishing a more 
fayourable ter апоу, s far deny the landlord's 
title as to worka forfeitnre, [See Уи v. 
Прет" (13°, Venkaj Krishna Nuidkarnt. v. 
Lakshman Demi Kandar (14), Unhomma Devi 
у. Vatkunta Hegde (15) and Ohinna Narayudv 
v. Harischendana Deo (16).] 

Oounsel for the respondent contended that 
she was enti'led to the benefit of these rulings, 
and that in this ease there was no sush olsae 
aid anmistakable denial. 

Whether this be so or not, their Lordships 
do nt Gnd it necessary to decide for tha fol. 
‘lowing reasons:— 

(1) There їз bere no denial by matter 
of record bafora tha present suit was in- 
stitu'el, Denial in the snit will not work 
a forfeiture of whi: h advantage oan be taken 
in that sait, bsonuse the forfeiture must 
have a*craed before the sui: was instituted, 
[S е N.zunuddin v. Mamtaeuddin (3 , already 
referred to, and ths previous cise of Prannath 
Shaha v. Ma hu Khulu (17) there a'ted ] 

(2) As to forfaiture by matter in pais, 
this, according to Hoglish Law, овапггей when 
the tenant purported to make a tortious 
conveyance such as a feoffment with livery 
of seisin, the result of which was to pur- 
port to giva to the feoffeea greater estate 


(18) 15 В 477;8 Tnd Deo ‘nw sg.) 277, 

(14: 20 B 354 F B ; 10 Ind. Пес 'N s` 798. 

(16) 17 M. 2 8; 8 M. L. J. 287; 6 Ind, Deo. (м. в.) 
150 

(16) 27 M. 93. ` 

(17), 13 C, 96; 6 Ind. Deo. (x, s.) 563. 


than he himself had in the land; in such 
ease the estate thus given, though forfeitable 
immediately to the person claiming by a 
prior title, was good against everyone else. 
The feoffment was then said to operate by 
tort, р 

When Һу the Real Property Act (8 and 9 
Viet, в, 106,8. 4), it was provided that no 
feoffment should have in future any tortious 
operation, the reason for imposing a forfeiture 
ceased, 

It never was applicable in India, and 
their Lordships can find no authority for 
saying that an “innocent conveyance” ever 
operated in England as a cause of forfeiture, 
or that 16 has ever been held so to operate 
in Indis. 

The English Law on this subject is con- 
veniently to be found in Bacon’s Abridgment, 

Leases,” Т2, and Platt on Leases, Part 7, 
Ch. 1, section 2. 

' Some confusion has arisen from a misunder- 
standing of the reason why a tenant from 
yearto year may, when he has denied hig 
landlord’a title, be ejested without notice. 
[Dos у. Stanton (2) and Vivian v. Moat (3).] 

The reasonis explained in Doe do Graves 
v Wells (18) and in Platt on Leases. 

lt is not because the denial or disclaimer 
works aforfeiture, Platt expresses it thus:— 

‘The holding being from year to year 
subject to the mutual will of landlord and 
tenant to determine it on giving the usual 6 
months’ notios, evidence of a disclaimer... is 
evidence of an election to put an end to 
tbe tenancy and supersede the necessity for 
such notice... Hence verbal or written denials 
of a tenarcy have rendered a notice to quit 
urnecessary, but it does not appear that they 
have effected a forfeiture of the term.” 

That а tenant who diaputes bis character as 
tenact does not thereby forfeit a lease for a 
term certain is shown by Deo d. Graves v. 
Wells (15). 

The doctrina of Vivian v. Moat (3) does 
not apply to Indian tenures such as the 
present, [See Koli Kishen Tagore v. Golam 
Ali(11), Kali Krishna Togore v. Golam Ally 
(12) and Vithu v. Dhonat (13) already cited, } 

This being so there was in the present 
sare no such renunciation by the tenant of 
his character as such as to work a forfeiture. 

Their Lordships bave gone at some length 


(18) (7839) 10 A. ФЕ. 427; 2 P. & W, 396; 8 L, J. 
Q. B. 266; 3 Jur. $20; 113 E. В, 162; 50 R. В. 473. 
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into this point, because it was argued 
with much learning and insistence at their 
Lordships’ Bar; but it is difficult to find any 
trace in the judgment of the High Court of 
its having been made а serious matter of dis- 
cussion there. 

It was no doubt raised slightly but suffi. 
ciently in paragraphs 02, 63, 64and 73 of the 
memorandum of appeal to the High Court; 
but the written judgment of the learned 
Judges seems to deal with the other ground 
of forfeiture only. 

This their Lordships must now approach. 
Jt has been described at their Lordships’ 
Bar as the contumacious refusal of the 
defendant to render the services prescribed 
by the Patta. 

After two or more formal demands 
requiring the defendant’s attendance af 
the Durbar and his payment of the rent 
due, the agent and Muktyar of the defend- 
ant wrote to the Maharajah on the 26th 
November 1904, the following letter. 

“MAHARAJAH, 

“Jam in due receipt of your so-called 
Hukums Nos, 818 and 683 of the 4th October 
1904, calling on me to attend your Dasara 
Durbar of this year with 500 Paike and 
Rs. 15,000 (fifteen thousand) on account of 
what you call Talapu Dewani Kattubadi of 
Fasli 1313 and Rs. 7,500 (seven thousand five 
hundred) for the first half-year of Fasli 1314. 

“2 The Bissemkatak estate is not held 
on service tenure as you seem to imply. 


It is an independent Zemindari which 
has only to pay the Jeypore Zemindari 
a fixed, unchanging and unchangeable 


Kattubadi of Re. 2,200 (two thousand two 
hundred) as per Permanent Settlement 
Records. 

*3. I have, therefore, remitted Rs. 2,200 
(rupees two thousand and two hundred) 
on account of Kattubadi for Fasli 1313 
and Rs. 1,100 (one thousand and one 
hundred) for the 186 and 2nd instalments 
of the present Fasli 1314, which, I 
request, you will be pleased to accept and 
formally acknowledge.” 


Thereafter, though warned of the conse- 
quences of his refusal, the defendant persist- 
ed in his non-compliance. 


The Judges of the High Court care 
to the conclusion that the; second condi- 
tion of attendance, when on Sircar busi- 
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ness, wad so indefinite as to be utüenforceable, 
aud that the first condition, now that 
there was no longet any question „of 
military service, was merely ote of .an 
attendandd ou ceremonial бвойвіоов, which 
was not service but coniplimentary only, 
or a mark of respect which every pérson, 
even an official, is expected to pay to his 
superiors. And they said that there was 
no authority for holding that failure ia 
this respset would lead to forfeiture, or to 
a liability to resumption. 

At their Lordships’ Bar the point was 
made that there was no proviso for ré- 
entry upon breach contained in the Patta, 
and reliance was placed upon Forbes v. 


Meer Mahomed Tuqee (1). This case, 
however, was not one of donfumacious 
refueal to render a possible service; it 


was a oase where, owing to alteréd condi- 
tions of society, the prescribed servides 
sould no longer be rendered, and where 
the superior landlord sought thereupon fo 
resume the tenanoy, and in the opinion of 
their Lordships failed. 

There are, however, expressions in their 
Lordships’ judgment in that case whioh 
are of some assistance to the respondent, 
and no authority of weight was produced 
for rendering the breach of such a oére- 
monial observance & cause of forfeiture or 
resumption, atany rate where the superior 


landlord was a subject, and not the 
Government. ` 

It may be said that in this oase the 
rent reserved is the principal matter, and 


that the rest is only subsidiary. 

It may also Һе observed that under 
modern conditions it is doubtful whether a 
strict compliance, modo et forma, with the 
provisions of the Patta, would not be of 
publie ineonveniened snd perhaps forbidden 
by superior authority. Modern conditions 
also make the service suggested highly 
burdensome and without any corresponding 
benefit to the superior. 

Having all these considerations in mind 
their Lordships agree with the judgment 
of the High Court, that the refusal to 
render these services-did not operate to 
create a forfeiture: or give occasion for 
resumption... . 

At the same time their Lordships must 
not be held to approve of the total failure 
to render ceremonial respect to the Maha- 
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rajah, still less of the language in which 
the refusal was couched; and they must 
not be taken as desiding that there is 
no method by which an absolute and 
blank refusal might not incur some ap- 
propriate penalty, and they hope that 
these observations will lead the parties 
to make some sensible arrangement in 
future. 

When both landlord and tenant were 
minors, a sum of money appears to have 
been publicly paid at the Durbar in lieu 
of service. Whether this course should be 
taken, or the attendance of the tenant 
with a small retinne at the Durbar should 
be deemed appropriate and sufficient, must 
be left for the present to the good sense 
of the parties, ; 

Their Lordships, however, think that 
the appellant is entitled to have his posi- 
tion as superior put in a clearer light 
than it was put in the formal decree of 
the High Court, and that the order and 
decree that the respondent shoald pay, 
should be prefaced by the words: ‘This 
Court being of opinion that the defendant 
held, and the respondent holds, a tenure 
under the appellant.” 

Subject to this variation the appeal 
fails. But seeing that there has been this 
slight success, and that the cross-appeal 
has failed, their Lordships think that justice 
will be met by leaving the decision of 
the High Court as to costs as it stands, 
and by giving no costs of this appeal. 

Their Lordships will, therefore, humbly 
recommend His Majesty that the deoree 
of the High Court be, subject to the 
variation above mentioned, affirmed, and 
that the oross-appeal be dismissed, and 
that the parties should respectively pay 
their own cos's of the appeals to His 
Majesty in Council. 

| Appeal dismissed; 
Decree varied 

Solicitors for the Appellant: Messrs, Т, L. 
Wilson $ Оо. 

Solicitors for the Respondent: 


Mr. Douglas 
Grant, 
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PUNJAB CHIEF COURT. 
MisceLuangous First APPEAL No, 2728 ок 
1918, 

March 21, 1919, x 

Present:—Sir Henry Rattigan, Kr., Chief 

Judge. 
GANESH DAS AND OTHERS—DEFENDANT3— 
APPRLLANTS 
versus 
KESHO DAS, minor, THROUGH Musammat 
KARM BAI, His MOTHER—PLAINTIFF — 
ResPonDEnt, 

Civil Procedure Code Act V of 1908), Sch. II, para. 17 
—Arbitration—Agreement to refer—Consent obtained 
by misrepresentation, effect of—Application to file 
agreement in Court, whether entertainable. 

Where a party has been induced by misrepresenta. 
tion to refer a dispute to arbitration, he is at liberty 
to revoke the reference and the agreenient to 
refer cannot be filed in Court, [p 640, col. 1.] 

The parties to a dispute referred it to arbitra- 
tion, but almost immediately after the execution 
of the agreement of reference the defendants 
refused toact npon it and consequently the plaintiff, 
through his next friend, applied to have the agree. 
ment filed in Court. It was found that the defendants 
were induced to execute the document by mis. 
representations on the part of tho arbitrators and 
the plaintiff's friend: 

Held, that under the circumstances the defendants 
were justified in refusing to abide by the agree. 
ment. [p. 640, col 1.] 

Miscellaneous firs& appeal from the order 
of the Senior Subordinate Judge, Ist Class, 
Jhang, dated the 24th July 1918, ordering 
the agreement to be filed in Court, 

The Hon'ble Pandit Sheo Narain and Lala 
Jagan Noth, for the Appellants. 

Bakhshi Tek Ohand and Lala Mehr Ohand 
Mahajan, for the Respondent, 


JUDGMENT.—The following table ex- 
plains the relationship of the parties: — 


ын DAS 





Ganesh Das, Jinda Ram, marricd 
(defendant No. 1) Musammat 
Karm Bai, 
L Kesho Das, (ylaintiff.) 
Nanak Chand, Maya Das, 


(defendant No, 2.) (defendant Хо, 3.) 


From the evidence on the record it 
appears that after the death of Jinda Ram, 
plaintiff's father, disputes arose between, hia 
widow, Musammat Karm Bai, and Ganesh 
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Das and his sons, the widow claiming that 
all the moveable and immovaable property 
in the possession of defendants was the 
property of a joint Hindu family of which 
the во parcensrs were her son (a minor 
under her guardianship) on the one side, 
and Ganesh Das and his sons on the 
other side, each party being entitled to 
one half, Oa the other hand, Ginesh Das 
. and his sons denied that plaintiff's fatasr 
had, аб the time of his death, been joint 
with them, that the property belonged to 
а joint Hindu family of which plaintiff 
was а GO-parcener, or that' plaintiff was 
entitled to a half share in the said property. 
ТЕ ia admitted that in these disputes 
between the parties, one Wali Ram (whose 
son had married the daughter of Jinda. 
Ram, plaintiff's father) was a strenuous 
partisan of the widow Musammat Karm Bai 
and that the widow at first took astion 
but unsuocessfully under the provisions of 
Act XIX of 1841. Subsequently, in order 
to avoid unprofitable litigation, certain 
members of the brotherhood induced the 
parties to submit their differences to the 
arbitrament of  Obaudhri Wazir Chand 
and Bhai Kala Ram, and after considerable 
digoussion, ‘an agreement was executed on 
the 14th May 1У17, the terms of which, 
as summarised by the Senior Sabordiuste 
Judge, were as follows: — The whole matter 
in dispute between the parties with regard 


to the partition of all the moveabl»s and’ 


immoveable property of the joint Hindu 
family cf the parties, no matter in whose 
name or favour deeds or documents шву 


be or in whose possession any property 
may be, shall be determined by two 
arbitrators, Chaudhri Wozir Chand and 


Bhai Kala Ram, whose decision shall be 
binding upon the parties, aud they shail 
во decide the dispute that for the future 
none of the property shall remain joint; 
and in case of difference of opinien between 
the arbitrators Cnaudhri Phirays Lil 
will act as umpire and the decision of the 
majority shall prevail; and the agreement 
shall remaininthe possession of Craadhri 
Wazir Chand.” 

Tais agreement was sigaed hy the widow 
and by all three defendants, but admitredly 
defendants (especially Mya Das), almost 
immadiately after the execution of the 
deed, refused to ast upon it, and on the 


` INDIAN OASES, 


[1015 


17th May 1917 (three days after itsexeen- 
tion) Musammat Karm Bui, as next friend 
of her minor son, Kesho Das, was 
obliged to apply to the Court of the 
Senior Subordinate Judge, under section 
17 of Schedale IL of the Civil Peosedure 
Code, that the said agreement should” be 
filed in Court with a view to a reference 
baing made to the aforesaid a bitrators: 
Оа reseiving notice to show cause why 
the agreement should поб be filed, 
the defendants appeared in Court and 
pleaded, in effect, that they. had executed 
the agreement, but that the words "the 
property of a joint Hindu family” had 
been entered in’ the agreement without 
their ednsent; that on finding that the 
words in question had been entered id 
the dead, they had protested as the words 
amounted to an admission which they 
sertainly would never have made; that they 
had atfirst refused to execute the agree- 
ment but that they were reassured by 
the arhitrators, who said that they hal 
already agreed to give "something" (or a 
lump sum) to the plaintiff, that there was 
no ideg of partitioning the property and 
the agreement was in the form of a refer: 
ence to arbitration merely to give greater 
security to the parties and that Chaudhri 
Wazir Chand would keep the deed with 
hia. i З 

The Senior Subordirate Judge framed 
issues to cover the pleadings of the 
parties and in a lengthy judgment arrived 
at the followirg conclusions: — р 

(1) The defendants had failed to prove 
that the agreement was anything other than 
an ordinary agreemeut to refer a dispute 
to arbitration or that there was any kind 
of previous settlement to the effect that the 
arbitrators would give plaintiff merely 8 
lamp sum and would not partition the pro- 
perty; 

(2) that there was no evidence to prove 
either that the agreement hai been revoked 
by the defendants or that the arbitrators 
refused to proceed with the arb.tcation; 
and 


(3) that all defendants executed the 
agreement with full knowledga of 108 contents 
and that no fraud or deceit of any kind was 
ргазіівей upon them by Wali Ram or anybody 
alga, 
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The learned Judge accordingly accepted 
the application of the plaintiff, ordered the 
agreement fo be filed in Conrt and in 
pursuance of its terms appointed Chaudhri 
Wazir Chand and Biai Kala Ram arbitrators 
and directed them to file their award in Court 
within one month. It was further ordered 
that in case the arbitrators could not agree, 
Chaudhri Pniraya Lal was to join them 
as umpire and that the desision of the 
majority should prevail. This order was 
dated the 24th Juy 1918, and on the 22ad 
Ostober 1518 an appeal was filed in this 
Court by Mr. Jagan Nath on behalf of 
.the defendants. Subsequently on the 23rd 
Daeember 1918 Mr, Sheo Narain filed 
additional grounds of appeal. These grounds 
relate бо questions of registration and 
jurisdiction, which were admittedly not 
urgsd in the Court below, were- not taken 
in the original ground of appeal -filed in 
this Court and were preferred at a time 
when limitation had expired for an appeal 
from the order cf-the lower Oonrt. Mr. 
‚Тек Cand very naturally objested to my 
. entertaining these grounds at this late 
. Stage but I find it unnecessary to deal with 
. them, as Таш of opinion that the appeal 
‘must succeed on the merits, I find it 
impossible to agree with the lower Court's 
finding that the defendants executed the 
< agreement with . full knowledge and approval 
of its contents and that no fraud or 
deceit 
them. Nor can I follow the argament that 
the words "the property of & joint Hindu 
.family" were inserted in the interests of 
. defendants. Jt was plaintiff'l mother and 
friends, notably Wali Ram, who were insisting 
that the plaintiff was the member of a joint 
. Hindu family and that the property in 
dispute was the property of such family, 
. whereas defendants’ contention throughout 
: has been that plaintiff’s father at the time 

. of his death was not a member of the joint 
. Hindu family and that the property in 
dispute was not the property of the joint 


family of which plaintiff and his father 
were members. It is impossible under 
. these circumstances to believe that the 


. words to which defendants take objection 
were inserted in the deed by defendants 
or on their behalf. . 

Oa the other hand, the probabilities are 

.. sortainly more in favour of Mr. Sheo Narain's 
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arguments that Wali Ram Һай these 
words inserted in order to entrap defendints 
into an admission that the property belonged 
to a joint Hindu family. There is evidence 
to the effest that Maya Das defendant 
strenuously obiested as soon as he heard 
the words read out and that his objestion 
gave way only when he was informed by 
the arbitrators that they bad practically 
desided to give plaintiff a lump sum and 
not to attempt any partition of the pro- 
perty in dispute. 

This seems to me a far more likely 
story than that of the plaintiff's witnesses, 
who would have us b.lieve that the de. 
fendants, after emphatically denying that 
there was any joint family of which they 
and the plaintiff were tha go parceners, 
willingly acquiesced in the insertion of 
words in a deed by which the existence 
of a joint family was admitted. 

Furthermore, no explanation is forth. 
coming to acsount for the very sudden 
change of front on the part of the de- 
fendants. Oa the 14th May they had, 
asdording to the plaintiff, readily accepted 
the agreement in every respect and yet 
on the very next day they flatly refused 
to proseed with the arbitration, thereby 
compelling plaintiff to come into Court on 
the :7th May with a petition praying 


-that the agreement ke made an order of 
Court 
of апу kind was practised upon - 


Defendants explain (and the explanation 
seems reasonable) that as soon ag they 
executed the document, Wali Ram 
made no secret of the fact that he had 
played a trick upon them and that it 
would be impessible for them now to 


‘contend that plaintiff was not а oo parcener 
.and that it was in consequence of what 


they heard that they refused to go on 
with the proceedings, 

The balance of probabilities seems to me 
Story and as, 
I have said, plaintiff's version cannot ag- 


-couat for defendants suddenly and with. 


out cause resiling from a position which 
they had taken up a day before, 

The result is that £ find that defend. 
ants, though they executed the dosum mt, 
were induced to do so by representations 


‘on the part of the arbitrators and plaint- 


iffs friend Wali Ham and that those 
representations were disowned by Wazig 


2€40 
MAKRAND SINGH V. KALLU SINGH. 


Chand and Wali Ram very shortly after 
the document had been exeouted. In other 
words, I hold that defendants’ consent 
was induced by misrepresentations and that 
they were justified in refusing to abide 
by the agreement when they found that 
а trick of this kind had been played 
-upon them. 


J, accordingly, accept the appeal and 
reject plaintiff's application under section 
17 of the Second Schedule of the Civil 
Procedure Code. Plaintiff must pay costs 
throughout. 

Appeal accepted, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No, 155 oF 1918. 
April 4, 1919. 

Preseni ;—Mr. Justice Rafique and Mr. 
Justice Piggott. 

MAKRAND SINGH AND ANOTEER— 
JupGMENT-DEBTOR3—A PPELLANTS 
Versus 

. KALLU SINGH.— DECREE-HOLDER— 

f RESPONDENT, 

Limitation Act (IX of 1908), Sch. 1, Art. 66—Civil 
Procedure Code (Act V of 1903), О. XXXIV, v. 6— 
Mortgage bond—Aloney payable after seven years or 
on default in payment of interet—Suit on bond— 
Application for personal decree—Limitation appli- 
cable. 

A mortgage-vond, dated September 1902, provided 
for the repayment of the money advanced upon 
jt after the lapse of seven years and the payment 
of interest yearly, leaving it optional with the 
mortgagee to recover the principal either on default 
of- payment of interest, or after the expiry of the 
term. Default was made in the payment of interest 
in 1403, The mortgagee sued in 1914 and obtained 
a decree against the mortgaged property, but the 
amount realised by the sale of that property in 
execution being insufficient to cover the amount 
of the decree; he applied, under Order XXXIV, 
rule 6, of the Code of Civil Procedure, for в personal 
decree, when it was objected that the remedy 
by way of а personal decree was parred by limita- 


tion. 

Held, that Article 66 of Schedule I of the Limitation 
Act applied to the case and that the suit, haying 
been brought within six years from the expiry of 
the term given in the bond, was within time. [p. 641, 
col. 1.) 
` Appeal from the order of the District Judge, 
Farrakhabad, dated the 8th August 1918, 
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Mr. Gulzari Lal, for the Appellants. 

Mr. A. S. Osborne, for the Respondent. 

JUDGMENT.—The only point in the 
appeal before us is whether the remedy sought 
by the deoree-holder under Order. XXXIV, 
rule 6, of the Code of Civil Procedure is 
barred by limitation. The learned Judge of. 
the lower Appellate Court has applied Artiole 
$8 of the Limitation Act. The bond pro- 
wided that the money advanced upon it 
was to be paid after the lapse of seven 
years and the interest was to be paid 
yearly. The mortgagee was given the option 
of suing either on default in the payment 
of interest or after the expiry of the term. 
The mortgagee sved after the expiry of the 
term and obtained a decree against the 
mortgaged property. It was sold in execu- 
tion of the decree and fetched only Ra. 25. 
The amount of the decree was Rs. 1,456-13 0. 
The decree-holder then applied under Order 
XXXIV, rule 6, for a personal decree. The 
judgment-debtors pleaded limitation, on the 
allegation that the cause of action accrued 
to the mortgagee after one year of the 
execution of the bond when the first 
default in payment of interest was made. 
The trial Court yielded to this objection 
and rejected the prayer of the decree-holder 
for & personal decree against the legal 
representatives of the mortgagor. On appeal 
by the decree-holder the learned District 
Judge, disagreeing with the first Court, 
reversed its order and remanded the case 
for trial. The appeal before us is from 
the remand order ofthe learned District 
Judge, dated the 8th of August 1918, by 
which heheld that the remedy of the 
mortgagee for obtaining a personal decree 
under Order XXXIV, rule 6, was not barred 
by limitation. It is eontendéd on behalf of 
the appellants, the judgment-debtors, that 
the cause of action accrued to the mortgagee 
for a personal decree on the first default in 
the payment of interest, that is, sometime 
in September 1903. As tbe bond is a 
registered bond, the mor! gagee could claim 
six years from that date. Had he asked 
for & personal deoree within six years of 
September 1903 he would have been with- 
in time. He broughtthe suit on the mort- 
gege sometime in 1914 and by that time 
the personal remedy had become barred. 

We are unable to agree with the learned 
Counsel for the appellants in view of g 
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decision of this Court reported as бут 
Prasad v. Sher Ali (1). The bmd in that 
case contained almost the same terms as 
the bond in the present oase. The learned 
Judges held that the bond was a single 
bond and the Article of the Limitation Act 
applicable was Article 66. They calculated 
the period from the expiry of the term 
given in the bond. In the present oase 
the term expired in September 1909, the 
mortgagee instituted his suit in 1914 and 
his suit was, therefore, within time. 

The appeal fails and is dismissed with 
costs, incloding in this Court fees on the 
higher soale, The stay order is discharged, 

Appeal dismissed 


(1) 39 Ind. Cas 574; 15 A. L. J. 813. 


CALCUTIA H'GH COURT. 
APPEAL FROM APPELLATE D&c«&g No, 1131 
oF 1917. 

January 21, 1919. 

Present : —Mr. Justice Benshoroft. 
ABDU u MAJID AND orHexs—P LAIATIFFS— 
APPELLAsTS 
versus 


NUR MUHAMMAD ano ANOTHAR— 
Darg + „А т8 — ResPoNDENTS 

Landlord and tenant —"Mourashi mokarari jamai 
jami,” whether applies to raiyat or to tenure-holder— 
Civil Procedure Code (Act V of 1905), О XX, r. 2— 
Judgment written by one Judge delivered during his 
absence by his colleague, legality of. 

The words “‘mourashi mokarari jamai jami” standing 
by themselves describe the position of a rayat rather 
` than that of a tenure-holder, but they are not neces- 
sarily inconsistent with the position of a tenure- 
holder. [p. 644, col. 2] 

The contention that a judgment written by one 
Judge and delivered by his colleague during tho 
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absence of the former is not a judgment within the 
mo^aning of Ord r XX, rule 2, of. the Civil Procedure 
Code is & purely technical one and has got no sub- 
Staucein it. [p.613, col. 2 1 

Sub. 


Appaal against the desraa of the 
ordinate Judge, Hoogly, dated the 27th 
February 1917, affirming that of the Mun- 
sif, Hoogly, dated the 3lst August 1915. 

FATS appear from the judgment. . 

De. Jadunath Kanjilall, tor the Appellants, 
—This appeal is on behalf of the plaintiffs 
aud if arises out of a suit for ejeotment of 
the defendants after serving a notica upon 
them under section 49 of the Bengal Tenancy 
Ast The defence is that they are 
undar-tenare holders or at least they are 
Raiyats and are, therefore, not liable to 
ejestment by a notise under section 49. 
The suit has been dismissed by both the 
Courts below on the ground that the plaint- 
iffs have failed tn prove that the defend- 
ants are under Raiyats. 


My first point is that the judgment of the 
lower Appellate Court is not a judgment 
in accordance with law, because it appears 
that the judgment in this case was written 
out by one Judge and was delivered 
during his absence by his colleague. Refers 
to Order XX, rule 2, of the Code of Civil 
Procedure. 


Secondly, the onus has been wrongly 
placed upon the plaintiffs, and this mia- 
placement of onus must have vitiated the 
findings of fact arrived at by the Courts 
below, víz., that the defendants are not 
under Raiyats. The burden of proving the 
nature of the tenancy lies on the tenant 
defendants and not on the plaintiff land. 
lords. Refers to Rajah Khetter Kristo Mitter 
ү. Kumar Dinendra Narain Roy (1), whera 
the tenant said as against the landlord that 
he was & permanent tenant and it was 
held that the tenant must prove his status. 
The tenant defendant must show that he 
is a tenant of such a nature that he is 
not liable to ejectment bya notice under 
sec ion 49 of the Bengal Tenancy Aot. 
When the tenant sets uo a special oase as 
against the landlord, he must prove tha 
spacial ease. Refers to Kérpimoyé Dabia v. 
Durga Govind Sirtar (2) The test is that 
a positive must be proved by the psrson 


(1) 80. W. N. 202. 
(2) 15 C. 89; 7 Ind, Dec. (х. s.) 645, 


. is clearly erroneous 
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wha . asserts .it. Refers to Manners v. 
Harihar Dutt Koer (3). The view taken in this 
ease by the lower Courts that the plaintiff's 
suit must be dismissed as he has failed to 
prove that the defendants are under. Raiyats, 
and contrary to the 


-rule of law laid down in а series of cases. 
.It is for the tenant defendant to sbo« that 


he is a Raiyat and not an under Raiyat 


and ав such not liable to be ejected bya 


notice under section 49. If he fails to 
prove that, the suit for ejeotment against 
him must be decreed. Refers to Raja 
Promoda Nath v. Kinoo Mollah (4). 


[ Ввлонововт, J.— You cannot in second 


' appeal question the findings of fact arrived 


at by the lower Appellate Court.] 
The finding of fact is due to this that 


‘the onus was wrongly thrown on the plaint- 


П 


iffs The question whether the defendants 
are Raiyats or whether they are under- 
Raiyats, 4e, the question of the status of 
the tenant, is a mixed question of law 


‘and fact which can be desit with in second 


*"Mourashi Mokarari Jamai Jami” 


appeal by the High Court. Refers to 
Sulatu Dass v. Jadu Nath Dos (5) and Rem 
"dd Qiri v. Midnapore Zemindary Co., Lid. 
6). 


Even upon the construction of the plaint- 
ifs’ Kobala (Exhibit 5), it appears that the 
plaintiffs are  Raiyats. The expression 
used in 
the Kobala can refer only to & Raiyati in- 
terest and can have no reference to the 
interest of а tenure-holder, so the plaintiffe 
must be Raiyats and the defendants under- 
Raiyats. The mere fact that a tenant has 
sub-let his land is not conolusive to show 


‘that he is a tenure holder and not a Raiyat, 


See Secretary of State for India v. Digambar 
Nanda (7). The expression ‘Mourashi 
Mokarari Jamai Jami” means the land of a 
Raiyat whose right is heritable and the rent 


-is fixed in perpetuity. 


Babu Bhudar Haldar, for the Respondents. 


—With regard to the contention that the 


judgment of the lower Appellate Court is not 
‘in accordance with law, my submission is that 


the objection is a purely technical one, be- 


(3) 22 Ind. Cas. 563; 19 О, W. М. 149. 

(4) 4 Ind Сав 495; 18 C. W. N. 167: 8 C. L, J. 135. 
(5) 80 W. N. 774 (Е. B.). 

(6) 7 Ind. Cas. 785; 15 О. W. N 268. 

(7) 45 Ind. Cas. 48; 27 C. Т, J. 384. 
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_status which they claim 
‘land. The case of Rajendro Kumar Bose v. 
. Mohim Chandra Ghose (9), relied upon in 


: so 


cause it cannot be said and it has not been 


argued for the appellants that they have 
in any way been prejudiced by a mere 
irregularity in delivering th judgment. 
Refers to Sundar Kuar v. Chandreshwar 
Prasad Narain Singh (8). 

As regards the question of onus, the 
Courts below were right in holding that 
as the plaintiffs failed to prove that the 
defendants were under-Raiyats, the suit 
should be dismissed. Upon the construction 
of the plaintiffs’ title-deeds the lower Appel- 
late Court was right.in holding that the 
plaintiffs were tenure-holders. The cases 
relied upon in support of the appellants’ 
ease do not apply to the facts of this oase, 
See Rajendro Kumar Bose v. Mohim Ohandra 
Ghose (9). Where in a suit for khas pos- 
session the plaintiff denies the tenancy of 
the defendant the burden of proving 
the nature of the tenancy is upon the de 
fendant, but where the landlord wants to 
ejext a tenant he must show that the 
tenant is liable to ejectment,  Furtber under 
the Bengal Tenancy Act the nature of the 
landlord’s right will show the nature of 
the tenant’s right. But as to the nature of 
the plaintiff landlord’s right, it is within his 
special knowledge and under section 106 
of the Evidence Act he must prove it. 
The Courts below were, therefore, right in . 
holding that the onus is upon tbe plaintiffs 
and that they have failed to disoharge the 
onus. 


My next submission is that assuming 
that the onus is upon the tenant. defendants, 
they have discharged it to the satisfaction 
of the Courts below. The title deeds, the 
Kobalas, the Dakhilas and other papers refer- 
red to in the judgment ofthe lower Courts 
show that the interest of the plaintiffs is 
that of a tenure-holder and not that ofa 
Raiyat and, therefore, the defendant is not 
liable to be ejected by a notice under seotion 
49 of the Bengal-Tenancy Act. . - 

Dr. Jadunath Кота! in reply.—Seo- 
tion 106 of the Evidence Ast can have no 


. application in this case, because the defend. . 


ants must prove the special or particular 
to have in the 


(8) 34 С. 298; 11 C. W. N. 501. 
9) 3 C. W. N. 763, 


Vel. L] 
ABDUL MAJID V. NUR MUHAMMAD. 


support of the defendants’ gase, has been 
distinguished in Manners v. Harihar Dutt 
Koer (3). 

` JUDGMENT.—The plaintiffs are the ap- 
pellants in this appeal. Their case was 
that they had a Mourashi Mokarari Jama 
of Rs. 102.6.0 under Talukdars known 
as biswas, It appears that out of this, one 
bigha and 19 coMas were let out to the 
defendants at а rental of Rs. 10. The 
. plaintiffs allege that the status of the 
defendants was that of under-Raiyats, that 
they gave notice under section 49 of the 
Bongal Tenancy Act and that as the defend- 
ants did not give up possession, they had 
to bring this suit for ejestment. The 
defence was that the defendants were either 
under-tenure-holders or were at the least 
oscupanoy Raiyats, the plaintiffs being 
tenure holders and that, therefore, section 
: 49 of the Bengal Tenausy Act had no 
application, The question, then, primarily 
ia one of status. If the plaintiffs are 
Raiyats and the defendants are their under- 
.Raiyats, the plaintiffs are entitled to eject 
them after notice under section 49. On 
the other hand if the plaintiffs’ status was 
higher than that of a Raiyat and the 
defendants were at the least Raiyats, then 
the defendants were not subject to ejeot- 
ment ou notice. The suit was dismissed 
by both the Courts below, both Courts 
holding that the onus was on the plaintiffs 
to prove their status. Both the Courts held 
that the plaintiffs had failed to prove that 
the defendants were Raiyats and dismissed 
the suit. 

The first ground taken in appeal before 
me is of a teshnical natare, the others 
deal with the merits of the case. The 
Sabordinate Judge who heard thia appeal 
used to hold sittings at three different 
places, namely, Hoogly, Howrah and Seram- 
pore. During his absence from Hoogly, 
where thia appeal was heard, tue duties of 
his offise ware disehargol by an2iasr Sib 
ordinate Judgeat the station. This partisa- 
lar appeal was, as [ have said, heacd 
at Hoogly by the learned Sabordia aca Jaiga 
who did not daliyar cas juig asai ningal, 
but if was delivered by the other Sab 
ordinate ludza wa» ussd бә іо ваз dissi 
of his ofiss in his abisase. Is із noi 
suggesiad tnat coe jaigasis ta quva 
was not the judzuansac of Bava Asoususa 
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Ghose, that it was the judgment of the other 
Subordinate Judge Babu К, N. Chowdhury, 
who delivered it. But the point taken is 
under Order XX, rule 2 of the Code of 
Oivil Procedure, that Babu К. N. Chow- 
dhury was not competent to deliver the 
judgment written by Babu Ashutosh Ghose, 
That rule provides: “A Judge can pronounse 
a judgment written but not pronounced 
by his predecessor.” Whether in the 
circumstances of this case Babu  Ashu- 
tosh Ghose can be spoken of as the pre- 
desessor of Babu K. N. Chowdhury is, to 
my mind, very doubtful. But as I have 
remarked, the point is purely a technical 
one aud there is no substance in it. For 
the mistake could ba remedied even now 
by sending the judgment to Babu Ashu- 
tosh Ghose and asking him to send it to 
his successor for delivery, for he has now 
left the Distriot and I am told that he 
has actually retired, if it were considered 
necessary to have a formal compliance with 
the term3 of Order XX, rule 2. I do not 
consider that effect should be given to this 
contention. 

As regards the merits, the main point 
taken is that the Courts below were wrong 
in putting the onus on the plaintiffs, The 
other point taken is that certain words in 
Exhibit (5), which is a title-deed of the 
plaintiffs, only bear the constrastion that 
the plaintiffs were Raiyats and not tenure- 
holders. Оп the first point the argument, 
which is an argument on general prinioi- 
ples on the question of status between 
landlord and tenant, is that the onus lies 
on the tenant to prove his title and not on 
the landlord. The learned Munsif admitted 
that general prinsiple but he held, “Here the 
tenancy is admitted by the plaintiffs but the 
plaintiffs allege that the tenancy is of a 
particular character and that they are entitled 
to determine it according to section 49 of the 
Benga] Tenancy Aot," and that, therefore, 
the onus should be on the plaintiffs to 
prove that they were entitled to terminate 
the tenancy in that way, the faot of the 
defendants’ tenanoy being admitted. That 
view was accepted by the learned Sab- 
ordinate Judge, so far as Г can gather 
from nis jadgment. That view was pressed 
here also among other arguments, not the 
least cogent of which was that when a 
persona is in a position to prove a par- 
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“ tieular-faot the onus lies on that person. 
. Here the plaintiff being the persons in 
@ position to prove their status and also 
` the status of the defendants, it is at least 
-arguable that it was for the plaintiffs to 
dissharge the onus, the proof of the ne- 
-oessary facts being primarily in their 
possession. A good deal ean be said from 
-both points of view. But it appears to 
-me that it 18 not’ necessary to decide the 
question, whether the onus was placed on 
the right person or nof, because the lower 
‘Courts have come to a finding on facts 
that the status cf the plaintiffs is not 
that of Raiyats but of tenure-holders. The 
possibility of this view being taken was 
realised by the learned Pleader for the 
appellants for he argued that as the onus 
-was wrongly placed, the case should be 
remanded for a fresh finding on facts as 
the misplasing of the onus must have 
misled the Jower Appellate Court and so 
-vitiated its findings. No doubt, there are 
oases where the Court may be misled by 
-placing the onus оп: ће: wrong side. Bat 
it cannot be laid down as a rnle of law 
‘that findings of fact are vitiated whenever 
‘the onus is placed on the wrong party. 
Every case must be judged on its own 
facts. There is alen no reason to dispute 
the proposition ‘of the learned Pleader for 
the appellants that the question of status 
is a auestion of mixed law and fact, What 
the learned Subordinate Judge says is 
“The plaintiffs bave failed to substantiate 
their oase.” He then says that certain 
facts and documents proved to his satis- 
faction that the plaintiffs were not Raiyats 
but tenure-holders. Then he refers to the 
certified copies of cer ain Kobalas and 
Exhibit (5), the title deed of the plaintiffs 
and the. oral evidence. Не further 
remarked tbat the history of the tenure 
showed that the Jama of Rs. 1026.0 
for 41 bighas and odd coitas of land was 
never acquired for agrioultural purposes 
and that it was not an agricultural hold 
ing in its inception. He further pointed 
out that it was а Lakheraj property whioh 
was resumed and settled with the owners 
at the time of resumption and that a por- 
tion of the land was in the occupation 
of the tenants. On these facts, it appears 
to me that he was perfectly entitled to 
find that the status of the plaintiffs was 


INDIAN CASÉB. 


[1919 


not that of Raiyats but of tenure-holders. 

In this connection I may refer to the 
remaining point, which was that certain 
words in Exhibit (5) showed that the status 
of the plaintiffs could not be that of 
tenure-holders.: In that document appear 
the words "Mourashi Mokarari Jamai Jami”, 
and it is argued that the words oan only 
apply to the case of а Raiyat and not to 
the case of a tenure-holder. No doubt if I 
were asked to say whether these words 
standing by themselves would apply to a 
Raiyat or to a tenure holder, my  inolina- 
tion would be to say that they desoribe 
the position of a Raiyat rather than that 
of a  tenure-holder, but they are not 
necessarily inconsistent with the position 
of a tenure holder. The Judges in both 
the Courts below were Bengali gentlemen 
and they may be presumed to understand 
their own language. They have held that 
these words were not inconsistent with the 
plaintiffs’ position as ténure holders. 

It is pointed out by the learned Pleader 
for the respondents that there are other 
terms in the same. 'doonment whereby the 
vendor declared that he had given а Dar- 
mokarari tenure to some other person and 
it is argued that this is inconsistent with 
the position of a Raiyat. Itis not necessary 
to go further into this question, because as 
I have said, the finding of the lower 
Appellate Court is conclusive on the question 
of fact that the status of the plaintiffs 
was that of tenure-holders and’ not that of 
Raiyats. 

That being so, the defendants are pro- 
tested from ejectment under section 49 
of the Bengal Tenancy Act and this appeal 
must be dismissed with costs. 


Appeal dismissed. 
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BHAWANI SHANKAR €, INDUSTRIAL BANK OF INDIA LTD., LUDHIANA, 


PUNJAB CHIEF SOURT, 
Frast Олу, APPeau №. 520 or 1917. 

' Dacember 4, 1913 

Present: —Mr, Jasting Shadi Lil and Mr, 

Justice Wilherforce. 
BHAWANI SHANKAR —PLAINTIFE— 
APPELLANT 
VEITSUS 

‚Тнк INDUSTRIAL BANK or INDIA, 
LIMITED, LUDHIANA, AND ANOTHER— 


D&rFENDANT3— RESPONDENTS. 
Companies Act (VI of 1882), s, 136—001 Procedure 
Code (Act V of 1908), О. XXI, v, 63—8uit against Com- 


pany in liquidation by unsuccessful claimant —Leave of А 


Court, whether necessary—Limitation Act (ІХ of 1908), 
s. Ü— Appeal presented to wrong Court—Time, exten. 
sion of —Sufficient cause, 

A regular civil suit brought by an unsuccessful 
claimant of attached property against а ''ompany 
in liquidation is nota part of the pro-eeding taken 
by the Court of execution in respect of the ob. 
jection preferred by him and, therefore, it cannot 
be commenced without obtaining the leave of the 
Liquidation Judge as required by section 146 of the 
Companies Act of 1882, [p 615, col. 2; p 616, col. 1] 

Kishen Singh v. Industrial Bank of India, 47 Ind. 
Cas. 392; 62 Р.В 1918; 186 P. W В. 1018; 32 P. L. 
R. 1918 and Krishnappa Ohetty v Abdul Khader Saheb, 
25 Ind. Cas. 11; 38 AM. 635; 26 M. L. J, 449, distingu. 
ished. 

When the valuation of а suit is fixed in the plaint 
below Rs 5,000 and no objection is made to it by 
the defendant, the plaintiff is justified in instituting 
his appeal in the District Court; and if the appeal 
is afterwards returned to be presented to the 
Chief Court, on the ground that the valuation in 
reality is Rs 5,000 or above, the time spent in pro- 
secuting the infructuous appeal should be deducted 
in computing the period of limitation prescribed for an 
appeal to the Chief Court. [p 64^, col. 1.] 


First appeal from the decree of the 
Senior Subordinate Judge, Ludhiana, dated 
the 29th May 1916, dismissing the suit with 
casts, 

Lalas Hukam Ohand and Jagan Nath, for the 
Appellant, 


Dewan Narinjan Pershad, for the Re- 
spondents, 
JUDGMENT.—The Liquidator of the 


Industrial Bank of India; Limited, which 
is now being wound up by the Court, 
attached the house in dispute in execution 
of a desree against one Kamta  Parshed. 
The plaintiff, Bhawani Shankar, preferred 
an Objestion to the attachment on the 
ground that the house bebnged to him. 
His claim was rajeoted by the Сэ›пгб of 
execution, and he thereupon instituted the 
usual declaratory suit wick has als) been 
dismissed by the Subordinase Judge. 


This avpeal has beeu preferred against 
the judgmant of the Sub line Jnige, 
aul two preliminary objections have been 
taken to the hearing of the appeal: — 

(1) That the appeal cannot be entertained 
without the leave of the Court conducting 
the liquidation, as required by section 136 
of the Indian Companies Act, VI of 1882, 


(2) That the appeal is barred by time. 

The first objection is, in our opinion, 
well founded and must be upheld, Section 
136 of the aforesaid Aot provides that 
when a winding-up order has been made, 
no suit or other legal procesding shall 
be proeaeded with or commenced against 
the Company except by leave of the Court, 
and subject to such terms as the Court 


may impose, Now, it is admitted that 
the leave of the Liquidation Court was 
not obtained- either for the purpose of 


instituting the suit or for preferring this 
appeal. Mr. Jagan Nath for the appellant, 
however, argues that the suit should be 
treated as a continuation of the execution 
proseedings; and that as his olient was 
condneting practically a defensive pro- 
ceeding in the Court of execution, he 
should be dsaemed to bea defendant within 
the purview of the Full Bench judgment 
of this Court [Kisken Singh v, Industrial 
Bank of India (1)] and is, therefore, not 
reqaired to obtain leave for any d-fansive 
procseding on his behalf. In support of his 
ecntention that the suit under Order XXI, 
rule 63, of the Civil Procedure Code is a 
ше е continuation of the proceedings ona 
claim petition, he plaaes his reliance upon 
the judgment in Krishnappa Ohetty v. Abdul 
Khader Saheb (2), which no doubt lays 
down that all  alienations during the 
continuance of the proceeding originated 
by the claim petition till the disposal of 
the suit brought under Order XXI, rule 
63, to set aside the order passed on the 
claim petition are affected by the dustrine of 
lis pendens. Now, that may be sound law 
so far as the doctrine of lis pendens ia 
concerned; but, in*view of the wording of 
section 136 of the Indian Companies Aat, 
we are not prepared to hold that a regular 
suit broug:t by an unsnoceasfal claimant 
із a pars of the prosseldiuz taken by the 

(1 47 Ind Cas. 39% 62 P. R. 1918; 183 P. W.R, 


1918; 32 P 1, R. 1918 
(2) 25 Ind. Cas. 11; 38 M; 535; 26 М, І, J, 449, 
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Court of execution in respect of ар objes- 
tion preferred by him, 16 will be observed 
that the language of the section draws a 
distinction between suit and proceeding; 
and it has been held by the Bombay 
High Court in  Ishvardas Jagjivandas 
Dhanjisha Nasarvanjt (8) that proceedings 
in execution are regarded as distinct from 
the suit for the purposes of this section, 
and that the permission given to proceed 
with a suit is no authority for commencing 
proceedings in execution of the decree passed 
in that suit, We must, therefore, hold 
that the suit instituted by the plaintiff 
cannot be viewed as a part of the execu- 
tion proceedings, and that he could not 
commence either the suit or the appeal 
without obtaining the leave of the Court 
conducting the liquidation. 

As regards the second objestion, we are 
of opinion that sufficient cause has been 
shown for presenting the appeal after the 
prescribed period. It appears from the 
plaint that the value of the suit was 
assessed by the plaintiff at Rs. 4,500, 
and that no objestion was taken by the 
defendant to that valuation. In these 
cirsumstances the plaintiff was justifielin 
instituting his appeal in the District Court, 
and after excluding the time spent in 
prosecuting the infrustuous appeal, the 
appeal presented to this Court is within 
time. 

In view of our decision on the first 
objection, we dismiss the appeal with 
costs. 


Appeal dismissed, 
(8) 16 В, 644; 8 Ind, Dec. (x. s) 908. 





ALLAHABAD HIGH COURT. 
Ѕесохр Civit АррРЕАТ, No. 1911 or 
1916. 
April 11, 1919. 
Present :—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. C. 
Banerji, Кт. 
- GADDAR-—PLAINTIFF—ÁPPELLANT 
versus 
KALLA AND OTHERS— DEFENDANTS— 
7 RESPON ENT-, 
Basements Act (F of 1882), в. 13—Easement of neces. 
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sity, what is—Partition of land—Well allotted to one 
party—Other party, whether entitled to use well. 

The plaintiff and defendant jointly owned a plot 
of land on which there was a well. Upon parti- 
tion that portion of the land on which the well was 
situate fell to the plaintiff and the well was allotted 
to him. The defendant, however, continued to use 
the well and the plaintiff brought the present suit 
for an injunction restraining him from doing so: 


Held, that as the use of the well was not necessary 
for the enjoyment of defendant's share of the land, 
he had no easement of necessity in respect of it 
within the meaning of section 13 of the Easements 
Aot [p.647, col. 1 ] 

‘An easement of necessity is an easement with- 
out which a property cannot be used at all, and 
not one merely necessary to the reasonable enjoy- 
ment of the property. [p. 647, col. 1.5 

Second appeal against the decision of the : 
Subordinate Judge, Muttra, dated the llth - 
May 1916. 

The Hon'ble Mr, 
for the Appellant. 

Mr.  Bra;nath  Vyas, for the Respond. 
ents. DUM. 


JUDGMENT.—This appeal arises ont of . 
a suit in which the plaintiff claimed an ` 
injunction restraining the. defendants from 
using а certain well. The facts are quite 
clear. The well was enjoyed by both the 
parties prior to a recent partition. When 
the partition was made, that part of the 
land in which the well is fell into the | 
plaintiff's Mahal and according to - the 
partition the well was given to the 
plaintiff. The words in thepartition order - 
were that the Pucca well shall be trans- ' 
ferred along with theland. It seems quite 


Narain Prasad Asthana, 


clear, therefore, that tbe well‘ and. all 
rights in the well were allotted to . the 
plaintiff to whose share the land was 


allotted. The lower Appellate Court seems 
to have thought that the defendants might 
have an “easement of necessity.” Section 
13 of the Easements Act provides amongst 
other things that “Where a partition 
is made of the joint property of several 
persons, if an easement over the share of one 
of them is necessary for enjoying the share of 
another of them the latter shall be entitled 
to euch easement.” 


Clanse (f:, “If such an easement is 
apparent and continuous and necessary 
for enjoying the share of the latter as it 


.was enjoyed when the partition took effect, 


he sball unless а different intention is 
expressed or necessarily implied, be entitled .: 
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to such an easement.” Tt is clear that the 
alauses referred to apply to “eassments of 
neosssity." The use of the well ‘cannot 
possibly be said to ba necessary for the anjoy- 
ment of the defendants’ share on partition. 
No doubt it might be convenient for them to 
have such enjoyment but it is not m2ces- 
sary. The worst that can happen is that 
the defendants will be obliged to dig & 
new well for themselves. It seems quite 
olear that the partition offiser rightly or 
wrongly intended t» allot the well to the 
plaintiff. In the case of  3ukhdei v. 
Kidarnath (1) a Bench of this Vourt laid 
down what an easement of necessity is. 
It is an easement without which a pro- 
perty cannot be used at all, and not one 
merely necessary to the reasonable enjoy- 
ment of the property. If the partition 
authorities wished to reserve any right to 
the defendants upon the partition, that 
ought to have been done in the partition 
proceedings. In the absence of any such 
provision it is clear that the plaintiff is 
the absolute owner of the well free from any 
right on the part of the deféndants. . 

We allow the appeal, set aside the decrees 
of both the Courts below and decree the 
plaintiffs claim for an injunction. We, 
under the circumstances, do not award 
апу damages but the plaintiff-appellant 
will have his costs in all Courts, including 
in this Court fees on the higher scale. 

Appeal allowed, 


(1) 9 Ind. Cas, 623; 33 А. 467; 8 A. L. J. 280. 


PUNJAB CHIEF COURT. 
Secoxp Civit АррЕАІ, No. 2197 or 1918. 
March 5, 1918. 
Present:—Mr. Justice Shadi Lal. 
ISAR MAL AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
ТОКА AND oTHERS—DEFENDANTS— 


RESPONDENTS. 

Registration Act (XVI of 1908), s. 17 (b)—Mort. 
gage —Agreement altering term as to interest payable on 
mortgage, whether compulsorily vegistrable— Admis- 
sibility in evidence. 


INDIAN GASES, 


` land to 


647 


A deed altering merely the term as to the interest 
payable on a mortgage is not a transaction creating 
or declaring an interest in land and does not 
come within the purview of section 17, clause 
(0) of the Registration Act. [p 643, col !.] 

In a suit for redemption of a mortgage the 
descendants of the mortgagee contended that the 
mortgage, which was originaly"in the lekha mukhi 
form, was converted into one sud kasur barabar, and 
relied on an agreement executed by the mortgagor 
in favour of the mortgagee. It appeared that the 
only variation this agreement had made in the 
original deed was that the prodnce of the land 
under mortgage was to be taken in lieu of interest 
and was поб бо be appropriated, as provided in 
the original deed, first towards the interest and 
the balance, if any, towards the principal mortgage 
money: 

Held, that the document was admissible in ovi- 
dence without registration. [р. 648, col. 2.] 

Satyesh Chunder Sircar v Dhunpul Singh, 24 2, 20; 
12 Ind. Dec. (N. в.) 678 and Oba? Goundan v. Ramalinga 
Ayyar, 22 M. 217; 8 M L. J. 256; 8 Ind. Des. (N. s), 
155, followed. 

Durga Prosad Singh v. Rajendra Narain Bagchi, 4 Ind, 
Cas. 713; 37 С. 293; 10 О. L. J. 570 and Lalit Mohan 
Ghose v. борай Chauk Coal Co., Ltd., 12 Ind. Cas. 
723; 89 О. 284; 16 О. W. N. 55; 14 C. L. J. 411 (F. B.), 
distinguished. 


Second appeal from the desree of the 
District Judge, Multan, dated the 15th 
April 1918, reversing that of the Munsif, 
2nd Class, Multan, dated the 30th May 1917, 
decreeing the claim. 


Dr. Gokal Ohand Narang, for the Appel- 
lants. 
Lala Moti Sagar, R. S., for the Respondents. 


JUDGMENT.—The land in dispute Бе. 
long to one Sohara, who mortgaged it some 
time before 1878 to Asa Mal, the father 
of the plaintiffs, the form of the mortgage 
being sud kasur barabar, 3. e., that the renta: 
and profits were to be taken in lieu of 
interest on the mortgage money. On the 
7th May 1878 Asa Malsub-mortgaged the 
Raja Mal, the ancestor of the 
defendants, by means of a registered 
mortgage-deed. This mortgage was of the 
form usually known as Jekha mukhi mort- 
gage, which means that the rents and 
profits recsived by the mortgagee are, after 
deducting expenses, to-be applied by him’ 
towards the reduction of the orincipal mort- 
gage money and the interest thereupon. 


The plaintiffs brought the astion, out 
of which this appeal arises, for the redemp- 
tion of the mortgage, and the main ques. 
tion for determination is whether Raja 
Mal’s descendants haye susceeded in estah- 
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lishing that the mortgage in favour of their 
ancestor was subsequently converted into 
one sud kasur barabar, Now in support of 
their contention they rely, in-the first in- 
stance, uponan agreement executed by Asa 
Mal in favour of Raja Mal on the 10th 
Chet. 1935 corresponding to %5th March 
1879, The defendants object to the admis- 
sibility of this dooument on the ground 
af want of registration, but this objection 
has been overruled by .both the Courts 
below. 


I have carefully considered the terms 
of the document and am unable to ancede 
to the contention advanced by Mr. Gokal 
Chand Narang that the document is com- 
pulsorily registrable. The only variation, 
which it makes in the terms of the regis- 
tered deed dated the 7th May 1878, is 
that the produce of the land was to be 
taken in lien of interest, and not to be 
appropriated, as provided in the original 
deed, Grst towards the interest and the 
balance, if any, towards the principal mort. 
gage money. I am not prepared to hold 
that a deed altering merely the term as 
to interest is a transaction oreating or de- 
elaring an interest in land and comes with» 
in the purview of section 17, clause (b) 
of the Indian Registration Act. 

Mr. Gokal Chand Naravg invites my 
attention to the judgments of the-Caloutta 
High Court in Durga Prosad Singh v. Raxendra 
Narain Bagchi (1) and Lalit Mohan Ghose ү. 
бора Chauk'Coal Qo, Ltd. (9), The latter 
judgment which affirms the former jung nent 
was delivered by a Fall Bench, and lays down 
the principle that a document altering the 
essential terms of. а registered lease гө. 
quires compulsory registration. Neither of 
thesa rulings is on all fours with the 
present cate. Per contra, we have got an 
earlier judgment of the Caloutta High Court 
in, Satyesh Ohunder, Sircar v. Dhunpul Singh 


(3) and aruling of the Madras High Court 


in Obat Goundan v. Ramalinga syyar (4), 
which enunsiate the principle that a doou- 


ment varying only: one of the terms of a- 


(1) 4 Ind. Cas, 718: 37 О. 298; 10 О. І, J. ^70. 

(2) 12 Ind. Cas. 723: 39 О, 284; 16C, W.N. 65: 14 
C.L.J.41: F. B. 

(3) 24 С. 70 12 Ind. Dec. м. s. 679, 

(4) 24 M. 217; 5 M. L. J. 266; 8 Ind. Dec. (N. в 
166, 
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lease, namely, as to the amount of the 
rent to be paid, is not an instrument relat. 
ing to an interest in immovesble property. 
Following these rulings 1 hold that the 
agreement of March i879 is admissible 
in evidence. 

The defendants, however, do not rest 
their case upon this agreement only. They 
rely also upon a mutation effected in their 
favour on the 12th November 1898, by 
which & previous entry relating to the 
lekha mukhi mortgage was altered to 
one showing the mortgage in their favour 
to be sud kasur barab.r. It ів to be observ- 
ed that.the mutation was effected before 
the Settlement of 1900—1903, and that. 
neither the plaintiffs nor their predecessor 
ever questioned the new entry which, ав 
the learned District Judge points out, has 
stood the test of a revision at Settlement: 
It is, therefore, clear that apart from the 
document of March 1879 the defendants 
have succeeded in showing that the mort- 
gage in their favour must be regarded as 


"one by which they were entitled to receive 


the produse of the land in lieu of interest. 

Оп the question of the sale of the pro- 
perty ,by Sohara’s heirs in favour of the 
contesting defendants, the learned District 
Judge has resorded a finding of- fact 
which cannot be assailed in second appeal. 

For -these reasons I confirm the judg- 
ment of the lower Appellate Ocurt and dise. 
miss the appeal with costa. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Civiu Revision No, 2 or 1918, 
‘March 26, 1919, 

Present:— Мт. Justice Lindsay. 
KISHORI ПАП —PratNTIPPF—APPLICANT 
versus 
KALEAN KHAN AND ANOTHZ£R— 
:О«р..р. тз —O2r0. TE Panties. 

U. P. Honorary Munsifs Act (II of 1898),5. 8— 
Civil Procedure Qode (Act V of 199%), ғ. 24 (4)— 
Case transferred from Court of Small Causes to: 
Bench of Honorary Munsifs, effect of—Appeal, .whes 
ther lies, o uu 
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Section 8 of the U. P. Honorary Munsifs Aot 
of.'R908 declares section 24, sub-section 4, of the 
Code of Civil Procedure to be inapplicable to cases 
transferred from a Small ‘auses Court toa Court 
of Honorary Munsifs. Therefore, a case transferred 
from a Court of Small Causes to a Rench of 
Honorary Munsifs ceases to retain the character of 
a Small Cause Court suit and a decree passed 
by the Munsifs in the suit becomes appealable. 


Civil revision against the order of the 
Distrist Judge, Saharanpur, dated the 
15th September 1917. 

Mr. Nihal Ohand, for the Applicant. 

Mr. М. L. Agarwalu, for the Opposite 
Parties, 

JUDGMENT.—The applicant here, who 
was the plaintiff in the Court of first 
instance, has been unfortunate in the trial 
of his ease, The case was instituted in 
the Court of Small Causes and was, under 
the orders of the District Judge, transferred 


for disposal to a Bench of Honorary 
Munsifs. The whole procedure of the 
Munsifs, after the case came to their 


cognizance, is a chapter of errors resulting 
apparently in considerable hardship to the 
plaintiff The plaintiff took certain measures 
in order to secure a proper order from 
the Bench and he succeeded so far that 
the Bench 
directions of the Judge 
Cause Court, passed what purported to 
be an amended decree in favour of the 
plaintiff. One of the defendants thea went 
in appeal tothe District Judge, who has 
held that the Munsifs had no authority 
to amend the decree and consequently 
‘he has set aside their order, Tne plaint- 
iff now attasks the order of the learned 
District Judge, on the ground that he had 
no jurisdiction to  eutertain the appeal 
which was preferred before him. The 
learned Counsel 
think, been under some misapprehension 
regarding the state of the lav, Whie it 
is true that there is no appeal from a 
deoree of the Small Cause Court, it is pro- 
vided by seotion 8of the Honorary Munsifs 
Act, Act II of 1896, that when a case 
has been transferred from a Court of 
Small Causes to & Bench of Honorary 
Munsifs, it ceases to retain the character 
of a Small Cause Court suit and a dseree 
passed by the Mansifs in that suit be. 
comes appealable. This is obvious froma 
eference to the provisions of section, 24, 
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sub-section (4), of the Code of Civil Pro- 
cedure. This sub-seation is declared by 
section & of the Honorary Munsifs Act 
not fo apply to cases transferred from 
a Snall Cause Court to a Court of 
Honcrary Munsifs. 16 was, therefore, oom- 
petent for the defendants to appeal to 
the District Judge and it is not possible 
to argue tbat the learned District Judge 
exercised jurisdiction which was not vested 
in him; nor moreover is it possible to 
say that the learned Judge has acted with 
material irregularity or illegality, 

For these reasens this application for 
revision of the Judge’s order must fail, 
The application is dismissed with costa 
accordingly. The costs in this Court will 
include fees on the higher scale. 

Application dismissed, 





CALCUTTA HIGH COURT, 
Аррваг FROM APPELLATE ЮЕОВЕЕ No. 1005 
ср 1917. 

February 20, 1919, 

Present :— Mr. Justice Greaves. 
PANCHU MUCH.—Derenpaxt No, 1— 
APPELLANT 

versus T 
BHUTO MUCHI anv OTHERS— DEFENDANTS ` 
AND SREECHARAN GHOSE AND ANOTHER 
— Prai TiFFs— R- PONDE’ Т5. 

Adverse possession, essentials of—Limitation Act’ 
(IX of 190%), Sch T, Art 1), scope of—Civil Procedure 
Code (Act V of 1908), 0. XXI, v. 63 Claim proceed. 
ings—Order based on consent —Title suit—Limita. 
tion. 

Possession to be adverse must be mec vi, nec 
clam and nec precario. [р. 650, col. 1 ] 

The order to which Article 11 of Schedule I of 
the Limitation Act applies must be an order by 
which there has been an investigation of the claim. 
The Article has no application to a consent order 
made without investigation of the claim. Thero- 
fore, a suit to set aside suchorder is not governed 
by the period of limitation provided by the Article. 
[р. 650, col. 2.] 

Appeal against the decree of the Additional 
District Judge, 24 Pargannas, dated the 9th 
of February 1917, affirming that of the 
Мореії, Basir hat, dated the :5th-of July 1915, 

Babu Satindra Nath. кам, for the 


Appellant. 
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Babus Jogendra Nath Mukeriee, Paresh 
Nath Mukherjee and Kanaidhone Dutta, for 
the Respondents. 


JUDGMENT. —-This appeal is by defend- 
ant No. 2 against a decision of the 
Additional District Judge of 24-Pargannas, 
dated the 9th February 1917, affirming a 
decision of the Mansif. The plaintiff's 
suit was to establisn his title to and to 
recover possession of 6 Cottas of homestead 
.land. The material facts are as follows. The 
land in suit originally belonged to fcur brothers, 
Ananda, Madhab, Rupchand and Gangadhar. 
In the year 1874 the four brothers executed 
a mortgage by way of conditional sale 
in favour of one Bhagirath, a Benam- 
dar of the father of the present plaintiff, 
On the 2nd Maroh 1888 
father obtained a foreclosure decree and 
recovered possession. Thereupon he settled 
the land with Madhab and Gangadhar by 
a kabuliyat, dated 24th Baisak 1231, Then 
in default of payment of rent, on the 
2nd March 1585 he obtained a rent decree 
against them. One of the tenants, Madhab, 
died and on the 26th May 1904 he 
obtained a rent decree against Gangadhar, 
who was Madhab’s sole heir. On the 11th 
November 1907 the land was brought to 
sale and the plaintiff purchased it, On 
the 9th June 1909 he obtained symbolical 
possession and not being able to obtain 
actual possession the present suit was, 
brought. In the meantime a olaim case 
was brought under section 278 of the 
old Code of Civil Procedure and an order 
was passed by consent in that case that, 
possession of the claimants other than claim- 
ants: Nos, 2 and 9 should not be disturbed. 
One of the claimants was defendant No. 2, 
the appellant here, and by virtue of the 
order his possession was not to be disturbed 
pending the bringing of a title suit. 


Three. questions are urged in this appeal., 
First of all it is stated that defendant No. 2, 
who was a son of Ananda who was dead 
at the date of the foreclosure decree, was not. 
brought on the record. The answer to this 
is very short, namely, that the record shows 
that in fact defendant No. 2 was brought on 
the record and a guardian was appointed and 
the order was made in his presence. 

The .second is that the suit is barred by 
limitation. It is stated that there is. а. 
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finding of the lower Appellate Court 
confirming the finding of the Munsif that 
all the defendants had been living on the 
land all their lives. In view of the finding 
it isstated that time began to run against 
the plaintiff from the 2nd March 1668, 


"when he obtained the foreclosure decree 


and that his suit is barred by limitation. 
Both the Courts below have held that 
possession of defendant No. 2 was a per- 
missive possession under Gangadhar and 
Madhab from the date of the lease. It 
is not disputed that from the date of the 
lease the plaintiff as a landlord was 
receiving rent in respect of all the lands from 
Gangadhar and Madhab, Now possession to 
be adverse must be nec vi, nec clam and 
nec precario І do not think that any of 
these elements is present in the possession of 
defendant No. 2. The second point according- 
ly fails. 

Lastly, it is urged that the suit is 
barred by Article 11 and 11A of the 
Schedule of the Limitation Act. It is 
stated that time began to run from 
the 28th September 1907 when the plaintiff 
knew that defendant No. 2 wasclaiming the 
land and also title by virtue of which he 
claimed. Now it has been decided by 
numerous authorities that the order to which 
Article 11 applies must be an order by 
which there has been an investigation of 
the claim. I have got the order sheet of 
the 28th September 1907 before me, and it 
appears from that order sheet that the order 
there made with regard to the claim of 
defendant No. 2 wasa consent order and 
that there was no investigation of his claim 
such as would be necessary in order that 
the provisions of Article 11 canapply. 

In the circumstances the appeal fails and 
must be dismissed with costs. 

Appeal désmissed, 
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PUNJAB OHIEF COURT. 
Civit Revision Permon No. 821 ок 1918. 
February 25, 1919. 
Present :—Mr. Justice Broadway. 
Murammat CHHOTO—Ptarntive — 
PETITIONER 


versus 
Musammat SONA DEVI AND OTRER8— 
Derenvanst — RESPOND«NTS. 

Punjab Courts Act (III of 1914), as. 41 (3), 41— 
District Judge vefusing certificate without considering 
application on — merits —Revision, whether com- 
petent, 

Plaintiff sued to recover possession of certain 
land that -had been gifted to her father. The suit 
was contested by the descendant of the original 
donor and was dismissed by the District Judge, 
who held on appeal that as the daughter could 
not succeed as heir to her father the descendants 
of. the donor could not be ousted. Plaintiff then 
applied for the grant of a certificate under section 41 
(3) of the Punjab Courts Act, but the application 
was rejected without any reference being made 
to the questions raised. Plaintiff filed a petition of 
revision to the Chief Oourt: 

Held, (1) that inasmuch as the District Judge 
had made no reference to the questions raised in 
the application he had committed an irregularity 
and his order was open to revision. 

(2) that the case must, therefore, һе remanded 
to the District Judge to consider the application on 
the merits. 

Sarup Singh v. Musammat Jowahai, 44 Ind. Cas, 
7325,18 Р. В. 1918, followed. 


Petition, under section 44 of Act III of 
1914, for revision of the order of the Dis- 
triot Judge, Delhi, dated the Ist August 
1918, r fusing to grant a certificate under 
sadtion 41 (3) of the Punjab Courts Aet. 


. Lala Moti Sagar, R. S., and Lala Shama?r 
Chand, for the Petitioner. 
Mr. Obbard, for the Respondents. 


JUDGMENT.—This is an application 
for revision of an order of the  Distriot 
Judge of Delhi, dated the Ist of August 
1918, refusing to grant a certificate under 
section 41 (3) of the Panjab Courts Act. 


The facts of the case are practically 
on all fours with those іп Musammat Ohinti 
v. Ishar (1), a decision that the learned 
District Judge has apparently completely 
lost sight of. The plaintiff claimed posses- 
sion of certain lands that had been gifted 
to her father. The contesting defendant 
was a descendant of the. original donor, 


а) 48 Ind. Саз. 299; 100 P. R, 1917; 171 P. W. B. 
191: 3 
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and it was contended thatas the daughter 


could not succeed as heir to her father, 
the descendants of the donor could not be 


` ousted. This contention was given effect 


to by the learned District Judge on appeal 
inepite of the decision reported as Musammat 
Омт v. Ishar (1) referred to above. 

‘The plaintiff then applied for the grant 
of a certificate alleging that the questions 
involved were:— 

(1) whether a daughter does not succeed 
to gifted” land in preference to the descend- 
ants of the donor; and 

(2) whethera daughter does not succeed 
io acquired property in preference to 
persons in no way related to her father. 

In refusing to grant the necessary certi- 
fieate the learned District Judge made 
no reference to the first question and has 
therefore, sommitted an irregularity, | 

Following the ecurse adopted in Sarup Singh 
v. Musammat Jowahri (2) I accept this 
application and remand the case to the Dise 
triot Judge in order that he may consider this 
question and come to a decision whether to 
grant a certificate regaiding it or not. Costs 
will follow the event. 


Application accepted: Oase rema 
(2) 44 Ind. Gas. 732; 18 P, R. 1918, кш 





PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HiGH Coourr, 
December 13, 1915, 
Fresent;— Lord Dunedin, Lord Atkinson 
Sir John Edge, Mr. Ameer Ali and Sir’ 
Lawrence Jenkins. 
KALI CHARANC-—-A PPELLANT 
767515 
ABDUL RAHMAN AND OTHERS 


— RESPONDENTS, 

Principal and surety Consideration for contract о 
guarantee—Creditor, failure of, to enforce remedi 
against principal debtor, effect of —Principal ри 
discharged. х 

Anything done or any promise 
benefit of the principal is nihan с 
to а surety for giving a guarantee. Гр. 653, col, 1.] 


Mere forbearance on the part of a creditor to 
sue the principal debtor or to enforce any other 
remedy against him does not, in the absence of 
any provision in the guarantee to the contra; 
discharge the surety, [p. 654, col, 1.] Ys 
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Appeal from a decree of the Allahabad 
High Court, (Richards, C. J., and Вабапе, J.) 
dated the 24th February 1916, rerting aside 
a decree of the Court of the Subordinate 
Judge, Shahjahanpur, dated the 22nd Septem- 
ber 1913. 

Messrs, De Gruyther, Е. O., and В. Dube, 
for the Appellant., 

JUDGMENT. 

Str Jonn Epez.—This is an appeal from 
a decree, dated the 24th February 1910, of 
the High Court at Allahabad which set 
aside a decree, dated the 22nd September 
1213, of the Court of the Subordinate Judge 
of Shahjahanpur so far as it affected 
Abdul Rahman Khan, Asad Ali Khan, 
Raushan Ali Khan and Rajab Ali Khan, 
certain defendants to the suis who had 
appealed from the decree of the Subordi- 
nate Judge. The defendants above named 
were sued as sureties The other defend- 
ants ёо Ње suit did not appeal from the 
decree of the Subordinate Judge, and his 
decree as against them has become final. 

The plaintiff in this suit, who is a 
Zemindar, in May 1902, contracted by lease 
to sell ta Muhammad Amanatullah Khan, 


who will be referred to as defendant No. l, . 


trees growing in Mauza Galavhai to be 
cut and removed by the defendant No. 1. 
A dispute having arisen between the plaintiff 
and the defendant Мо, 1, the latter brought 
against the plaintiff a snit for Specific per- 
formance of the contract, which on the 9th 
January 1509 resulted in a compromise in 
accordance with which the suit for specific 
performance was decreed. In pursuance of 
the compromise the defendant Ng. 1 on the 
14th January 1909 executed в deed of 
agreement by which he covenanted with 
the plaintiff that he would abide by all 
the conditions as entered in the lease and 
would furnish in Zamindari property suffi- 
sient security for the performance by 
him of the conditions entered in the deed 
of agreement. By one of those conditions 
the defendant No.1 bound himself to de- 
posit in Court within one month for pay- 
ment to the plaintiff Rs. 6,000, less certain 
earnest money previously paid, and to pay 
io the plaintiff the balance of Ra. 18,000 
of the purchase money by six half-yearly 
instalments of Rs. ,00U each, beginning on 
the 10th February 19:0 and agreed 
that н 
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"in theeventof default in the payment 
of any instalment or of my giving up the 
forest the Zemindar (the plaintiff in this 
suit) aforesaid shall be at liberty’ to 
rescind the stipulation to pay by instalments 
and realise {all the instalments remaining 
due in alump sum with interest at the 
rate of rupees six (Rs. 6) per thousand per 
mensem from the date of the instalménts 
faling into arrears from the person and 
property of me and the surety through.the | 
Court....... 2 

Tbat deed of agreement was registered 
on the 22nd Jannary :909, ` 


On the 27th February 1909 the defend- 
ants Abdul Rahman Khan, Asad Ali Khan, 
Raushan Ali Khan, and Rajab Ali Khan 
executed a surety bond in favour of the 
plaintiff by which, after reciting that the 
defendant No, 1 had taken the lease for 
cutting trees in Mauza Gularhai from the 
plaintiff 

“for a sum of Rs, 24,000 (twenty-four 
thousand) as entered in the registered 
agreement, dated the 14th January 1£09, ` 
in which all the conditions of the lease 
are entered and which we have read and 
thoroughly understand," 
they agreed that 


“we do bereby stand surety for the said 
Myhammad Amanat-ullah Khan (the defend- 
aot No 1) in the sum of Rs. 18,000 (eigh- 
teen thousand) and covenant that the 
lessee aforesaid shall act up to all. the 
conditions contained in the said lease agree- 
ment, and that if there be апу breach 
of contract on his part and the Zemindar 
(the plaintiff) is put to any loss, or if the 
lessee does not pay the lease money or any 
part thereof, then we shall pay the same 
ourselves from our own pocket, and we, the 
sureties, shall be responsible for the losses 
and damages that may be sustained by him ` 
(the Zemindar), And as security for pay- 
ment of the "Theka’ money as well as of 
losses and damages, etc. we do hereby 
bypothecate our Zemindari property specified 
below which is heretofore free and immune 
from all liens, and if it be found subject 
to any lien, then we, the sureties, will be 
respcnsible therefor. And the lessor (the 
pleintiff) shall have power to realise the 
balance of his lease money in any manner 


` he likes from us and the property under - 
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mortgage; we shall have no objection what. 
ever.” 

: That surety bond was registered on the 3rd 
March 1909. 

After the Rs. 6,000 had been deposited 
and the first two instalments had been 
partly paid, the rights and interests of the 
defendant No. 1 under the lease were sold 
in execution of a desree for money which 
had been obtained by Lal Mangal Sen 
and others, and were purchased by Habib ur- 
Rahman Khan, and default was made by the 
defendant No. l in paying any part of the 
balanae due of the Rs. 18,000, and that 
balanoe has remained unpaid. 

The suit in which this appeal has arisen 
was brought in the Court of the Subordi- 
-nate Judge of Shahjabanpur on the 28rd 
September 1912, and the relief sought 
against the defendant No. 1 and the sureties 
was a decree for Rs. 11,514, as princioal 
moneys remaining uupaid of the instal- 
ments, Hs. 1,986 as interest on the unpaid 
instalments, and Rs. 50) as damages for 
breaches of certain conditions of the lease 
agreement, making in all Rs. 14,000, with in- 
terest for the period of the pending of the suit, 
and future interest to the date of payment to 
‘be recovered by sale of some timber and 
by sale of the property charged under the 
security bond, The sureties by their written 
statement alleged that the surety bond was 
without consideration ; that they were not 
sureties for the purchaser at the execution 
‘sale; and that the plaintiff did not enforce 
the condition of the agreement on non- 
payment of the first instalment. This was 
an idle defence. There was ample considera- 
tion for the bond: anything done, or 
апу promise made for the benefit of the 
principal, may be а sufficient consideration 
to a surety for giving a guarantee; the 
liability of the sureties was for the perform- 
anoa by the defendant No. 1 of the con- 
ditions of the lease which were set out in the 
deed of agreement of the 14th January 
1909, and the plaintiff was not bound on 
the failure of the defendant No. 1 to pay 
an instalment when it became due to insist 
on the payment by the defendant No. 1 of 
all the other instalments. 

After a very full and careful consideration 
of all the fasts of the case the Subordinate 
Judge, by his desree of the 22nd September 
1913, found and declared that the amount 
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due to the plaintiff on account of principal 
interest and costs, calculated .up to tbe 
22nd March i914, was Rs. 13,853.6.10, 
and deoreed that such amount should carry 
interest at the rate of Rs. 6 per centum 
per annum until realization, and under 
rule 4 of Order XXXIV of the Code of Civil 
Procedure, 1£08, made the usual decree 
for sale of the hypotheoated property of the 
sureties if the payment should not be made 
on or before the 22nd March 1914. From 
that decree the sureties appealed to the 
High Court at Allahabad, 

The High Court was apparently in some 
way misled as to the plaintiffs cause of 
action against the sureties. In the judg- 
ment of the High Conrt it is stated: 

" It is alleged and we may assume for 
the purposes of this appeal that breaches 
of the agreement were commitied by the 
purchaser cf the rights of Amanat-ullah 
(defendant No. 1) when cutting the trees. 
The Court below has held that defendants 
Nos. 2—5 (the sureties) were also liable under 
the surety bond. In our opinion this view is 
not correct, It is quite clear on the terms of 
the bond that the liability of these defendants 


' was for the acts of Muhammad Amanat-ullah 


Khan, These defendants never expressly or 
impliedly agreed to be liable for the acts 
of the avction-purchaser, who had not 
even then purchased the rights under the 
lease. it would be going outside of the 
bond to make these persons liable for the 
acts of the person who had purchased 
Amanat-ullah’s rights at auction sale.” And 
the High Court allowed the appeal of the 
sureties, set aside the decree of the Subordi- 
nate Jadge against them, and dismissed the 
suit as against them. From that decree of the 
High Court the plaintiff has brought this ар: 
peal, The respondents have not appeared to 
this appeal to His Majesty in Council, and their 
Lordships are unable to understand how the 
High Court was misled. There is nothing 
in the grounds of the appeal of the sureties 
to the High Court to suggest that the 
plaintiff was suing the sureties for any acts 
committed by the man who had purchased 
at the sale under the decree for money the 
rights of the defendant No. i. That. sale 
had not the effect of releasing the defendant 
No. 1 or his sureties from liability to perform 
the covenants and conditions of the lease 
and the deed of agreement of the 14th 
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January 1909. The plaintiff. had not made 
“any variance in the terms of the contract 
between him and the defendant No. 1 which 
would disckarge the securities; he had 
not released the defendant No. 1; nor had 
he by any act or omission discharged the 
defendant No. I from the performance of 
the contract ; nor had he done any act 
which was inconsistent with the rights of 
the sureties ; nor had he omitted to do 
any act which his duty to the sureties 
required him to do. Mere forbearance 
on the part of a creditor to sue the principal 
debtor or to enforce any other remedy 
against him, does not, in the absence of 
any provision in the guarantee to the 
'eontrary, discharge the surety. The sureties 
were not in this case discharged from their 
liability under the surety bond. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, 
and the decree of the High Court should 
be set aside with costs, and that the decree 
of the Subordinate Judge should be restored. 
’ Those of the respondents who are the 
sureties must pay the costs of this appeal. 

5 Appeal allowed. 
Solicitors for the Appellant.—Mzesers, 
Barrow, Rogers and Nevill, 


PUNJAB CHIEF COURT. 
Secona Оту: АррЕлі, No. 1051 or 19.8. 
November 16, 1918. ] 
Present:—Mr, Justice Shadi Lal, 


BHAGAT SINGH-PLAINTIFF— APPELLANT | 


versus 
Musammat SANTI—DurENDANT— 
RESPONDENT., 

Hindu Law—- Marriage of pregnant widow immediates 
ly after husbands death, validity | of—Cohabitation, 
whether necessary to validate marriage. 

There is no rule either in the Punjab Customary 
Law ог inthe Hindu Law prohibiting the re-marriage 
of a pregnant Hindu widow immediately after her 
first husband's death. [р. 655, col 1.] 

Cohabitation is not essential 
marriage. Гр. 655, ool. 1.] 

Second appeal from the decree of the 
District Judge, Sialkot, dated the 16th 


.January 1918, reversing that of the Sub. 


ilo validate a 
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ordinate-Judge, First Class, Sialkot, dated 
the 31st October 1917, decreeing the claim. 


FACTS of the case and the legal point 
involved therein are given in the fol. 
lowing extractfrom the order of the Distric 
Judge:— н ` 


“Bhagat Singh sues for restitution of 
conjugal rights against Musammat Santi, 
defendant, the allegation being that he 
had married her almost immediately after 
her first husband’s death by Chadarandazi. 
The defendant denied the performance of 
а cerefiony and its legality under the 
circumstances. The finding was that the 
marriage bad been celebrated by Chadar- 
andazi and that it was not illegal and he 
decree sought for has been given, Musammat 
Santi appeals. | : 


“The grounds of appeal attask the 
evidence- produced as to Chadarandazi having 
baen performed and also say that it was not 
legal inasmuch as Musammat Santi was 


'pregnau by her first husband at the time 


and gave birth very shorcly afterwards to 


:& child by him. j 


“There is no definite finding in the judg- 
ment as to whether Musammat Santi was 
pregnant at the time or not, but before me 
Counsel for respondents admits that she 
was, and that the marriage was performed 
lees than a month after her first husband’s 
death. The questions to be decided, there- 
fore, are: (1) Whether any Chadarandazi 
was performed, and (2) Granting that the 
Chadarandazi was performed, is this re- 
marriage legal and enforsible or is it 
contrary to justice, equity and good 
conssience? I take the second ground 
first. The Chadarandazi is said to have 
been performed by a Brahman and Counsel 
for respondent urges that in accordance 
with the Hindu Widows’ Re-Marriage Act, 
this re marriage із perfestly legal, she as 
a Zamindar having adopted the custom of 
re marriage. The question, however, is not 
whether a widow sould or could not re. 
marry, for she doubtless could but 
whether the custom, if there ba any such, 
whish approves of the re-marriage of a 
widow while pregnant by her firat husband 
and shortly before her confinement is 
opposed бо justice, equity and good coasatence, 


ваа imagine nothing more diametrically 
\ 
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opposed to the moral sense of the eivilised 
' and uncivilised world than the re-marriage 
of a pregnant widow immediately after her 
first husband's death and immediately 
before her confinement. It is unnecessary 
to waste any further words upon it, as 
this is my view. No special oustom in 
. support of the practice is pleaded or proved 
“and any such custom, if shown to exist, 
would, in my opinion, be opposed to equity 
and good conscience and public morality, I, 
therefore, accept the appeal and dismiss the 
pleintifi’s suit. The costs of Musammat 
Santi, defendant, will be paid throughout by 
the plaintiff.” 
Mr, Lal Ohand Mehra, for the Appel- 
lant. 
Mr, B. A. Oooper, for the Respondent. 


JUDGMENT.—The learned District 
Judge, without adjudicating upon the question 
of the re-marriage of Musammat Santi with 
Bhagat Singh, has dismissed the plaintiff's 

_snit on the ground that “the re-marriage 
of a pregnant widow immediately -after 
. her first husband's death and immediately 
. before her confinement" is "opposed to 
equity and good sonecience and public 
morality.” Now, it is true that according 
to the Muhammadan Law a widow is not 
allowed to re-marry bafore the expiry of 
.the period of zddat, but no such rule is 
to be found either in the Customary Law 
or in the Hindu Law. Nor is there any 
.provision in the English Law prohibiting 
:& re-marriage of a pregnant widow imme- 
.diately after her first husband's death. It is 
. perfectly obvious that ordirarily a widow doea 
‹ not re-marry immediately after her husband's 
. death, more especially when she is pregnant; 
but if she does marry, I do not understand 
‘why the marriage should be declared to 
. be invalid. 


The learned Judge has not referred to 
any authority in support of his view, and 
- Mr. Cooper for the respondent has ex pressed 
his inability to cite any law having a 
bearing upon the subject. There can be little 
doubt that the re marriage ofa pregnant 
widow immediately before hər confinement 
cannot be followed by cohabitation, but co- 
habitation is not essential to validate the 
marriage. I have given my best consideration 
to the question, and I am not prepared to 
hold that the re-marriage is invalid on the 
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ground mentioned by the learned District 
Judge. 


Accordingly I assept the appeal, and 


. reversing the decree of the lower Appellate 


Court remit the case for decision on the 
remaining issues. The Oourt-fee on the 
memorandum of appeal shall be refunded, 
and other costs shall be eosts in the 
cause. 


Appeal accepted. 


ALLAHABAD HIGH COURT, 
Отг Reviston No. 107 or 1218. 
April 1, 1919, 

Present:—Mr. Justice Lindsay. 
ABDUL GHANI-—DszFENDANT— 
PETITIONER — ÁPPELLAaT 
versus 
DIN DAYALC--PrAINTIFF—HRE&SPONDZNT. 

Civil Procedure Code (Act V oJ 1908), Sch, II, 
рата. 5—Arbitration—Arbitrator, refusal of, to act— 


Court, power of, to appoint fresh arbitrator—Proce- 
dure. 


Where an arbitrator refuses to act, the Court is 
in certain circumstances vested with jurisdiction 
to appoint a fresh arbitrator. But this authority 
to appoint does not arise until the necessary condis 
tions precedent laid down in paragraph 5 of Schedule 
II of the Civil Procedure Code have been fulfilled. 
Їр. 656, col. 2.] 

Where on the refusal of an arbitrator to act 
the Court appointed a fresh arbitrator on the 
application of the plaintiff, and it appeared that 
no notice had been issued to the defendant asking 
him to join in making an appointment : 

Held, that the Uourt had acted with material 
irregularity and that its order should beset aside. 
[p. 656, col. 2.] 

Revision againstthe order of the Munsif, 
Bijnore, dated the 4sh of January 1917. 

Dr. S. M. Sulatman, for the Appellant, 

Dr. J, N. Misra, for the Respondent. 

JUDGMENT.—This is an application in 
revision directed against an order of the 
Muusif of Bijnore passed in the course of 
авшё in which the parties originally went 
to arbitration. It appears that after the first 
arbitrator had beea appointed and after he 
had been called проп to enter upon his duties, 
he informed the Court that he was not will- 
ing to acs and returned the papers which 
had been sent to him. The date on whish 
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the papers were returned to the Court with 
this intimation was the 8th of December 
1916. The Munsif thereupon directed that 
the parties should be given notice of the 
refusal of the arbitrator toast., On the 
12th of Desember 1916 it is made to appear 
that an application was made on behalf of 
the plaintiff direst to the Court asking for the 
appointment of another arbitrator. The 
defendant was present ou that occasion and 
from the order sheet it appears that the 
parties could not come to any agreement in 
the matter of nominating a fresh arbitrator 
In these circumstances the Munsif recorded 
an order saying that he considered one Babu 
Kuar Sen to be a suitable person to ast as 
arbitrator and made an order appointing 
him accordingly. The defendant to k objec. 
tion onthe 18th of Desember 1916 to his 
appointment and took his stand on the pro- 
visions of Schedule 11 to the Code of Civil 
Procedure, paragraph 5. It was pointed out 
that no written notice had been served upon 
him by the plaintiff as required by that 
paragraph, that the appointment was made 
before the expiry of seven clear days, and 
that the defendant had no opportunity of 
showing cause against the appointment of 
Babu Kuar Sen. The Munsif passed no 
order on this application, He merely 
ordered itto be filed with the record and 
to be put up on the date fixed. In the moan- 
time Babu Kuar Sen had issued noticas to 
the parties to appear before him and prodase 
-their evidence on a certain date Before the 
date for.taking evidence, the defendant pre- 
sented a petition to the arbitrator reiterating 
the objection he had already made in the Court 
of the Mansif; the result was that the defead- 
ant, refusing to recoguise the appointment 
of Babu Kuar Sen, declined to attend the 
‘enquiry and to produce any evidence The 
plaintiff's evidence was taken and an ez parte 
award was drawn up whioh was sent to the 
Court. Notice then issued to the defendant 
‘to show cause why the award shouliuot be 
made a rule of Court. Again the defendant 
took objestion to the appointment and pleaded 
that in the circumstances no decree shoald be 
made on the ez parte award, The Court 
overruled the objection and after expressing 
an opinion that the arbitrator bad not bən 
guilty of any misconduct gavə a desree in 
terms of the award. ' 1 

[t із argued here that the prosesdings of 
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the Munsif from the time the first arbitrator 

refused to act have been without jurisdiction 

and that even if they were not withoat juris- 
diction they were at least tainted with 

illegality or material irregularity. Оп the 
other hand, it is argued that this is nota 
case for revision. It is pleaded that the 
provisions sf the law regarding the ap- 
pointment of thea second arbitrator were 
substantially, if not literally, complied with. 
lt is said that the Court bad jurisdiction 
to appoint a secoad arbitrator and that 

if there were any irregularities they were 
not material irregularities which this Court 

is called upon to correct. It is not te be 
doubted that in certain cirou-nstances the 
Court is vested with jurisdiction to ар. 

point a fresh arbitrator. But this authority 
to appoint does not arise unless the 

necessary conditions precedent have been 
fulfilled and it is clear to me that 
inasmuch as the plaintiff failed in this oase 
to serve the notice required by paragraph 5, 
sub-paragraph l, and to apply to the Court in 
the manner laid downin paragraph 5, sub. рага» 
graph 2, the Court had no authority to proceed 
to арргіпё Babu Kuar Sen as an arbitrator 

Even ifit could be assumed in the Munsif’s 

favour that he was acting within his juris- 
diction, it is certain that he acted at least 
with irregularity which in the circumstances 
was material, for the result of his action was 

that an arbitrator was thrust upon the 

defendant against his will and without his 

being given any opportunity of showing 

cause against the appointment. I am satis- 

fied, therefore, that the applicant has succeed- 

ed in making out the oase sought to be 

established in revision, The proceedings 

were most irregular and must be set aside. 

The order is, therefore, that the application is 

allowed, the decree of the Munsif’s Court is 

set aside and the case is sent back for 

disposal in accordance with law. The peti- 

tioner is entitled to his costs in this Court, 

including fees on the higher soale, 


Case sent back, 
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LOWER BURMA CHIEF COURT. 
OriminaL Revision No 539-B or 1918, 
December 3, 1918, 

Present :—-Sir Daniel Twomey, Кт, Chief 
Judge. 

YEE WAN —Accosep —ÁPPLICANT 
tersus 
EMPEROR— RESPONDENT. 

Burma Excise Act (V of 1917), ss. 12,16, 80— 
Vinegar, whether alcoholic liquor—Manufacture of 
vinegar—Possession of vinegar, whether — offence— 
Financial Department Notification No. 70, cl. (1). 

Under Financial Department Notification No. 70 
of the Government of Burma, vinegar is an alcoholic 
liquor for the purposes of section12 of the Burma 
Excise Act, and manufacture of vinegar except 
under license is an offence under section 12 (а). 


But vinegar not being an alcoholic liquor except. 


forthe purpose of section 12 of the Act, possession 
or import or export of vinegar in any quantity is 
not an offence, 


Mr. Po Thit, for the Applicant. s 

ORDER.—The applicant, who is the 
Manager of a Chinese restaurant, has a 
free license from the Collector for the 
manufacture of vinegar, and one of the 
conditions of the license is that he shall not 
keep in his possession at any опе time 
fermented liquor exceeding 60 reputed quart 
bottles and that for the purpose of vinegar 
manufacture only. 

He was proseouted by the Exoise Autho- 
rities for being in illegal possession of 228 
quarts of Seinye, an offence under section 
30 (а), Burma Excise Act, 1917. He 
admitted that he was in possession of 228 
quarts of vinegar. The Excise Inspector 
gave evidence that the liquid seized by him 
was ina state of fermentation, +. e., it was 
Seinye that was in process of conversion 
into vinegar. It was not yet vinegar at the 
time of the seizure. 

The Magistrate did not deal with the 
case correctly. He ought to have determin- 
ed whether the 223 quarts of liquor at the 
time of seizure had really become vinegar 
or not. If it had not become vinegar the 


accused would be guilty of the offence 


with which he was charged, for he was 
not authorized to have more than 60 quarts 
of Seinye at any one time in process of 
manufacture into vinegar, 

Instead of desiding this point the Magis- 
trate disregarded tha Inspestor’s evidence 
altogether and went out of bis way to 
conviot the accused of a totally different 
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offence, namely, doing an aot in breach 
of the conditions of his license, under 
section 41(c) cf the Act, the breach attri- 
buted to him being the possession of more 
than 60 quarts of vinegar. But this ia 
not a breach of the conditions at all. The 
licensee bound himself to use in his manu- 
facture not more than €0 quarts of fer- 
mented liquor at a time—but he is not 
limited by the Aot or rules or by hbis 
license as to the quantity of completely 
manufactured vinegar that he may possess. 
It is true that vinegar has been declared 
(Finanoial Department Notification No. 70, 
dated the 18th September 1917*) to be 
“alcoholic liquor" for the purposes of seo- 
tion lZ of the Act and it is, therefore, an 
“exciseable article" for the purposes of 
section 12. But sestion 12 relates only 
to manufacture. Vinegar is not an  "exoige- 
able article? for the purposes of section 16 
or section 30, j 

The conviction is wrong. It is set aside 
and the fine paid by the applicant will be 
refunded to him. 

Conviction set aside. 


*FrNANCIAL DEPARTMENT NOTIFICATION No. 70. 
Rangoon, 18th September 1917, 

With reference to section 2 (a) and id) of the 
Burma Excise Act, 1917, the Local Government is 
pleased to declare:— 

(1) Vinegar to be alcoholic liquor for the purposes 
of section 12 of the Act. 

(2) All drugs, synthetic or other, having a 
physiological effect similar to that of cocaine, 
together with all preparations and derivatives of such 
drugs to be cocaine drugs. 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 

URIMINAL Reviston No, 701 or 1918. 
Ostober 15, 1918. 
Present:—Mr. Saunders, J. О, 

LAW KAW— APPLICANT 
versus 


EMPEROR—Responpent, 
Burma Opium Law Amendment Act (VII of 1909), 


' s. 8—Criminal Procedure Code (Act V of 1898), 
' ss. 110, 112, 118, 406—Order requiring security under 


в. 8—Procedwre Appeal, whether lies. 

A Magistrate,in dealing with a person against 
whom information is received under section 8 of 
the Burma Opium Law Amendment Act, should do 
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80 as nearly as possible as if the information 
were of the description mentioned in section 110 
of the Code of Criminal Procedure, that is to say, 
he must record an order under section 1:2 and 
proceed in accordance with the following sections 
of the Code and, if he finds it necessary to demand 
security, he must make an order under section 118. 
Againat such an order an appeal lies to the District 
Magistrate under section 406 of the Code of Criminal 
Procedure. 

Criminal revision against the order of tbe 
Sub-Divisional Magistrate, Bhamo. 

Mr. L. "ershad, for the Applicant. 

JUDGMENT.—This is an application to 
revise the  orler of the Sub.Divisional 
Magistrate, Bhamo, requiring the applicant 
to execute & bond under the provisions of 
section 3 of the Burma Opium Law Amend- 
ment Act. 

I suggested to the learned Advocate by 
whom the application was made that his 
remedy lay in an appeal to the District 
Magistrate and have given him time to 
consider this view. He urges that section 
3 of the Opium Law Amendment Act 
makes no provision for appeals and only 
deals with the procedure of the Magistrate 
acting upon the information received. 

The terms of section 3 of the Burma 
Opium Law Amendment Act are, however, 
mutatis mutandis identical with the terms 
of section 17 of the Burma Gambling 
Act, and in the case of Queen- Empress v. Nga 
Kyauk Maw (1) it was held that a Magis- 
trate, in dealing with a person against 
whom information is received under that 
section, should do so as nearly as possible 
as if the information were of the descrip- 
tion mentioned in section 110 of the 
Code of Criminal Procedure, that is to 
say, he must record an order under section 
112 and proceed in accordance with the 
following sections of the Code and, if he 
finds it necessary to demand security, he 
must make an order under section 118. 
Against that order an appeal lies to the 
District Magistrate under section 406 of 
the Code of Criminal Procedure. 

It is, І think, clear that the same pro- 
cedure is applicable in cases under section 
8 of the Burma Opium Law Amendment 
Ast as under section 17 of the Gambling 
Act, and this application must be dismiss- 


ed. . 
Application dismissed. 


(1) С.В. Е (1897-01), I, 227, 


CALCUTTA HIGH COURT. 
ORruiNAL Reviston No. 125 оғ 1919. 
Marsh 13, 1919. 

Present :—Mr, Justice Richardson and 
Justice Sir Syed Shamsul Huda, Kr. 
KALI SADAY GHOSHAL-—PzTITIONER 
versus 
SIDDHESWAR BANERJEE, Снагвмах, 
MADRAL NARAYANPUR UNION 
—Opposite Parry, 

Criminal Procedure Code ( Act V of 1898), зз, 188, 
187— Local enquiry by Magistrate, evidentiary value of 
— Magistrate, whether can decide on result of his own 
enquiry or can substitute his own evidence jor that 
adduced by parties. 

Where in & proceeding under section 133 of the 
Criminal Procedure Code the second party shows 
cause and the Magistrate goes into the evidence 
adduced by the parties, he is notentitled to make 
the conditional order absolute by relying on the 
result of his own enquiry or by substituting his 
own evidence for that adduced by the parties, 


Rule against the order of the Sub-Divi- 
sional Magistrate, Barraokpore. 

Babus  Dasarathi Sanyal and Debendra 
Ohandra Bhattachariee, for the Petitioner. 

Babus Sashi Sekhar Bose and Jogesh 
Ohandra Bose, for the Opposite Party. 

Mr. S. £. Roy, for the Crown. 


JUD 4MENT.—This Rule is directed 
against an order made under section 37 
of the Criminal Procedure Code making 
absolute & conditional order made under 
section 133 of that Code. The case re- 
lates to certain pillars, which, it is alleged, 
the petitioner has erected on a public road 
in the village of Майга]. The conditions] 
order required the petitioner to demolish 
the pillars or to show cause why the 
pillars should not be demolished. The 
petitioner did show cause and the Magis- 
trate went into evidence. The sase pur- 
sued.& regular course until, without notice 
to the parties, the learned Magistrate, who 
is the Sub-Divisional Officer, went to the 
spot himself and conducted in the absence 
of the parties a looal enquiry оп his 
own account, On that occasion the Magia. 
trate prepared a plan of the road, and when 
we come to his judgment it is plain that 
the Magistrate has desided this cease not 
on the evidence adduced by the parties but 
entirely upon the result of his own en- 
quiry and on the basis of the plan that 
he had himself made. The Magistrate wag 
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not entitled to deal with the ease in that 
way or to substitute his own evidence for 
that adduced by the parties. In our 
opinion the order must be set aside. When 
this ease comesunder the order which we 
propose to make before another Magistrate, 
the Sub- Divisional Officer will no doubt be a 
competent witness. 

In tke result we direct that the order 
made under section 137 be set aside, The 
gase will be transferred for trial from the 
file of the Sub.Divisional Officer of Barrack 
‘pore to the file of such other competent 
Magistrate as the District Magistrate may 
appoint, ) 

The petitioner will be given a fresh 
opportunity of showing oanse against the 
conditional order and the case will be taken 
up from that stage and disposed of in 
accordance with law. 

Order set aside. 


LOWER BURMA CHIEF COURT. 
URIMINAL Revision No. 68-B of 1918. 
May 17, 1918. | 
Present : —Mr. Justice Pratt. 
AH NGWE AND oragRS—AOOUSED— 
APPLICANTS 
versus 
EMPEROR—Responpent. 

Burma Gambling Act (I of 1899), ss. 3, 6, 7—Instru- 
ments of gaming, what are—Coins, whether instru- 
ments of gaming —Presumplion that a house isa сот. 
mon gaming house, when arises, 

White beans, cigarettes and cups, not being articles 
devised or actually used for the urpose of gaming, 
are not instruments of gaming. (р. 669, col. 2.] 


Coins found on the actual persons of gamblers are 
not necessarily instruments of gaming and are not 
liable to seizure and forfeiture, unless there is evi- 
dence to show that they were actually used or 
ae be used for the purpose of gaming. [p. 659, 
col. 2. 

` Where there is no proof that articles seized in a 
house are instruments of gaming or were actually 
used for the purpose of gaming, the presumption 
that the house is a common gaming honse does not 


atise. [p. 659, col. 2.] 
Mr. Dawson, for the Applicants, 
Mr, Ginwala (Assistant Government 


Ad vocate), for the Respondent. 
JUDGMENT.—A house used as a club 

and joss house was raided under a warrant 

igsued under sestion 6 of the Gambling Ast, 
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A number of Ohinamen were found in 
various parts of the building and on the 
persons of some of them was found a 
Bum of money aggregating Rs. 256-6.6, 
159 white beans, a quantity of torn pieces 
of cigarette cartoons and a broken oup were 
found. 

The Magistrate convicted fourteen aooused 
of gambling, because the arresting officer 
stated that he had information that the 
beans, pieces of paper and cup were used 
as gaming instruments. Information is 
not, however, evidence—a faot which the 
Magistrate entirely overlooked. 


Besides the articles specially set forth 
in the definition in seotion 3 of the Gambling 
Act, instruments of gaming is stated to 
mean and include articles devised or actually 
used for the purpose of gaming. White 
beans, pieces of cigarette cartoons, cups or 
money are neither devised as instruments 
of gaming nor ordinarily intended to be so 
used, 

Evidence was, therefore, necessary to prove 
that the articles seized were actually used 
for the purpose of gaming before any pre- 
sumption under section 7 could arise. Of 
such evidence there was none. It ig 
quite natural that fragments of cigarette 
cartoons should be scattered about where 
Chinamen gather together, A broken oup 
isa very common article and white beans 
might be used for a variety of purposes 
unconnected with gambling, 


In Ktng-Emperor v. Nga Thu Daw (1) 
it was laid down by а Full Bonch of this 
Oourt that coins found on the actual 
persons:of gamblers are not necessarily 
instruments of gaming and are not liable 
to seizure and forfeiture, unless there ig 
evidence to show that they were actually 
used or intended to be used for the 
purpose of gaming. The sums found on 
the accused in the present instance were 
not unusually large, and it is quite impos- 
sible to draw any presumption that they 


were intended to be used for gaming, There 
being no proof ha; ore ! z 1 vcre 
used for the ou 9 Dra 
sumption thar -ha TAS 
common gaming ^^ bos 

i sat aside tha з› :7. E в 


(1) 21. В. R. 60. 
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I would point out that even had the 
conviction. been correct, the substantive 
sentence of imprisonment passed проп the 
second acoused was quite unjustified, 
There was no evidence that he conducted 
the business of a common gaming house. 
The ease being one of some importance, 
the Magistrate should have tried it regularly 
and not summarily. It was obviously 
desirable that the accused should have the 
opportunity of appealing. 

Oonviction sst aside, 


CALCUTTA HIGH COURT. 
Арміттер CRIMINAL APPBAL No, 12 оғ 1919. 
March 20, 1919. 

Present: Mr. Justice Кізһагівоп and 
Justice Sir Shamsul Huda, Кт, 
RAMESH CHANDRA DAS— 

APPELLANT 
jtersus 
EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 297, 
298, 299—Jury trial—Evidence improperly admitted 
—Judge directing Jury to discard evidence —Procedure 
—Civil Procedure Code (Act V of 1908), О. XVIII, т. 5 
compliance with—Evidence Act (I of 1872), s 80, 
presumption under—Reading over deposition by witness 
himself, whether sufficient— Certificate by Judge that 
deposition was read over to witness, whether necese 
sary. 

In а Probate proceeding the evidence of a 
witness was taken down by the Judge in English, 
and was signed by him but as the witness under- 
stood English, it was not read over to him. He 


read it over himself and at the end there wasa- 


note initialled by the Judge :—“Bead over by the 
witness himself and admitted to be correct”: 

Held, that even if it be held that Order ХҮШ, 
rule б, Civil Procedure Code, required that the 
deposition should be read over to the witness, 
still the reading over of the deposition by the 
witness himself was a substantial compliance with 
the requirements of the rule. [p. 662, col. 2.] 

However strictly rule 5 of Order XVIII, Civil 
Procedure Code, be construed, the practice of 
handing over the deposition ofa witness who under- 
stands English to read it over himself, is a suffici- 
ent compliance with the rule for all purposes and 
depositions so read over by the witness prove 
themselves under the provisions of section 50 of the 
Evidence Act. [p. 668, col. 1.] 

The essential requirements for raising the pre- 
sumption under section £0 of the Evidence Act, as 
to the genuineness of в document purporting to 
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be the record of the evidence given by a witness 
in a judicial proceeding, appear to be that the 
witness should be duly sworn and examined and that 
the deposition should be signed by the Judge. 
The law does not require that the Judgo should 
certify at the end of a deposition that it was 
read over to or by the witness. [p. 663, col. 1.] 

A substantial compliance with rule 5 of Order 
XVIII, Civil Procedure Code, is sufficient to entitle the 
deposition to tho benefit of the presumption created 
by section 80 of the Evidence Act. [p. 668, col. 2.] 


The absence of a certificate by the Judge at the 
foot of a deposition that the deposition was read 
over toor by the witness would not deprive the 
deposition of the benefit of the presumption under 
section 80 of the Evidence Act. [p. 663, col 1.] 

In а trial by Jury the Court should be very 
cautious in allowing evidence to be given against 
the accused, the admissibility of which depends 
on what other witnesses, when called by the prose. 
cution, may say in their depositions. [p. 665, col. 1.] 


In a Jury trial evidence very prejudicial to the 
accused was wrongly admitted. The Judge in his 
charge to the Jury told them to put the evidence 
out of their minds entirely and to discard it. 
The Jury returned a verdict of guilty: 

Held, that as it could not be properly predicated 
that the verdict of the Jury would have been the 
same, ifno evidence had been wrongly admitted, 
the conviction and the sentence should be set aside. 
[р 666, col. 1.] 


FAOTS appear from the judgment. 


Sir B.. C. Mitter (with him Babu Man- 
matha Nath Mukherjee), for the Appellant.— 
The appellant was convicted on three charges 
of perjury under section 193, Indian Penal 
Code. The offence was alleged to have 
been committed in this way. Dr. Rajani 
Kanta Das Gupta executed a Will on the 
19th August 1913 and died on the 28th 
of that month leaving behind him five. 
daughters, two brothers, of whom the 
appellant is one and the other died in 
1914, and a widow. The eldest daughter 
was married in the lifetime of Dr. Rajani 
Каша. The Will purported to bequeath: 
all the moveable ard immoveable properties 
of the testator to his nephews and the 
brothers were directed to act аз their 
guardians. It further provided that the 
remaining four daughters should be married 
to suitable bridegrooms by spending 10 or 12 
thousand rupees and tbat bis widow and 
his eldest daughter were each to get 
Re. 2,000. The valuation of his properties 
was made by the Collector and amourted 
to Rs. 32,715 On 8th November 1918 
Letters of Administration were granted tg 

: 0 
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his widow. On the 6th January 1915 the 
second daughter applied for revocation, which 
was granted on the 23rd September i913. 
In the course of these revocation proceed- 
ings the appellant had to depose as а 
witness. The Will was held to be a 
forgery and acsording to the prosecution 
case the appellant is alleged to have 
committed perjury in the course of his 
deposition. (Reads the charge to Jury by 
the Sessions Judge and his judgment on the 
onse.) 

My first point is that the deposition in 
question was not read over to and signed 
by the appellant. This ought to have been 
done in compliance with Order XVIII, rule 
5, of the Code of Civil Procedure. My 
authorities on the point are Elahi Baksha 
Kasi v. Emperor (1), In re Mayadeb Gossamt 
(2), Kamatchinathan Chetty v. Emperor 43), 
Mohendra Nath Misser v, Emperor. (4), 
Emperor v. Jogendra Nath Ghose (5). 

There is no proof that the deposition has 
been signed. It purports to bear some initials 
which the Banch olerk of the Cours ought to 
have come forward tc prove. 16 is no 
doubt a mera technicality, but still the 
Statute canuot be overriden by the practice 
of the Court. If I sneceed on this point 
alone the whole case falls to the ground. 

As to the merits there is no direst evidence 
worth anything except that of one witness, 
Bepin. The circumstantial evidence is not 
strong. The evidence which has been 
admitted and afterwards rejected by the 
Sessions Judge for want of proper legal 
proof, though it has no effect on the 
mind of a trained lawyer, yst it cannot 
for а moment be doubted has poisoned the 
minds of the lay jarors as laymen, the 
- greatest mischief was done as it greatly 
influenced them in passing their verdict. 
The evidence is most damaging if it were 
legally admissible, but the lay jurors could 
not distinguish that. I would refer you to 


Rew v. Norton (6). 

(1) 45 Ind. Cas. 258; 45 О, 525; 27 C. L. J, 377; 22 
C. W. №. 646; 19 Or. L. J 498. 

(2) 6 C. 762; 8 C. L. R. 292; 3 Ind. Dec. (x. в.) 
494. 

(3) 28 M. 308; 2 Cr. L. J. 766. 

(4) 12 C. W. N. 845; 8 Cr. L, J. 116. 

(5: 24 Ind. Cas. 571; 42 О, 240; 18 О. W. М. 1242; 
15 Or. L. J 488, 

(6) (9:0) ? Е. B. 496 at p. 500; 79 L. J. К.В 756; 
102 L, T. 926; 74 J. P. 375; 54 S. J, 602; 26 T. L. R. 
560. i 
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The learned Judge’s charge to the Jury 
was vitiated on the ground of misdirec- 
iion. On the question of the valuation 
of the properties the Judge has failed to 
draw the attention of the Jury that there 
was no evidence to show that the valuation 
given by the appellant was wrong. Then 
as regards the conversation on the cremation 
ground, the names of witnesses were not 
properly furnished by the prosecution, 
This the Judge ought to have pointed out 
to the Jury. 


On these grounds I would ask your 
Lordships to hold that the trial has been 
vitiated on the ground of misdirection and 
non-direction and improper reception and 
rejection afterwards of some evidence, which 
greatly influenced the minds of the jurors 
in delivering their verdict, and to acquit the 
appellant, who is an old retired Deputy 
Magistrate with an unblemished record of 
service. 


Mr. Orr, for the Crown —Às regards 
the first point urged by the other side, 
viz., that the deposition was not read over 
to and signed by the accused, I would 
submit there is some difference between the 
wordings of role 5, Order XVIII, Civil 
Procedure Code, and section 360 of the 
Criminal Procedure Code. See  Bogra, 
In те (7), 4А. L. Meango v. J. C. Baviah (5). 
Then as to the other point, viz., misdirection 
to the Jury, I submit that the evidence of 
valuation is not a sufficient misdirection 
which vitiates the trial. In spite of the 
rejection of some evidence the case for 
the prosecution was fully established and 
the Jury could not have been influenced 
seriously in-their verdist by the production 
of legally inadmissible evidence, which was 
afterwards rejected and the Judge also 
asked them not to fake it into their con- 
sideration. I submit, there has been no 
misdirection at all. 


JUDGMENT.—The appellant, Ramesh 
Chandra Das, was tried by the Sessions 
Judge of Chittagong and a Jury on three 


(7 "Ind. Cas. 414,34 M. 141; 8 M. L. 1,117; (1910) 
M. W.N 445; 20 M. u J. 943: 11 Ог. L.J 482. 

(8) 45 Ind. Cas. 507: (1918) М. W. N. 239; 7 І, W, 
435; 24 M. L, T, 242; 1) Cr, L. J, 608, 
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charges of perjury framed under section 
193 of the Penal Code. The Jury returned 
a verdict of guilty and the Sessions Judge 
sentenced the appellant on each charge to 
three years’ rigorous imprisonment, direot- 
ing at the same time that the sentences 
should run down oconourrently. 

The charges relate to a Will bearing 
date the 19th August 1913, alleged to have 
been  exeouted by the late Dr. Rajani 
Kanta Das Gupta who died on the 28th 
August 1913. He left him surviving five 
daughters and two brothers, Ramesh Chandra 
Das, the appellant, and Mahendra Lal Das, 
a Pleader who died on the 8th April 
1914. Of the daughters, the eldest only 
was married at the time of her father’s 
death; three have since been married and 
the youngest is still unmarried. 

The valuation of the estate of the 
deceased accepted by the Collector for 
purposes of duty was Rs. 32,715, from 
which Rs, 4,250 must be deducted on account 
of debts. According to the terms of the Will, 
which is a short and simple document, the 
testator bequeathed to his three nephews 
all the moveable and immoveable properties 
which he had ana appointed his brothers 
to make management as their guardians. 
The bequest to the nephews is subject to 
a direction that his brothers should marry 
his four unmarried daughters to suitable 
bridegrooms by spending 10/12 thousand 
rupees. The testator further directed that 
his eldest daughter should receive Rs. 2,000 
ont of a sum of Rs. 6,000 owing to him 
by her father-in-law and that his wife 
should receive Rs. 2,000 out of his estate 
and also expenses for spiritual acts and 
travelling to holy places. 

On the 8th November 1913 an applica. 
tion was made in the name of the testator's 
widow Durgesh Nandini for Letters of 
Administration with & copy of this Will 
annexed, and Letters were subsequently 
granted. On the 6th January 1915 the 
testator’s second daughter applied for their 
revocation and they were revoked on the 
23rd September 1915, In the course of 
the latter proceedings the appellant gave 
evidence in support of the Will Accord- 
ing їс the case for the prosecution the 
Will is a forgery and the appellant com. 
mitted perjury. The three statements in 
respect of which perjury is specifically as- 
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signed occur in his deposition as recorded 


` by the Court. 


The learned Counsel for the appellant 
contends in the first instance, as to the 
deposition of the appellant recorded in the 
Court of Probate, that the requirements of 
the law were not complied with, and that 
in eonsequence the deposition is not ad. 
missible in evidence and there is no legal 
foundation for the charges of perjury. 

The point turns on rule 5 of Order XVIII 
of the Civil Procedure Code. The Rule so 
far as it need be quoted is as follows :— In 
cases in which an appeal is allowed, the evi- 
dence of each witness shall be taken down in 
writing, in the language of the Court, by...... 
the Judge, not ordinarily in the form of ques- 
tion and answer, but in that of a narrative, 
and, when completed, shall be readjover in the 
presence of the Judge and of the witnsss, 
and the Judge shall, if necessary, correct 
the same and sball sign it.” ln the pre- 
sent ease, the evidence was taken down 
by the Judge in Englisb, the language of 
the Court, and was signed by the Judge, 
but inasmuch as the appellant understood 
English, his evidence was not read over 
to him. He read it over himself and at 
the end there is the following note in- 
itialled by the Judge :— Read over by wit- 
ness himself and admitted to be correct." 
There is. also a signature which may 
be that of the appellant. It is said that 
the signature is not proved. The reason 
is that the contention I am dealing with 
was not put forward at the trial. But 
as the rule does not.require a witness to 
sign his evidence it is entirely immaterial 
whether the signature is or is not that of the 
appellant. 

The whole irregularity, if there was an 
irregularity, consists in this, that the depo- 
sition was read over by the witness in- 
stead of being read over to him, as, it ia 
said, the rule requires. The rule does not 
say ‘read over to the witness’, but if that 
be assumed to be its natural meaning even 
во, іп my opinion, a reading over by the 
witness would be a substantial sompliance 
with it, The question was very pertinent- 
ly put in the course of the argument 
whether if the Judge had himself read 
over the deposition to the witness, instead 
of having it read over in his presenao by 
a glerk that would also have been an 
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irregularity whish made the deposition 
worthless and deprived it of all value and 
authority as a deposition. Learned Counsel 
said that his argument would carry him 
to that length. 

The practice is common, when a witness 
understands English, to hand his deposition 
to him to read over. In my opinion, how- 
ever strictly the rule be construed, the 
practice is а sufficient compliance there- 
with for all purposes and a deposition во 
read over by the witness proves itself 
under the provisions of sestion 80 of the 
Evidense Act. 

According to sestion 80, so faras it is 
now material, “whenever any document is 
produced before any Court purporting to 
bə a record or memorandum of the evi- 
‚ denee...... given by a witness in a judicial 
proceedings..... „taken in accordance with law, 
and purporting to be signed by any Judge 
or Magistrate, .., the Court shall presume :— 

“That the document is genuine; that any 
statements as to the circumstances under 
which it was taken purporting to be made 
by the person signing it are true; and that 
such evidence...... was duly taken.” 

Now apply that to the appellant’s depo- 
sition. The deposition certainly purports to 
be a record of the evidence given by the 
appellant in a judicial proceeding. It also 
purports to be signed by the Judgs. The 
question is, whether the deposition purports 
to bearecord of evidence taken in accord- 
ance with law. |n my opinion, that ques- 
tion should be answered in the affirmative. 
I doubt very much whether the words 
‘taken in accordance with law’ have any 
reference to the reading over of his evidence 
by the witness or to the witness. The essential 
requirements appear to be that «he witness 
should be duly sworn and examined and 
that the deposition should be signed by 
the Judge. So much the appellant’s 
deposition purports to show. There is 
nothing in the Civil Procedure Code which 
requires the Judge to certify at the end 
of a deposition that it was read over to 
or by the witness, Here if the Judge had 
made no note, the deposition would clearly 
have been entitled to the benefit of the 
presumption created by  seotion 80, and 
the making of the note does not appear to 
me to alter the position. Whatever may 
be the precise aontext of the words “taken 
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in ascordance wilh law, " whether they do 
or do not refer to the reading over of 
ihe deposition, I think that & substantial 
compliance with rule 5 in that respeot is 


` sufficient, 


It is not the appellant’s case that he 
did not say in the Probate Court what he 
is recorded as having said. The point is 
entirely technical. Learned Counsel, however, 
is quite entitled to take such a point in 
his client’s interests. He says that he is 
supported by the authorities and I have 
to deal with them. ae 

In the case of Hlahi Baksha Kazi v. Emperor 
(1) I suggested with the concurrence of 
Beacheroft, J., that a deposition not taken 
in accordance with law might be provable 
otherwise than by the aid of section 80 
of the Evidence Act. It is rot necessary 
to consider that suggestion here or to 
quarrel with the rule laid down in the 
olass of cases to which the present belongs, 
Where a prosecution for perjury is based 
on a deposition, the authorities go this 
length that if the deposition is not taken 
in accordance with law within the meaning 
of section 80, 16 is altogether inadmissible 
in evidence and the accused is entitled to 
an acquittal. If that be the rule, it has 
still to be applied to the particular cirsam- 
stances and, in my opinion, the authorities, 
when examined, do not compel me to hold 
that the appellant’s deposition in the pre- 
sent case is not admissible in evidence. < 

In  Mayadeb Gossami’s case (2) the 
Judge did not even sign the deposition, 
The signing of the deposition by the Judge 
is made essential to the application of section 
80 by the section itself, 


The case of Kamatchinathan Chetty v, 
Emperor <3) was desided by a Single 
Judge. The decision was followed in 


Mohendra Nath Misser v. Emperor (4), but that 
case turned on the provisions of section 
360 of the Criminal Procedure Code. Both 
these cases moreover were distinguished in 
the case of Rakhal Ohandra Laha v. 
Emperor (9), which came before Jenkine, 
С. Ј., and Mookerjee, J. 

In Jyotish Ohandra Mukerjee v. Emperor 
(10) certain observations were made 

(9) 2 Ind. Cas. 697; 36 О. 808; 13 С, W. N, 942; 9 
О.І. J. 630; 10 Or. L, J. 150. 


(10) 4 Ind. Cas. 416; 36 O. 955: 14 С. W. N. 82; 10 
Or. L, J. 581. 
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section 860 of the 
Criminal Procedure Code. That was not 
a prosecution for perjury. The appellant 
“there had been convicted under section 409 
of the Penal Code. The learned Judges 
‘animadverted on the fact that at the 
trial the provisions of section 360 had 
not been precisely followed. They never- 
theless held that in the circumstances 
the omission was not fatal to the validity 
of the tria]. 

The case again of Emperor v. Jogendra 
Nath Ghose (5) was decided with special 
‘reference to the provisions of section 
360 of the Criminal Procedure Code. The 
learned Judges purported to follow the 
eases of Mohendra Nath v. Emperor (4) and 
Jyotish Ohandra Mukerjee ү. Emperor (10). 
Mohendra’s case (4), as I have said, was based 
on the case reported as Kamatchinathan 
Ohetty v. Emperor (3), but a different 
view of the law has recently been taken in 
the Madras Court [Bogra, In re (7) and 
A. L. Meango v. J. O. Baviah (8)]. 

The authorities, as it appears to me, do 
not preclude me from holding in the pre- 
sent case that the appellant’s deposition 
was taken in accordance with law. I 
hold, therefore, that this contention fails. 

It was next contended that the trial is 
vitiated by misreception of evidence and 
misdirection, and here learned Counsel is 
on firmer ground. I will deal with the 
points raised seriatim. 

(1) The valuation of the estate was a 
question of some materiality and it was 
dealt with by the learned Sessions Judge in 
the course of hischarge. He said :— 

“On the face of it, it is a Will largely 
disinheriting deceased’s daughters in favour 
of his nephewe, The learned Pleader for 
the defence has just given an explanation 
of this with reference to facts and figures, 
according to which it is urged that the 
Will was of no importance from the point 
of view of the nephews as they stood 
only to geta few thousand rupees from it, 
whereas by far the greater. amount of 
the assets would go to the widow and 
daughters,” 

The argument for the defence is quite 
fairly stated in that passage, but the Judge 
went on to say :— 

“It is, however, for the Jury to consider 
whether the valuation accepted by the 
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‘Collestor represented the real value of the 
estate." 

Now there was no evidence that the 
value of the estate exceeded the valuation 
accepted by the Collector and learned 
Counsel perhaps with some justice com- 
plained that the leerned Judge, using the 
words he did, invited the Jury to enter upon 
а mere speculation, 

(2) There was important. evidence given 
as to a conversation which took place at 
the cremation ground after the deceased 
had been cremated. It is said that the 
appellant was asked whether the deceased 
had left в Will and replied in the negative. 
For the defence comment was made on 
the fact that some of the witnesses said to 
have been present at this conversation were 
not called The Judge deals with the com- 
ment in this way :— 

“There is a further argument that other 
respectable gentlemen such as one Babhuti 
Babu and Chandra Sekhar Babu, who were 
admittedly at the place, were not oalled 
and it is urged that they have been kept 
back deliberately as they would not have 
deposed in favour of the prosecution. Another 
alternative, however, is that the prosecu- 
tion was not aware that they knew anything 
until this was elicited in aross-examination." 
It is said, again with some forse, that the 
last sentence is misleading because the 
names ofthe absent witnesses transpired 
before the  Committing Magistrate and 
because the prosecution should in any case 
have ascertained exactly who were present 
at a conversation so important, 

(3) If the two objections to the charge 
with which I have dealt had stood alone, 
it may well be that we should not have 
considered ourselves justified on these 
grounds in setting aside the verdict of the 
Jury, but a much more serious complaint 
has still to be dealt with. The nature of 
the complaint will appear from the follow- 
ing passage in the charge:— 

"It is unfortunate that a certain amount 
of evidence found now to be irrelevant has 
had to be- introduced owing to the faot 
principally that witness Atal Sen, who was 
expected to appear, could not be produced 
and also that it was not known what 
statements another important witness 
Durgesh Nandini would make. In this 
eonneetion- the petition. filed for the defense 
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‘on the 13th December was put to the Jury 
and as requested therein they were directed 
to put out of their minds entirely any 
statements alleged to have been made by 
Atal Sen, Mahendra Das and Durgesh 
Nandini and it was pointed out that the 
only relevancy of the evidence of witnesses 
who deposed that Durgesh Nandini made 
certain statements воша be to show 
that she made one set of statements at 
one time and another at another, and was, 
therefore, an unreliable witness. The 
‚ evidence also as regards the alleged conversa- 
tion between Khitish Babu and Kali 
Sankar Babu should be discharged.” 

It is always dangerous to give in advance 
evidence the admissibility of which depends 
on what other witnesses may say when and 
if they go into the witness box. The 
Court should be very cautious in allowing 

. such evidence to be given, especially in a 

trial by Jury, The evidence mistakenly 
admitted іп the present case was of a 
very material character, 

Take the statement made by the witness 
Netra Ranjan Roy їп examination-in 
, Chief :— 

" Atal Sen is my uncle, cousin of my 
‘father. Within 3/4 days of Rajani Babu's 
death, Atal Babu came to our house and 
said to Kherad Babu that attempts were 

“made to forgea Will of Rajani Babu, so 
‘he had better warn the widow and daughters 
-to take oare of cash, eto." 

Atal Sen was never called and the evidence 
as it stands is mere hearsay of the 
worst character, There are other instances 
whisb I need not refer to in detail. 

As to the conversation between Khitish 
Babu and Kali Sańkar Babu to which the 
‘Sessions Judge refers in the last sentence 
-of the extract from the charge quoted 
. above, there seems to have been no excuse 
at all for letting it in. Khitish Babu is 
Babu Khitish Chandra Sen, a Pleader 
.praetising in the High Court. Kali Sanker 
Babu is Babu Kali Sanker uhakravarty, 
the Editor of a newspaper. The former 


мав allowed to say in examination-ine 
:ohief :— 
“After Rajani Babu’s death I met 


Kali Sanker Babu in Caleutta. There was 
general talk about the Will and I told him 
to the effect that a false Will was going 
to be propounded by Mohendra Babu and 
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Ramesh Babu severally. I had information 


-from our friends thatthe Will to be pro- 


pounded wasa forged one." 

Similarly evidence was admitted 
Kali Sanker Babu to this effect :— 

“I talked with Khitish. Khitish took me 
to task saying that I wasafriend and 
supporter of Mohendra Babu and Ramesh 
Babu and if there was a Will, it must be 
a forged one as Rajani Babu did not exe- 
cute any Will.” 1 

So again, the witness Paresh Chandra 
Sen spoke toa statement made to him by 
Mohendra Babu, that is Mohendra Das, the 
appellant’s deceased brother, to the effeot 
that Hs. 27,000 would go to his, Mohendra 
Babu's sons, and Rs, 27,000 to Rajani 
Babu's widow and daughters out of Rs. 81,000. 
That was evidence clearly inadmissible, 
which went to the value of the estate. 

The evidence to which I have referred 
is evidence which might have had consider- 
able influence on the minds of the Jury. 
No doubt the learned Sessions Judge told 
the Jury to putthe evidence out of their 
minds entirely and to discard it. But the 
evidence was very prejudicial to the appellant 
and whatever directions be given to the 
Jury, it is almost impossible for them to 
dismiss such evidence entirely from their 
minds [Reg v. Norton (с)]. 

We must take it, therefore, that the 
Jury may have been, and probably were, 
affected adversely to the appellant by the 
evidence wrongly admitted. Upon -that 
footing we have to apply to the case, ан 
best we can, the rule enacted in section 
167 of the Evidence Act. Under that 
section "the improper admission..,.....,...0f 
evidence shall not be ground of itself for a 
new trial or reversal of any decision in any 
ease, ifit shall appear to the Court before 
which such objection is raised that, independ. 
ently of the evidence objected to and 
admitted, there was suficient evyidense to 
justify the decision...” 

In other words, if in the opinion of 
the Appellate Court there is sufficient legal 
evidence to justify the decision, then the 
improper admission of other evidence is not 
to be “ ground of itself” for interference, 
But when, as here, the trial was by Jury, 
there is another factor to be taken into 
account. Anappeal lies on matter of law 
only (section 418, Criminal Procedure Code) 
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and we ought not, therefore, to substitute - 


our own verdict on the legal evidence for 
that of the Jury. This view of section 167 
has bean adopted in this Court: Wafadar 
Khan v. Queen-Empress (11), Sadhu Sheikh 
v. Empress (19). 

In such cases the true rule would seem 
to be that the Court should not confirm 
the conviction of the appellant or regard 
the legal evidence as sufüciepnt to justify the 
decision, unless it is satisfied that the 
verdict of the Jury would have been the 
same if no evidence had been wrongly 
admitted. 


There is no reason why the same prinei- 
ple should not be applied to the wrongful 
admission of evidence as to misdirestion 
in law. The саве of misdirection is govern- 
ed by the provisions contained in sec. 
tion 423 (2) and section 537 of the 
Oriminal Procedure Code, Those provisions 
bear a strong resemblance to the proviso 
to section 4 (1) of the Criminal Appeal 
Act of 1907 (7 Edw, ‘II, Cap. 23) and the 
decisions of the Court of Criminal Appeal 
in England, without being binding are, there- 
fore, instructive. Those decisions will be 
found eonveniently collected in Archbold’s 
Criminal Pleading, Evidence and  Prastice, 
25th Edition, at pages 322, 324 and 326, 
The desisions sre all the stronger because 
the Court of Criminal Appeal has no 
power to direct a re-trial. 

In the present case it cannot, in my 
opinion, be properly predicated that the 
verdiet of the Jury would have been the 
same if no evidence had been wrongly 
admitted. 

The result, therefore, is that the convie- 
tion and sentence should be set aside. 

There remains the question whether a 
re-trial should be directed. This is a 
matter of discretion and in view of 
all that has taken place we have decided to 
make no order. 

The appellant will be 
his bail bond. 


discharged from 
Conviction, set aside, 


(11) 21 C. 955; 10 Ind. Deo. (х. в.) 1269. 
(12) 4 О. W, N. 576. 
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LOWER BURMA CHIEF COURT. 
OnrursA, Ruviston No. 65-B оғ 1910, 
April 7,1910. 

Present:— Mr. Justice Twomey. 
EMPEROR—Apptiocant 
Versus 


MAUNG КА AN» OTHERS— RESPONDENTS. 

Burma Gambling Act (I of 1899), ss. 9, 9, 10, 11— 
Instruments of gaming— Fighting birds, whether 
instruments of gaming—Oock-fighting in private en- 
closure, whether offence—Common gaming house, what 
48. 

Fighting birds are not instruments of gaming 
within the meaning of section 3 (8) of the Burma 
Gambling Act. 

The fact that cock fighting and betting are 
carried on in a private enclosure does not suffice 
to make the enclosure & common gaming house 
within the meaning of the Burma Gambling Act. 


JUDGMENT.—Fighting birds are not 
“instruments of gaming” within the meaning 
of section 3 (3) of the Burma Gambling 
Act, 1899, any more than they were "instru- 
ments of gaming " under the earlier Act 
(III of 1867). On this point the ruling in 
Queen Empress v. Hmet Gyi (1) bas not been 
superseded or modified. 

In the present oase the Sessions Judge, 
Hanthawaddy, refers for the orders of thia 
Court the sonvistions of certain persons who 
were fined under sestion 11 of the Gambling 
Act, 1895, for “aiding and abetting the 
fighting of two cocks” in a " common gaming 
enclosure.” It is alloged that there was 
betting at the cock-fight and another acous- 
ed named Maung Ka took commission on 
the bets. He was convicted and fined under 
section 12 for “ keeping a common gaming 
house.” 

Whether there was betting or not, the 
convictions were all illegal because the cook. 
fighting was not carried on in a public plase 
(i.e. in "a street or thoroughfare or place 
to which the public have access") If it had 
been carried on in a public place the accused 
persons could have been dealt with under 
seetion 10 of the Act. The place in this 
oase was a private enclosure. 

The fact that cook.fighting and betting 
were carried on in the enclosure does not 
suffice to make it a ' common gaming 
house.” For, the definition of “sommon 
gaming house" [section 3 (1) of the Act] 
requires that “instruments of gaming” 


(1) S. J. L. B. 317, 
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should ba kept or used therein and as 
explained at the beginning of this order, 
fighting birds are not "instruments of gam- 
ing." 

On these grounds the convietions in this 
case under sections 11 and 12 of the Gambl- 
ing Act are set aside and the fines of 
Rs. 15 paid by Maung Ka under sestion 
12 and Rs. 5 each paid by the remaining 
thirteen convicted persons under section il 
must be refunded. 

Oontvictions set aside. 





ALLAHABAD HIGH COURT, 
CriminaL Revision No. 53 or 1919. 
March 12, 1619. 

Present :—Justice Sir George Knox, Кт. 
DORI LAL-—APPLICANT 
versus 


EM PEROR—Responpent. 

Penal Code (Act XLV of 1860), ss. 416, 420—Dis- 
honest concealment, what amounts to —Cheating. 

D. was the mortgagee of a plot of land on which 
stood some trees. He brought the land to sale 
under his mortgage and purchased it, but in the 
interim the mortgagor had transferred the trees 
to another person. D. knowing this, sold the trees 
to S. without disclosing the circumstances: 

Held, that D.’s act amounted toa dishonest con- 
cealment of facts within the meaning of the 
Explanation to section 415 of the Penal Code, and 
that he was, therefore, guilty of the offence of 
cheating under section 420 of the Code. 


Criminal revision against the order of 
the Sessions Judge, Bareilly, dated the 
14th of January 1919. 

Mr. Igbal Ahmad, for the Applicant. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.—Dori Lal has been found 
guilty of an offenee under section 420 of 
the Indian Penal Code and sentenced to 
imprisonment for six months and to a fine 
of Rs. 150. It is contended before me that 
on the fasts found Dori Lal is not guilty of 
the offence of which he has been gonvisted. 
It is also contended that in any oase the 
sentence is severe. Dori Lal is found by 
the learned Sessions Judge to have sold 
certain trees to one Sakban as being his 
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property and to have received Rs. 150 as part 
of the sele price. Sukhan went on to 
out down the trees, was resisted and found 
thatthe trees belonged to certain other 
persons. Sukhan then went baok to Dori 
Lal to complain, but Dori Lal put him off 
and eventually drove him away with abuse 
and would not return the money paid. 
The contention is that Dori Lal’s acts did 
not amount to cheating as defined in section 
415 of the Indian Penal Code, and in 
support I am referred to the osse of 
Empsror v. Bishan Das (1), In the pre- 
sent case the trees which Dori Lal sold 
to Sukhan stand оп land in respeat of whioh 
Dori Lal held а mortgage. He brought the 
land to sale under the mortgage and pur- 
chased it before thesale of the trees by 
him to Sukhan, but in the interim the 
mortgagor had given the trees in suit to 
other persons as compensation for certain trees 
which the mortgagor had wrongfully cut down. 
The learned Sessions Judge pointed out 
that Sukhan would not have paid anything 
for the trees if he had known of these 
circumstances and the same answer was 
given me on behalf of Dori Lal by the 
learned Vakil who appears for him in this 
Court, but he contends that Dori Lal was 
not bound `$о say anything bout the 
matter, and particularly so as Sukhan 
never asked him about his ownership or 
right over the trees in dispute. The 
learned Judge infers from the sonduct of 
Dori Lal, when Sukhan made the com- 
plaint to him, that Dori Lal had been 
convicted of dishonestly concealing the 
facts as eontained in the Explanation to 
section 415 of the Indian Penal Code. 
I agree with the Sessions Judge and dis- 
miss the application. I am not prepared 
te hold that the sentence errs on the 
ground of severity. 

The applieant must surrender to his 
bail to serve the remaining term of his 
imprisonment. 


Application dismissed, 
(1) 27 А. 561; 2 А. L. J. 268; A, W, N. (1905) 78 
2 Cr. І. J. 218. 
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LOWER BURMA CHIEF COURT. 
ORIMINAL Revision No. 74-В or 1918. 
May 22, 1918. 

Present:—Mr. Justice Maung Kin. 

M. RAHMAN-—APPLICANT 
versus 
ABDUL SAM AD—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 517 
— Order for disposal of property, effect of—Possession 
—Ownership. 


An order under section 517 of the Code of 


' Criminal Procedure does not decide the question of 


ownership of the property. It merely decides the 
question of the right to possession till a Civil Court 
has decided the question of ownership, 


Messrs, Das and №, О. Sen, for the Appli« 
cant. І 

Mr, Dawson, for the Respondent. 

JUDGMENT.—The applicant applies to 
be given possession of the logs, subject- 
matter of Criminal Regular No. 86 of 1917 
‘of the first Additional Magistrate of 
Rangoon. Applicant was the complainant 
‘in that case, and the respondent was the 
acoused. The accused was convicted by 
the Magistrate, but on appeal I acquitted 
him. There was one question of fact in 
that case which is relevant to this applica- 
tion, namely, whether one Anwar Ali was 
the real owner of the logs or not. In my 
judgment in appeal I found that Abdul 
Samad did sell the logs to the present 
applicant and received the price for them 
in two sums, which he paid into the Bank 
of Bengal, and that Anwar Ali’s claim 
and what Abdul Samad said abont it were 
false. I have to decide this application 
under section 517 of the Code of Criminal 
Procedure. Mr. Dawson contends that the 
logs should be banded over to Anwar Ali. 
He said that though Anwar Ali was not 
a party tothisapplication, he was behind 
him instructing him. So in fact he appeare 
ed for Anwar Ali though nominally for 
Abdul Samad. In this matter 1 shall not 
be deciding any question of ownership by 
deciding who should get possession of the 
logs І have to decide who shall have 
possession till a Civil Court decides the 
question of ownership. On the materials 
before me I do not believe that  Anwar 
Ali has any claim to the logs. L believe 
Abdul Samad was the owner, and applicant 
has paid him for the logs. Obviously the 
applicant should have possession of the logs, 
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I direot that the logs be made over to applicant. 
It is common ground that the loga were before 
the Magistrate inasmuch as they were 
attached on the application of the com- 
plainant, and have since been in possession of 
the bailiff, 

Ordered accordingly. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Criminar Revision No. 6050 or 1918. 
December 10, 1318. 
Present: —Mr. Saunders, J. C. 
NGA SHWE BAW —A»PPLICANT 
versus 


EMPEROR RESPONDENT. 

Burma Forests Act (IV of 1902), ss. 33, '7%—Rules 
framed by Burma Government under Forests Act, 
тт. 22, 98— Lícensee, whether liable for illegal acts of 
servant. 

A person who holdsa license for the extraction 
of timber from the Forest Department is respon. 
sible if under cover of the license something illegal 
is done, and it makes no difference, whether that 
illegal act is done by the licensee or by someone 
employed by him, provided the servant is acting 
within the scope of his employment. [р. 668, col, 2.] 


Mr. L. N. Pershad, for the Applicant. 

JUDGMENT.—I admitted this applica. 
tion for revision, beoause it seemed desirable 
that the question of the liability of a 
person who holds a loense for the 
extraction of timber from the Forest 
Department for the acts of his seryanta 
should be examined. The point has 
recently been desided in Lower Burma, 
Emperor v. U Gyaw (1), and I have no 
doubt that the view taken there is correct, 
The terms of the license make the holder 
responsible, if under cover of the license 
something illegal is done, Form III, condi- 
tion (8), and it makes no difference 
whether that illegal act is done by the 
licensee or by someone employed by him, 
provided the servant is acting within the 
scope of his employment. Неге the 
accused held two licenses to oxtract a 
certain fixed quantity of teak, Presumably 
ав а concession fo licensees, they аге, 


(1) 44 Ind Cas. 347; 0 L. B. R. 112; 19 Or. L, J, 381; 
11 Bur. L. T, 102. p 
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according to the evidence, permitted to 
eut timber in excess of the quantity 
allowed by the license up to 25 per cent. 
of that quantity, but no more. Here the 
quantity extracted was, after allowing for 
this excess, over 24 $опё in excess of the 
amount for which accused held licenses. 
There can be no doubt that the accused, 
who has admittedly been engaged in: the 
timber business for a great many years, 
cannot he allowed to escape punishment 
on a plea cf ignorance unsupported by 
any evidence. That the timber was actually 
extracted by his servant makes no differ- 
ence. It is suggested that the person 
who extracted the timber was an agent, 
and not a servant. This does not appear 
to be the case. The man is referred to 
in the acoused’s examination as his lok 
tha or workman and there is nothing to 
show that he was anything else. Nor 
does it appear that if Maung Tha Han, 
the man in question, had bsen accused’s 
‘agent the aconsed’s responsibility would 
have ceased on that account. If-he was 
an agent at all, he was an agent to 
extract timber for the accused under the 
terms of the licenses held by accused. 
The application must be dismissed. 
Application dismissed, 


CALCUTTA HIGH COURT. 
OURIMINAL Revision No. 1098 or 1918 
AND 
ORIMINAL Rererence No. 160 or 1918. 
February 7, 1919. 

Present :— Mr. Justice Richardson and 
Justice Sir Shamsul Huda, Kr, 
LAKSHMI KANTA HAZRAH—Accosep 
— PETITIONER 
versus 
EMPEROR—Oppositse PARTY, 

Bengal Embankment Act (II B.C. of 1882), ss. 6, 76 
(b), 79, £0 —Permission to add to or erect embankments 
contained in lease of 1877, whether superseded by 
s. 76 tb) of Embankment Act—'Emisting embank- 
ment" in s. 6, meaniag of —Bengal Tenancy Act 
(ҮШ B. О of 1885), s. 23, Ch. IX, whether 
supersede Embankment Act. 

. The petitioner, who heldlands under a lease from 
the Government dated 1877 authorising him to 
erect and repair embankments and maintain 
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them, added to an embankment within an ares 
included in a prohibitory notification issued under 
section 6 of the Embankment Act and was 
convicted under section 76 (b) of the Act. It 
was urged thatthe conviction was bad inasmuch 
as the petitioner had, by virtue of the lease as well 
as under the general provisions of the Bengal 
Tenancy Act, the right to add to the embankment 
and that the embankment in question was nob 
an existing embankment within the meaning of 
section 6 of the Embankment Act: 

Held, that section 76, clause (b), of the Embank- 
ment Act had superseded the stipulation in the 
lease granting permission to the petitioner to add 
to or erect embankments, and the conviction was, 
therefore, legal. [p. 671, col. 1.] 

The general provisions contained in section 23 
and in that part of Chapter IX of the Bengal 
Tenancy Act which deals with “improvements” have 
not repealed the Embankment Act. The principle 
applicable in a case like this is, “generalia specialibus 
non derogant, Гр. 671, col. 1.] 

An “existing embankment” in section 6 of the 
Embankment Act means notan embankment which 
existed at the date of the notification under section 6 
but an embankment existing at the date when 
the addition is made. [p. 671, cols 1 & 2.] 

The last clause of section 6 of the Embank- 
ment лоз is directory and not mandatory. [p. 670, 
col. 2. 

Criminal revision from the order of the 
Ist Additional Sessions Judge, Midnapore, 
dated the 27th November 1918. 

FACTS appear from the judgment. 

Mr. O. B. Das (with him Babus Santosh 
Kumar Pal and Sishir Kumar Ghosal), for the 
Petitioner.—Notifications declaring pro- 
hibited areas must be made under sections’ 


6 and 80 of the Embankment Act. No 
other form of notification is necessary. See 
Goverdhan Sinha v. Queen-Empress (1). In 


this case the prosecution has not shown 
that there was such a notification. 

Secondly, the question is whether the 
accused added to an “existing embankment.” 
The word “existing” should be taken to 
mean as existing at the time of the noti- 
fication and not as existing at the time 
when the addition was made. The case of 
Rama Nath Pandit у. Emperor (2) was wrongly 
decided. 

Thirdly, a permission from the Collector 
was not necessary in this case, inasmuch 
as it was the Collector who granted a lease 
in 1877 permitting the accused to cultivate 
the lands by raising embsnkments where 
necessary, and the said permission was not 
superseded by the Act of 1882 or by the 


(1) 11 C, 570: 5 Ind. Dec. (N. s.) 1138. 
(2) 9 Ind, Cas. 360; 38 C, 418; 13Q. L. J 833; 12 0, 
L. J. 65, 
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berdase w. Ramloll Thackoorseydass (8) and. 


Halsbury’s Laws of England, Volume XXVII, 
pages 159-160. 

Fourthly, the accused has acquired an 
oeeupanoy right in respect of the lands and 
so he has acquired a right to oultivate 
the said lands by raising embankments, 
The Bengal Tenancy Act by its own opera- 
tion unllifies the provisions of the pre- 
vious enactment (Act II of 1882), which 
are inconsistent with it. See Baikal Parida 
v. Jogendra Nath Bose (4). x 

Mr. Orr (Deputy Legal Remembrancer), 
for the Orown.—The case of Goverdhan 
Sinha v. Queen-Empress (1) was overruled 
by the Full Bench in Ajodhya Nath Koila 
y. Raj Krista Bhar (5). 

The words "existing embankment” in 
section 76 (2) of the Embankment Act 
mean embankment as existing at the time 
when the addition was made. See Rama Nath 
Pandit v. Emperor (2). 

Mr. O. R. Das, in reply.—The Full Bench 
in Ajodhya Nath Koila v. Raj Krista Bhar 
(5) overruled the deeision in Goverdhan 
Sinha v. Queen-Empress (1) in so faras it 
held that "addition" in  seetion 76 (2) 
means only addition in length and no 
other addition. 

The question of notification was not inter- 
fered with. 

'  JUDGMBENT.—The petitioner in this case 
has been convicted under section 76 (b) of the 
Bengal Embankment Act (II of 1882), 
onthe ground that within an area included 
in a prohibitory notification issued under 
section 6 of the Ast, he had without the 
previous permission of the Collector added 
to an existing embankment. For this 
offence he has been sentenced to pay a fine 
of Rs. 50. An order has also been made 
under section 79 direating him to remove the 
added portion of the embankment. 

It is contended on his behalf by his 
learned Counsel that the conviction is 
ad 
B Firstly, because there is no proof on the 
record that a notification covering the land 
on which the embank:uent stauds was issued 


der section 6. 

Ta 5 M. I. A. 109; 7 Моо. Р. C. 239; 15 Jur. 257; 18 

E. R. 886; Perry's О. C. 282; 1 Sar. P.C. J. 403; 4 
d. Dec. (o. s.) 212, 

% "(4)11 Ind, Саз, 239; 14 O. L. J. 168; 16 О. W. N, 811, 
(5) 30 C. 481 (F. B.); 7 О. W. N. 284. 
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Secondly, beeause the petitioner holds the. 
land under a lease from the Government 
requiring him to erect embankments and, 
maintain them. 

Thirdly, beoause the petitioner, being .an 
ocoupaney raiyat, bas statutory right under. 
the Bengal Tenancy Act whioh includes the. 
right to erect, or add to an embankment, 
and fourthly, because it із said an exist- 
ing embankment within the meaning of the. 
Act is an embankment whieh existed at 
the date of the notification under seo- 
tion 6. 

We are of opinion that the conviction ` 
sonnet be successfully attacked in revision 
on апу of these grounds. 

As to the notification under section 6, 
the point does not appear to have been’ 
raised in the trial Court. It was probably 
well known there that such a notification 
had been issued and that it included the 
tract in the District of Midnapur in which 
the petitioner’s land is situated, The Gov- 
ernment Gazette containing the notification 
was produeed by Mr. Orr at the hearing 
before us. It was issued many years ago 
and presumably it was published in the 
manner provided by section 80. In any 
ease the last clause of section 6 is clearly 
directory and not mandatory [Brindabun 
Ghosh v. Emperor (6)]. The cage of Goverdhan 
Sinha v. Queen-Emrress (1) contains по ex- 
press deeision that the last clause of sec- 
tion 6 is mandatory and on another point 
has been overruled hy the decision of the 
Full Bench in Ajodhya Nath Kotla v. Raj 
Krista Bhar (5). ` \ 

The petitioner’s lease is a. registered 
document bearing date the year 1877. 1% 
is sought to use it in two ways. It is 
argued firstly that the lease amounts to a 
previous permission by the Collector to 
erect, or add to, embankments, secondly, 
it is argued that if the lease conferred , 
a right to ereot, or add to, embankments, 
there are no words in the Embankment 
Act which either expressly or by necessary 
implication deprive the petitioner of this 
right. Now the stipulation in the lease 
relating to embankments, “you will erect 
émbankments and repair them,” looks more 
like a burden or duty cast upon the tenant 
than в privilege. But apart from that 


(6) 7.0. W.' N. 286, 
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the Ast by clause (b) of section 76 pro- 
hibits in the notified area the erecting, or 
adding to, an embankment without the pre- 
vious permission of the Collector, and we 
are of opinion that to that extent the lease is 
superseded by the Act. The permission 
contemplated by the clause is elearly a 
permission direated’ specially to the pro- 
jected embankment or projected addition. 
If the lease be regarded as a general рег. 
mission to erect or add to embankments, 
it would defeat the object of the pro- 
hibition, Thé land is in the coastal area 
of Midnapur which is liable to floods. There 
is great danger that a tenant ог oscupier 
in endeavouring to protest his own land 
thay by diverting the flood water injure 
his neighbours. The restriction, therefore, 
is baneficial to the body of tenants as a 
whole. It isa legislative adoption, for the 
purpose in view, of the maxim, ‘Sic utere tuo ut 
alienum non leedas.” 

In such a case no question of sompen- 
sation arises. The right of each individual 
to make embankments is not taken away 
but regulated for the good of the whole 
community concerned. The individual bəne- 
fits by the restriction imposed on his neigh- 
bours. It is said that we ought not to 
give the Act a retrospective effect. But 
in the case of a measure, designed as this 
is, to protect the common interest, that is 
not necessarily a valid objection. Accord- 
ing to the construction suggested on the 
petitioner’s _ behalf, the object of the 
measure would be defeated and great mis- 
chief might ensue. The true answer, 
however, is that an Act which regulates 
the future exercise of an existing right oan- 
not properly be described as retrospeotive. 
Such Acts are passed every day. 

As to the Tenancy Act, our attention 
was invited to such general provisions as 
those contained in section 23 and in that 
part of Chapter IX which deals with 
“improvements”. These general provisions 
do not repeal the Embankment Aot. The 
principle applies, "generalia specialibus non 
derogant.” 

The last ground taken that the petitioner 
did not add to an "existing" embankment, 
because there is nothing to show that the 
embankment in question existed at the 
date of the notification under section 6, 
is also untenable, An “existing” embank- 
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ment means an embankment existing when 
the addition is made. 4f authority be re- 
quired, reference may be made to the ease 
of Ramnath Pandit v. Emperor (2). . 

The  petitioner's application must be 
dismissed. 


We have also before us a reference mado 
by the Sessions Judge under section 428 
of the Criminal Procedure Code recommend- 
ing that in the circumstances the order 
made under section 79 be set aside and 
the fine imposed on the petitioner be re- 
duced. There is nothing to show that in 


- this particular case the addition made to 


the embankment was injurious to any one 
and the trying Magistrate gives no reasons 
in support of his order for its removal. 
We agree with the learned Sessions Judge 
and accordingly set aside the order under 
section 79 and reduce the fino from Rs, 50 
to Re. l. The balance of the fine, if paid, 
must be refunded. 
Petition dismissed; 
Sentence reduced, 


LOWER BURMA OHIEF COURT. 
ORISINAL Revision No. 292.A or 1915, 
July 12, 1918. 

Present; —Mr. Justice Pratt. 
HMPEROR—Apeuicant 
versus 
PO KYWE AND OTHERS— RESPONDENTS, 

Burma Gambling Act (Т of 1899), ss. 3, 10, 1], 12 
—Instruments of gaming— Fighting cocks, whether 
instruments of gaminy—Betting on cockfight, whether 
offence. 

Cockfighting ina public place is made an offence 
under section 10 of the Burma Gambling Aot, 
but holding а cockfight on private premises, even 
if accompanied by wagering, will not- render the 
place а common gaming house within the meaning 
of the Act. [p. 672, col. 1.] 

Fighting cocks are not instruments of gaming 
within the meaning of the Burma Gambling Act, 
and setting cocks to fight is not in itself an offence 
in Burma. [p. 672, col. 1.] 


JUDGMENT.—Maung Po Kywe has been 
fined Rs. 10 or in default fourteen days’ rigo- 
rous imprisonment under section 12 of the 
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Gambling Act for keeping a common gaming 
house, and Manng So Pe and sixteen others 
have been fined Rs. 7 each or in default twelve 
days’ rigorous imprisonment under section 
11 for gaming ina common gaming house. 
lt should be noted that for first offences 
the sentences in default were illegal under 
section 11. 


The facts of the case are that a cock- 
fight took place in the garden of one Maung 
Tha Ye. There was betting on the fight 
and Maung Po Kywe took commission as 
stakeholder, whilst the remaining convicts bet, 
Coskfighting in a publie place is made an 
offence under section 10 of the Gambling 
Aot, but bolding a cockfight on private 
premises, even if accompanied by wagering, 
wil not render the place & common gaming 
house within the definition given in seotion 3. 


As pointed out in Emperor v. Maung 
Ka (1), fighting cocks are not instruments 
of gaming. Setting cocks to fight is not 
in itself an: offence in Burma. 


Similarly betting is not in itself illegal, 
nor is it included in the definition of 
‘gaming’ or ‘playing’ given in the Aot. 
The mere fact that there was betting and 
that the stakeholder took commission there- 
on will not, therefore, render the scene of 
a cookfight a common gaming house. 


I set aside the convictions and sentences 


Oonvictions set aside, 
(1) 60 Ind, Cas. 666; 11Bur, L. T, 265; 9 L. B, R. 185, 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revisson No. 1008 or 1918. 
December 10, 1918. 
Present:—Mr. Saunders, J. C. 
NGA PAIK—Accusep—APprPLicant 
VETSUE 


NGA SAW HLAING— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 3f0 ~ 
Criminal trial—Evidence heard by one Bench and 
order pronounced by another Bench, legality of 
Procedure. 
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Both the letter and the spirit of the law require 
all criminal cases to be decided by Magistrates 
who have heard the evidence, the only exception 
being that provided for by section 350, Code of 
Criminal Proceduro. 

Ina case tried by a Bench of Honorary Vagise 
trates the evidence for the prosecution was heard 
by two Magistrates, one of whom did not attend 
again. The accused called no witnesses but the 
Advocates were heard and judgment was delivered 
by a Bench consisting of one of the Magistrates 
who had heard the evidence and another Magis. 
trate: 

Held, that the procedure adopted was illegal. 


Mr. R. E. Bineriee, for the Applicant. 

Mr. 0. G. S. Pillay, for the Respondent. 

JUDGMENT.—In this case which was 
tried by a Bench of Honorary Magistrates, 


the evidence for the prosecution was 
heard by two Magistrates, Maung Maung 


Gale and Hajee Sawa Соо, The latter 
did not attend again. The accused called’ 
no witnesses but the Advocates were 


heard and judgment was delivered by a 
Bench consisting of Maung Maung Gale 
and Maung Po Sin, the latter of whom’ 
had not heard the examination of the 
witnesses. There is no doubt that both 
the letter and the spirit of the law require 
all criminal cases to be decided by Magis- 
trates who have heard the evidence, the 
only exception being that provided for by 
section 350, Code of Criminal Procedure, 
which is not applicable in this case. Damri 
Thakur v. Bhowant Sahoo (1). The order of 
acquittal was, therefore, an illegal order. 
It is not necessary to do more than point 
this out. From the record it isolear that 
if any offence was committed it was of 
a kind which would be covered by section 
95, Indian Penal Code. 


(1) 28 C. 194; 12 Ind. Dec. (х. в.) 129. 
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VENKATACHALLAM PILLAI v. KRISHNASWAMI PATHAN. 


MADRAS HIGH COURT. 

Сту Revision Petition No. 774 or 1917. 
January 23,1919, 
Present:—Mr. Justice Krishnan. 
VENKATACHALLAM PILLAI— 
DE&rENDANT—PETITIONER 
versus 
KRISHNASWAMI PATHAN— 
PLAINTIEF— RESPONDENT. 


Limitation Act (IX of 1908), Sch, I, Arts. 88, 97, 116 
— endor and purchaser—Covenant for title, breach 
of—Indemnity bond, construction of—Vendor under- 
taking liability in damages against mortgage, sale, 
security, etc., or other disputes—Lossof property owing to 
adverse claims—Cause of action—Limitation, com- 
mencement of —Misrepresentation, action for—Transfer 
of Property Act (IV of 1882}, s. 55—Damages fimed by 
contract—Cost of litigation in defending adverse 
claims, whether can be claimed—Interest Act (XXXII 
of 1889), s. 1. 


Defendant sold certain land to the plaintiff by 
a duly registered deed. He also executed a registered 
indemnity bond undertaking to indemnify the 
plaintiff against “mortgage, sale, security, eto., 
minor suits and other disputes on the property.” 
The plaintiff was, by the terms of his purchase, 
to redeem a subsisting mortgage, but when 
he sued toredeem the mortgage ho was met by 
Adverse claims of two persons. It was found 
that the defendant had no title to the pro- 
perty at the date of his sale. This finding was 
upheld by the High Court in second appeal, 
Plaintiff. brought the present suit for damages 
against the defendant basing his claim, (1) on the 
implied warranty as to title under section 55 of 
the Transfer of Property Act, (2) onthe indemnity 
bond, and (3) on the ground of misrepresentation ^ 
by the defendant as to ownership. The trial 
Court found that the claim on the implied covenant 
was barred as it was brought more than 6 years 
after the date of the sale, but that the claim based 
on the indemnity bond and misrepresentation was 
not barred as the suit was instituted within 6 
years of the High Court decree, He decreed as and 
for damages Rs. 100 fixed by the parties, interest 
on the same at six per cent, and plaintiff's costs 
of the litigation as against the adverse claimants: 

Held, (1) that the claim on the implied covenant 
for good title was barred under Article 116 of 
Schedule I of the Limitation Act; [p, 676, col, 1.] 

(2) that the claim based on misrepresentation 
was also barred as it was preferred more than 
3 years after the date of the High Court decree; [p. 
676, col. 1.] : 

(3) that the language ofthe indemnity boud was 
wide enough to include loss caused by an adverse 
title being set up by third parties; [p. 671, col. 1.) 

(4) that the claim based on the indemnity bond 
was governed as to limitation by Article 116 and not 
by Article 83 of Schedule I of the Limitation Act and 
was, therefore, within time; [p. 676, col. 1.] 

(5) that plaintiff was entitled to interest under 
the Interest Act but not to the costs of the 
previous litigation. [p. 676, cols, 1 & 2.] 


Petition under section 25 of Aot IX of 
43 


1887, ‘praying the High Court to revise the 
decree of the Court of the Subordinate Judge, 
Negapatam, in Small Cause Suit No. 2060 
of 1916. 

This petition coming on for hearing on the 
9th August 1918, the Court delivered the 
following 

ORDER,—This case has been disposed 
of without taking any evidence and that 
has made 16 diffioult for this Court to dispose 
of the revision petition. It is not olear 
what exactly was decided in the previous 
litigation as the judgments were not filed 
at all. If plaintiff’s suit is to be taken 
as one for damages for breach of covenant 
for title, he having no title from the very 
outset, it is argued that his suit would 
be barred under Article 116 of the Limita- 
tion Act and Article 97 would not apply. 
If it is treated as one based on the 
security bond, it is not clear whether the 
present case will fall under it as being 
for one of the claims mentioned and 
provided for in it and whether the pro- 
perty could be said to have been lost on 
account of any such claim and if so when 
the loss was. Plaintiff has also made an 
allegation in paragraph 6 of the  plaint 
of a misrepresentation by the defendant. 

Before disposing of this case I think it 
better to direct the lower Court to take 
evidence in the case and also put on file the 
judgmants in Original Suit No. 87 of 1903 
and in the appeal and in the second appeal 
from it and return a revised finding on 
the questions: — 

1. Whether plaintiff's suit is within time. 

2. If so, to what amount is plaintiff entitl- 
ed ? 

The findings should be submitted in six 
weeks from this date and seven days will 
be allowed for filing objections. 


In compliance with the order contained 
in the above order the Subordinate 
Judge of Negapatam submitted the following 

FINDING.—I am directed by the High 
Court to submit findings on the following 
poinis:— 

1. Whether the plaintiff's suit is within 
time? Ё 


^2. If so, to what amount is plaintiff 
entitled? 
1. 15; роп: The plaintiff, as pointed 


out by hisPleader in the argument here 
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after the remand, bases his right to 
maintain this suit on (1) the implied 
covenant of title under section 55 of the 
Transfer of Property Act, (2) on the 
express terms of the indemnity bond 
mentioned in paragraph 8 of the plaint, and 
filed as Exhibit A in the suit, and (3) a 
representation by defendant to the plaintiff 
at the time of the sale that the property 
sold belonged to the defendant which 
induced the plaintiff to believe that it 
was really so. 

2. As based on the implied covenant 
of title under section 55 of the Transfer 
of Property Act, this suit appears to be 
barred under Article 116 of the Limitation 
Act, as one brought more than 6 years 
from the date of the sale-deed, a copy 
of which was filed and marked as Exhibit 
B, after the remand, as defendant was found 
in Original Suit No. 8? of 1908 on the file of 
the Tiruvalur District Munsif’s Court, in both 
the Munsif's Court and the first Appellate 
Court (Vide Exhibits C and D) to have 
no title to the property sold to plaintiff 
even on the date of the sule deed Exhibit 
B. The Privy Council decision in Hanuman 
Kamat v. Hanuman Mandur (1) is clear 
authority for this position as also Ardesir 
v. Vajesing (2) and Subbaraya Reddiar v. Raja- 
gopala Reddiar (3). 

3. The indemnity bond, Exhibit A, states 
"Othi, mortgage, sale, security, eto., "mudali- 
athu’* and minor suits, or any defects whatso- 
ever ‘kalan't do not exist on the said property. 
If any such claim whatever should arise and 
thereby the whole of the said property or any 
portion thereof be lost. I shall be personally 
liable to you to an amount not exceeding 
Rs. 100 for the rateable price for the portion 
lost.” With reference to thisclaim оп the in- 
demnity bond the question arises whether it 
contemplates and comprehends any claim 
of title to the property sold which might 
be made by third parties adversely to the 
vendor (defendant), such as defendants Nos. 4 
and 5 (Rangasami Jyer and Vyagrathayyar) 


41) 19 0.128 (Р, C.) 18 І. А. 158; 6 Sar. P. О. J. 


91; 9 Ind. Deo. (N. s.) 627, 
(2) 26 B. 593; 3 Bom. L. R. 190. 
(3) 23 Ind Cas. 507; 38 M. 887; 15 M. L.J. 240; 


(1914) M. W. N. 376. ` 
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in Original Suit No, t 7 of 1908, on the file of 
the Tiruvalur District  Munsif's Court. 
The present plaintiff who was directed in 
Exhibit B., to redeem the Othi mentioned 
in it by paying Rs, 80 to the Othidar, 
Rathana Pather, instituted that suit for 
redemption after unsuccessfully demanding 
him to receive that amount and give him 
possession of the property covered бу 
Exhibit Е (Othi deed) to which he had 
acquired title under the sale. deed, Exhibit B. 
The Othidar was the lst defendant in 
that suit, and on his plea that the pro- 
perty belonged to the said Rangasami Iyer 
and Vyagrathayyar, the latter were implead- 
ed as supplemental defendants Nos. 4 and 5, 
The latter olaimed title to the suit pro- 
perty in themselves adversely to the morf- 
gagor, č. e, the present defendant, and that 
suit was dismissed on the finding that it 
belonged to them, 7. e, 4 and 5 defendants, 
The decision of the second Appellate Court 


` gave the finality to that litigation and it is 


dated 24th November 1910. 

4. I think that the extract given in the 
previous paragraph from Exhibit A., is wide 
enough to include the claim of defendants 
Nos. 4 and 5 in Original Suit No, <7 of 
1908 on the file of Tiruvalur Distriot 
Munsif's Court. The defendant's statement, 
as his sole witness, that tke security was ` 
wanted only on account of his having a minor 
son isagainst the terms of Exhibit А, The 
words ‘muthaliathw, ‘‘yathone kalanum"* 
clearly support this view. The condition 


that if the whole or any part of the 
property sold goes away from the 
vendee ‘silaginal’ as a result of any 
defect of title, the vendor must be 


liable to pay an amount not exceeding 
Rs. 100, shows that the cause of aotion to 
recover that amount sould only have arisen 
after it was finally found that the property 
sold did not belong to the vendor. It was 
so found finally, as pointed out already, only 
on 24th November 1910 the date of the 
High Court's decree in Second Appeal No. 691 
of 1910. This is, therefore, the starting point 
of limitation, the period applisable being 
6 years, as Exhibit A is a registered doon- 
ment. This result follows from the 
express terms of Exhibit A, and the 
deoision reported as Parvatanent v. Lanka 


* i.e., whatever disputes, 
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. Hambrahaman (4) also supports this view. 
I find that the suit as based on the indem- 
nity bond, Exhibit A., is not barred as 
one brought within 6 years from 24th 
November 1910. 

5. As regards the third feature of the 
plaintiff's case, č. e., misrepresentation, the 
sale deed, Exhibit B., recites that the property 
sold wasdefendant’s ancestral property and 
was his also by virtue of a release deed, 
and that it was in his enjoyment. The 
defendant further says as his witness: “The 
plaintiff asked me at the sale, how the 
house and site belonged to me, stating that 
people said that it belonged to a Brahmin. 
I said that it was mine by ancestral right. 
I was under the impression at the sale 
that the enjoyment of the house and site 
as Porakkudi only belonged to me and 
that the property was the Brahmin’s.” 
ie I sold the property as mine by 
ancestral fright. The plaintiff states, " I 
knew that ‘defendant was living in that 
house long, and I bcught it as he said 
that it belonged to him." It is thus seen 
that defendant induced plaintiff to buy the 
property by a false representation, that it 
belonged absolutely to him at the date of 
sale, while it belonged to two Brahmins 
under whom he was enjoying it asa Porak- 
kudi. The defendant's Vakil argued that 
as a resident of the village in which the 
property is situated, plaintiff knew of the 
defect in his title. Bat the ruling in 
Adtkesacan Naidu v. Gurunatha Ohetti (5) 
shows that -even if it be so, ib does not 
affect the plaintiffs right to maintain a 
suit for damages for fraud. As, owing to 
the fraudulent reprasentation of defendant, 
the plaintiff was induced to buy the pro- 
perty in question, but was unable to get 
possession of it, the defendant is bound 
in law to make good the loss arising 
to plaintiff therefrom, and the starting 
point of limitation for such a suit is also 
the date of the High Court’s decision 
in Second Appeal No. 691 of 1910, 2. e, 
24th November 1910, as appears from the 
decision in Punnayil Кини v. Raman Nair 
(6). In this view also the suit is not barred. 


(4) 47 Ind. Cas, 924; 35 M. L. J, 124; 8 L. W. 143; 
24 M. L. T. 104. 

(5) 39 Ind. Cas. 358; 40 M. 338; 32 M. L.J. 180; 
(1917) M. W. N. 171; 5 L. W, 425; 22 M. L. T. 309, 

(6) 31 M. 230; 18 M. L. J, 19; 4 M. L, Т, 80, 


6. 2nd point :—Rs. 100 is payable to 
plaintiff under the terms of Exhibit A. 
Interest is claimed on it at six per sent. per 
annum from 24th November 1910, by way 
of damages and I think 16 is to be decreed. 
Rs. 572-0 is claimed as costs of the 
litigations in Original Suit No. 87 of 1908, in 
the first Court and first Appellate Court and 
the deerees, Exhibits G. and H., show that 
this claim is not exaggerated. I find that 
the amount sued for is due. 





This petition вате on for final hearing 
after the return of the finding of the lower 
Court upon the issues referred by this Court 
for trial. 

Mr. T. S. Ramasawami Azyar, for the 
Petitioner, — Admittedly the suit, as one 
based on an implied oovenant for title 
under section 55 of the Transfer of Pro- 
perty Ast, is barred under Article 116 of 
the Limitation Aet. Artisle 97 does not 
apply. The suit also fails on the alleged 
misrepresentation, as the suit was brought 
more than 3 years aftér the High Court 
decree. 

Plaintiff is not entitled to relief under 
the terms of the indemnity bond. It 
specifically mentions indemnity avainst un- 
disclosed incumbrances and disputes by 
minors and other defects, meaning thereby, 
defects of the like nature. There is no 
undertaking by the defendant to indemnify 
against loss of property by third parties 
setting up adverse title, What was in 
the mind of the parties was the contingency 
of any claim being set up on behalf of 
the defendant's minor son or the sale 
being impeached by or on behalf of the 


minor. Plaintiff has no cause of astion 
on the indemnity bond. 
Mr. 8. Gopalaswam:  Aiyangar, for tho 


Respordent.—The terms of the indemnity 
bond cover a claim like the present. The 
Tamil expression ‘muthaliathy’ is wide 
enough to include all defects, from what- 
ever cause arising. There is also a recital 
аз to ‘kalaw’, i. e, disputes arising 
with regard to the property. There is the 
further stipulation that if the property 
passes away from the vendee, the vendor 
will pay him damages to an amount not 
exceeding Rs. 100. Under the High 
Courts decree in the second appeal in 
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the prior suit, it was finally desided that 
the land did not belong to the vendor. 
That decree is the starting point of 
limitation and plaintiff's suit is not barred. 

JUDGMENT.—The Subordinate Judge 
has returned his findings. The suit, so far 
as it is based on the covenant for title, is 
found to be barred by limitation and that 
is not disputed. So. far as it is based on 
misrepresentation, the claim would also be 
barred, For, even assuming that Article 95 
applies, as held in Punnayil Бини v. 
Raman Nair (6) to such a claim, the suit 
was brought more than 3 years after the 
date of the second appeal decree; so that, 
making every allowance in plaintiff's favour, 
the claim based on misrepresentation also 
fails, ' , 

But the claim based on the indemnity 
bond remains. I agree with the Subordinate 
Judge that the language of the bond is 
wide enough to include loss caused by an 
adverse title being set up by third parties 
ав was done in this case, 

The covenant talks of security, eto., mutha- 
liathu in Tamil and later on contemplates 
the whole property being lost which may 
be due to minors’ suits or otherwise. The 
suit, so far as it is basedon the bond, is 
within time as held by the Subordinate 
Judge. Article 116 has to be applied as 
the bond is a registered one and not Article 
83, See Ram Dulari v. Hardwari Lal (7) 
and Parvataneni v. Lanka Rambrahman (4), 
The same view has been taken in suits for 
rent under registered lease-deeds, though 
there is a special Article about rent, Article 
110 [Tricomdas Cooverji Bhoja v. Gopinath Ji 
Thakur (8).] The claim on the indemnity 
bond must, therefore, be allowed. 

The bond, however, provides for a payment 
of Hs. 100 only and I do not see how 
plaintiff can olaim to be paid the costs of 
his litigation over and above that amount. 
Tt is, however, claimed that interest should 
be allowed. The money became payable on 
ihe date of the second appeal deoree and 
it was а sum certain payable under a written 
instrument, It seems to me, therefore, that 
interest could be allowed under the Interest 


(7) 48 Ind. Cas. 18; 40 A. 605; 16 A. L. J. 706. 

(8) 39 Ind. Cas. 156; 440. 759; 1 P. L.J. 262; 15 
A. L. J. 217; 28 C. L. J. 279; 32 M. L, J. 357; 21 M. 
L. T. 262; 21 O. W. N.577; (1917) M. W. N. 363; 
6 L. W. 65419 Bom. L. В, 450; 441. А. 65 (Р, C.). 


Act if not otherwise. I, therefore, allow 6 
per cent- interest on the amount. 

The decree of the lower Court will, 
therefore, be modified by reducing the amount 
of decree to Rs. 136 and further interest 
as allowed by the lower Court with propor- 
tionate costs to each party in both Courts. 

M,C.P. 

Decree varied. 


CALCUTTA HIGH COURT. 
Civit Коге No. 537 or 1918, 
January 31, 1919, 

Present: —Mr. Justice N. R. Chatterjea 
and Mr. Justice Newbould. 

SITA NATH SHAH PONIK— 
PETITIONER 
versus 
RADHA RAMAN SHAH BONIKYA 


OPPOSITE Party, 

Civil Procedure Code (Act V of 1908), О. XXXIII, 
rr. 4,7—Application for leave to sue as pauper— 
Inquiry, scope of. . 

On an application for leave to sue as a pauper the 
Court, when making an inquiry under Order XXXIII, 
rules 4 and 7 of the Civil Procedure Code, cannot take 
any evidence except that of the applicant himself 
on the merits of the claim. The Court has to 
determine whether the allegations in the petition 
and the examination of the petitioner himself dis- 
close a cause of action. [p. 677, col. 1.7 ` 


FAOTS appear from the judgment, 


Babu Brojo Lal Ohakraburty (with him 
Babu Probodh Ohandra Roy), for the 
Petitioner.— This Rule was granted to 
show cause why an order granting leave to 
sue as a pauper should not be set aside 
as it was made in contravention of the 
provisions of rules 4 and 5 of Order XXXIII, 
of the Civil Procedure Oode. The learned 
Judge disallowed some questions put to the 
plaintiff with a view to show that on the 
merits the plaintiffs had gofno case. In 


disallowing those questions the learned 
Judge acted with material irregularity in 
the exercise of his jurisdiction, because 


the answers to those questions would have 
shown that the applicant had got no-case 
at all The learned Judge shoald have 
given full opportunity to cross examine the 
applicant on the merits of the oase, The 
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Court below is clearly wrong in holding 
that because the plaintiff has gota prima 
facie case on the merits, therefore, he should 
not be asked questions regarding the 
merits of the case. The learned Judge 
acted without jurisdiction in shutting out 
questions which the law permits. Cites 
Kamrakh Nath v. Sundar Nath (1). 

Babu Heramba Ohandra Guha, for the 
Opposite Party.—The point raised now has 
not been taken in the petition. 


JUDGMENT.—This Rule was granted in 
connection with an order made by the 
Court below allowing an application for 
leave to sue as a pauper. Since the Rule 
was granted we havo considered the author- 
ities bearing on the scope of an inqairy 
under Order XXXIII, rules 4 and 7 of the 
Code of Civil Procedure, and have held 
that the Court cannot take evidence except 
the evidence of the applicant himself on 
the merits of the claim insuch an inquiry, 
but that the Court has to determine whether 
the allegations in the petition and the ex- 
amingtion of the petitioner himself disclose 
a cause of action. (See Civil Rule No. 384 
of 1918 decided on the 25th November 
1918.) The applicant, no doubt, oan be ex- 
amined on the merits of the cause as rule 
4 itself clearly lays down. In the present 
case the learned Subordinate Judge has 
found that the examination of the petitioner 
as well as the allegations in the petition 
show that there was a cause of action. It 
is contended before us that the learned 
Subordinate Judge disallowed some questions 
in eross-examination. This, however, was 
not alleged in the petition to thia Court 
nor taken in the grounds. We are told 
that an application for review of the order 
was presented to the learned Subordinate 
Judge before this Court was moved. Under 
the circumstances, the Rule must be dis- 
charged with costs one gold mohur. 


Rule discharged. 
(1) 20 A. 299; А. W. N. (1898) 86; 9 Ind. Dec. 
(x. s.) 662, 
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ALLAHABAD HIGH COURT. 
Soon» От, АррЕАІ, No, 689 or 1917. 
Mareh 27, 1919. 
Present: —Justice Sir P, C. Banerji, Кт. 
. Musammat BASHIRUNNISA AND OTHERS 
— PLAINTIFF3— APPELLANTS 


versus 
BUNYAD ALL AND ANOTHER—DR&FENDANTS 


— RESPONDENTS, 

Muhammadan Law—Marriage— Witnesses required, 
class or type of —Absence of witnesses, effect of. 

Under the Muhammadan Law it is not necessary 
that the witnesses to a marriage should be of a 
particular type or а particular class: all that is 
necessary is that there should be present witnesses to 
attest the conclusion of the contract. A marriage 
contracted without witnesses, however, is not 
illegal, it is merely irregular and the irregularity 
would be cured by consummation of the marriage, 
[p. 678, cols, 1 & 2.] 


Second appeal against the decree of the 
Additional Judge, Moradabad, dated the 7th 
March 1917. 

Dr. S. M. Suleman, for the Appellants, 

Messrs. Gokul Prasad апа  Baleshwart 
Prasad, for the Respondents. 


JUDGMENT.—The suit which has given 
rise to this appeal was brought by 
Musammat Bashirunnisa and two purchasers 
from her for partition of two sihams out 
of eight sthams of property alleged to 
have belonged to one Khadim Ali. Bashir. 
unnissa stated that she was the second 
wife of Khadim Ali and as such was en- 
titled to two sikams out of eight sihams. 
Khadim Ali died in May 1916 leaving no 
issue. The defendants are his brother and 
sisters. If Musammat Bashirunnisa was the 
widow of Khadim Ali she inherited the 
share claimed by the plaintiffs. The de- 
fendants, however, denied that Musammat 
Bashirunnissa was married to Khadim Ali 
and they stated that she lived with him 
as a servant and cook, They also raised 
a question as to the ownership of the 
houses claimed. The Court of first instance 
found in favour of the plaintiffs and 
decreed theclaim. The defendants appealed 
and in their appeal in the lower Appel- 
late Court the only question which they 
raised was whether it had been proved that 
Bashirunnisa was the lawfully married wife 
of Khadim Ali. Bashirunnisa had a hus- 
band who died some years ago. It ia 
alleged that after the death of her first 
husband she was married to Khadim Ali 
who was about 70 years of age. It wag 
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proved that she lived with Khadim Ali 
for nearly seven years in the same house, 
and 16 is manifest from the evidence and 
the finding of the Court of first instance 
that they lived as man and wife. It has 
also been proved that Khadim Ali whilst 
identifying Mwusammat Bashirunnisa before 
the Sub-Registrar at the time of the re- 
gistration of a sale-deed executed by her 
in regard to property inherited hy her 
from her first husband stated that she was 
his second wife. In addition to this, the 
learned Munsif found that there were two 
witnesses to prove the fast of the marri- 
age. Inspite of all this evidence, the learned 
Judge of the lower Appellate Conrt has 
dismissed the suit on the ground that it 
had not been proved that Bashirunnisa was 
legally married to Khadim Ali. The learn- 
ed Judge says that no "formal" witnesses 
to the marriage have been produced al- 
though two witnesses have sworn that in 
their presense the marriage took place. 
The learned Judge cites a number of 
authorities, the effect of which is to lay 
down tbat amongst Sunnis it is necessary 
for the validity of a marriage that there 
should be a proposal and acceptance ky 
the contracting parties in the presence and 
hearing of two male or one male and two 
female witnesses. What the learned Judge 
means by “formal witnesses” itis difficult 
to understand. In the present case, as stated 
above, there are two wituesses who stated 
that in their presence the marriage was 
celebrated, the Nikah was read by the 
Maulvi and the dower was fixed. The 
contracting parties were persons of advanced 
years and the lady was personally known 
to the persons who performed the marriage 
ceremony. IL have had the evidence of the 
witneeses Sharafat Ali and Abdul Salam 
read out to me. Both of them depose that 
they were present at the time when Bashir. 
unnisa was married to Khadim Ali ard 
that in their presence the marriage took 
place, the formula was read and the dower 
was fixed. 16 із not necessary, according to 
Mubammadan Law, that the witnesses should 
be of a particular type or a particular 
class. All that is required is the presence 
of two witnesses at the time of the con- 
tract of marriage—and such witnesses we 
have in this case. In additicn to the wit- 
-posses we have the admission of Khadim 
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Ali that Bashirunnisa was his second wife 
and we have the further fact that they 
lived together for nearly seven years. 
According to Mr, Ameer Ali (see Muham- 
madan Law, Volume II, 3rd Edition, page 
325), what is necessary is that there should 
be witnesses present to attest the conclusion 
of the contract, but a marriage contracted 


without witnesses is not illegal, If there 
were no witnesses to the contract the 
marriage would be irregular and this 


irregularity would be cured if the marriage 
was consummated. In the present case there 
was no illegality or irregularity in the 
marriage, and if there was any irregulari- 
ty that was oured by the fact that the 
two lived together for nearly seven years, 
a fact from whish consummation of the 
marriage may be reasonably presumed. 
In my opinion, the decree of the lower 
Appellate Court was incorrect, and the 
view which the learned Judge took is too 
technical to be accepted. This being the 
only question which was urged in the Court 
below—and the finding of the Court below 
on that question being, in шу opinion, 
erroneous, I allow the appeal, set aside 
the decree of the Court below and restore 
that of the Court of first instance. The 
appellants will get their costs in all Courts 
including in this Court fees on the higher 
scale. 
Appeal allowed. 


PRIVY COUNCIL. 

APPEAL FRON THE ÜaLcurTA Hiem Court. 
February 18, 1919. 
Present:—Viscount Haldane, Viscount Cave, 
Lord Phillimore, Sir John Edge and Mr. 
Ameer Ali. 

BASAR KHAN AND 0TIERS— PLAINTIFFS — 
APPELLANTS 
versus 


Moulvt Syed LEAKAT HOSSEIN AND 


OTHERS — DEFENDANTS— RESPONDENTS, 

Benami transaction—Purchase made by husband in 
name of wife—Death of husband—Transfer by wife, 
effect of—Mortgage executed by transferee—Mortgagee, 
position of. Pn. 

One Е. purchased in the name of 4, his wife, 
в l5-annas 6-gandas share of certain property. 
He died without issue leaving as his heirstwo widows, 
a brother and two sisters who succeeded to his real 
estate in certain specific shares. His widow, А, 
executed a mokurari grant of a 4-annas share of 
the property in favour of J., son of К’ sister, and 
Inter executed a similar grant of an &-annas 6, 


Vel, L] 


BASAR KHAN V. LEAKAT HOSSEIN, 


gandas share in favour of R., her husband's brother. 
J. and R mortgaged their mokwrari interests in these 
grants in a 12.annas share in the property. The 
mortgagee brought a suit against the represent. 
atives of J. and R. and others interested in the 
property to enforce his mortgage and obtained a 
decree, but it was ordered that 5-annas 15 gandas 
of the property should be sold first, and if the 
price realised was insufficient to liquidate the 
mouigage-debt, the remainder should be sold. At 
the sale the mortgagee purchased the property 
sold for a sum which more than covered his debt 
and obtained an order for possession. Being un- 
able to obtain possession, he brought а suit 
against the persons interested in the property to 
recover possession of the share he had purchased 
and obtained a decree for possession of the mokurari 
share of 5-annas 14 gandas 15 cowries, On appeal 
from this decree: 

Held, (1) that the widow A. was a benamidar, 
and that the grants made by her to J. and R. did 
not vest in them more than a mokurari interest 
in а 1 anna 18 gandas 5-cowries share, being the 
share to which she had succeeded on the death 
of her husband; [p. 680, col. 2.] 

(2) that as regards the mortgage by R. 
it was nob open to any one claiming under 
him to dispute that the mortgage conveyed effective- 
ly to the plaintiff a mokurari interest inab least 
b annas lá gandas 15 cowries to which R. was 
entitled by succession, and that as this interest 
was sufficient to satisfy the plaintiffs claim the 
claim was indisputable and it was not open to 
any one to dispute the title of the purchaser under 
the decree who was ontitled to follow that share, 
if on partition any allotment had been made to 
any of the defendants. [p. 681, col. 1.] 


Appeal from the decree of the Calcutta 
High Court, reversing a decree of the Dis. 
trict Judge at Bhagulpur and restoring the 
decree of the Sub-Judge, Monghyr. 

Messrs. De Gruyther, K. 0. and Dube, for 
the Appellants. 

JUDGMENT, 

Viscount Cave.—This is an appeal by the 
defendants from the decree of the High Court 
of Judicature at Fort William in Bengal, 
reversing & decree of the District Judge at 
Bhagalpur, and restoring the deoree of the 
Subordinate Judge of Monghyr, whereby he 
gave the plaintiff possession of a share in 
certain property purchased by him under a 
deoree for sale. 

The short facts of the case are as 
follows:—One Kasim Ali, purchased a 15 
annas 6 gandas share in property known as 
Mouza Pohi Khashalpur in Pergunnah 
Bisthazari Touzi No. 3,036, the purchase 
being made іп the name of his wife, Musam- 
mat Aso. There is a question, which will 
be referred to later, whether the property 
was intended as a gift to Musammat Аво, or 
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was held by her as benamddar (or trustee) 
for her husband. 

Kasim Ali died in 1881 without issue, 
and leaving as his heirs under the Muham- 
madan Law, two widows, Musammat Aso and 
Musammat Dhupan, a brother, Karamat 
Khan, and two sisters, Musammats Nanho 
and Palto, these persons succeeding to his 
real estate in the following shares:— 

Two widows...lanna 18 gandas 5 cowries 


each. 

Brother ...5 annas 14 gandas 15 cow- 
ries, 

Two sisters... 2 anuas 17 gandas 71 cow- 
rtes eaoh. 


In the year 1882, Musammat Aso executed 
a mokurart grant (or grant ata fixed rent) of 
a 4 annas share of the property in favour 
of Jaggu Khan, son of Musammat Nanho, 
and in the year 1583, she executed a similar 
grant of an 8-annas 6 gandas share in 
favour of Karamat Khan. There is a ques- 
tion whether Jaggu took as Бепат ат for 
Karamat, but,in the circumstances of the 


present case, this question is immaterial, 
On the 28rd September 1884 these two 
persons, Jaggu and Karamat, mortgaged 


their mokurart interests under the above 
grants іп а 12 annas share of the property 
to the original plaintiff, Syed Leakat Hos- 
sain, to secure a loan advanced to them. 
There were many subsequent dealings by 
the heirs with their interests, or alleged 
interests, in the property; but the plaintiff 
was not a party to these dealings, and it is 
unnecessary to state them in detail. Pro- 
ceedings for batwara (or partition) of the pro. 
perty among the heirs or their representatives 
have been commenced but are insomplete. 
On the 18th April 1895, the plaintiff 
instituted a suit (No. 422 of 1595) against 
the representatives of his mortgagors and 
other persons interested in the property to 
enforce his mortgage. This suit was contest» 
ed, but on the 815% July 1895, judgment 
was given inthe plaintiff's favour, and it 
was held that he was mortgagee of a «okurarz 
interest in а 12 annas share of the property; 
but as аб annas 5 gundas share had been 
alienated by the heirs to a stranger, Mangni 
Ram, while the remaining 5 annas 15 gundas 


share there was no encumbrance, it was 
ordered that the latter share should be 
sold first, and if the proceeds should be 


insufficient for payment of the mortgage debt, 
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the remaining 6 annas and 5 gundas should 
then be sold. Ор the l5th January 1892, 
the 5 annas 15 gundas mokurari share was 
sold by the Court in pursuance of the decree 
and was purchased by the plaintiff himself 
for a sum which more than covered the 
amount of his mortgage-debt. On the 15th 
April 1896 the sale was confirmed by the 
Court, on the 13th August 1896, a sale 
certificate was duly granted to the pur- 
chaser, and onthe llth September 1896, a 
writ was issued for the delivery tothe pur- 
chaser of the share sold to him under the 
deoree. 

Notwithstanding the formal confirmation 
of his purchase, the plaintiff was unable to 
obtain possession of the share sold to him, 
and on the 10th May 1904, he instituted 
the present suit (No. 185 of 1904) against 
the several persons interested in the pro- 
perty for recovery of possession of the share 
purchased by him (which he stated to be 
actually 5 anvas 14 gundas 15 cowries), 
and for mesne profits. The GSubordinate 
Judge, on the 7th August 1905, delivered 
judgment in this suit in favour of the 
plaintiff, and decreed that the plaintiff 
should get possession from the defendants 
of the mokurar? share of 5 annas ‘14 gundas 5 
cowries and that the amount of the mesne 
profits be assessed at the execution stage, 
The decree proceeded 

" In the event of the batwara of the 
Mouza in dispute being finally completed, 
the plaintiff shall have the power to obtain 
his decreed share in any рай ог pathis 
of the decreed share or any part thereof 
may fall.” 

This judgment, after being reversed by 
the District Judge, was restored by the High 
Court, and this appeal is accordingly brought. 

The principal point urged on behalf of 
the appellants is that Musammat Аво, 
to whom the property was conveyed on 
the purchass by Kasim Ali, was only a 
benamidar of Kasim Ali, and accordingly 
was not entitled to make the mokurard grants 
in favour of Jaggu and Karamat in 1882 
and 1883. This bas been so held in а suit 
(No. 82 of 1893), in the Court of the 
Subordinate Judge of Monghyr, who, after 
carefully investigating the facts, held that 
Kasim was the real owner of the property, 
and that Asos share was гоб more than 
the 1 арра 18 gundas 5 cowries, to which 
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she became éntitled on the death of her 
husband; and this decision was affirmed by 
the High Court. The present plaintiff was 
not à party to that suit and accordingly 
was not bdund by the -desision; but in 
another suit to which he wasa party (No, 
178 of 1895) the Court adopted the deci- 
sion in the suit of 1893. It is difficult to 
reconcile with thesé decisions the decree in 
the mortgage suit in which the plaintiff ' 
was held to bea mortgagee of a 12 annas 
mokurart share; but some of the present ap- 
pellants were not parties to the mortgage 
suit, and as in the view which their Lord- 
ships take of the law the point is not, for 
present purposes, material, they assume as 
against the respondents that Aso was. in 
fact a benamidar, If so, it follows that the 
grants of 18:2 and 1883 did not vest in 
Jaggu and Karamat more than в mokurari 
interest in а larna 18 gundas 5 cowries 
share being the share to which Aso 
succeeded on the death of her husband. 
But this by no means concludes the case. 
Karamat, who was one of the mort- 
gagors to the plaintiff, was entitled by 
succession to a proprietary interest in a 5 
annas 14 gundas 15 cowries share. The 
mortgage doubtless recited the grants of 
1882 and 1888, and was made upon the 
footing that a mokurarz interest in a 12 
annas share had been duly created by these 
grants; and it purported to convey a 12 
annas mokurart share, In these circumstances, 
their Lordships are of opinion that it is 
not now open to any person claiming under 
Karamat to dispute that the mortgage 
effectively conveyed to the plaintiff a mokurart 
interest -in atleast the 5annas 14 gundas 
15 cowries share to which Karamat was 
éntitled by succession. In the words of the 
Subordinate J udge,— Karamat's proprietary 
interest was admittedly a 5 annas 14 gundas 
15 cowries share, and, therefore, the mort- 
gage ofa mokurari interest held by him to 
the plaintiff was at best valid to the extent 
of that share.” This interest by itself, and 
even without the addition of the proprietary 
share of Aso (а mokarart interest in which 
was effectively conveyed by her to the 
mortgagors) is anfficient to satisfy the 
plaintiff's claim; and it follows that this claim 
cannot be disputed by any person claim- 
ing urder Karamat. It is aleo te be 
remembered that ali the persons claiming 
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title under Karamat were parties to the 
mortgage suit, and are bound by the decree 
for sale, and it is, therefore, not competent 
to them to dispute the title of a purchaser 
under that decree. ` 

The above considerations wholly dispose 
of the appeal by the first appellant, Basar 
Khan, who claims under Karamat only. 
But the other defendants, while claiming 
partly under grants by heirs of Karamat, 
also claim interests by purchase from other 
heirs of Kasim, namely:—Vusammats 
Dhupan, Nanho and Palto, who were not 
parties to the mortgage, or bound by the 
decree of the 3lst July 1895; and they 
allege that the judgment is wrong in that 
it gives the plaintiff a right to recover the 
5 annas l4 gundas15 cowries mokurari share 
together with mesne profits, not only from 
the successora-in-title of Karamat, but from 
all the defendants, without regard to the 
titles under which they respectively claim. 
If this were the meaning of the decree, it 
would be open to objection; but their Lord- 
ships do not so understand it. The inten- 
tion of the decree plainly is that the plaintiff 
shall have possession of a mokurard interest 
iu the 5 annas 14 gundas 15 cowries share 
to which Karamat became entitled in succes- 
sion to his brother Kasim Ali, and that, 
if under the proceedings for partition any 
allotment bas been made to any of the de- 
fendants in respect of that share, the plaint- 
iff shall be allowed to follow that share 
into the allotment in question, As regards 
mesne profits, these are to be assessed in the 
execution proceedings; and in those proceed- 
: ings the plaintiff would only be held entitled 
to the mesne profits of the share recovered 
by him, and only as against the persons who 
from time to time have been wrongfully in 
possession of that share, So interpreted, 
their Lordships are of opinion that the 
decree, аз made and confirmed by the High 
Court, gives to the plaintiff no more then 
his rights, and acsordingly that this appeal 
fails. 

The respondents, who lodged a case in 
the appeal but did not appear before the 
Board, will have their costs up to and in- 
cluding the date when their case was lodged. 

It should be added that the plaintiff has 
died since the suit was commenced, and 
his representatives have been substituted as 
parties on the record; and that a petition filed 


by one of the appellants alleging an agree- 
ment of compromise in his favour was with- 
drawn during the argument and should be 
formally dismissed. And their Lordships 
will humbly advise His Majesty accordingly, 
Appeal dismissed. 

Solicitors for the Appellants: Messrs. 
Watkins & Hunter. 

Solisitors for the Respondent: Mr. E, 
Dalgado. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
SEcowp Civiu Appran No. 102 or 1918. 
November 30, 1918. 

Present :—Mr, Batten, A. J. C. 
VISHWANATH LAXMAN DESHMUKH 
—DEFENDANT— APPELLANT 
versus 
MANIKRAO SHANKAR RAO 
DESHMUKH— PraiNTiFF— 
RESPONDENT, 

C. P. Tenancy Act (XI of 1898), s. 47 (1)— Transfer 
of holding by tenant—Revenue Court, avoidance of 
transfer by—Ctvil Court, whether can question 
propriety of avoidance—Jurisdiction of Civil and 
Revenue Courts. 

Where in a suit there is a question of the avoid- 
ance of a transfer by an occupancy or ordinary 
tenant, the matteris onefor the Revenue Courts; but 
where rights of the parties depend upon the illegality 
of the document of transfer it is в case for the 
Civil Courts. Гр. 682, col. 2.] 

The Civil Courts have no jurisdiction to decide 
whether a transfer has been improperly avoided. 
Lp. 682, col. 2.] 

Appeal from the decree passed by the 
Additional District Judge, Wardha, dated the 
5th December 1917, in Civil Appeal No. 179 
of 1917. 

Mr, W. V. Gharpure, for the Appellant. 

Mr. D. W. Kathale, for the Respondent. 

JUDGMENT.—The case out of which this 
appeal arises is somewhat of the same 
nature as that dealt with in Jairam ү, 
Goptkishan (1) but there are oertain 
important differences, In this case plaintiff 
though one of the Malguzars is not the 


(1) 47 Ind. Cas. 32; 14 N. 1, В. 125. 
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landlord and ‘the transaction in respect 
of which he sues to have his money re- 
turned to him was nota surrender, though 
it purported to be one and was registered 
as such, but a sale since there can be no 
surrender to a person who is not the 
landlord: [Vide Ramdayal v. Gulabia Bat 
(9) ln this case, ёоо, the Revenue Authorities 
did not act under section 36 òf the Tenancy 
Act but under section 47 (1). The Sub- 
Divisional Officer acting under section 47 
(1) placed the occupancy field in question in 
the possession of Narayan, the brother of 
the present appellant the tenant who 
transferred the field to the respondent- 
plaintiff. In passing his order under seotion 
47 (1) the Revenue Officer did not take 
into consideration the fact that the transfer 
had been made by а registered document 
which, according to sub-section 5 of section 
46, should not have been registered. He, 
no doubt, acted as һе did in accordance 
with the ruling of the Financial Commis- 
sionerin Moolchand v. Mumney to be found at 
page 264 of the Central Provinces Revenue 
Manual, Volume I. The learned Additional 
District Judge, in upholding the decree of 
the first Court awarding to the plaintiff a 
refund of the consideration for the trans- 
fer, has held that ruling in Daji Vithal 
“Dhok v. Moreshwar Venkatesh Gharpurey (3) 
is not applicable since the plaintiff does 
not want to make use of the sale deed 
to prove his right to hold the property. 
In appeal it is urged that it is laid down, 
both in Daji Vithal Dhok v. Moreshwar 
Venkatesh (harpurey (3) 
v. Shankar (4) that a sale-deed which 
has been admitted to registration on 
account of its being described as a deed 
of surrender is void. It is also argued 
that if a sale-deed is void because it 
was illegally registered the money paid 
under it cannot be recovered by reason of 
the principle underlying the maxim in 
part delicto potior est conditio possidentis, 
For the respondent it is argued that the 
deed by which the transfer was effected 
was voidable and not void even if it 
was improperly registered. 1 have carefully 


and  Ganeshdas 


2) 4 N. L. В. 120. 
(8) 1 N. L. В, 112. 
(4) 18 Ind. Oas. 909; SN. L. В. 22, 


studied the two above cited cases, Dajt 
Vithal Dhok v. Moreshwar Venkatesh 
Gharpurey (3) апа Ganeshdas v. Shankar 
(4) and also Second Appeal No. 143 of 1912, 
Nilkant v. Ghulya (5) and Balwantrao v. 
Ramrao (6) on the files of Drake- 
Brockman, J. О, and Mittra, А. J. О, 
respectively, in which the above cited 
published rulings have been considered 
and diseussed. I do not find that it has 
been decided by this Court that a Revenue 
Court is incompstent to act under section 
47 or section 71 of the Tenansy Act 
merely besause a deed of transfer has 
been improperly registered. Indeed, this 
Court has no power to deside that the 
Revenue Court has not jurisdiction. What 
I deduce from the above ruling is this. 
Where the question is one of the avoidance 
of the transfer the matter is one for the 
Revenue Court but where rights depend upon 
the illegality of the dosument it is a 
ease for the Civil Courts. Here the claim 
of the plaintiff arises out ofthe ayoidance 
of the transfer which avoidance has already 
been urdered by a Court of exclusive 
jurisdiction and this Court has no authority 
to say that the transfer has been properly 
avoided. The plaintiff's cause of action 
has no connection with the illegality of 
the transfer, but is based on the avoidance 
of the transfer by a Court competent to 
avoid it. The consideration has failed not 
because the transaction is void but because 
it has actually been avoided by a Conrt 
of exclusive jurisdiction competent to avoid 
it. in the present suit, therefore, I am of 
opinion that the question of the illegality 
of the transfer does not arise, I have 
dealt with the only ground of appeal which 
is a question of law. The grounds of 
appeal which deal with the findings as to 
the facts have not been argued and the 
lower Appellate Court's findings are binding 
on this Court. For the above reasons I 
dismiss the appeal with costs. 
Appeal dismissed. 


(5) 42 Ind, Cas. 384; 18 N. L. В. 165. 
(6) 41 Ind. Cas, 964. 
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BOMBAY HIGH COURT. 
ORIGINAL CiviL Justspiction Surr No. 651 
oF 1917 
Ostoher 11, 1918. 

Present:—Mr. Justice Marten. 
KERING RUPCHAND & Co.—PLAINTIEFS 
versus 
G. B. MURRAY —Dszr£x3DANT. 

Civil Procedwre Code (Act V of 1908), ss. 2 (17) (о), 
€0, O. XXI, r. 48— Repealing and Amending Act (X of 
1914)— Army Act, 1881 (44 5° 45 Vict. C. 58), s. 187— 
Army (Annual) Act, 1895 (58 Vict, О. 7), s. 4— 
British Officer in Indian Army, whether “Public Officer? 
— Рау, whether can be attached in execution of 
decree. 

A British Officer in the Indian Army is a 
“Public Officer” within the meaning of section 2 
(17) of the Civil Procedure Code and as such 
public officer he is liable to have half his pay or 
salary attached in execution of a decree under 
section 60 (1) (i) of the Code, inasmuch as that 
attachment is a deduction authorised by the Code, 
which is a law passed by the Governor-General of 
India in Council within the meaning of section 137 
of the Army Act, 1851, as amended by section 4 
of the Army (Annual) Act, 1895. [ p. 689, cols. 1 & 2.] 

The proviso in section 60 (2) (b) of the Civil 
Procedure Code having been repealed by the 
Repealing and Amending Act, X of 1914, must be 
regarded as unnecessary or dead law and the 
decisions based on that proviso must be regarded 
as obsolete. [p. 689, col. 2.] 


Mr, Kanga, for the Plaintiffs. 
Mr. Campbell, for the Defendant. 


JUDGMENT. à 
Мавтхя, J.— These suits raise an imzort- 
ant question, viz, whether the pay of a 
- British Officer inthe Indian Army can be 
attached under the Civil Procedure Code. 
' The question arises in execution in three 
saits, namely, a High Court Suit No. 651 of 
1917, a Small Causes Court Suit No. 
475/18089 of 1918, and a Civil Suit No. 413 
of 1913 in the Poona Court. The deorces in 
the two latter suits have been sent to this 
Court for execution. The plaintiffs in the 
first two suits arethe same. The defendant 
in each suit is a Major G. B. Murray. He 
is, and at all material dates has been, an 
officer in the Supply and Transport Corps of 
the Indian Army, and at the present time 
he is Commandant of the 53rd Pack Mule 
Corps stationed at Quetta. 


In the first-mentioned suit the decree was 
made on the 9th October 1917, and, on the 
lst December 1917, the plaintiffs obtained an 
order under Order ХХІ, rule 48, from the 
Acting Prothonotary, Mr. Malabari, attach- 
ing a moiety of Major Murzay’s pay. Under 
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that attachment {various sums have been 
received by the Sheriff, and in pursuance of 
orders made by the acting Prothonotary on 
the 15th February, 19th Marsh and 24th 
June 1918 the sums so received up to the 
10th June 1918 have been distributed by the 
Sheriff amongst the attaching oreditors, 


Sofaras regards that suit, what we are 
concerned with are the further moneya 
received by the Sheriff in July, August and 
September 1918, amounting, after deducting 
poundage, to” approximately Rs. 1,843. Mr. 
Campbell for Major Murray admits that he 
cannot claim a refund of the previous sums 
which have already been distributed by the 
Sheriff under the Court’s orders. But he 
doss claim all moneys still held by the 
Sheriff. 


Then as regards the next suit, the Small 
Causes Court suit, the decree was made on 
the 2ist January 1914 and the plaintiffs 
obtained, on the 31st July 1914, an order 
from that Court attaching half the Major’s 
pay. Nothing appears to have been obtained 
under that attachment and no reliance has 
been placed on that order for attachment in 
the arguments before me. Eventually, the 


‘decree was sent to this High Courtand, on 


the 3rd August 1918, the plaintiffs obtained 
an order from me under Order XXI, rule 22, 
enabling the decree to be executed notwith- 
standing the lapse of over a year. This 
order was made after an adjournment of some 
four weeks granted at Major Murray's request, 
but he eventually did not appear nor did he 
then raise any objection to the proposed order 
ог to any past order. On the 16th August 
1918, the Prothonotary, Mr. Kajiji, made 
an order attashing half of Major Murray’s 
pay. The plaintiffs in that suit now olaim 
to share in the proceeds of the attachment 
levied in the first-mentioned High Court 
suit. &imilarly, es regards the execution of 
the decree of the Yih June 1914 in the Poona 
suit the plaintiffs in that suit also claim an 
attachment in their application to this Court 
of 25th June 1918. They further claim to 
share in the benefit of the existing attach. 
ment in the High Court suit. An objection 
taken by the defendant under the Indian 
Limitation Act was abandoned before ше. 
The fcrmal applications now before me are 
two in number. The first is a notice in the 


High Court suit, dated the 24th July 1916, 
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апа issued at the instance of the plaintiffs 
for the distribution under section 73 of the 
Civil Procedure Code of the moneys received 
by the Sheriff on the 9th July 1918. The 
other application is a eross.summons of the 
Ist October by Major Murray entitled in all 
‘three suits and asking for an order to set 
aside the attachment of a moiety of his pay 
and the several orders under which the 
attachment was made, and asking also for the 
re-payment to him of any moneys still in the 
hands of the Sheriff. Both applications have 
been adjourned into Court. 

The question I have to determine depends 
primarily. on the true construction of: certain 
amended British and Indian Statutes. I 


propose, therefore, in the first instance, to - 


consider the oase as it stands on these 
amended Statutes alone, viz., those Statutes 
in force at the material dates in the present 
case. For the moment, I will put aside the 
earlier legislation and also the desided 
cases. That being so, I find that the position 
of Major Murray under those Acta is as 
follows: I find that Major Murray being an 
officer in His Majesty’s Indian Forses is an 
officer 
within the meaning of the Army Aot, 1881. 
[See section 19) (8)]. I further find that 
under section 186 of that Ast as amended 
by section 4 of the Army (Annual) Act, 
1895, his pay as an officer of His Majesty's 
Regular Forces is to "be paid without any 
dedustion other than the deductions authoriz- 
ed by this or any other Aot or by any 
law passed by the Governor-General of India 
inCouncil" Itis common ground that the 
words, “paid without any deduction” taken 
by themselves would prevent any attach- 
ment, ,on the pay. Butit isthe latter words 
viz., “or by any law passed by the Governor- 
General of India in Council" which are parti- 
oularly important here. They are of import- 
ance because without them the Government 
of India could not, I think, legislate so as 
to affect the Army Act in this particular. 
If one turns to the Government of India 
Ast, 1915 (which is an Act consolidating a 
very large number of earlier Statutes), one 
бойв in section 33 that “the superintend. 
ence, direction and control of the civil and 
military Government of India is vested in the 
Governor-General in Council, who is required 
to pay due obediense to all such orders as he 
may receive from the Secretary of State,” 
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The legislativa powers of the Governor- 
General in Legislative Council are dealt with 
in section 65. Under sub-section 1 (d) of sec- 
tion 65 power is given to make laws “for the 
government of officers, soldiers and followers 
in His Majesty’ 8 Indian Forces wherever they 
are serving in so far as they are not subject 
to the Army Act,” but under the proviso in 
sub-section 2 “the Governor-General in Legis- 
lative Council has not, unless expressly so 
authorized by Act of Parliament, power to 
make any law repealing or affecting any 
Ast of Parliament passed after the year 1860 
and extending to British India (inoluding 
the Army Act and any Act amending the 
same,)”? 

1 assume, therefore, that under the 
Government of India Ast, 1915, it would 
be ultra vires of the Legislative Council to 
pass any Act of the Indian Legislature 
affecting the Army Aot unless it is 
expressly authorized by Act of Parliament 
so to do, But, as I have already pointed 
out, this express authority is conferred by 
the amended section 136 of the Army Act 
so far as regards deduction of pay. 

Has, then, any lawbeen passed by the 
Governor-General of India in  Counoil 
authorizing a deduction of pay? The 
plaintiffs say that the Civil Procedure 
Code is such | a law and they rely on the 
definition of “Publio Officer,” in section 2 
('7) and also on section 60 (1) (¢) of 
that Code as authorizing the attachment 
of one moiety of Major Murray’s pay. 
Taking section 60 first, I think it clear 
on that section as it now stande, that 
one moiety of Major Murray’s pay is 
liable to be attached, if he is a “Publio 
Offcer” within the meaning of that 
section. * 

The question whether Major Murray is 
a "Publio Officer” depends, 1 think, on 
the definition clause, vis., section 2 (17) 
(c). I do not overlook the fact that the - 
beginning of that definition clause contains 


the qualifying words "unless there is 
anything repugnant in the subject or 
context”, but nobody has pointed out 


anything to me in the 
of section 60. whioh is repugnant to the 
definitien of “Publis Offiser” in section 2 
(17) (в), Now section 2 (17) (с) says:— 
“ ‘Publio Officer’ means a person falling 
under апу of the following descriptions, 


subject or context 
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namely:—every Commissioned or Gazetted 
Officer in the military or naval forces of 
His Majesty, including His  Majesty's 
Indian Marine Service, while serving under 
ihe Government." 

Undoubtedly, Major Murray is a Com- 
missioned Officer in the] military forces of 
His Majesty. The only point then that 
can be raised is “whether he is serving 
under the Government" within the meaning 
of section 2 (17) (c), As to that, I have 
already referred to section 33 of the 
Government of India Act, 1915, whichshows 
that the Governor-General in Council has 
the superintendence, direction and control 
of the military Government of India. 
Further, Major Murray is unquestionably 
paid by the Government of India, and 
I regard that as an important point. 

I think it also material to refer to the 
information as to Major Murray's Corps 
the Supply &nd Transport Corps) and as 
to the Indian Army in general which 
will be found in the Imperial Gazetteer of 
India, Volume IV, at pages 360 and 361, 16 
is there stated, at page 360, that since 
March 1906 the system of administration 
of the Army in India has been re-cast, 
The supreme authority is still vested in 
the Governor-General in-Couneil, but the 
business conneoted with military affairs 
is now conducted through two Depart- 
ments—the Army Departmert and the 
Department of Military Supply— which 
have taken the place of the former Military 
Department, The Army Department, in 
charge of the Commander-in-Chief, deals 
with all affairs concerning the army 
except those specially allotted to the 
Department of Military Supply, and also 
disposes of business connected with canton- 
' ments and the volunteers, The Depart- 
ment of Military Supply, which is in 
charge of an Ordinary Member of Council, 
deals with matters connected with import- 
ant army contracts, and the supply and 
registration of transport animals and certain 
other matters particularly mentioned. Then, 
at page 361, the Gazetteer states that up to 
1905 the Supply and Transport Corps, until 
recently known ав the Commissariat 
Transport Department, was entirely under the 
Military Department; but that the Military 
Supply Department is now responsible for 
the supply and storage in bulk of all pro- 
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visions and stores, and for the registration 
and provision of transport animals and 
attendants. It then proceeds ав follows:— 
“The executive control of the corps, the 
administration of transport units when 
formed, and questions relating to the 
distribution of stores to troops have, how- 
ever, been transferred to the Commander- 
in-Chief.” [That means, of course, the 
Commander in-Ohief in India]. “The officers 
of the corps are recruited from both the 
Indian and British armies... A mnule corps 
is commanded by а British Officer.” In 
my opinion, the above extracts from the 
Gazetteer all tend to show that Major 
Murray is "serving under the Govern- 
ment,” viz., in his case, the Government of 
India. 

Further, I think one may get some light 
on the expression "serving under the Govern- 
ment” from the Code itself. In the First 
Schedule, Order XXVIII, which deals with 


` suits by or against military men, rule 1 (1) 


begins as follows: 

Where any officer or soldier actually sery. 
ing the Government ina military capacity ig 
a party to a suit...” 

Then, at the end of rule 1 the explanation 
runs: 

"In this Order the expression ‘Commanding 
Officer’ means the officer in actual command 
for the time being of any regiment, corps, 
detachment or depót to which the officer or 
soldier belongs.” 


I think, therefore, that the Code itself 
considers that an officer commanding a 
regiment or a corps, as Major Murray 
does here, is serving under the Government. 
This negatives any suggestion that "serving 
under the Government” in section 2 (17) 
must be confined to civil employ under 
Government. 


I should, perhaps, add that formerly 
British Officers of the Indian troops 
constituted a body known as the Indian 
Staff Corps. In 1902 the use of the term 
“Staff Crops” was abandoned, and these 
officers are now said to belong to the 
Indian Army (See Ilbert's Government of 
India, 3rd Edition, page 157), As also 
appears from Ilbert, at page 157, these 
officers are employed not only in the 
Indian Army and in Military appointments 
on the staff but also in a large number 
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Government. 

Therefore, looking at what has been 
put before me, I вш satisfied that a 
British offiser serving in an Indian Regiment 
or Corps in India is “serving under the 
Government” within the meaning of the 
Civil Procedure Code. No express authority 
on the point was cited to me, but а 
similar conclusion was arrived at in 
Calcutta Trades Association v. Ryland (1) and 
Watson v. Lloyd (2) аз regards officers in 
the Indian Staff Corps. It follows, there- 
fore, that, in my opinion, on the Statutes, 
British and Indian, as they now stand, 
and apart from authority, Major Murray’s 
pay would be liable to attachment to the 
extent of a moiety. 

So far I have dealt with the case apart 
from the earlier legislation and apart from 
authority. I will now consider whether 
there is anything in that earlier legisla- 
tion or in the decided cases which would 
cause me to alter or modify the opinion 
I shculd otherwise form. Mr. Campbell 
has argued that I ought to construe the 
. Qode in the light of a proviso to section 
60 which has since been repealed and of 
desisions based on that repsaled proviso 
The proviso in question is section 60 (2) 
and runs:— 

“Nothing in this section shall be deemed 
...(b) to affect the provisions of the Army 
Act or of any similar law for the time 
being in force.” 

Now, that proviso was repealed by the 
Repealing and Amending Act X of 1914, 
Mr. Campbell, however, says that that 
proviso at any rate, while it existed, 
prevented the pay of a British officer in 
the Indian Army being attached. He has 
this to urge in support of that view, viz., 
that there is & decision of this High Court 
to that effect in King, King $ Оо. v. Major 
Davidson (8), where Mr. Justice Macleod 
followed and extended the decisions of the 
Allahabad High Court in Colonel Lecky v. 
Bank of Upper India, Limited (4) and of this 
High Court in Velchand v. Bourchier (5) 


(1) 24 C. 102; 1 C. W. N. 188; 12 Ind, Doc. (N. s.) 
733. 

(2) 25 M. 402. 

(3) 23 Ind, Cas. 575; 38 В. 667; 16 Bom. L. R. 233. 

(4) 9 Ind. Cas. 1023; 33 A. 529; 8 A. L. J. 487. 

(5) 17 Ind, Cas, 13; 37 B. 26; 14 Bom. L, R. 777. 
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to the effect that the salary ofan officer 
in the British regular army could not be 
attached. Thess two latter cases dealing 
with officers in the British Army were 
based solely on the proviso ia section 60 
(2), and in the firat-mentioned case it was 
held that the sama line of reasoning 
based on that proviso applied to British 
officers in the Indian Army. Mr. Campbell 
says that the proviso shows what was 
the real intention of the Indian Legislature, 
vis, not to affect the Army Act and in 
particular sestion 135 of that Act, and 
that the repsal having  bsen effected 
by a mere Statute Law Revision Act ought 
not to affect the construotion of the Ast. 

Bat there is of course another view of 
the proviso in section 60 (2) (b), viz, 
that it was inserted out of abundant caution 
to show that the Indian Legislature did 
not intend to override the Army Act but 
only to legislate in so far as it was 
authorised so to do by the Army Act. That it 
is true is not the view taken of the proviso 
in the above Allahabad and Bombay cases, 
The Indian Legislature has, however, thought 
fit by the Repealing and Amending Act, 1914, 
to  repeal that particular proviso. The 
preamble to the Aot states that it (viz., 
the proviso) as well as the other enast- 
ments referred to in the Second Schedule 
"are spent or have ceased to be in force 
otherwise than by express specific repeal, 
or have by lapse of time or otherwise 
become unnecessary” So we have this 
result, viz, that the Indian Legislature 
has declared that this particular 
proviso on which the Allahabad and 
Bombay High Courts based their decisions 
was in point of fact an unnecessary proviso 
to the Code or else was spent or dead 
law. | 

Now, I have not got to construe the 
Code as it existed at the date of the Allah- 
abad and Bombay decisions. If I had, І 
should, asa Judge of first instance, follow 
those decisions without expressing any 
opinion of my own, and leave the parties to 
appeal if soadvised. What I have to do is 
to construe the Code as amended since the date 
of those decisions by the repeal of the very 
proviso on which those decisions were founded. 
There is also a recent dictum of my Lord the 
Chief Justice which I will presently refer 
to and which seems to me to throw doubt. 
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on the correctness of those decisions as 
the law then stood. Under these circum- 
stances, I think it wrong to say that in 
eorstruing the Code I am to treat the 
Code as if it still retained the repealed 
proviso, I think the Legislature has said 
in the Repealing Act, and said reasonably 
clearly, that the repealed proviso was 
really unnecessary and that it was mérely 
inserted out of abundant caution to nega. 
tive any suggestion that the Indian Legis- 
lature was acting ultra vires. That proviso 
was unnecessary because, whether the pro- 
viso wag inserted or not, if the Indian 
Legislature did purport to interfere with 
the Army Aot, except as expressly authoris- 
ed, its purported interference would be ultra 
vires and void, . 

Nor ean I accept Mr. Campbell’s son- 
tention that if I desided in favour of the 
plaintiffs, 1 shall be in effeot deciding for 
the first time that the Legislature intended 
by a mere Statute Law Revision Act to 
make a vital change in the liability to 
attachment of ап officer’s salary, Mr. 
Campbell’s argument was that the Allah- 
abad and Bombay desisions showed that 
under the Code, as it existed up to 1914, 
the salary of an officer could not be 
attached, and I ought not, therefore, to 
hold that it can now be attached merely 
because в few words are eliminated by a 
Statute Law Revision Act, But I do not 
think on the facts that Mr. Campbell’s 
argument is accurate. In the first place, 
the previous decisions іц Oalcuttu Trades 
Association v. Ryland (1) and Watson 
v. Lloyd (2) were that the pay of 
an officer in the Indian Staff Corps sould 
bə attached. Consequently, during the 
fifteen years or thereabouts from 1896 to 
1911 [which was the date of the decision 
in Colonel Lecky v. Bank of Upper India, 
Limited (4) |, the Indian High Court deoi. 
sions supported the legality of such an 
attachment. Secondly, as I have already 
pointed out, the amendment in section 136 
of the Army Act which authorised the 
Indian Legislature to effest deductions of 
pay was made by the Army (Annual) 
Act, 1895. Now that Aot of 1895, also 
by section 5, repealed seotion 151 of the 
Army Aot, 1881, and under that repealed 
seotion 151 (3) the pay of an officer in India 
as opposed to that of a “soldier” as defined 
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by the Aet oould be attached by a Civil 
Court in execution of a money decree, 
Therefore, if it is material to consider the 
previous history of these Acts, one would 


say that, as under section 151 of the 
Army Ast, 1881, ап officer’s Salary in 
India could be attached, there would be 


nothing surprising in finding that апу such 
law would in effect be continued in 1895 
or by the Code of 1908. And there ig 
this reason for the amendments made in 
1895, wie, that the British Parliament 
thought it more convenient that the Indian 
Legislature should prescribe the precise 
mode of procedure in suits against officers 
in the Indian Oivil Courts rather than 
that procedure should be fixed by sections 
such as section 151 which would песөвві- 
tate a reference to the British Parliament 
whenever any amendment might be found 
desirable. Accordingly, in my opinion, 
neither the repealed legislation nor the 
authorities desided prior to the Repealing 
Act of 1914 are such as to induce me to alter 
or modify the opinion I should form on 


` the Acts as they now stand apart from such 


repealed legislation and authorities.! 


It now remains to consider two authorities 
decided since the Repealing Aet of 1914. 
The first is a decision of the Allahabad 
High Court in Н. F. B. D. Hay v. Ram 
Оһопдет (6), where Mr. Justice Piggott 
and Mr. Justice Walsh held that since the 
repeal of the proviso in section 60 (2) (b) 
the pay of a British officer in the Indian 
Army oan be attached, They, therefore, 
impliedly held that the ratio  decidendi in 
Colonel Lecky v. Bank of Upper India, 
Limited (4) could no longer be upheld. Thig 
decision in Н, F, B. D. Hay v. Ram Ohan- 
der (6) is, therefore, a direct authority in 
support of the plaintiffs, but it is fair to 
state that the Allahabad High Court did 
not have the advantage of hearing aby argu- 
ment from Counsel. 

The other case is a decision of this High 
Court on which Mr, Campbell placed great 
reliance and whioh, he contended, bound 
me. It is a very recent decision of the 
Appellate Court on the appellate side in 
Duckworth v. Duckworth (7) decided on 


(6) 39 Ind. Cas. 92; 39 A, 308; 15 A. L. J, 264, 
(7) 50 Ind. Cas. 427; 21 Bom, L. R, 137. 
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"28th August 1918 by My Lord the Chief 
Justice and Mr. Justice Macleod. Of course, 
4f that ease was really in point, I should 
unhesitatingly follow it without expressing 
any opinion of my own. But in point of 
fact that case when looked into seems to me 
to have only slight bearing, if any, on 
the case I have to deal with. In the 
first place it was the case of a “soldier” 
as defined in the Army Act as opposed 
to an officer. In the second place, it was 
a case that arose about the maintenance 
of that soldier’s wife and children and 
there is an express clause in the Army 
Act, namely, section 145, which,as amended 
by the Army (Amendment) No. 2 Ast, 
1915 (5 &6 Geo. V, c. 58), lays down 
express provisions and confers express powers 
on the military authorities as regards 
making certain deductions from the pay of 
a soldier to meet such cases of maintenance. 
In point of fact, in that case the Commander- 
in-Chief had ordered certain deductions 
of a very limited character, wiz, Is. 
6d. per day the maximum allowed by 
section 145. The case before the Civil 
Court was one for a divorce in which the 
Court was, asked to execute its order for 
& mush larger allowance by way of alimony 
for the wife of the soldier, viz., Rs. 150 
per month. If, therefore, the Civil Courts 
had attached half the pay in execution of 
its order for alimony, there would have been 
& contest between two authorities, namely, 
the military authorities under the Army 
Act deducting 15. 6d. per day only 
and the Civil Courts deducting Rs, 75 
per month under the Code, and the latter 
would thereby have been overriding the 
express terms of section 145 of the Army 
Act. Now, the decision of the Appellate 
Court was that as there was an express 
section of the Act, viz., section 145, dealing 
with this matter, and fixing a certain 
maximum of ls, 6d. per day that that express 
gestion must govern and be preferred to the 
general provisions of the Civil Procedure 
Code. If I may respectfully say so, I en- 
tirely follow that decision. But we have 
no such special provision as section 145 in 
the present case, and accordingly the deoi- 
sion and the real ground for that decision 
seem to me to be far removed from the pre: 
sent case. 

It appears, however, that an argument 
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was put forward in that case that section 
145 of the Army Act could only prevail 
over the Civil Procedure Code by reason 
of the proviso in section 60 (2) (b) to 
the Code and that as that proviso had 
been repealed the Code would now prevail 
over section 145 Mr. Justice Macleod did 
not, I think, deal with this point but the 
Chief Justice did and in the course of his 
judgment he said as follows :— 

“The sub-seation, viz., section 60 (2) (b), 
may be taken to be dead law on the 
ground that it had ‘expired’ by the re- 
enactment since 1908 of the Army Ast, 
which thus became а later enactment super- 


seding and rendering unnecessary the 
saving clause in tbe Oivil Procedure 
Code.” 


Now, that was not the real ground of 
the Chief Justice’s judgment, because, as 
I have already said, he held, and Mr. 
Justice Macleod did so too, that the special 
rule of procedure provided by section 145 
of the Army Act was to be applied in 
preference to the general provisions of the 
Code. But whether the above observations 
of the Chief Justico on the repealed 
proviso form part of his substantial reasons 
or are merely d:cía it seems to me that 
they are against Mr. Campbells client 
rather than in his favour for they throw 
doubt on the above decisions in Oolonel 
Lecky v. Bank of Upper India, Inmited (4), 
Velchand v. Bourchier (5) and King, King $ 
Oo. v. Major Davidson (3). I say this because 
the view of the Chief Justice is, I think, 
that in 1909 this sub-section 60 (2) (b) was 
dead law as the Army Act referred to in 
the Code of 1608 had expired. If that 
was во, it would follow, I think, that the | 
Allahabad and Bombay decisions in Colonel 
Lecky v. Bank of Upper India, Limited (4), 
Velchand v. Bourchier (5) and King, Keng $ 
Oo. v. Major Davidson (3), which were based 
on that very sub-section being subsisting 
law and not dead law would conflict with 
the above observations of the Chief Justice. 
"With great respect to the Chief Justicel 
agree with the sonslusion which he has 
arrived аё in these observations, but I 
prefer to base that conclusion on a different - 
reason, The conclusion itself seems to me 
clear. The Legislature has said that by 1914 
this sub-section 60 (2) (b) was unnecessary or 
dead law. Unnecessary or dead law it must, 
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therefore, be. The only question is, for what 
reason? I prefer the reason that from the 
beginning the sub-sastion was unnecessary 
and was only inserted ex abundanti cautela, 
The difficulty I feel in adopting the other 
reason is that the words in the sub-sestion 
are, not merely "nothing in this section 
shall be deemed to affect the provisions 
of the Army Aot", but "nothing in this 
section shall be deemed to affect the pro- 
visions of the Army Act, or of any similar 
law for the time being in force,” Now £ 
take it that there can hardly bə а more 
similar law to the Army Aot at the date 
of the 1908 Code than the Army Act in 
the year 1.09 and following years, be- 
Gause as everybody knows the Army Acts 
are annual recurring Acts. Therefore I feel 
the force of the argument that even if the 
Army Асі specifically referred to in section 60 
(2) (b) expired when the next Army Aot was 
passed, that would not involve an expiry of 
any law covered by the words “or of any 
similar law for the time being in force" and 
that each subsequent Army Act was such a 
similar law. But I need not pursue that point 
any further. My conelusion as to Duck- 
worth v. Duckworth (7) is that, if anything, 
it is an authority against Major Murray 
rather than in his favour. The other 
authority in H. F. B, D. Hay v. Ram Ohan- 
der (6) is clearly against him. The result, 
therefore, of authority is, in my opinion, 
to support the view which I should arrive 
at apart from authority, viz. that Major Mur- 
ray's pay вап be attached. 

I have thus dealt with the present case 
at length, because I think it useful that in 
an important case such as this a Judge 
of first instance should chesk carefully the 
reasoning on which his decision is based. 
Bat а concise summary is sometimes nearly 
as useful. I may accordingly summarise 
my decision by saying that in my judg- 
ment (1) Major Murray as a British 
` Officer in the Indian Army is a “Public 
Officer” within the meaning of sestion 2 
(17) of the Civil Procedure Code and that 
as such public officer he is liable to have 
half his pay or salary attached under 
section 60 (1) (2) of that Code, inasmuch as 
that attachment is a deduction authorised 
by a law (wie, the Civil Prosedure 
Code) passed by the Government of India 
in Council within the meaning of section 
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137- of the Army Act, 1881, as amended 
by asction 4 of the Army (Annual) Act, 
1895; (2) that the proviso in section 60 
(2) (6) of the Code having been repealed 
by the Rapealing and Amending Act, X 
of 1914, must be regarded as unnecessary 
or dead law and that the decisions based 
on that proviso, viz, Colonel Lecky v. Bank 
of Upper Tadia, Limited (4),  Velchand v. 
Bourchier (5) and King King $ Oo v. 
Major Davidson (3) must Ъз regarded as 
obsolete ; (3) that I arrive ab a similar 
conclusion to that come to in the earlier 
oases of Calcutta Trades Association v. 
Ryland (1) and Watson ү. Lloyd (2) and 
to the more recent oase of Н, Е. B. D, Hay 
v. Ram Chander (6) and that I consider 
Duckworth v. Duckworth (7) (at present un- 
reported*) is clearly distinguishable as relat- 
ing to the spacial case of a soldier govern- 
ed by a special section of the Army Act, viz., 
section 145, 

In the result, therefore, I am of opinion 
that the ordera for attachment made firat 
by Mr. Malabari, the Acting Prothonotary, 
and subsequently by Mr, Kajiji, the Pro- 
thonotary, were correct. Accordingly I hold 
that the summons taken out by Major 
Murray must be dismissed and dismissed 
with costs. The other application, viz., 
the notice by the plaintiffs, must be made 
absolute with costs against Major Murray 
and there will accordingly be a rateable 
distribution by the Sheriff of the moneys 
in question amongst the decree-holders as pro- 
vided by section 73 of the Code. 

I wish to add by way of warning that 
the case I am dealing with here is the 
case of a British Offiser in the Indian 
Army. I am not dealing with the oase 
of an Officer in the British Army. This 
latter case can be dealt with when it 
arises and I say nothing as to that. Still 
less am I dealing with the case of a soldier 
as opposed to an officer, 

I also wish to add this about the legis. 
lation on the point, I think it very un- 
fortunate that the Legislature cannot say 
quite clearly whether it intends officers’ 


salaries in India to be liable to attach. 
ment or net, whether they are in the 
British or the Indian Army. One or 


two lines would put the matter beyond 


*Sinco reported 60 Ind, Cas. 427; 21 Bom. L. В. 
197,—Ed. 
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апу question or argument. I would also 
suggest that where, as was the case in 1914, 
the then existing decisions of the Allaha- 
bad and Bombay High Courts relied ona 
particular clause of an important Code 
like the Civil Prosedure Code as protest- 
ing British and Indian Officers from attach- 
ment of their salary, that the clause should 
not be repealed by а mere Statute Law 
Revision Act. Amongst other reasons a 
repeal effested in this way may easily be 
overlooked by legal practitioners This 
particular repeal was in fact unnoticed in 
the 1916 edition of a leading text-book 
on the Civil Procedure Code. A similar 
repeal in tbe Criminal Prosedure Code 
effected by the same repealing Act of 1914 
escaped the vigilance of three leading text- 
book-writers, as I had ossasion to point out 
in Somya Hirya v. Emperor (8). There also, 
trouble was caused by the mode of repeal. 
A Code is so usefal to work with that 
I deprecate any alterations being made 
which are avoidable or which are not oon- 
tained in an Act which by its mere title 
is sufficient to put legal practitioners on their 


guard. 
(8) 46 Ind. Cas. 691; 20 Bom. L. Б. 629 at pp. 637, 
638; 43 B. 184; 19 Cr. І. J. 771. 





CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrees Nos, 245 
AND 294 or 1917. 

January 6, 1919. 

Present :—Mr. Justiae Teunon and Mr. 
Justice Greaves. 

JOGESH CHUNDRA SANYAL— 

- PLAINTIFF —ÁPPELLANT 
versus 
RASIK LAL SAHA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Land Acquisition Act (I of 1894), в. З (d)— Bengal, 
N.-W. P. and Assam Civil Courts Act (XII of 1887), 
s, 8 (2)—4dditional District Judge, whether com- 
petent to hear reference made over to him for 
disposal by District Judge. 

An Additional District Judge as such is com- 
peteut to hear and dispose of references under 
the Land Acquisition Act which are made over 
to him for disposal by the District Judge under 
the provisions of section 8, clause (2) of the 
Bengal, N.-W. P. and Assam Civil Courts Aot of 1887. 
[p. 691, col 2.] 
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Appeals against the decrees of the Addi- 
tional District Judge, Pabna and Bogra, 
dated the 22nd August 1917. 

FACTS appear fromthe judgmont. 

Babu Brojo Lal Ohakraburty (with him 
Babu Dinesh Ohandra Roy, for Babu Purno. 
Ohandra Roy), for the Appellant.— 
The learned Additional District Judge of 
Pabna, who heard the references, had no 
jurisdiction to hear them, inasmuch as 
section 3, clause (d), of the Land Acquisi- 
tion Act contemplates that the District 
Judge alone should hear such references, 
because the Court having jurisdiction under 
that Act has been described as the "principal 
Court of original jurisdiction," and that 
Court is the Court of the District Judge. 
The District Judge being the only Court 
competent to hear these cases as laid 
down in the {Land Acquisition Ast, he 


had no jurisdiction to transfer the  oases 
to the file of the Additional Judge. 
On the merits also the lower Court’s 


decision was not justified by the evidence 
on the record. 

Babu Krishna Kamal Mattra, for the Re- 
spondents, contended that in oases where 
the references were made over by the 
District Judge to the Additional Judge 
for disposal, the Additional Judge could 
hear the cases. The decision of the 
learned Judge was justified by the evidence 
on the record. Ав regards plot No, 21 
his clients had purchased Naru’s holding 
from Nali Bewa, widow of Naru, and Naru 
was an occupancy Raiyat and there was 
a local custom of transferability and no 
consent of the landlord was required. 
Hence they were entitled to the compensa- 
tion money awarded by the lower Court. 


JUDGMENT,—These two appeals arise 
out of certain Jand acquisition proceedings 
and involve the question of apportionment, 

Appeal No. 245 refers to a plot 
spoken of as plot No. 81. 
the appellant then was that one Sarna 
Moyee Debya held this plot No. 81 under 
him and his predecessor-in-intferest and 
that Sarna Moyee’s interest was that of 
ап occupancy Raiyat. The case of the 
respondents is that Sarna Moyee held this 
plot as part of what is spoken of as 
a kaimi jote under a Brahmatordar of 
the name of Jadab Adhikari. The appel. 


The case of . 
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lant's evidence with regard to this plot is 
extremely meagre. 

True it is that one of his witnesses, a 
person of the name of Gedu Mullick, says 
that Sarna Moyee paid rent to Jogesh’s 
father in respect of this holding; but 
Jegesh does not himself say so. He pro. 
‘duces no counterfoils or collection papers 
‘and he does not examine his Tahsildar. 
Оа these materials we ocancot say that 
the learned District Judge is wrong in 
saming to the conclusion that Jogesh has 
not proved that he has any interestin or 
conneetion with this plot. 

This appeal No. 245, therefore, fails and 
is dismissed with costs. 

In the other appeal No. 294 the subjeot- 
matter is a plot spoken of as plot 
No. 21. That admittedly was a holding 
possessed at one time by & tenant of the 
name of Naru. One of the respondents, 
who was examined as a witness in the 
саве, admits that Naru's holding was held 
by Naru and by his widow under the 
appellant Jogesh. He says further that ho 
has since his purchase paid rent to Jogesh 
Sanyal in respect of Naru's holding. It 
is admitted that soon after the death of 
Nara his widow Nali Bewa abandoned 
this holding and left the village. The 
respondents allege purchase from her. But 
there is nothing or practically nothing to 
show that the interest of Narn in this 
holding is higher than that of an osoupancy 
holder. Such holdings are transferable 
only by custom, and on this record, though 
there are a few bald statements to the 
effect that a custom of transferability 
prevails in the place in question, it cannot 
be said that any such custom has been 
made out. Nali Bewa having abandoned 
the holding, it follows that the appellant 
Jogesh Sanyal, who is admittedly the land. 
lord, is entitled to the compensation that has 
been awarded in respect of plot No. 21. 

This appeal No. 294, therefore, must 
succeed and is decreed with coats. 

We assess the hearing fee in each appeal 
atone gold mohur. 

We should here notice that the references 
out of which these appeals arise were 
heard by the Additional District Judge of 
Pabna. It has been contended that the 
Additional District Judge as such had no 
jurisdiction to hear those references. We 
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are unable to accede to this contention. 
Under section 3 of the Land Acgnisition 
Act, sub-clause (d), the Court having 
jurisdiction under that Aat is described as 
"the principal Civil Court of original 
jurisdiction.” Now the Additional Distriot 
Judge like the District Judge himself is 
a Judge of that Court, and the cases in 
question having bean made over to him 
by the District Judge under the provi- 
sions of section 8 (2) of the Bengal, N. W. P. 
and Assam Civil Courts Act, 1887, we are 
Glaarly of opinion that the Additional 
District Judge had jurisdiction to hear and 
dispose of these references. 
Appeal No, 245 dismissed. 
Appeal No, 294 decreed, 


ALLAHABAD HIGH COURT. 
Seconp Civiu Apresar No. 412 or 1917. 
March 27, 1919. 

Present: —Justice Sir P. C. Banerji, Kr. 
HAIDAR KHAN AND OTHERS—PLAINTIEFS 
— APPELLANTS 
versus 
CHAND KHAN AND OTHERS — DEFENDANTS— 
RESPONDENTS. 

Muhammadan Law —8Succession—Mnale heir in pos. 
session of property—Possession, whether adverse to 
female hetrs—Adverse | possession— Co-sharer — Posses« 
sion of one co-sharer, whether adverse to others, 

In a Muhammadan family the possession of a 
brother should be deemed to be the possession of 
his sisters also, unless the brother repudiates the 
claim of the sisters and asserts a rightin himself. 
Apart from Muhammadan Law, however, the pos- 
session of one co-sharer would be regarded on he. 
half of all the other co-sharers, unless there is 
any act on the part of the co-sharer in possession 
which amounts to the ouster of the other co-sharers. 
[p. 692, col. 1.] ‚. 

Second appeal from the desision of the 
District Judge, Meerut, dated the lst March 
1917. 

Dr. S. M. Sulaiman, for the Appellants. 

-The Hon’ble Dr. Те) Bahadur Sapru and 
A. Agarwala, for the Respondents, 

JGDGMENT.—This is an appeal against 
a decree of the lower Appellate Conrt dis. 
missing the suit of the plaintiffs for posses- 
sion of a half share in a certain property. 

The aforesaid property belonged original. 
ly to one Jamiat Khan, who died many 
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years ago leaving a son, Chand Khan, and 
three daughters. Oneof the daughters, Musam- 
mat Rani, has died shildless. The Ist 
plaintiff is the son of one of the daughters, 
Musammat Shitabo, and the plaintiffs Nos. 2 
and 3 are the grandsons of another daughter, 
Musammat Daleha. Chand Khan's name was 
entered in the revenne papers in regard 
tothe property and he made several mort- 
gages in fayour of Mohan Lal, the 2nd 
defendant, who has got a decree on his 
mortgages. The plaintiffs assert that the 
daughters of Jamiat Khan were in possession 
of their shares. According to Muhammadan 
Law half of the property of Jamiat Khan 
went to Chand Khan, the son, and the 
other half was inherited by his sisters, 
the ancestors of the plaintiffs. It is this 
half share of which plaintiffs claim posses- 
sion and they assert that Chand Khan had 
no right fo mortgage that share. The 
plaintiffs allege thatthe daughters of Jamiat 
Khan, and after them the plaintiffs, have 
been in enjoyment of the profits of the 
property and that Chand Khan had no ex- 
elusive right to take the property or to 
make the mortgages. The suit was defend- 
ed on the ground of adverse possession 
and also on the ground that the mortgagee 
took the mortgages on faith of the entries 
їп the revenue papers and that section 41 
of the Transfer of Property Act and sestion 
115 of the Evidence Act protected him and 
barred the plaintiffs’ claim. The Court of 
first instance dismissed the suit and the 
lower Appellate Court affirmed the decree 
of that Court. The learned Judge in his 
judgment says, "though Chand Khan’s 
sisters were heirs of the property they 
never put forward any claim to it and 
there is no evidence worth the name that 
they had ever been in possession of the 
shares.’ This view of the learned Judge 
18 not correct, In a Muhammadan family 
the possession of the brother should be 
deemed to be the possession of the sisters 
also, unless he repudiated the claim of the 
sisters and asserted a right in himself. 
Even if the family had not been a Muham. 
madan family, the possession of one co- 
sbarer would be deemed to be the possession 
of the other co-sharers, unless the co-sharer 
in possession had done any act which 
would amount to an ouster of the other 
‚бо sharers. This view was held by their 
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Lordships of the Privy Council and has 
been held by this Court in several cases 
to which I deem if unnecessary to refer. 
The learned Judge ought, therefore, to have 
found whether Chand Khan denied the 
title of his sisters and excluded them alto- 
gether from the property. Section 115 of the 
Evidence Act has no application to the 
present oase. The sisters did nothing which 
induced the mortgagee to take a mortgage 
of the property. That section is clearly 
no bar to the present suit, 

The mortgagee relied on section 41 of 
the Transfer of Property Act, but inorder 
to make that section applicable it was 
necessary to find not only that the 
brother Chand Khan was put forward as 
ostensible owner of the property, but it 
must also be found whether the mortgagee 
after taking reasonable care to ascertain 
that the transferor to him had power to 
make the transfer had acted in good faith. 
The learned Judge has not found whether 
the mortgages made any enquiry whatso- 
ever, 

In order to enable this Court to decide 
the appeal it is necessary to have findings 
from the Court below on the following 
issues which I refer to that Court, under 
Order XLI, rule 25, of the Civil Procedure 
Code:— 

(1) Were the daughters of Jamiat Khan 
and “after them the plaintiffs in receipt of 
the profits of the property owned by Jamiat 
Khan P ў 

(2) Did Chand Khan ever deny the title 
of his sisters and set up in himself a right 
adverse to them? If во, when and in what 
manner and were the sisters aware of his 
act P 

(3) Did the mortgagee Mohan Lal make 
any enquiry as to the title of Chand Khan 
and did he act in gocd faith? 

The Court will take such additional 
evidence as the parties may adduce relevant 
to the above issues and on receipt of 
its finding ten days will be allowed for filing 
objections, 


Vol. 1) 
RAMAOHANDRA IYER 0, PARAMESWARAN MUNBU. 


MADRAS HIGH COURT. 
Letrers Patent APPEAL No. 4 or 1918. 
November 21, 1918. 

Present :—Mr. Justice Abdur Rahim, Mr. 
Justice Oldfield and Mr. Justice 
Coutts Trotter. 

Т. R. RAMACHANDRA IYER 
AND ANOTHER-—PLAINTIFE No. 1 AND 
SurPLEMESTAL PLAINTIFE No, 3— APPELLANTS 
versus 


PONNIATH AKATHUTHU 
PARAMESWARAN MUNBU AND OTEER3— 
Derenpants Nos. 1 то 3, 6, 7 AND бтн 
DEFENDANT'S LEGAL REPRESENTATIVES — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92— 
‘Interest’, meaning of—Public trusts—Right of suit 
—Worshippers in temple or mosque, whether persons 
having ‘interest’—Religious Endowments Act (XX of 

1863), ss. 14, 15, scope of. 

Per Oldfield and Coutts Trotter, JJ., (Abdur Rahim, 
J., dissenting )—The right to worship in a temple is 
not such an ‘interest’ as will give the worshipper 
a right to sue under section 92, Civil Procedure 
Code. The interest required in the relator must 
be a clear or a present and substantial and not a 
remote, fictitious or purely illusory interest; it 
must be an existing interest and not a mere 
contingency. The question whether any given per- 
son has or has not an interest as-so defined is a 
pure question of fact which the Court should 
decide on a consideration of the particular circum- 
stances of each case. 

The definition of ‘interest’ in section 1б of the 
Religious Endowments Act should not be imported 
into section 92, Civil Procedure Code. 

Sajedur Raja Chowdhuri v. Gour Mohun Das 
Baishnav, 24 С. 418; 12 Ind. Dec. (N. з.) 946, Jan Ali 
у, Ram Nath Mundul, 8 С. 82; 9 C. L. R, 483; 4 Ind. 
Dec. (м. в.) 21, Jawahra v. Akbar Husain, A. 178 
(F. B.); A. W. N. (1884) 324; 4 Ind. Dec. (N. s.) 390, 
Manohar Ganesh Tambekar у, Lakhmiram Govindram, 
12 B. 247; 12 Ind. Jur, 387; 6 Ind. Deo. {х. s.) 650, 
Bedford Charity, In ve, (1819) 2 Swanst. 470; 19 R. R. 
107; 86 E. В. 696, Chintaman Bajaji Dev v. Dhondo 
Ganesh Dev, 15 B. 612; 8 Ind. Dec, (N. s.) 418, Gopala 
Mooppanar v. Subramania Iyer, 26 Ind. Cas. 7; 27 M. 
І. J. 258; 1 1. W. 675; (1914) M. W. N.822 and 
Mohiuddin v. Sayiduddin, 20 О. 810; 10 Ind. Dec. (N. s.) 
546, referred to and considered, 

Per Oldfield, J—Section 92, Civil Procedure Code, 
and sections 14 ond 15 of the Religious Endow- 
ments Act are not in pari materia and the one 
cannot’ be used as an aid to the interpretation of 
the other. [р. 706, col. 2.] 

Tha ‘interest’ which is required of а person 
wishing to sue under section 92, Civil Procedure 
Coae, must be а substantial and not а sentimental 
or a remote interest. [p. 707, col. 2.] 

Per Abdur Rahim, J.— The words ‘having an interest 
in the trust’ in section 92, Civil Procedure Code, 
include, in the case of a temple or a mosque, 
all persons having a right to perform worship or 
say their prayers therein. The ‘interest’ required 
need not be pecuniary, direct or immediate, or in 
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any way different from that required by sections 
1Фапй 15 of the Religions Endowments Act for 
purposes of suits relating to Hindu temples and 
Muhammadan mosques. [p. 700, col. 2; p. 702, col. 2.] 

Persons belonging to that section of the public 
for whose benefit a public trust has been created 
arc in the position of beneficiaries and must, as 
such, be held to possess a snfficiont interest to 
support a suit under section 92, Civil Procedure 
Code. In the case of a templo or a mosque, 
persons entitled ‘to attend there for purposes of 
worship and devotion are présumobly the beneficiaries 
intended by the founder. ір. 704, col. 2; p. 705, col. 1.] 


Appeal, under clause 15 of the Letters 
Patent, against the decree of Wallis, C. J., 


‘and Kumaraswami Sastri, J., dated the 14th 


November 1917, in Appeal No. 116 of 1916, 
preferred to the High Court against the 
decree of the Distriot Court of North 
Malabar, in Original Suit No 21 of 1914, 

FACTS appear from the following judg- 
ment of 


Warts, C. J.—This isan appeal from the 
decree of the District Judge of North 
Malabar dismissing a suit filed against 
the trustees of a temple at Tellicherry 
on the West Coast under section 92, Civil 
Procedure Code, with the requisite authority, 
on the ground that one of the plaintiffs 
had not an interest in the trust within 
the meaning of the section. The plaint- 
iff in question, Mr. Т. R. Ramachandra 
Aiyar, one of the senior and leading 
practitioners of this Court, resides in Madras 
and is Vice-President of a Sabha or 
Association which specially concerns itself 
with temple affairs in Southern India. 
It has not been contended before us that 
this circumstance gives him the requisite 
interest, nor has it been seriously argued 
that the fact, that in the practice of 
his profession he has on two or three 
occasions visited Tellicherry and has then 
worshipped at the suit temple, and may 
possibly do so again, is enough to dis- 
tinguish his position in this respect from 
that of the rest of the Hindu community 
throughout the length und breadth of 
India. The broad proposition contended 
for by Mr. Ganapathi Aiyar for the вр- 
pellants їз that every Hindu temple 
must be presumed, according to the de- 
cision in Gopala Mooppanar ү. Subramania 
Iyer (1), to be dedicated for the use of 


(1) 26 Ind. Cas. 7; 27 M. L. J. 25311 1. W. 678 
(1914) M. W. N. 822. j 
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all Hindus, of whom there were 270i 
millions in British India at the last 
census, to say nothing of the additional 
millions in Native States, and that each 
of these individuals has, therefore, an 
interest in the trusts of every Hindu 
temple in India within the meaning of 
section 92, Civil Procedure Code, Incidental- 
ly he argued that the position of 
Muhammadans as regards the mosques is 
the same, as the ownership of the mosque 
is regarded аз vested in the Deity and 
every Muhammadan has aright to worship 
at every mosque. Gopala Mooppanar v. 
Subramania Iyer (1) merely decides 
that every Hindu resorting to a Hindu 
temple has presumably the right to worship 
there. This does not seem to me to warrant 
an inference that the temple must be 
considered as dedicated to the use of all 
Hindus whether they resort to it or not. 

In support of this contention, Mr. 
Ganapathi Aiyar craved in aid the de- 
finition in section 15 of the Religious 
Endowments Act, 1863, of the interest 
entitling people under section 14 of that 
Act to sue trustees in respect of any 
misfeasance, breach of trust or neglect of 
duty, for specific performance of the duty, 
damages ог removal. That section 
says that the interest need not be a 
pecuniary or a direct or immediate in- 
terest, and goes on to provide expressly 
that “any person having a right of 
attendance, or having been in the habit of 
attending atthe performance of the worship 
or service or of partaking of any distribu- 
tion of alms” shall be deemed to be a 
person interested within the meaning of 
section 14 of the Aot. This: definition 
has not been applied to section 92 (for- 
merly 539) of the Code which has quite 
a different history, and to take a definition 
from one Statute and apply it to another 
easily leads to error, as when tbe defini. 
tion of the word “attest” in the Indian 
Succession Act was used in interpreting 
the same word in the Transfer of Pro- 
perty Act, and when an earlier decision 
under section 539 based on a consideration 
of this very definition necessitated the in- 
tervention of the Legislature. Secondly, 
the dafinition in section 15 was expressly 
excluded, because section 539, as originally 
enacted, expressly required that there should 
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be a direct interest, and the subsequent 
omiasion of the word, which will be re- 
ferred to later, has not had the effect of 
rendering the definition applicable. Lastly, 
it seems clear that even under section 
15, the Legislature intended the plaintiff 
to have some special interest in the 
endowment, whether based on the right 
to worship or on habitual attendance, 
and this intention will be frustrated if it 
be held that every Hindu and every 
Muhammadan in India or beyond has an 
interest within the meaning of section 15, 
because it must be presumed that every 
temple and every mosque has been de- 
dicated for the use of every Hindu and 
every Mubammadan who may resort to it. 
The language of the section does not 
suggest that the Legislature was aware 
that all Hindus must be regarded as 
having a right to worship in every temple. 
Otherwise they would not have thought 
it necessary to provide that mere habitual 
attendance should confer the right to 
sue. We were not referred to any case 
in which a plaintiff has sued without 
having some interest of his own as distinct 
from the rest of the community either 
under section 14 or under the general law 
as in Pancheowrie Mull у, Ohumroolall 
(2), Jawahra v. Akbar Husain (3), Srinivasa 
Ohariar v. Raghava Ohartar (4) and Monmotho 
Nath Das v. Harish Ohandra Das (5). 

I do not pursue this subjeot, because 
what we have to construe is not section 
15 of the Religious Endowments Act, 1868, 
or the geueral law, but section 92 of the 
Civil Procedure Code, and I am clearly 
of opinion that to entitle him to sue under 
that section, 16 is not enough that the 
plaintiff is a Hindu by religion, but he 
must have a coclear interest in the particular 
trust over and above that which millions 
of hig countrymen may be said to have 
by virtue of their religion. Section 92 
was first enacted as section 539 cf the 
Code of 1877 and was modelled as 
regards the right of suit, as in some other 
respects, on the provisions of Sir Samuel 


(2) 3 0.563; 20. L. Е. 121; 1-Ind. Dec. (x, в.) 
943. 

(3) 7 A. 178 (F. B.); А. W. М. (1884) 824; 4 Ind, 
Dec. (N в.) 890. 

(4) 28 M. 28, 7 M. L. J. 281; 8 Ind. Dee. (N. $,) 
414. 

(5) 83 О. 905, 10 0. W. N. 867. 
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Romilly’s Act as interpreted by the Court 
of Chancery [see the observation of Shephard, 
J., iu ‘Rangasame Natckan v. Varadappa 
Маѓскап (6)). Before that Act, the Attorney- 
General representing the Crown as parens 
patrie was alone entitled to proceed by 
way of information, ordinarily in the 
Court of Chancery, for the enforcement of 
charitable trusts. Usually he did so -only 
on the relation of private persons who 
gave security for the costs, and as he had 
a clear right to proceed by way of in- 
formation if so advised, the Court was 
not concerned to inquire whether the 
ralators had any interest of their own; 
Attorney-General v. Vivian (7) and Altorney- 
General v. Bucknall (8). When, how- 
ever, Romilly’s Act anthorised “any two 
or more persons” to proceed by petition 
nnder that Act with the authority of the 
Attorney-General, Lord Eldon ruled in one 
of the earliest cases under the Act, Bedford 
Oharity, In ve (9), that no person could peti- 
tion who had not "a direct interest” in the 
Charity, and held that those petitioners in 
that case who described themselves as elders 
of the congregation of Dutch and German 
Jews assembling at certain? synagogues 
in London had no right to petition the 
Court with reference to the alleged 
right of Jewish children residing at 
Bedford to participate in the benefits of the 
Bedford Charity, the revenues of which by 
Aot of Parliament were to be applied 
partly in providing dowries for poor maids 
resident in Bedford and partly in providing 
a free school for poor boys born and resident 
within the town of Bedford. The same view 
was approved by the Houseof Lords in Ludlow 
Oorporation v. Greenhouse (10), where Lord 
Eldon observed that the Court was bound 
‚ to take care “that the petitioners have a clear 
iaterest in the subject and that they prove 
themselves to have that interest in the subject 
which they state upon their petition." The 
Indian Legislature clearly intended to legislate 


in this sense when they provided in section . 


539 of the Code of 1877 that the persons 
authorised to sue under that section must have 
a "direct interest in the trust.” Westropp, 
С. J. and Kembali, J., having raised 
(6) 17 M. 462 at p. 467 (F. B.);6 Ind. Des. (x.s.) 821. 
(7) (1826) 1 Buss. 226 at p. 236; 28 E, R. 88. 
(8) (1741) 2 Atk. 828; 26 E. R. 600. 
(9) (1819, 2 Swans. 470; 19 R. R. 107; 36 E. R. 696. 
(10) (1827) 1 Bligh (N.s.) 17; 4 E. B. 730; 30 E. В. 7. 
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the question in Radhabat v. Ohimnajz 
(11) without expressing any opinion 
whether the words "public charitable pur. 
poses" could be held applicable to the 
Devasthan of anidol or temple dedicated 
merely to the purposes of such idol or 
temple, the Legislature altered the language 
to public, sharitable or religious purposes. 
In Thanga Karuppa Nadan v. Árumuga Nadan 
(12), Innes, ОЁ. C. J. and Muthuswami Aiyar, 
J., held that the section as originally drafted 
did not apply to the case of an endowment for 
purposes religious as wellas charitable, and 
declined to consider the fact that the opposite 
view was expressed in the statement of objects 
and reasons assigned for the alteration of 
the section in 1862, І do not think they 
would have come to that conclusion, if their 
attention had been called to the fact that 
ever since the Statute of Elizabeth, religious 
uses have formed one of the mostimportant 
branches of charitable uses in English Law, 
so that the English lawyer who drafted the 
Code of Civil Procedure must necessarily 
be taken to have included religious iu 
charitable purposes, unless they were ex- 
pressly excluded. I have no doubt that 
the Legislature intended to include charitable 
uses in section 539 as passed in 1877 
and that the alteration in 1882 was only 
intended to remove doubts. The interven- 
tion of the Legislature was again neces. 
sitated in 1887 in consequence of the 
decision in Jan Ali v Ram Nath Mundul (13), 
that Muhammadans residing in the village 
of Gopalpur and in the habit of attending 
prayers at the mosque there had not a direst 
interest in the endowment of the mosque 
within the meaning of the section, The 
attention of the learned Judges was not 
called to the fact that these provisions 
were taken from Romilly’s Act ав iater- 
preted by the H#nglish Courts and that 
the plaintiffs were clearly persons having 
a direct interest within the meaning of 
those decisions, and they founded their 
conclusion upon an inference drawn from 
the language of section 15 of the Religious 
Endowments Act, which as I have pointed 
out is not applieable and as it seems to 
me, would scarcely warrant their inference 


(11) 3 B. 27; 2 Ind. Deo, (N. в.) 18. 
(12) 5 М.383; 2 Ind. Deo. (N. s.) 206. 
(13; 8 С. 32; 9 C, L. В. 433; + Ind, Пес, (x. з.) 21, 
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if 16 were. If the actual worshippers had 
not a direct interest, it is difficult, аз 
observed by Mahmood, J., in alater case, 
to say who had. The effect of the decision 
would have been very largely to make 
the section a dead letter as regards temples 
and mosques, and the Legislature thought 
fit to indicate the necessity for a more 
liberal ecnstruetion than had been taken 
in this and some other cases in 1888 by 
taking the word “ direet” out of the 
section. I am, however, clearly of opinion 
that “the interest in the rust" must still, 
in Lord Eldon's words, be a “lear in- 
terest,’ that is to say, a present and sub- 
stantial, and not а remote and fictitious or 
purely illusory interest, and that, whilst 
indicating the necessity of taking a more 
liberal view than had been taken hy our 
Courts in some cases, the Legislature did 
not intend that we should go to the other 
extreme and allow any member of the 
Hindu and Muhammadar public to sue with 
the requisite consent in regard to every 
temple or mosque in British India. It is, 
I think, quite clear, both under Romilly’s 
Act and the section, that the Court must 
be satisfied, not only that the requisite 
authority has been given, but also that 
those to whom it has been given have a 
clear interest in the trust. That interest, 
it seems to me, if the provision is not to 
be altogether illusory,’ must arise from 
some spesial relation in which the plaintif 
stands to the endowment in question as 
compared with the whole body of religious 
community throughout India; їп other 
words, he must be in a position to derive 
some benefit from the trust in respect of 
which the suit is filed. I do not think 
it necessary or safe to go further than 
this on the present occasion. In all the 
eases cited which have arisen since the 
omission of the word “direst” in 1887, 
the plaintiffs have clearly had an interest 
which would entitle them to proseed under 
Romilly’s Act in England, Chintaman Bajaji 
Dev v. Dhondo Ganesh Dev (14), Sajedur 
Raja v. Baidyanath Deb (15), Sajedur Raia 
Ohowdhurt v. Gour Mohun Das Baishnav (16) 
and Ganapati Ayyan v. Savithri Ammal (17), 
(14) 16 B. 612; 8 Ind. Dec. (м. s.) 413. 
(15) 20 C. 397; 10 Ind. Dec. (м. s.) 269. 


(16) 24 C. 418; 12 Ind. Dec. (м. s.) 946. 
‚ (17) 21 M. 10; 7 Ind, Dec, (х. s.) 364, 
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In Mohiuddin v. Saytduddin (18) it was өх. 
pressly ruled that the requisite interest 
under the section must be existing and 
not contingent, a ruling which appears to 
me to apply to the present case, In 
Sajedur Raja Ohowdhuri v. бошт Mohun Das 
Baishnav (16) it is clear from the state- 
ment in the judgment at page 427* that the 
plaintiffs were not only habitual worshippers 
at the particular temple but also took 
part in the management and worship. 
That case is, therefore, no authority for the 
proposition that any lesser degree of interest 
ig required under section 92 than under 
Romilly’s Act, and with reference to the 
observation as to sections 14 and 15 of the 


Religious Endowments Act, there is no 
reason for supposing that the learned 
Judges considered that thé Hindu and 


Muhammadan publio generally were entitled 
to sue under that section in respect of 
any temple or mosque. That question was 
not raised before them. As regards 
Jawaha v. Akbar Husain (8) Mahmood, 
J., observed at page 184+: "I hold that it 
is an undoubted principle of Muhammadan . 
Law that the persons who have the most 
direct interest ina mosque are the worship- 
pers who are entitled and accustomed to 
use it”, and the case in no-way supports 
the proposition that а Muhammadan un. 
connected with a particular mosque would 
have an interest entitling him to sue with 
regard to it under section 532, now secticn 
92 of the Code. 

Coming back to the facts of the present 
case, I think that Mr. Ramachandra Aiyar 
is rather in the position of the members 
of the Jewish synagogue who presented a 
petition under Romilly’s Act in the interest 
of their co-religionists at Bedford in the 
Bedford Charity care and were held not 
to be entitled to proceed under that Aot 
because they had no interest of their own 
in the charity. It was not suggested that 
the possibility that they might some day 
lose their fortunes and settle at Bedford 
with a view to their families benefiting 
under the charity gave them в sufficiens 
interest underthe Act. Such a contention 
would, I cannot help thinking, have been 
regarded as extravagant. So too, I think, 

(18) 20 C, 810; 10 Ind. Dec. (N. s.) 545. 

*Page of Z4 O.—Ed. 

+Page of 7 A.—Ed, 
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Mr. Ramachandra Аіуаг has no sufficient 
interest of his own to entitle him to sue 
under section 539 as regards this temple, 
I have since had the advantage of reading 
the judgment prepared by my learned 
brother and will only add that I have 
proceeded on the assumption that Hindu 
temples are prima facie to be taken to he 
dedicated for the use of all Hindus resort- 
ing to them. There are, however, three 
hundred million Hindus and I know not 
how many thousand temples in India, 
and to say that the bare possibility, how- 
ever remote, that a Hindu might desire 
to resort to a particular temple gives him 
an interest in the trust, appears to me to 
defeat the object with which the Legislature 
inserted these words in the section. That 
object was to prevent people interfering 
by virtue of the section in the administration 
of charitable trusts merely in the interest 
of others and without any real interest of 
their own. Р 
Under  Romillys Act, although there 
was no express restriction, the Courts from 
the very first held that sanction could only 
be given to a person having an interest 
of his own and section 92 expressly requires 
it. I would dismiss the appeal with costs. 
KUMARASWAMI SASTRI, J.—The question 
raised in this appeal is whether the 
“interest” required by section 92 of the 
Civil Procedure Code must be something 
more than a mere right to worship in the 
temple in respect of which the suit is 
brought. So far as the application of 
section 92 to Hindu temples is concerned, 
I think the answer must depend on a 
consideration of tbe peculiar nature of 
Hindu temples and the rights of Hindus 


therein, There is, so far as I am aware, 
no such thing as а purely parochial 
temple, access to which is prohibited or 
refused to pereons outside a particular 
locality. If any such exist, persons outside 
the locality have no interest whatever 


and no question will arise as to the power of 
persons outside the benefits of the trusts to 
sue under section 92, 

All important Hindu temples are built 
in honour of one of the principle deities, 
generally Siva or Vishnu, under their vari- 
саз names, and the god is supposed to 
grace the temple with his presence. Along 
with the presiding deity is worshipped 
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his Sakti (or consort) and minor deities 
are often installed in the larger temples, 
The dedication of the temple is to all 
Hindu devotees of the deity residing in 
India. Hindu religion enjoins pilgrimages 
to temples as one of the sacred duties to 
be performed and various Stala Puranas 
describe the special virtues of the larger 
and more important temples. The right of 
Hindus to worship in temples viewed in 
the light of the Puranas and Agamas has 
been discussed by Sadasiva Aiyar, J., in 
Gopala Mooppanar ү. Subramania Iyer (1), 
and I entirely agree with his conclusions, 
The dedication of the temple being to all 
Hindu devotees of the presiding deity, it 
seems to me that they are persons for 
whose spiritual benefit the trust was created. 
Every Hindu has, therefore, a legal right 
to worship in a temple, unless by the terms 
of the dedication or the usage of the 
particular temple he is denied right of 
access. It is no doubt true that he oan only 
worship in the temple if he gets there 
and that possibly distance or other con- 
siderations may prevent him from availing 
himself of the benefit, but it can hardly 
be said that his interest is only contingent 
or is а mere possibility on that account. 
It is a vested right whioh can be exercised 
at any time and irrespective of the place 
where the person resides. As regards mos- 
ques it has been held by a Full Bench of 
the Allahabad High Court in Jawahra ү. 
Akbar Husain (3) that all the members 
of the Muhemmadan community are entitled 
to use & mosque. Р 

It із probably the peculiar nature of 
Hindu and Muhammadan religious endow- 
ments which induced the Legislature to 
give so wide a meaning to the word in- 
terest in section 15 ofthe Religious Endow- 
ments Act, 1863, which enacts that the in- 
terest required by section 14 to enable a 
person to sue need not be pecuniary, direct 
or immediate, and that a right of attendance 
is sufficient. 

The right of suit to two or more per- 
sons who have obtained the necessary sano- 
tion was first conferred by section 539 of 
the Civil Procedure Code of 1877. As 
has been pointed out in Rangasami Naickan 
у. Varadappa Naickan (6), the section was 
framed on the lines of Romilly’s Act (52 
Gao. IIT, Chapter 101) in the light of the 
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deoisions of the English Courts as to its 
scope and effect. There are, however, material 
points of difference which have been pointed 
out by Best and Weir, JJ., іп Subbayya v. 
Krishna (19). Section 539 of the Code of 
1877 required a direct interest and the word 
direct was used in order to give effect to 
the decisions in Bedford Oharity, In те (9) 
that no person could petition under Romil- 
ly's Act who bad not a direct interest in 
the charity and in Ludlow Corporation 
v. Greenhouse (10), where a "olear interest?’ 
was required. The result, however, was not 
very happy. In Jan Ali v. Ram Nath 
Mundul (13) it was held that two of the 
worshippers of а mosque who lived in the 
village where the mosque was situate had 
o “direct interest” in the mosque so as 
to enable them to sue under section 539, 
A similar restricted view was taken in 
Luttfunnissa Bibi v. Nazirun Bibi (20). The 
desision in 8 Caleutta [Jan Ali v. Ram 
Nath Mundul (13)] was followed by the 
Madras High Court in Narasimha v. Ayyan 
Оћенё (21), where Kernan and Wilkinson, 
JJ., went to the extent of holding that 
even the right of management and of 
partaking in the food offerings did not 
' give persons a direct interest within the 
meaning of section 539. In Jawahra v. Akbar 
` Husain (3) Mahmood, J., dissented from 
the decision in Jan Ali v. Ram Nath Mundul 
(13) and was of opinion that “it was an 
undoubted principle ‘of Muhammadan Law 
that the persons who have the most direct 
interest in a mosque are the worshippers 
who are entitled and acoustomed to use 
it." In Manonar Ganesh Tambekar v. Lakh- 
miram Govindram (22) [which was confirmed 
by the Privy Council, see Chotalal v. Manohar 
Ganesh Tambekar (23)], West and Birdwood, 
JJ. held that priests who took part in 
the worship of thetemple had a direct interest 
within the meaning of sestion 539 of the Act 
of 1877. 

In 1888 the Legislature thought it fit to 


intervene and by section 44 of the Amend- 
(19) 14 M. 186; 1 M. L. J. 95; 5 Ind. Dec. (N. s.) 


183. 
(20) 11 C. 33; 5 Ind. Deo. (x. в.) 779. 
(21) 12 M. 157; 18 Ind, Jur. 49; 4 Ind. Dec. (N. в.) 


459. 
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ment Act VII of 1883, the word direst 
in section 539 was omitted, All the ses- 
tion now requires is that the plaintiff should 
have an interest in the trust. As pointed 
out by Banerjee and Rampini, JJ., in 
Sajedur Raja Ohowdhuri v. Gour Mohun Das 
Batshnav (16), the inference is that the Legis- 
lature intended to allow persons having the 
same sort of interest that is sufficient under 
section 14 of Act XX of 1863 to maintain 
а suit under section 539. Effect has to be 
given to the deliberate omission of the 
word "direct" and it has to be borne in 
mind that the Legislature had Aet XX of 
1263 before it when the Amending Aot 
VII of 1888 was passed. There is no 
special reason why, so far as temples and 
mosques are concerned, the word interest 
in section 92 of the Civil Procedure Code, 
which by clause 2 takes away the right of 
suit which worshippers had apart from 
section 539, should bear a more restricted 
interpretation than in section 14 of the 
Religious Endowments Act, which empowers 
апу person or persons interested in any 
mosque, temple or religious endowment to 
file a suit- against trustees, managers and 
superintendents for any misfeasance, breash 
of trust or neglect of duty and gives wide 
powers to the Oourt to enforce performance 


.of their duties and to make good the loss 


occasioned to the temple. It is true that 
no explanation corresponding to seotion 15 
of the Religious Endowments Act bas been 
added to section 92, but thisis due to the 
fact thatsection 92 is not confined to Hindu 
and Muhammadan religious and charit- 
able trusts. So far as such trusts are 
concerned, it cannot be said that the two 
enactments are so different in scope as to 
render it unsafe to accept the meaning 
given to the word interest in Act XX of 
1863, when similar questions arise under 
section 92 of the Civil Procedure Code 


` especially when the Legislature deliberately 


omitted the word "direct! before the word 
‘interest? by the amending Act of 
1888. 

I am not unmindful of the inconvenience 
pointed out by the Chief Justice in hold. 
ing that every Hindu, wherever, he may live 
has an interest in a temple which he may 
never visit or worship in, but the necessity 
of obtaining sanction of the Advocate. 
General ог the Oollector or other officer аз 
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the Local Government may apoint, coupled 
with the fact that a suit once filed would 
be conclusive and bind every worshipper, 
would, I think, minimise any possible abuse. 
On the other hand it weuld lead to great 
difficulties, if it were attempted fo lay 
down what the quantum of the interest 
required is to be which would be neces- 
sary to enable a person to file a suit under 
section 92, if anything more than the right to 
_worship is required. 

I am of opinion that the right to wor- 
sbip in a particular temple is a sufficient 
interest tc entitle a person to join in a 
suit under section 92. In this view, Mr. 
Т.В. Ramachandra Aiyar, the Ist plaint- 
iff, аз a person whose right to worship 
in the suit temple is beyond doubt, bas 
a sufficient interest and the District Judge 
erred in dismissing the suiton the ground 
of his want of interest. As my Lord takes 
a different view, the appeal will be dismissed 
with costs. 


By tae Court.—The appeal is dismissed 


with costs. 





The Letters Palent Appeal came on for 
hearing on the Ist and 2nd October 1918. 

Mr. P. В. Ganapathy Adyar (with him 
Mr. K. Srinivasa Adyangar), for the Appel. 
lants.—The right to worship in a temple 
is a sufficient ‘interest’ within the mean- 
ing of section 92, Civil Procedure Code. 
The earlier Acts required that the ine 
terest should Бе ‘direct.’ The word ‘direct’ 
has been deleted in the present Code of 
1908. In the ease of Hindu temples the 
class of persons for whose benefit such 
institutions were founded have a direct in- 
terest in maintaining a suit under the 
section. There are no territorial limitations 
to the right. In the case of big temples 
offerings come from distant parts of India 
and some well-known temples are maintain- 
ed by the offerings. It cannot be said that 
persons who do not reside in the vicinity 
of the temple but who nevertheless send 
large offerings have no ‘interest’ in the 
temple within the meaning of section 92, 
Considerations of convenience should not 
weigh with Courts in applying section 92. 
If it be said that the extension of the 
privilege to all worshippers, even those 
who go to the temple to worship occasion- 
ally, would lead to frivolous and vexatious 
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suits, such a contingency is amply provided 
against by the condition precedent of the 
Advocate General’s sanction. The right to 
worship must be taken as the test. Other- 
wise, in each case, the Court will be called 
on to make protracted inquiries as to the 
number of times a person worshipped, the 
nature of the offerings he made, eto. There 
may conceivably be cases where a temple 
may cease to attract worshippers owing to 
mismanegement by the trustees. In such 
gases, no one willhavea sufficient interest 
to maintain a suit and the trustees would be 
left to mismanage with impunity. 

Section 92, Civil Procedure Code, 
should be construed with reference to the 
analogous provisions in sections 14 and 15 
of the Religious Endowments Act. The 
word ‘interest’ is very elaborately defined 
in the latter Statute, and it embraces the 
olass of worshippers as coming within the 
purview of pereons interested. The two 
Acts аге in pari materia во far ав these pro- 
visions are concerned. 

Mr. К. P. M. Menon (with him Mr. 0. 
Madhavan Nuir), for the Respondents.—The 
mere rights to worshipin a temple or even 


actual worship canrot give a right of 
suit under section 92, Civil Procedure 
Code. The interest must be substantial 


and nob merely contingent cr remote. If 
all worshippers have a right of suit, most 
inconvenient results will follow. It would 
be most inconvenient that a Hindu residing 
jn the extreme north of India should ask 
for a scheme fcr a temple іп southern 
India. The possession of the requisite 
‘interest’? must be decided with reference to 
the facts of each particular oase. The 
bestowal of the right on mere worshippers 
would lead to frivole us suits. The consent 
of the Advocate-General as a condition 
precedent to the institution of the suit is 
not necessarily a safeguard against vexatious 
suits, The responsibility for the decision 
as to the plaintiffs qualifications to sue 
rests with the Court. In this case, Mr. 
Т. В. Ramachandra, one of the plaintiffs, 
js a native of Cochin and is a leading 
practitioner of the Madras High Court. He 
has worshipped at this temple in Tellisherry 
ovly twice or thrice during his professicral 
visits to that place. That cannot be deemed 
to bea sufficient interest within the meaning 
of section $2, Civil Procedure Code. 
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There is no warrant for construing seo- 
tion 92, Civil Procedure Code, on the 
analogy of sections 14 and 15 of the 
Religious Endowments Act, The two Statutes 
are not in pari materia. The natures, of the 
reliefs obtainable under them are different. 
Under the Code, relief can be given against 
future mismanagement of the trust. Under 
the Religions Endowments Act remedies are 
granted for past misfeasances by trustees 
and managers and not against alienees and 
strangers to the trust, 

Section 92, Civil Procedure Code, is 
based on Romilly’s Ao: and under the latter 
suits by relatora were never eniertained 
unless they had a clear and direct interest in 
the trust. 

Bedford Oharity, In re (9) and Ludlow Oor- 
poration v. Greenhouse (10). 

JUDGMENT, 

ABDUR Raum, J.—The sole question for 
determination in this Letters Patent Appeal 
is whether the suit in which it has arisen 
and which was instituted under section 92 
of the Code of Civil Prosedure with respect 
to a temple in North Malabar is maintain- 
able, the point being whether Mr. Т. В. 
Ramachandra Aiyar, one of the plaintiffs, 
has an interest within the meaning of that 
section in the temple concerned. Mr. Т. 
R. Ramachandra Aiyar, who is a leading 
practitioner of this Court and a Brahmin, 
resides in Madras while the temple 
is situate in Tellicherry. It is an ancient 
temple of some celebrity and is dedicated 
to the deity Sri Rama. Mr. Т. Б. Rama- 
chandra Aiyar is a member of the Dharma 
Rakshana Sabha, among whose objects is 
ineluded institution of suits for the proteo. 
iion and due applieation of Hindu religious 
endowments. It also appears that when on 
one or two occasions in the exercise of bis 
profession he went to Tellicherry, he attended 
this temple and worshipped there, and it 
was further stated that he was likely to 
do so if he again wert to Tellicherry. 
But the interest of Mr. Т. В. Ramachandra 
Aiyar inthis temple within the meaning of 
the Code is not supported on any of these 
fasts but on his right as a Hindu to perform 
worship therein. 

The question is one of considerable import. 
ance, and having given my best considera. 
tion to it, I have come to the conclusion thag 
the view of the law expressed in the judg, 
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ment of Kumaraswami Sastri, J., is right, 
I think that the history of legislation on 
the subject makes it sufficiently clear that 
the Legislature intended by the words 
‘having an interest in the trast’ to include in 
the case of а temple or a mosque all persons 
having a right to perform worship orto say 
their prayers therein. Itis not necessary to 
go back further than Act XX of 1863, an 
Aet which is expressly referred to in seotion 
92 of the Code of Civil Procedure itself and 
is stillin force, That Ast, аз is well known, 
was passed primarily toenable the Govern. 
ment to divest itself of the direot manage- 
ment of Hindu and Muhammadan religious 
endowments whioh they had assumed under 
certain Regulations. It also aontains provi- 
sions for suits to secure the due administra- 
tion of religious trusts by the trustees, 
managers or members of committees. By 
section 14 such right of suit is conferred on 
persons ‘interested’ in any mosque, temple 
or religious establishment. Section 15 then 
explains that ‘the interest required in order 
to entitle a person to sue under the last 
preceding section need not bea pecuniary or a 
direct or immediate interest or such an 
interest as would entitle the person suing 
to take any part in the management or 
superintendence of trus's. Any person having 
a right of attendance, or having been in- the 
habit of attending at the performance of 
the worship or service of any mosque, temple 
or religious establishment, or of partaking in 
the benefit of any distribution of ‘alms 
shall be deemed to baa person interested 
within the meaning of the last preceding sec- 
tion’. It is probable that this elaborate 
explanation of what would be deemed to be 
safficient interest to maintain a suit under 
Act ХХ of1863 was considered necessary оп 
account of the decisions under Romilly's 
Ast, such as in Bedford Charity, In тв (9), 
Also 16 is clear that the Indian Logislatura 
in 1853 did not think it would lead to undue 
harassment of trustees of religious foundations 
or to tha institution of frivolous and vexa- 
tious suits, if persons entitled to worship 
in a temple or to say prayers in a mosque 
were vested with the right to institute suits 
to secure their proper management. Act XX 
of 1863, however, applied only to religious 
foundations and the Legislature deemed it 
advisable in the Civil Procedure Code of 1577 
for the first time to make a specific provision 
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for suits instituted for the purpose of remedy- 
ing abuses relating to the administration of 
public charities generally. But by seotion 
539 of that Code only two or more persons 
having a ' direst’ interest in the trust were 
given the right to sae, provided they obtained 
‘ sanction ofthe Advocate. General or the Col- 
lector for the purpose. The words ' direct 
interest’ were repeated in the Code of 1882, 
Act XIV of 1882. This probably indicates 
that the Legislature in 1877 and 1882 in 
providing for suits relating to publics trusts 
intended to assimilate the law to that of Eng- 
land as expounded by Lord Chancellor 
Eldon iu Bedford Oharity, In re (9) and in 
Ludlow Corporation v. Greenhouse (10), though 
it does not follow that it intended’ any differ- 
ence in the nature of the interest required 
to sustain an action with respect to the 
administration of religious foundations deemed 
to be sufficient under Act XX of 1863, Sir 
Samuel Romilly’s Act, 52 George III, 
. Chapter 101, which provided a summary 
remedy in oases of breaches of trust created 
for charitable purposes and for their proper 
„administration, gave to ‘any two or more 
persons’ the right to present a petition for 
the purpose. Butit was nevertheless ruled 
by the Lord Chancellor that only persous 
having a direct or clear interest in the trust 
were competent to present a petition under the 
Act. In Bedford Oharity,In re (9) certain Jews, 
who were attending a synagogue in London, 
were held not to be persons who could pre- 
sent such a petition with respect tothe Bed- 
ford Charities merely because being Jews 
they were interested on that account in 
obtaining a decision as to whether the poor 
Jews of Bedford were entitled to the benefit 
of the Charities which were founded for the 
education and relief of the poor inhabitants 
of Bedford. І do not find that any proposi- 
tion oan be deduced from the decision or ob- 
servation of the Lord Chancellor in the above 
саве ог in the case of Ludlow Oorporation v. 
Greenhouse (10), from which it can be proper- 
ly inferred that persons having & right to 
attend a religious foundation for purposes of 
divine worship have nota suffieient interest 
фо maintain an action for its proper ‘adminis- 
tration, 

The interpretation of the phrase ‘direst 
interest’, however, led to a considerable 
conflict of devisions in the High Courts of 
‘the country, 1t is not necessary to go 
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through them all. For our present purpose 
they are divisible into two groups, some 
supported the view that worshippers at a 
temple .or а mosque were not persons 
having a direst interest, while others held 
that they had such interest within the 
meaning of the Code. The case of Jan Ah 
у. Ram Nath Mundul (13) wasa leading 
decision of the former class. It ruled 
that worshippers or persons accustomed 
to say their prayers in a mosque were 
not within the purview of section 539 as 
persons having a direct interest in the 
foundation. This ruling was followed by 
this High Court in Narasimha v. Ayyan 
Ohetit (91). The learned Judges here in 
fact went further, holding that even the 
fact of the plaintiffs being managers of 
the temple in suit did not bring them 
within the provision of seotion 539. The 
Allahabad High Court [in the case of 
ашама v. Akbar Husain (3)] dissented 
from Jan Als case (13) holding that 
every Muhammadan having a right to use 
а mosque fcr purposes of devotion was 
entitled to remedy, if the exercise of such 
right was interfered with, and that it 
was not even necessary for him to come 
under the provision of seotion 30 of the 
Code of Civil Procedure, which deals with 
the right of suit by persons interested in 
obtaining relief, or under section 539 of 
the Code of Civil Procedure. Mahmood, J., 
added that even if section 539 applied, 
Muhammadan worshippers who were en- 
titled and accustomed to use it -had the 
most direct interest in the foundation and 
were thus comprised within the purview 
of section 539. It has been pointed ош 
on behalf of the respondent that Mahmood, 
J., was speaking of worshippers that were 
accustomed to use the mosque. But 
Petheram, C. J., whodelivered the judg- 
ment of the full Court relied entirely on 
a Muhammadan’s right to attend a mosque 
ju supporting the plaintiff's locus stand: in 
that case and 1 feel sure that Mahmood, 
J.. did not want to add any qualification 
to Petheram, C.J.s statement of the law. 
It is also suggested in the judgment of 
the learned Chief Justice inthis case that 
the desision in Jawahra v. Akbar Husain 
(3) proceeded on the provisions of Muham- 
madan Law. But with all respect, in 
order to ascertain whether a Muhammadan 
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or a Hindu has an interest in a religious 
foundation, it is the Muhammadan or the 
Hindu Law that must be primarily looked 
into and I have not heard any suggestion 
at the Bar that under the provisions of 
Hindu Law a Hindn having a right of 
attendance and worship at a temple has 
not an interest in that temple similar to 
what a Muhammadan has in a mosque. 
In the Bombay High Court Sargent, C. J., 
and Nanabhai Haridas, J., in Ohintaman 
Bajagi Dev v. Dhondo Ganesh Dev (14) express- 
ed their dissent from Jan Ali v. Ram Nath 
Mundul (13) and held that the Legislature 
did not intend by the expression direct 
interest an interest of a different nature 
from that which tbe worshippers and the 
devotees of a deity naturally have in the pro- 
per management of the temple (page 623*). 
That was also the trend of view of West and 
‘Birdwood, JJ., in Manohar Ganesh Tambskar 
v. Lakhmiram Govndram (22). . 

At this stage the Legislature intervened 
to settle the controversy by removing the 
word ‘direct? by the amending Act, Act 
VIL of 1888, section 44. The effect of 
this amendment was fully considered by 
the Calcutta High Court in 1897 in the well- 
known саве of Sajedur Raja Choudhuri у. Gour 
Mohun- Das Büishnav (16), where it was laid 
down: “The inference, therefore, is that the 
Legislature intended to allow persons having 
the same sort of interest that is sufficient 
under section 14 of Act XX of 1863 to 
maintain a suit under section 539; and 
this change in the Jaw is, in our opinion, 
sufficient to distinguish the present case 
from that of Jan Ali v. Ram Nath Mundul 
(13), which was 
589 had been amended by the omission 
of the word ‘direct. ” This was а olear 
and explicit ruling that a person having 
a right of attendance and worship at a 
temple or a mosque had thereby an interest 
within the meaning of section 539 in the 
Code of 1882 as amended by Act VII of 
1888. The significance of that ruling 
cannot be whittled away by pointing out 
that the plaintiffs in that case had not 
only & right to worship at the temple 
concerned but were as a matter of fact 
also in the habit of performing worship 
there. I may also refer to a desision of 
this Conrt in Ganapathi Ayyan v. Savithri 

*Page of 16 B,—Ed, 
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Ammal (17). There it was held that 
two Brahmin residents of the neighbour- 
hood who had obtained leave under section 
80 of the Code were entitled to maintain 
a suit, as representing the Brahmin com- 
munity at large, for the removal of the 
trustee for the time being of а choultry 
founded for the benefit of the Brahmina. 
In this judgment, Shephard, J., observed: 
“Tt has been repeatedly held in this country 
that such a suit as the present may be 
instituted by any member of the olass 
intended to bə benefited by the charity 
for the support and preservation of which 
the aid of the Court is invoked, Accord. 
ing to the document which evidences the 
institution of the charity the class for 
which ‘it was intended comprised Brahmins 
generally.” lt cannot ba said that the 
interest of a person as member of a 
larga and indefinite class entitled to the 
benefit of a charity, if sufficient for the 
purpose of a suit uader the provision of 
section 30, will not be equally competent 
for a suit under section 539. 

We have not been referred to any 
decision in which the ruling in Sajedur 
Raju Chowdhuri v. Gour Mohun Das 
Baishnav (16) was dissented from or 
doubted, and, во far as I am aware, it 
has always been understood to contain a 
correct exposition of the law. When, 
therefore, the Civil Procedure Code was 
re drafted in 1908, the Legislature must 
be taken to have been aware of the inter- 
pretation that had been put on the words 
‘having an interest in the trust.’ If that 
interpretation did not commend itself to 
the Legislature and if it intended to nar- 


row the class of persons that could 
institute suits with respect to religious 
foundations, it would have given some 


indication of its intention. On the other 
hand, it is, in my opinion, a fair and clear 
inference thatthe Legislature in retaining 
the same expression intended to confirm the 
view expressed in Sajedur Баја Ohowdhuri 
v. Gour Mohun Das Batshnav (16) that 
the interest required need not be peeuniary, 
direct or immediate or in any way different 
from that required by sections 14 and 15 
of the Religious Endowments Ast for 
purposes of suits relating to Hindu temples 
and Muhammadan mosques. 

Considerable stress has laid 


been in 
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support of the respondents’ position on 
considerations of convenience, and such 
arguments were sought to be reinforeed 


by a general reference to the law relating to 
the English Church though по authority 
at all supporting the respondents’ position 
was cited. In my opinion, considerations 
of convenience are a very unsafe guide to 
the interpretation of a Statute, especially 
so, in the case of an enactment like the 
one we are dealing with. At all events, 
regard must in this connection be had to 
the provisions of Hindu Law and to 
customs and usages relating to Hindu 
temples, the nature of these foundations 
and the character of the worship and the 
services carried on there, the class of 
‘persons that resort to them, what special 
interests, if any, do the residents of the 
place, in which the temples are situated, 
have and to what extent persons residing 
in other parts of the Presidency or India 
generally are interested in their mainten- 
ance. What I mean will be made clear 
by briefly contrasting the constitution and 
the laws relating to the Church of England 
with those relating to religious foundations 
of Hindus and Muhammadans. The Eng- 
lish Ohureh has a regular and highly 
elaborate constitution. It is connected with 
the State and its administration is secured 
by an organization of a fixed and perma- 
nant character, governed by well-defined 
rules and usages, enforcible іп Courts 
specially constituted for the purpose, 
There is one peculiarity of English Ecolesi- 
astical Law which alone would forbid. the 
application of English notions in the 
determination of questions relating to a 
temple or a mosque. A Protestant Church 
is a parish church. It is intended pri- 
marily for the spiritual benefit of the pari- 
shioners. The parish is a well-defined 
ecclesiastical area and the parishioners 
have distinct rights and duties with 
respect to the parish churoh. They have 
a preferential right to accommodation 
during divine service and, generally speaking, 
they alone are entitled to the services of 
the incumbent for the administration of 


Holy Communion, for ‘solemnisation of 
marriages, to burial in the churchyard 
and for the baptism of their children, 


The Church wardens and the members of the 
vestry are selected from the parishioners, 
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The parishioners are bound to pay tithes 
or rather the rent charges into which they 
have been commuted. They contribute to 
the church rates and are bound to pay fees 
for marriages, churchings and burials and 
to contribute offerings during Easter. 
They are looked to for repair of the 
church building and its fittings and under 
the Ecclesiastica] Law they аге even 
bound to attend divine worship on holy 
days. The Restor is the incumbent of the 
parish. His remuneration consists of in- 
come derived from his benefice, ordinarily 
consisting of the tithes, glee-bland, parsonage 
‘house, Easter offerings and fees. The 
"whole system in fact is parochial. Even 
most cathedral or collegiate churches be- 
long in the Ecolesiastical Law to a parish, 
On the other hand, the Indian Govern- 
ment as such has no duties or obligations 
in connection with the maintenance of 
Hindu temples and Muhammadan mosques. 
There is no ecclesiastical constitution or 
organisation for the administration of 
Hindu and Muhammadan religious establish. 
ments in any way analogous to that of 
the English church, А Hindu temple 
or а Muhammadan mosque is not ordinarily 
intended, if ever, for the use of the resi- 
dents of a particular village or town. 
The idea iof anything like a parish or 
parishioners is entirely alien to and has 
no meaning in connestion with these places 
of worship, A temple or a mosque is 
founded in order to enable Hindus or 
Muhammadans generally or of a particular 
sect or persuasion to carry on worship 
or to say their prayers therein. They are 
maintained out of the income of the 
endowments, if any, and from free offerings 
and gifts or presents made by followers 
of the Hindu or Muhammadan religion 
not confined to any particular locality 
No religious ordinance enjoining the at. 
tendance of Hindus or Muhammadans at 
their respective plases of worship sould 
be enforced by any recognised authority. 
І am rot aware, and it has not been 
suggested, that Hindus or Muhammadans 
"residing in the vicinity of a temple or a 
mosque have any higher rights or any 
special duties connected with it different 
from those of their fellow Hindus and 
Muhammadans or members of the same 
sect, residing in any part of the Presidenay 
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or elsewhere. In the oase of at least the 
larger temples in this Presidenoy, offeringa, 
Sometimes of & very valuable nature, are 
Bent from all parts of the Presidency as 
well as from outside. The making of 
offerings is an important mode of worship 
in all Hindu temples and such offerings 
often are made by persons living at a 
distance.. As regards a mosque, as its 
use consists in the saying of prayers 
therein, it can only be used hy persons 
in a position to attend the mosque in 
person. Bat there are shrines in con- 
nestion with tombs of Muhammadan saints 


which in this connection bear analogy 
to Hindu temples, To these shrines 
offerings are sent by persons from all 


parts of India and the temples and shrines 
which receive offerings from distant places 
are not a few but numerous. The famous 
tec.ples at Tirupati, Rameswaram, Srirangam 
and Madura in this Presidency and the 
temples at Bonares and other sacred places 
of the Hindus attract pilgrims in large 
numbers from the most distant places at 
stated festivals in the year. The well 
known Muhammadan shrines such as 
at Ajmere, Agra, Uelhi and at Nagore 
in this Presidency are similarly resorted 
to by numerous Muhammadan pilgrims 
from all parts of the country. It is, to 
my mind, palpably repugnant to Hindu 
and Muhammadan religious consciousness 
that residents of the locality should alone 
be considered to have an interest sufficient to 
sustain a suitfor the proper management of a 
temple or а mosque and none else and 
the utter untenability of such a notion 
becomes still more vivid to one’s mind in 
the case of the more-important institutions. 
I think the Legislature of the country must 
have been persuaded of this fast when it 
gave the right to institute actions to 
secure proper administration of temples 
and mosques and their endowments by 
Act XX of 1863 to all persons who have 
& right of attendance and worship at these 
religious foundations and I cannot conceive 


that it intended by section 539 of the 
old Code or section 92 of the present 
Code to siroumscribe within narrower 


limits the class of persons authorised to 
institute such suits. The provisions of 
the Code of Civil Procedure are not con- 
fined to purely religious institutions but 
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cover all cases of religious and charitable 
trusts, and it was urged that if we con- 
strued them in the way sontended for on 
behalf of the plaintiffs, the results would 
be startling. For instante, if there is a 
dispensary ina village in this Presidency 
for the relief of sick persons generally, 
we should be compelled to hold that any 
two persons resident at Pesbawar would 
be entitled to sue for administration of 
that charity under section 92. That no 
doubt is a possibility, but they would 
have to obtain the sanotion of the Advooate- 
General and that officer might be relied 
on not to grant leave except in a pro- 
per case. On the other hand from the 


_ history of the legislation in this connes- 


tion, it seems to me olear that the Loegis- 
lature must have thought that as in India 
no authoritative organization or machinery 
existed for enforcing a due and proper 
administration of public trusts, the with- 
holding of the right of suit from per- 
sons having an interest in the trust in 
the wide sense as defined in Act XX of 
1863 with respect to religious foundations 
would be detrimental to numerous re- 
ligious foundations and charities of the 
country. It was pointed out by way 
of answen that the Advocate-General can 
institute suits in cases where people of 
the losality are apathetic and indifferent, 
But it is common knowledge that most of 
such suits are in fact instituted by private 
persons and those instituted by the Ad: 
vocate. General are rare and must necessarily 
bs so in the present condition of things. 
On the other hand the trustees are, in 
my opinion, sufficiently protected from 
vexatious suits by the safeguards provided 
by the section. 

Whether the interest of the plaintiffs 
in а particular foundation or publie 
trust is sufficient to support an action 
under section 92, may to some extent 
depend upon the facts of each case. But 
it must,in my opinion, be conceded as a 
sound general proposition that persons be- 
longing to that section of the publio for 
whose ‘benefit a public trust has been 
created are in the position of beneficiaries 
and must as such be held to possess a 
sufficient interest to support a suit under 
the Code. In the esse of a temple ora 
mosque persons entitled to attend there 
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for purposes of worship and devotion are 
presumably the beneficiaries intended ‘by 
the founder [see Sadasiva Aiyar, J., in 
Gopala Mooppanur v. Subramania Iyer (1)], 
and if such persons have not an interest 
in the institution within the meaning of 
law it is difficult to conceive who has. 
It is argued, however, that the interest 
contemplated by section 92 must not be 
merely contingent or only a possibility, 
as laid down in Mohiuddin v. Sayiduddin 
(18). But in that case the 
Judges were considering the position of a 
person who had only a chance of succession 
to the office of the spiritual head of an 
institution, while in this case Мг. Т. R. 
Ramachandra Аіуаг in maintaining the 
suit relies on the right of attendance 
and worship already vested in him. The 
possibility that he may not often or ever 
actually worship atthe temple in question 
cannot, in my opinion, make any difference, 
On the other hand if a person is not 
entitled fo worship at a particular temple, 
he cannot by the mere fact of having 
actually worshipped there in the past on 
several or many occasions acquire а locus 
standi under section 92. If the right of 
attendance and worship be not sufficient 
in itself, the Courts would be called upon 
to enguire into questions as to the extent 
and mode in which a Hindu or Muhammadan 
suing under section 92 of the Code of 
Civil Procedure observes his religious 
duties, how far he 1з in a position to 


resort to the temple or mosque in ques-. 


tion and how often he actually goes there 
for worship or to investigate the nature 
and value of the offering, gift or pre- 
sents made by a devotee and of other 
similar acts of devotion. In my opinion, 
the Indian Legislature would ill like the 
Courts to embark upon such enquiries and 
that was probably why they took pains 
in Act XX of 1853 to explain the nature 
of the interest required and afterwards to 
omit the word ‘direct’? from the Code of 
Civil Procedure after the desision in Jan 
Ali's case (18). Farther, if the respondents’ 
arguments were sound, in oases where 
through a long course of missondust or 
neglect on the part of persons in charge 
of a temple or mosque, it has ceased to 
be frequented for worship either owing 
to disrepair of the building or the 
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trustees’ default in maintaining the necessary 
establishment for due performance of the 
services or other similar canses—and such 
cases are not infrequent—there would be 
no one who would have а anffisient in- 
terest for purposes of a suit under section 92. 

As а mosque is dedicated to God in order 
that Muhammadans may say their prayers 
therein, so also a temple is dedicated to & 
particular deity in order that the worship. 
pers of that deity may worship there. It 
follows that in the case of а mosque—leaving 
out those rare cases, if any such exist, 
where the dedication is expressly limited— 
the followers of Muhammadan religion and 
in the case of а templethe Hindu devotees 
of the particular deity for whose worship 
a temple is founded are the beneficiaries 
intended by the founders. Suppose, there 
had been a deed of dedication with respect 
to the temple in suit, and that deed stated 
in so many words that Mr, Т. R. Rama- 
chandra Aiyar and all other worshippers of 
Sri Rama would be entitled to worship 
there, it could hardly be contended then 
that Mr. Т. В. Ramachandra Aiyar would 
not be a beneficiary of the trust and as 
sush entitled to maintain the suit. It can- 
not, in my opinion, make any difference :in 
thia respect that there is no such deed of 
dedication available in this case, if, as is 
admitted, the temple in question was in fact 
intended for the use of worshippers of Sri 
Rama and Mr, Т. à. Ramachandra Aiyar is a 
devotee of Sri Rama and as such entitled to 
worship in this temple. 

I would, therefore, allow the appeal and 
remand the suit to the District Judge of 
North Malabar District for trial on the 
merits, 

OLDFIELD, d.—Appellants are plaintiffs in 
a suit filed with the consent of the Advosate- 
General against the trustees of a temple in 
Malabar under section 92, Code of Civil 
Prosedure; and the question is, whether one 
of them, to whom alone i shall refer as 
the appellant, has the interest in the trust, 
which is required of a plaintiff by that 
provision. It is alleged that he has not, 
because he comes before us on the footing 
that he is a practitioner in this Court, 
who has worshipped in the suit temple only 
on two or three occasions when he was in 
its neighbourhood on professional business, 
and has no particular expectation of ever 


706 
RAMAOHANDRA IYER 0, PARAMESWARAN MUNBU, 


doing so again. His right to worship there 
is disputed by respondents, but may be 
assumed for tha present purpose, as (it ia 
admitted) it might similarly be assumed 
in favour of every other Hindu of the higher 
castes; and itis the sole qualification he 
alleges. The question is, whether it involves 
his possession of the interest, which section 
92 requires. 

Argument in his favour has been based 
largely on the assumption that section 92 
should be construed with ref-rence to 
Act ХХ of 1863 and by importation 
into it of the definition of an “ine 
terest’, which section 15 of that Act 
contains; and, if the interest required ie, 
in the words of the latter provision, to be 
not necessarily direst or immediate” and 
may be claimed by “any person having a 
right of attendance......... at the performance 
of the worship" of the institution, then no. 
doubt plaintiff hasan interest, But although 
this construction was adopted in Sajedur 
Баја Ohowdhurt v, ои" Mohun Das Batshnav 
(16) there is little in the details and history of 
the two provisions to commend it. True both 
deal with religious trusts and provide re- 
medies for their mismanagement, But there 
the likeness between them ends and until 
1908 even that statement required material 
qualification. The Act applies to a particular 
class of religious institutions, thcse which 
were or could have been under the manage- 
ment of Gcvernment under Regulation VII 
of 1817; the Code did not originally apply 
in terms to religious trusts, and, whatever 
the original intention, it was only in 1882 that 
a reference to them as well as to charitable 
trusts was inserted. The Act remained un- 
altered since it was passed in 1863 and, 
although the Code was passed in 1877 and 
amended in 1882, 1885 and 1908, no 
exhaustive attempt was made to oreate or 
maintain similarity between the differing 
provisions of the one and of the o her on 
any of these occasions. It was only in 
1908 that the jurisdic.ion of Courts other 
than the District Court over suits under 
the Oode was made possible, although they 
had exercised it under the Act from the 
beginuing; that the section of the Code was 
expressed as mandatory and that the right 
of suit under the Act was saved; and that 
one relief, the removal of a trustee, « b air able 
under the Act from the beginning, but not, 
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if the Full Bench of the Court desided 
rightly in Rangasami Naickan v. Varadappa 
Naickon (6) under the Code, was expressly 
provided for. Last and for the present 
purpose most important, the Act from the 
beginning contained the wide description of 
the interest entitling to sue, on which appel- 
lant relies; but the Code recognized only a 
direct interest, whatever that expression 
comprehends, until 1888, when the word 
“direct” was omitted. These amendments 
no doubt did in fact assimilate the Code to 
the Act on various points in succession; 
and some of them may have been made in 
consequence of decisions, in which the latter 
was referred to, in particular the last men- 
tioned with reference to Jan Ali v. Ram Nath 
Mundul (13), But this spasmodic course uf 
legislation does not indicate, what in my 
opinion the material differences between the 
two Statutes as they were enacted negative, a 
consciousness that the two were in part materia 
or an intention thatthe one should be used 
as an aid to the interpretation of the other. 
This conclusion is confirmed by reference 
to the character of the reliefs obtainable 
under the two Statutes. In 1888, the 
crocial date for appellant’s contention, 
because in it the interest required by the 
Code ceased to be qualified as direct, they 
differed essentially, the reliefs granted by 
it comprising only safeguards against future 
mismanagement; those granted by the Act 
only remedies for misfeasance in the past 
against trustees and managers, not alienees 


‘or otber strangers to the trust; and natural- 


ly so, because the provisions in the former 
for appointment of new trustees and for 
a scheme were irreconcilable with those in 
the latter for control and for appointment of 
trustees by elective committees, Whilst this 
distinction between the reliefs, which could 
be granted, was retained, there isno reason 
for supposing, what the Code did not etate 


explicitly, that the persons, who could 
claim them, were regarded as identical; 
and, if it cannot be  sbown that 


those persons were tbe same in 1888, there 
is none for supposing what again was not 
expressed, that they were intended to be 
the samo in 1908, when provisions, expli- 
cable as natural improvements in this branch 
of the law and without reference to the 
Ast. were introduced and the reliefa allowed 
by it were first made obtainable under the 
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Code. I would respectfully associate myself 
with the suspicion, with which the learned 
Chief Justice regards the method of construs- 
tion of one Statute by reference to another 
and would hold that in this aase its employ- 
mënt is without justification. 

The description in the Code until 1888 of 
the qualifying interest as direct is in fact 
the immediate basis of the majority of the 
decisions to which we have been referred. For 
until that year the question was always whe- 
ther the plaintiff, who had some interest, 
had a direct one. Thus to give two in- 
stances, in Jan Ali v. Ram Nath’ Mundul 
(18) already referred to, plaintiffs were 
hahitual worshippers in the mosque which 
was in question, and the Court, finding in 
Act XX of 1863 a distinction drawn bet- 
ween persons possessing a direct and im- 
mediate interest, aud those who were merely 
in the habit of attending the worship, held 
‘that they had not the direst interest re- 
quired ; and in Jawahra v. Akbar Husain 
(3) the existence of a direst interest in 
persons во situated was sustained, Mahmocd, 
J., dissenting expressly from the Calcutta 
decision. To turn to the more important 
cases, those enumerated in the judgment 
of the learned Chief Justice as decided 
after the omission of the word “direct,” it 
is sufficient that, as he observes, the plaint- 
iffs, who were allowed to sue, had in each 
an interest, which would have enabled 
them to proseed under Romilly’s Act in 
England and had more than a mere right 
to worship. Oloser reference is necessary 
only to two, which have been particularly 
relied on, In Mohiuddin v. Sayitduddin (18) 
the dictum that the interest must be an 
existing one and not a mere contingency 
at first sight is sgainst appellant’s conten- 
tion. But the only contingency in question 
was the mere possibility of the plaintiffs’ 
succession to the management of the in- 
stitution, which depended on circumstances 
beyond their control and in no way 
resembled the existing right of a potential 
worshipper, on which appellant relies, 
On the other hand, in Sajedur Raja 
Ohowdhuri v. Gour Mohun Das Baishnav 
(16), although the issue was stated as it 
has been in this appeal and the argu- 
ment that the interest required must be 
different from a mere right to worship 
was rejected, the Court proseeded, firstly 
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on the adoption of the definition of ‘interest’ 
in Act XX of 1863, from which I have 
dissented, secondly with reference to the 
desision in‘ Manohar Ganesh Tambekar v. 
Lakhmiram Govindram (22), whioh in 
fast recognises the right to sue not of 
mere worshippers, but of the manager 
of a temple and of priests who 
supervised the worship there of pilgrims, 
and thirdly, on the finding that the 
plaintiffs had “a somewhat larger interest 
than that of mere worshippers; and in 
these circumstances I do not feel bound 
by the conclusion. But, although the direst 
result of the authorities, even after 1888 
is negative, indirectly they are strongly 
against appellant. For the fact that the 
wide construction he proposes has never 
been suggested during the last thirty years, 
although in every oase it would have afforded 
a short ground of deoision in the plaint- 
iff's favour, is olear reason for doubting its 
correctness. 


Apart from authority appellant relied 
mainly on the enumeration of alleged 
crucial instances, as admitting only of а 


desision consistent with his claim. But he 
did not show how any principle could be 
deduced from them and, so far as they 
sould be tested with reference to convenl- 
ence, the result was against him, since, 
apart from considerations of bona fides, 
the possession of a mere right to worship 
affords no security for the plaintiffs’ 
ability to propose a suitable scheme or 
later to sea to its working. Oa the subject- 
matter and language of the section it was 
suggested that the interest entitling to sue 
should be defined liberally to include sush 
cases as appellant’s, because the necessity 
for the consent of the Advocate-General 
or Oolleetor will afford a corrective, where 
one is required, But that consent is morely 
acondition precedent to the institution of the 
suit and cannot affect the responsibility of 
the Court for the decision as to the 
plaintiffs’ qualification, On the other hand 
no good reason has been shown against 
the interpretation of the word interest’ 
in the cection in the manner, in which 
it is ordinarily interpreted in other legal 
connections and in which I shall interpret 
it, as an interest which is substantial 
and not sentimental or remote. This cone 
olusion is consistent with the only cases 


"$08 


. cited, in 


which a merely potential 


right -to claim the ‘benefits of-the trust 


. was directly in question, Ludlow Corporation 


v. Greenhouse (10) and Bedford Oharity, 
In ve (9), the former insisting on proof of a 
‘lear’ interest, whilst the latter negatived the 


. interest in а charity for the poor of one place 


alleged by persons, who were wealthy апа 
lived in another. . 

The foregoing, of course, 
immediate or’ explicit answer to the ques- 
tion ав 16 was originally stated, whether a 
right to. enjoy ‘the benefits of a trust 
involves possession of the interest referred 


‘to in section 92; and the assumption that 


such an answer must be possible underlay 
most of the arguments in favour of the 
comprehensive qualification, for which 
appellant contended. But there is no 


reason for assuming that an answer to this . 
interpreta-- 


or апу other question of 
tion, which excludes considerations of 
degree or the necessity for enquiry into 
the facts of each case, ean: be found or should 
be looked for at the expense of established 
principle. And in practice such enquiry 
will present no difficulty. Proof of residence 
in the neighbourhood of the institution will 
no doubt be one way of establishing pos- 
session of an interest, not by any analogy 
with the rights of parishionersin England, 
but on the simpler ground that those who 
live near to the institution will-be most 
likely to take advantage of its benefits. 
Other ways, however, will not be excluded; 
aud, therefore, Т am not troubled by the 
Suggested cases of devotees, 
conceivably visit a shrine in the future, 
although there is no reason for expecting 


| , “and. no probability that tney will ever do 
“go; ог of 


institutions, which have ceased 
to be. frequented, because their services 
have been discontinued. In the first class 
of cases the grievance may fairly be 
described as sentimental; in the second 
the answer is that any two persons who 
can show af any time that they are 
prejudiced or have any well-founded expesta- 


. tion that they will be prejudiced by the 
- discontinuance, will be entitled to sue; and 


in both classes it is possible that if 
exceptional circumstances rendering a private 
suit impossible are established the Advocate. 
General may be justified in the independ- 
enb exercise of his powors. Such onses, 
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_Appeal comes before us 


who may 


[iis i 


however, will be rare and usually it . 


‘should be easy to ascertain whether even 


occasional visitors or pilgrims, astual or 
prospestive, have a substantial interest, if 
the character and sphere of reputation 
of the institution, the’ area from’ which 
votaries come to it and the purposes for 
which they ordinarily come are considered.- 
And in the present case it is unnecessary’ 
to pursue such considerations further. For 
they do not arise on. the statement of 
appellant’s position, which has been. made. 
It involves that his interest is based on a 
mere possibility and is too remote to be sub- 
stantial: and, therefore, however laudable his 
motives or those of the society, in which he 


- holds office, his right- to sue has not been: 


established, : 

І would dismiss tho Letters Patent Appeal 
with ccsts.- 

Courts Trorrer, J.—This Letters Patent 
on & difference 
of opinion between my Lord the: Chief 
Justice" and my brother Kumaraswami 
Sastri in an appeal from the District Judge 
of North Malabar. The suit was one undér 
section 92 .оЁ the Civil Procedure Code 
asking for the removal of the trustees of 
a temple at Tellieherry and other kindred 
reliefs. The plaintiffs were a Nambudri 


‘Brahmin of North Malabar, as to whom vo - 


question arises, and Mr. Т. В. Ramachandra 
Aiyar, a well-known Vakil -practising in 
these Courts. The learned District Judge: 
dismissed the suit on the ground that Mr.” 
Ramachandra Аіуаг had no interest in the 
trust relating to the temple’ within the 
meaning - of section 92 of the Code of 
Civil Procedure. The learned Chief Justice 
agreed with his view and Kumaraswami 
Sastri, J., dissented from it, I find myself 
in entire agreement with the views of the 
former and only’ express my. opinion in 
words of my own, out of respect for the 
opinion of Kumaraswami Sastri. and Abdur 
Rahim, JJ. 

It is desirable to state the exact position 
of Mr. Ramachandra Aiyar in relation to 
this suit, and the faatsare to be gathered 
from. the ‘learnsd District Judge’s judg- 
ment. He is the Vice-President of the 
Dharma Rakshana Sabha and is so described 
in the plaint. That is a body which 


' interests itself in the conduct and manage- 


ment of temples im Southern. India, but it 
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18 not contended that that fact would, of itself, 
give Mr. Ramachandra Аіуаг any locus 
standi in this suit. His psrsonal воппев. 
tion with the temple is so slight as to be 
negligible. He is a native of Cochin, 
he lives in Madras, and the utmost that 
вап be said is that on two or three 
ossasions the last of whioh was some 
eight or ten years ago, while visiting 
Tellishery in his professional capacity, he 
took the occasion to worship in this temple. 
No one has seriously urged that so slender 
a connection could be relied upon as creating 
any real interest in the temple, in the 
popular sense of that term. The proposition 
put forward is a muoh' wider one, namely, 
that every Hindu has an interest, within 
the meaning of the section,in every Hindu 
temple throughout the length and breadth 
of India. The arguments that have been 
addressed to ‘us appear to me ta fall 
under three heads; first, the argument from 
the Indian decisions, secondly, the suggest- 
ed analogy of Romilly’s Act, 52 Geo. III, 
Cap 10}, and the decisions under it, 
and thirdly, the suggested analogy of section 
15 of the Religious Endowments Act of 1863. 

In considering the decided cases it is по 
doubt important to remember and keep in 
mind the fact that seotion 539 of the old 
Code stipulated that the relators should 
have. not merely an interest but a ‘direct’ 
interest in the trust. By section 44 of the 
Amending Act of 1888, the word ‘direct’ 
was omitted from section 539 and it has 
not re-appeared in section 92 of the present 
Code, Accordingly, the oases decided 
before 1888 were applying a more strin- 
gent rule than oan be applied at the 
present day in testing the locus standi of the 
relator. The Bombay cases Manoher Ganesh 
Tambekar v. Lakhmiram Govindram (22) and 
Ohintaman Bajaj Dev v. Dhondo Ganesh Dev 
(14) do not help us much, because the interest 
there was so manifest as to be held by the 
Court, without difficulty, to be not merely an 
interest but a ‘direct’ interest, within the 
meaning of the old section, Jawahra v. 
Akbar Husain (8), which was relied 
upon by Mr. Ganapathi Ayyar, does not 
appear to me necessarily to support the 
position for whioh he contends, because the 
plaintiffa in that case lived in the village where 
the mosque in question was situated, habitually 
< worshipped in the mosque and, moreover, 
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had actually been obstructed in the attemot 
to perform their devotions in it, Mahmood, 
J., whose judgment has been relied upon by 
the appellants, dessribes the plaintiffs in 
that case as ‘personally entitled and 
accustomed to worship there.” Of the 
Caloutta cases, in  Sajedur Raja Ohowdhuri 
v. Gour Mohun Das Baishnav (16) the 
learned Judges, no doubt, express themselves 
as of the opinion that the ‘right to worship’ 
is sufficient to constitute an interest under 
the present section. I think that must he 
qualified by two considerations: the first 
is that the learned Judges, in my opinion, 
at page 427* completely distort the effect 
and scope of the desision in Manohar Ganesh 
Tambekar v. Lakhmiram Govindram(22); the 
other is that, in stating the position of 
the plaintiffs, they say this: “We may 
add that the two’ plaintiffs in the present 
case have a somewhat larger interest than 
that of mere worshippers, plaintiff No. 1 
alleging that he has for some time been per- 
forming some of tbelduties of the Mohunt and 
plaintiff No. 2, that he has been performing 
the poojah in the temple. These allegations 
have been supported by some evidence which 
is noteontradicted." No one would contend 
that the discharge of the duties of Mohunt 
and the performance of роојаћ did not consti- 
tute an interest, but, apart from those special 
facts, the use of the term mere worshippers 
by the learned Judges suggests, to my mind, 
that their view was not focussed on any 
distinction between de facto worship and 
the abstract and even  unexereised right of 
worship——a distinction, which, for the purposes 
of this case, goes to the root of the matter. 
Mohiuddin v. Saytduddin (18) is ап express 
decision that the interest required under 
the section must be an “ existing one and 
not а mere contingenoy." Jan Ali v. RamNath 
Mundul (18) is an important case, because 


it is common knowledge that it was 
in consequence of that decision that 
the change in the law was made to 


omit the word ‘direct.’ The plaintiffs in 
that case lived in the village where the mosque 
was situated and were in the habit of 
worshipping regularly at that mosque. The 
Court, nevertheless, decided that they had 
not a direct interest in the mosque. I do 
not think that any of the Madras decisions 
have avy divect baaring on the point wa 

*Page of 24 C.—Ed. ux 





710 INDIAN 
RAMACHANDRA IYER Y. PARAMESWARAN MUNBU. 


have to decide. Gopala Mooppanar v. Subramana 
Iyer (1) is no doubt an authority for the 
proposition that every Hindu, with perhaps 
certain possible restrictions which I need 
not consider here, has a right to worship 
in every Hindu temple throughout India, 
I am not concerned, for the purposes of 
this case, with questioning that doctrine 
or the corresponding dostrine that every 
Muhammadan has a right to worship in 
every mosque in India, and perhaps in the 
whole world. I am not prepared to treat 
the observations of the learned Judges in 
Sajedur Raju Ohowdhurt v. Gour Mohun 
Das Baishnav (16) as compelling me to 
hold that the right to worship in a temple is 
equivalent to an interest within the meaning 
of section 92 of the Civil Procedure Code. 

I now pass to the argument put forward 
by the respondents based on the analogy of 
Romilly’s Act and the two decisions In re 
Bedford Charity (9) and Ludlow Oorpora- 
don v. Greenhouse (10), ^ Romilly's Aot 
&uthorised any two or more persons to take 
proceedings under the Act in regard to the 
trust to which tbe Act referred, on obtaining 
the sanction of the Attorney-General, and 
the Act contains not.& word to prescribe that 
they should have an interest direct or otherwise. 
Nevertheless, Lord Eldon in those two cases 
expressed an emphatia opinion, that the Court 
would not listen to a relator who had 
not an interest which he describes i in one place 
as ‘‘clear’, and in another as ‘direct’, As 
the section of the Civil Procedure Code is 
known, as a matter of history, to be based 
on ‘Romilly’s Act, I do not think this 
argument from analogy is one that вап be 
overlooked. 

Mr. ‘Ganapathi Ayyar relied strongly on 
the definitión of ‘interest’ contained in 
section ‘15 of the Religious Endowments 
Act of 1863. Section 14 of that Act gives 
a right of suit, in certain matters, to “any 
person or persons interested in any mosque, 
temple or religious establishment, or in 
the performance of the worship or of the 
service thereof or the trusts relating 
thereto.” Section 15 proseeds to define the 
requisite interest in two clauses, the first of 
which is negative: and the second positive. 
` The clauses are as follows: 

“The interest required in order to entitle 
a person to sue under the last preceding 
section need not be a pecuniary, or & direot 
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or immediate, interest or such ап interest 
as would entitle the person suing to take 
apy part in the management or superintend- 
ence of the trusts.” 

“Any person having a right of attendance, 
or having been in the habit of attending, 
at the performance of the worship or service 
of any mosque, temple or religions establish- 
ment, or of partaking in the benefit of 
any distribution of alms, shall be deemed 
to be a person interested within the meaning 
of the last preceding section.” 

The important words are those in the 
second clause. If it be conceded that every 
Hindu has aright to worship in every temple 
and the definition of section 15 вап be 
applied, as it stands, to the expression 
‘interest? in section 92 of the Oode of 
Civil Procedure, the appellants’ chain of 
reasoning seems to me to be complete. I 
respectfully agree, in general, with the learned 
Ckief Justice’s observations as to the danger 
of taking a definition of an expression in 
one Statute and applying it to the same 
expression in another. But I am constrain- 
ed to admit that very special sonsidera- 
tions apply to the case of these two 
particular Statutes In the frst place they 
are in part materia -dealing with practically 
the same subject-matter. The argument 
goes even further than that and invites us 
to infer that the deliberate intention of the 
Legislature must be taken to have been to 
assimilate the interest stipulated for in section 
92 of the Code of Civil Procedure to theinterest 
defined in section 15 of the Religious 
Endowments Act. The argument, ав I follow 
it, is this ; Before the amending section of 
the Act of 1888, section 539 of the old 
Code required a direst interest in the relator, 
Then came the decision in 1882 in Jan 
Ali v. Ram‘Nath Mundul (13). That oase 
decided, as I have already pointed out, that 
the fast that the plaintiffs were residents 
of the village in which the snit mosque 
was situated and were regular worshippers 
at it, did not give them a direct interest 
in the trusts of the mosque. But it now 
becomes important to observe further that 
the learned Judges went on to express the 
opinion that the suit should have been 
ins'ituted under section 14 of the Religious 
Endowments Act of 1853— doubtless a clear 
intimation that in the opinion of the learned 
Judges the relators had an interest within 
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the meaning of that section, though nota 
direct interest. Thedraftsman of the amend- 
ing section of the Act of 1888, we are to 
suppose, set himself to the task of во 
amending the -law that persons in the 
position of the plaintifs in Jan Ай v. Ram 
Nath Mundul (13) should be enabled in 
future to sue under the section of the 
Civil Procedure Code. He had before him 
the section of the Religious Endowments 
Act and the opinion of the learned Judges 
in Calcutta that the plaintiff had an 
interest within the meaning of the seo- 
tion of the Religious Endowments Ast, 
When he omitted the word ‘direct’, is it 
most natural to suppose that he 
that the expression ‘interest,’ 
in the amended Code should have the 
same meaning as in the Religious Endowments 
Act ? I think this is a most cogent argument 
and would yield to it but for one reason. 
‘Assuming that the words of the Religious 
‘Endowments Act, if it applied, would cover 
the case of the present plaintiffs, I have 
‘no manner of !doubt that such a result 
‘was not in the least in the contemplation 
of the draftsman of the Religious Endowments 
Act and that such a result, from the wording 
of the definition, would have been regarded 
as startling by everybody at the time. I 
think that is sufficient warrant for refusing 
to import the definition contained in 
the one Act into the other. However 
' elose the historical connection between the 
two sections may be, the very fact that 
' the words used in one may lead to an 
inconvenient and unforeseen conclusion is, 
it seems to me, good reason for refusing 
to import those words and producing the 
ваше conclusion in the other. 
Numerous illustrations were put during 
' the course of the argument to show the 
: diffieulties involved on one side or the 
other. The inconvenience and, to my mind, 


. the absurdity of the proposition that any 


two Hindus, residing say lin Peshawar, can 
be said to have an interest in a temple 
in Malabar, by virtue of merely being 
Hindus, with the right to worsbip in 
that temple if they should ever find them- 
selves in its vicinity, is apparent from its 
mere statement. On the other side, it was 
pressed upon us that, if that proposition 
in its extreme width be rejected, it is 
impossible to draw a line of demarcation, 
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Hindu and Muhammadan Law know nothing 
of territorial boundaries of temples or their 


priests or of anything corresponding to 
the idea of a parish with special local 
rights in its parishioners, which would 


easily solve the difficulty in the case of an 
English Established Church. In so far as 
the decided cases suggest a limitation, the 
limitation suggested is that of living in 
the neighbourhood of the institution in 
question and habitually resorting thereto 
for purposes of worship. On that, one 
san be asked, what is your definition of 
neighbourhood? What is your definition of 
habitual resorting? On that I am prepared 
at onse to admit that I oan find no 
words that would solve those difficulties 
by a universally applicable formula. But 
І do not think that concludes the matter. 
I am content to say that the task is 
impossible, that the most that can be done, or 
attempted to be done, is to say that the interest 
required by the Statute to reside in the relator 

in the words of Lord Eldon, 
or in the words of the learned 
Chief Justice in this case, “a present and 
substantial, and not a remote and fictitious, 
or purely illusory interest” or in the words of 
the learned Judges in Mohiuddin v. Saytdud- 
din (18) “an existing interest and not a mere 
contingency.” Beyond that, it seems to me 
that the question as to whether any given 
person has or has not an interest, as so 
defined, is a pure question of fact and 
must be left to the Court, before whom 


‘he appears, to decide in the light of these 


general principles оп а consideration of the 
particular circumstances of each case. I 
see nothing to regret in such a conclusion 
and do not feel perturbed at myown or any 
one else's inability to construat a logical 
bed of  Proorustes to fit each and every 
imaginable case. No doubt, there are 
cases of special diffisulty, sushi аз the 
great pilgrimage temples at Benares and 
other sacred places, where the majority 
of the worshippers come from all over 
India. The extreme oase perhaps is the 
temple of Rameswaram in this Presidency, 
which is situated on an island, and no one 
lives near it except those connected with 
the carrying out of the religious worship 
in the temple, and the worshippers are 
exolusively pilgrims. It is urged that, if 
you are to put any construction on the 
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section which in any way confines the 
right of suit to local or habitual worshippers, 
not one of the thousands who attend the 
temple would fulfil the roquirement. If 
it bo so, I do notshrink from the conclusion. 
Sestion $2 of tho Codo does not cónfino 
the right of suit to relators but gives a 
right of suit to the Advocate-General himself 
directly, As guardian of the religious 
interests of the community asa whole, he 
could doubtless be relied upon to take 
proper steps for the due administration of 
those religious establishments which are 
more the resort of the public at large 
than of the residents in their immediate 
neighbourhood. I am, therefore, of opinion 
that there is nothing which compels me 
to adopt the wide proposition contended 
for by the appellants with its results so 
directly opposed, as I think, to convenience 
as to make the position of temple trustees 
an intolerable one. 

I, therefore, agree with my Lord the 
Chief Justice and my brother Oldfield in 
dismissing this appeal with costs. 

M, О.Р, 

Appeal dismissed, 


PATNA HIGH COURT. 
Civit Revision No. 216 оғ 1917, 
February J, 1919. 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 
LACHMINARAIN AGARWALA 
— PETITIONER 
versus 


THAKURHARI DUTTA—Opposire Parry. 

Chota Nagpur Tenancy Act (VI B. О. of 1908), ss. 
177, 218, 224—Rent, suit for—Third person claiming 
right to receive rent—Appeal, forum of. 

Section 177 of the Chota Nagpur Tonancy Act 
provides for the decision of rent suits, in which a 
third party who claims the right to receive rent from 
the tenant is impleaded, without deciding ihe 
question of title. The section requires the Court to 
dispose of the matter merely upon a decision of the 
question as to who had actually under good faith 
received and enjoyed the rent before the institution 
of the suit. No question of title to or interest in the 
land is decided in such a case. "Therefore, an appeal 
from the decision in such a suit lies to the Deputy 
Commissioner and not to the Judicial Commissioner. 

Civil revision against an order of the 


Additional Deputy Commissioner, Manbhum, 


18th April 1917, confirming 
Dhanbad, 


dated the 
that of the Deputy Collector, 
dated the 18th December 1916. 

Mr. Sisir Kumar Mitter, for the Petitioner. 

Messrs. D. N, Sércar and Abani Bhusan 
Mukherji, for the Opposite Party. 

JUDGMENT. 

СвАРМАМ, J.—This application in revision 
has been made by the plaintiff; He sued 
the defendant for the recovery of rent. The 
defendant pleaded that the rent was pay- 
able to a third party named Raghunath 
Hazra. Raghunath Hazra was accordingly 
made a party under section 177 of the Chota 
Nagpur Tenanoy Act. The suit ended with 
the decision thatthe rent was payable to 
Raghunath Hazra. There was an appeal. 
to the Deputy Commissioner whish was 
dismissed. 

We are asked in revision to interfere 
on the ground that the appeal did not 
lie to the Deputy Commissioner but to the 
Judicial Commissioner under section 218 
read with section 224 of the Chota Nagpur 
Tenancy Act. Section 177 of the Aot, 
however, which is referred to in the 
judgment, provides for the decision of cases 
such as this without deciding the question 
of title. That section requires the Court 
to dispose of the matter merely upon a 
decision of the question as to who had 
actually under good faith received and 
enjoyed the rent before the institution 
of the suit. That was all that was 
actually decided in this case. No question 
of title or interest to the land was in 
our opinion desided. That being so, in 
our view the appeal lay to the Deputy Com- 
missioner, 

The other point taken in revision is 
with reference to an order of the first 
Court refusing an adjournment, which was 
prayed for in order that a warrant should 
issue for the arrest of a witness who had 
ignored the process of the Court. It is 
true that the first Court, who appears 
to have erred in not taking any stepa on 
the report of the peon, is open to censure 
on that ground, but as that point was 
not taken in appeal to the Deputy Com- 
missioner, we are unable to interfere in revi- 
sion. 

The application is rejected with costs. 

Аткіхѕо з, J.—I agree. 

Application rejected, 
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CALCUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE Deorss No. 1003 
or 1917. 

January 17, 1919. 
Present:—Mr, Justice Beaohoroft. 
SAMARADDI AND or&ERS — DEFENDANTS 
— Nos. 2,3, 7, 8 AND 9—APPELLANTS 
versus 


KALI CHANDRA NAG CHOWDHURY 
— Puaintirr— RESPONDENT, 

Bengal Tenancy Act (VIII B. C. of 1885), s. 85 (3) 
—Under-raiyati lease for more than 9 years granted 
before passing of Act, validity of—Purchaser from 
wnder-raiyat, whether entitled to notice to quit— 
Ejectment. Е 

Under section 85, clause (3), of the Bengal 
Tenancy Act, a sub-lease granted by a vatyat before 
the passing of the Bengal Tenancy Act cannot 
be treated as valid for more than 9 years aftor 
the passing of the Act. In such a case although 
the title of the tenant may continue to subsist by 
reason of possession of the land and by payment 
of rent, the sub-lessee is always liable to be ejected 
on a proper notice te quit. [p. 714, cols. 1 & 2.] 

Defendants Nos.l and 2 were sub-lessees under 
the plaintiff who was a raiyat. Defendant No. 7 
was a purchaser of a part of the holding from 
one of the sub.lessees and had been in possession 
for more than 12 years bub was never recognized 
by the plaintiff as a tenant. In a suit by the 
plaintiff for khas possession after service of notice 
on defendants Nos. 1 and 2 only : 

Held, that defendant No. 7 did not by adverse 
possession acquire title as tenant and was not 
entitled to notice and that во long as the plaintiff 
recognised the defendants Nos.1 and 2 alone as 
his tenants, he had no cause of action against any- 
body else on the land, [p. 714, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Noakhali, dated the 27th 
February 1917, reversing that of the 
Мапа, Additional Court, Lakhipur, dated 
the 16th August 1915, 


FACTS appear from the judgment, 


Babu Hemendra Kumar Das, for the 
Appellants.--This appeal is on behalf of 
defendants Nos 2, 3, 7, 8 and 9 and 
arises out of a suit for Khas possession 
and declaration of plaintiff's Raiyati right 
in the holding. The under.Raiyati lease 
granted to the defendants Nos. 1 and 2 
was for more than 9 years and the terms 
of the Kabuliyat granted before the passing 
of the Bengal Tenancy Act are binding as 
between the plaintiff and the defendants 
Nos. 1 and 2. When the Kabuliyat was 
exscuted before the passing of the Bengal 
Tenancy Act and the sab-lessees have been 
in possession for more than 12 years after 
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the expiry of the lease, the lease should 
be given effect to as a permanent lease. 

As regards the other defendants the suit 
should fail for want of notice, inasmuch 
as no notice to quit was served upon 
them. Further, it appears that the defend- 
ant No. 7 as purchaser of a part of the 
land has been in possession for more than 
12 years to the knowledge of the plaintiff, 
The defendants Nos, 8 and 9 have also been 


in possession for a period of more than 
12 years. So they have, by adverse 
possession, acquired the limited interest 


of a tenant and hence are not liable to 
ejeotment without a proper notice to quit. 
Refers to Nuddyarchand Saha v. Meajan 
(1) and Krishna Govinda Jamadar y. Banka 
Behari Shaha (2). 

Babu Bepin Ohandra Bose, for the Respond- 
ent.—The sub-lease in question cannot be 
treated as valid for a period-of more than 
9 years, and the fact that it was granted 
before the passing of the Bengal Tenancy 
Act does not make any difference. Refers 
to section 85, clause (3), of the Bengal 
Tenancy Act. 

As regards defendants Nos. 7, 8 and 9 
they were never recognised as tenants by 
the plaintiffs and as such they are mere 
trespassers upon the land and so oan be 
ejected without any notice to quit. 

Babu Hemendra Kumar Das replied briefly, 


JUDGMENT,.—This is a suit for posses- 
sion on declaration of title. The plaintiff's 
case was that he was a raiyat of the 
land in question and that the defendants 
Nos. 1 and 2 and one Asraf Ali were 
under-ratyats under him. Не served 
notices on defendants Nos. 1 and © and 
as they did not give up possession, he 
brought this suit against them. The defend- 
ants other than defendants Nos. 8 to 11 
were trespassers. Defendants Nos. 8 to 11 
were the heirs of Asraf Ali and they were 
not in possession, The suit was dismissed 
by the first Court but deoreed by the 
lower Appellate Conrt. It appears that a 
Kabuliyat was executed by defendants Nos. 1 
and 2 and Asraf Ali before the passing 
of the Bengal Tenancy Act. In the 
Kabuliyat no term is fixed. The first Court 
treated 16 as а permanent under-ratyut¢ 


(1) 10 C. 820; 6 Ind. Dec. (x. в.) 549, 
(2) 4 Ind. Cas. 526; 13 C. W. N. 698, 
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lease. The second Court has not come to 
any finding as to whether it was a perma- 
nent lease or not, but has held that it 
was not valid for more than 9 yearsafter 
the passing of the Bengal Tenancy Act. 
That view is obviously correst in view of 
section 85, clause 3, of the Bengal Tenancy 
Act. The lower Appellate Court found 
that notiae was served on defendants Nos. 
1 and 2 and that this notice was sufficient. 
It also found that the other defendants 
were trespassers and had never been 
recognised by the plaintiff. The present 
appeal is by defendants Nos. 2, 3, 7, 8 
and 9. On behalf of defendant No. 7 
ib is now argued that as the Munsif 
found that part of the land which was 
subleased by the plaintiff to defendants 
Nos. 1 and 2 and Asraf Ali was sold to him 
and as he found that he was in possession 
for more them twelve years, he had 
acquired a title by adverse possession of 
a limited interest, that is, title as a tenant, 
and that he was entitled to notice. The 
learved Judge has found that the plaintiff 
never recognised him as a tenant. He 
was further of opinion that so long as 
defendants Nos. 1 and 2 were alive the 
plaintiff could not interfere with any person 
in occupation of the land without terminat. 
ing their lease. What might be the 
position if the defendants Nos, 1 and 2 
had transferred the whole of the land is 
immaterial to consider. This much is clear, 
that so long as the lease of defendants 
Nos. 1 and 2 was subsisting, the plaintiff 
sould not claim to enter upon the land 
without terminating their lease. 

The fact that the lease was not 
valid for more than 9 years after the passing 
of the Bengal Tenancy Act does not 
materially affect the case. Defendants Nos. 
1 and 2 were allowed to stay on in the 
land and their title as sub-lessees is estab- 
lished independently of the Kabuliyat by 
occupation of the land and by payment 
of rent. The plaintiff has now terminated 
their lease by a proper notice. Before 
terminating their lease it is quite clear 
that he could not interfere with any 
arrangement which his lessees had made 
with a third party. It is quite clear that 
defendant No. 7 was not entitled to any 
notice nor could any limitation run against 
{һе plaintiff so as to enable defendant 
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No. 7 to establish a title 
possession of a limited interest. 

The position of defendants Nos. 8 and 
9 is very similar. They were found by 
the Munsif to be in possession for more 
than 12 years. The Munsif found that 
the plaintiff had allowed them to hold the 
land. The learned Subordinate Judge 
found that the plaintiff had not recognised 
them. Exactly the same consideration with 
regard to the question of limitation in 
their case applies as in the oase of 
defendant No. 7. Untilthe tenancy of 
defendants Nos. 1 and 2 was terminated 
the plaintiff could not have any right of 
action against them. It is suggested that 
under the terms of the lease the plaintiff was 
entitled to re-enter as soon as any portion 
of the land was transferred. Assuming that 
to be so, the plaintiff was not bound to 
do so. So long as he recognised defendants 
Nos. ] and 2 there was no cause of action 
against anybody else on the land. 

Defendant No. 3 is, on the finding of 


by adverse 


җ„ the learned Subordinate Judge, a trespasser. 


It is stated that he was in possession for 
more than 12 years and he was entitled 
to notice. Exactly the same consideration 
with regard to the question of limitation 
applies in his case also. 

As regards defendant No. 2 it is suggested 
that the lease was binding on the plaintiff 
because he was one of the persons in whose 
favour the original sub-lease was granted. 
I have already pointed out that under the 
Statute a sub lease cannot be valid for 
more than 9 years after the passing of 
the Bengal Tenancy Act, although the title 
of the tenant may continue to subsist by 
reason of possession of the land and by 
payment of rent to the plaintiff. But he 
was always liable to be ejested on a 
proper notice. A proper notice was served 
upon him as was found by the lower 
Appellate Court. 

These are all the points raised in this 
appeal. It is accordingly dismissed with 
costs. 

Appeal dismissed, 
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BOMBAY HIGH COURT. 
FULL BENCH. 
Ѕеоонр Civit, APPEAL No. 22 or 1917. 
September 23, 1918, - 

Present: —Sir Basil Scott, Kr., Chief Justice, 
Mr. Justice Heaton, Mr. Justice Macleod, 
Mı. Justice Shah and Mr. Justice 
Hay ward. 

BHUTA JAYATSING —PLALNTIFE 
— APPELLANT 
versus 
LAKADU DHANSING-—Depenpayt — 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss.98, 14t 
— Letters Patent (Bom.), cl. 86—Appeal, second, 
from Mofussil—Difference of opinion between Judges 
— Procedure — Restitution — Plaintiff obtaining possession 
under trial Court's decree Dispossession under decree 
of first Appellate Court -Possession, restoration of, in 
second appeal—Application for restoration by way of 
compensation, maintainability of. 

By the Full Bench.—In second appeals from the 
Mofussil on the Appellate Side of the High Court 
of Bombay, where the Judges differ, the procedure 
is governed by section 98 of the Civil Procedure 
Code and not by clause 86 of the Letters Patent 
of the Court [p. 718, col. 2.] 

Per Heaton and Shah, JJ. (Beaman, J., dissenting).— 
A plaintiff, who has obtained a decree in his favour 
in the trial Court and gone into possession under 
it, and has been put out of possession under the 
decree of the first Court of Appeal reversing the 
trial Court’s decree, and who has succeeded in the 
Court of second appeal which has restored the 
judgment of the trial Court, сап claim the benefit 
of section 144 of the Civil Procedure Code in 
respect of the time during which he was dis- 
possessed between the decrees of the first and second 
Appeal Courts. [p. 717, col. 2; p. 725, col. 1.] 

Second appeal from tha desision of the 
Assistant Judge, Khandesh, in Appeal No. 
856 of 1915, confirming the order passad by 
the First Class Subordinate Judge, Dhulia, 
in Miscellaneous Application No. 102 of 1914, 


FAOTS appear from the following judg- 
ment of 

Beaman, J.—(March 12th, 1918.) The 
plaintiff has appplied for restitution by way of 
compensation in the following cireumstanoes. 
He brought a suit to be given joint enjoy. 
ment of the water of a well. The trial Court 
fonnd in his favour. The defendants ap. 
pealed, but while the appeal was pending 
the plaintiff took out execution of the decree, 
and was put in joint possession of the water 
of the well with the defendants. The Court 
of Appeal reversed the decree of the Court 
below and dismissed the plaintiff's suit. 
He appealed to the High Court, but the 
defendants in turn took out execution and 
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the plaintiff was deprived of joint enjoyment 
of the water of the well. Two years later 
the High Court confirmed the decree of the 
trial Court. The plaintiff asks for restitu- 
tion by way of compensation for the loss 
of joint enjoyment of the water for those 
two years, 


It is not very easy to find any good 
reason in the language of the seotion for 
refusing his prayer as the Courts below 
have done. The most, T think, that сап 
be said there is that the former section, 
of whioh sestion 144 of the present Code 
is an enlargement, found a place in the 
chapter on first appeals, which lends some 
support to the principle which I would 
afirm. But Lown that on that ground alone 
I should not feel very confident, 


It appears to me, however, that such a 
prayer as this is opposed to the principle 
of restitution, As I understand that prinoi- 
ple, it is limited to cases in which the status 
quo ante suit has been disturbed by a decree 
which is afterwards reversed. The case before 
us has to deal with two appallate decrees, 
The original decree disturbed the status quo 
ante, and the decree of the first Court of 
Appeal restored it. There can be nodcubt 
but that had the litigation ended here, the 
defendants would have been entitled to 
rastitution for the intervening period by 
way of compensation, had it been in all 
respects a proper case. That is to say, 
they would have been entitled to a restcra- 
tion of the status quo ante the trial Court's 
decree, under which the plaintiff had dis. 
turbed that state of affairs, and along 
with it compensation for any loss which had 
been caused them by the premature execu- 
tion of a wrong decree. In the end what 
was at that time a wrong decree was 
shown to be a right decree, and had the 
defendants not executed the intermediate 
decree no case would have arisen for com. 
pensation by way of restitution. Remember. 
ing that at the commencement of the 
period for which the plaintiff is asking for 
compensation the parties were relatively 
occupying the same positions as they had 
done before the litigation began, сап it 
ba said that the plaintiff ig entitled to 
have what he aske? In шу opinion it 
cannot. For if be вап, it could only be 
upon a principle, which being extended to 


716 
BHOTA JAYATSING V. LAKADU DHANSING. 


all cases would give a plaintiff who had 
been defeated in two Courts, but had 
finally succeeded in the High Court a right 
of this kind over all the intervening period. 
No such right has ever yet been claimed, 
‘nor, if claimed, would, -I am sure, have 


been entertained in any Court. Here, for 
example, had the decree of the trial 
Court been against the plaintif, and 


that decree had been confirmed by the 
Court of first appeal, the plaintiff would 
never have obtained joint enjoyment of the 
"water of the well from the institution of 


‘the suit to its final decision in his favour, 


some years later by the High Court. And 
most assuredly in that case ha would have 
had nothing upon which to found a claim 
of this kind. І cannot see that the principle 
is. really affected in any way by the fact that 
the plaintiff was successful in the trial Court, 
and lost no time in taking advantage of 
that. Court's decree, If the principle upon 
-which I would decide this appeal ba correct 
it has this great advantage, that it is 
-gimple, uniform, and yields this result that 
in no oase can a plaintiff ask for restitution 
‘or any of its concomitant modes, under 
section 144. .[ am fortified, too, in my 
belief. that this, is the true 
the fact that the Pleader for the appellant 
‘sould not refer us to a single case among 
the many which have some up for judicial 
determination under section 144 and the cor- 
responding section. in the former Code, in 
which a plaintiff had asked for this‘reliof. 

In my view there can never be a true 
ground for affording relief to a plaintiff on 
the principle of restitution, for the .very 
simple reason that until he is in under 
a good decree, he must be taken to have 


been out all the time, else he had not, 


been a plaintiff. And when I say a good 
desree, I mean a decree which is finally 
‘good and beyond the reach of further 
gorrestion. There might be a difficult case 
"where in facts such as those with which 
we. are dealing, the defendant had asked 
for and obtained restitution in the form of 
compensation under the intermediate decree, 
` It might then be a question whether when 
the final decree re-affirmed the first decree, 
the plaintiff would not at least be entitled 
to be re-imbursed anything he -had been 
compelled to pay to the defendant under 
the head of restitution, 
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. eG to execute the decree; he did 
- was then ousted and it turns out that the 
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That, however, would ba a gannine, though . 
I think a very rare, case of restitution, and 
we may wait til it occurs before we. 
express any definite opinion upon it. [ would 
dismiss. this appeal and confiem the order 
appealed against with all costs upon the 
appellant, i 2 

‘Heaton, J.—A litigant obtained a decree 
entitling him to the use jointly with an- 


other person cf a well. I. will call him the 


decree-holder and the other the judgment- 
debtor. The. former applied to the trial 
Court to execute the decree and was placed 
in joint possession of the well with the 
juligment-debtor. Thereafter as the decree 
was reversed in first appeal, he was, on 
the application of the judgment-debtor, re- 


moved from joint possession on the 8th 
November 1911. In sesond appeal the 
decree holder again succeeded and was 
restored to joint possession on- the 7th 


November 1913. He now claims compensa- · 
tion for the period bf two years from 8th, 
November 1911 to 7th November 1913 for 
the loss he has bsen pub to through being 
deprived of the uss of the well water. The 
claim is made under secion - 144 of the, 
Civil Procedure Code: Its merits have not 
been investigated, for both- the lower Courts 
have decided that this application is not one 
that can be dealt with under sestion 144, - 
He has appealed and in’ my” opinica his 
‘appeal must succeed. l 


The lower Courts have held that as the 
judgment-debtor did not gain anything 
material he cannot be called on to recom. 
pense the decree-holder for any loss, That, 
I think, involves an absolute misreading 
of ssstion 144. Tha loss incurred by the 
decrae-holder, if any, is due to the fact 
that the judgment‘debtor executed against 
"him an erroneous deoree. If he has suffered 
a loss and if he is entitled to compensation 
that compensation must be obtained from the 
judgment-debtor. 


For the purpose of the argument before 
‘ug onthe preliminary point we must assume 
that the decree-holder has incurred a loss, 
-If so, I do not doubt that he is entitled 
to compensation or damages. He was өрі. 
so. He 


judgment-debtor ousted him in reliance on 
а right which 18 found not to exist. That - 
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being so, the decree-holder, in my opinion, 
is entitled to compensation or damages. 

The question then arises whether he is 
to get the compensaticn or damages under 
section 144, or by separate suit. In my 
opinion it must beunder section 144. That 
section lays down a law very different from 
the old law of seotion 588 of the old Code. 
To begin with, by clause (2), which did 
not form part of the old section, it is 
enacted that no suit shall be instituted for 
the purpose of obtaining any restitution or 
other relief which «ould be obtained by 
application under sub-section (1). 

This indicates, with unmistakable clearness, 
that the intention of tbe law is to bar 
separate suits and to compel litigants to 
have these matters cleared up in exeeution 
proceedings. 


Secondly, old section 583 by its terms 
applied only to “benefit by way of resti- 
tution or otherwise’ under a decree made 
in first appeal, There is no such restriction 
in section 144, so the benetit may arise 
under a decree iu second appeal, as it does 
in this particular case. 


Thirdly, the comprehensive nature of 
the section is emphasised by the words 
expressly empowering the Court to award 
interest, damages, compensation or mesne 
profits. 

I read section 144 as a part of the 
scheme of the Code as to executing decrees 
under appeal. Execution of such decrees 
is not forbidden nor even discouraged, as 
appears clearly from rules 5 to 8 of Order 
ALI of the Code. But safeguards are pro- 
vided. On the one hand, the decree-holder 
may be required to give security if he 
executes the decree; on the other, the 
judgment-debtor may be required to give 
security in order to avoid having the decree 
executed. But this is not enough and section 
144, I think, supplies what is wanting and 
enables the Court to settle in execution 
all questions as to the loss one party or 
the other is put to in executing any 
decree subsequently varied or reversed, 


Beaman AND Heaton, JJ.—(March 12th, 
1918.)—We will, therefore, under section 
98 of the Civil Procedure Code, pro- 
pose to state the following point of law 
for tho decision of one or more Judges:— 
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Whether a plaintiff, who has obtained 
a decree in his favour in the trial Court 
and gone into possession under it, and 
has been put out of possession under the 
deoree of the first Court of Appeal reversing 
the trial Courts decree, (no claim for 
restitution having at this stage been pre. 
ferred against him by the defendant) and 
who has succeeded in the Court of second 
appeal which has restored the judgment 


` of the trial Court, can claim any benefit 


under section 144 in respect of the time 
he was dispossessed between the decree of 
the first and second appeal Courts P 


Beaman, J,—(June 21st, - 1918.) үр 
think that the point we are considering, 
being one of frequent recurrence and 
great importance, had better be settled 
once for all by а Full Bench. Аз far 
back as 1879 the same point was do. 
cided by a Full Bench of this High 
Court. The decision there was that the 
prosedure with whish we are concerned 


was to be governed by the Civil Pro. 
cedure Code and not by the Letterg 
Patent. At that time the Civil Procedure 


Code contained no section sorresponding 
with section 4 of the present Code, and 
on that ground it might reasonab], p 
contended -that the decision of the Pall 
Bench has become obsolete. On the oth 

hand in the recent oase of Surajmal d 
Horniman (1), I find no reference what. 
ever to the Full Bench’s decision in 
Appaji Bhivrav v. Shivlal Khubchand (2). 
and my learned brother who WaS а pa ty 
to that judgment cannot вау that i 
case was cited, Again in the openi 
part of the learned Chief Justioo’s duds. 
ment I find him laying considerable Sins 
on the fact that there was no lon E 
tablished practice in appeals E. 
Original Side; of the High Court sup t. 
ing the view that they are governed b, 
the Civil Procedure Code and not b th, 
Letters Patent. There oan be no d. i 
that rightly or wrongly there ig а gat 
long and well established prastiga diis 
from the decision of 1879 of the Po 
Bench and I believe prastically unifor, 

and invariable up to the Present day 
by which second appeals from the Мойше 


(1) 47 Ind. Cas; 449; 20 Bom, L R. 185 
1 з Ы kd Li 18 . 
(2) 3 В, 304 (Г, B.); 2 Ind. Dec, (s 6137 
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are in this respect governed by the Civil 
Procedure Code and not by the Letters 
Patent. While I am not throwing any 
doubt on the correctness of the decision 
in Surajmal’s case (1) and speaking for my- 
self I can find no flaw in the reasoning, 
it is quite possible that on fuller argu- 
ment other considerations might be 
adduced peculiar to second appeals from the 
Mofussil which would dispose this Court to 
uphold the old andinvariable practice. If 
we were to decide in accordance with the 
earlier Full Bench decision to-day, it 
seems to me quite probable that another 
Bench might prefer to follow the desision 
in Surajmal’s case (1) and decide differently 
to-morrow. 


J, therefore, think that it is eminently 
desirable that these doubts should be 
finally laid to rest by a decision of the 
Full Bench and the question we refer to it is: 


Whether in second appeals from the 
Mofussil on the Appellate Side of this 
High Court where the Judges differ, the 
procedure is governed by section 98 of 
the Civil Prosedure Code or clause 36 of 
the Letters Patent. 

Heaton, J.—(June 21s, 1918.)—I 
should be very glad if we could arrive 
at a definite decision now instead of re- 
ferring the point to a Fall Bench, but 
unfortunately it seems to me to be practi- 
cally impossible for us to do this, The 
decision in Surajmal’s case (1), to whioh I was 
a party, is expressly limited to appeals 
from the Original Side of this Court. 
There is а certain amount of argument 
in favour of making a distinction between 
Original Side appeals and Mofussil appeals 
When we turn to the decision in Appajt 
Bhivrav v. Shivlal Khubchand (2), which 
is a decision of a Full Bench of this 
Court, we find that nearly fcrty years 
ago it was definitely laid down that in 
the oase of Mofussil appeals, where there 
is a difference of opinion, the procedure 
to be followed should be that prescribed 
by the Civil Procedure Code and not 
that prescribed by the Letters Patent. 
It is undoubtedly difficult for us to over- 
ride this decision of the Full Bench, even 
though it appears that in the new Code 
there is а provision which did not appear 
in the old Code and which may support 
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a view contrary to that taken by the Full 
Bench in 1879. Jt із, I think, more correct, 
more consonant with the dignity of the Court, 
seeing that tkere is what appears to us 
to be good reason for doubting whether 
the desision of the Fall Bench of 1879 
is now in accordance with the law, that 
we should refer the point to another Full 
Bench. 





The point referred came before a Fall 
Bench on 30th July 1918, 
* Mr. W B. Pradhan, for the Appellant. 
Mr. S. Y. Abhyankar, for Respondents 
Nos. 1 to 3. 


JUDGMENT OF THE FULL BENCH. 

Scorr, C. J.— Toe question referred for 
consideration by the Fall Beneh is whether 
in second appeals from the Mofussil on 
the Appellate Side of this High Court 
where the Judges differ, the procedure is 
governed by section 98 of the Civil Pro- 
cedure Code or clause 36 of the Letters 
Patent. There can, I think, ba no doubt 
that the procedure must be taken to be 


governed by section 98 of the Civil Pro- 


eedure Code; for the question has, as the 
referring judgment states, been decided by 
a Full Bench of this Court in 1879, and the 
practice dated from that decision has been 
practically uniform and invariable. The deoi- 
sion has.also been approved by Full Benches 
in Calontta: see Gossami Sri Sri Gridharije 
Maharaj Tickatt v. turushotum Gossamt (o), 
and in Allahabad in Husaini Begam ү, 
Oollector of Muzaffarnagar :4). The Full 
Bench in Арра# Bhivrav v. Shivlal Khub- 
chand (2) considered that the provisions 
of the Letters Patent had been superseded 
by section 575 of Act X of 1877 so far 
as regards cases to which section 575 was 
applicable. The terms of the reference 
would be satisfied by an answer in this 
sense. 

The question, however, has been argued 
whether the decision of 1879 іп Appajé 
Bhivrav v, Shivlal Khubchand (2) should be 
extended to cases of appeal from judgments 
on the Original Side of the Court where . 
the Appellate Judges differ. or whether the 
recent decision in the oase of Surajmal 


(3) 10 C. 814 (Е. В.); 5 Ind. Dec. (х. в.) 545. 
(4) 11 A. 176; А. W. N. (1889) 27; 18 Ind, Jur, 816; 
6 Ind, Deo, (м, 8.) 540, ; 


Vol. 1.) 


BHUTA JAYATSING V. LAKADU DHANSING. 


v. Horniman (1) should stand. In my 
opinion Surajmal’s case (1) was rightly decid- 
'ed, 

The genesis of clause 36 can be gathered 
from the despatch which accompanied the 
Original Letters Patent of 1862, When the 
High Court was constituted by the Original 
Letters Patent, there was no provision to 
meet the case of Judges being equally 
divided in opinion upon appeal, Clause 14 
gave a right of appeal to the High Court 
in all cases of original civil jurisdiotion 
from the judgment of one or more Judges 
of the High Court or of any Division Court, 
pursuant to section 13 ofthe High Courts 
Ast, provided that no such appeal should 
lie to the High Court from any decision 
made by a majority of the full number of 
Judges of the High Court but that the 
right of appeal in such cases should be to 
Her Majesty in Council. Appeals from 
Courts in the Provinces were governed by 
clause 15, which provided that the High 
Court should exercise appellate jurisdiction 
in such ‘cases as were subjeot to appeal to 
Sadar Diwani Adaulat and which should 
become subjest to appeal to the High Coart 
by virtue of such laws or regulations re- 
lating to civil procedure as should there- 
after be made by the Governor. Geveral-in- 
Council. The Secretary of State for India, 
Sir Charless Wood, in his covering despatch 
of the 14th of May 1862, paragraph 23, 
said: “It will appear, from a subsequent 
clause inthe Letters Patent, that the pro- 
ceedings in the High Court in oivil oases 
are to be regulated by the Code of Civil 
Prosedure enacted by the Legislature of 
1ndia of which Act XXIII of 1861 forms 
а part. By section 23 of the last men- 
tioned indian Act, provision has been made 
for a difference of opinion on the hearing 
of an appeal. A difficulty, however, may 
occur when two Judges, constituting a 
Division Court for the trial of oases in 
the exercise of original jurisdiction, 
differ as to the jidgment to be given. For 
such a case, the Code of Civil Procedure, 
which is adapted to Courts of first instance, 
presided over by single Juiges only, oon- 
tains no provision, To oall in а third 
Judge, and toretry the case, with a view 
to a judgment from which there may be 
an appeal to the High Court ander clause 
14, would be prodactive of unnecessary delay 
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and expense to the parties; and I am 
of opinion that the Court should make 
provision for such a contingency, by a rule 
made under the 13th section of the Act of 
Parliament, providing either that the judg- 
ment shall be in accordance with the 
opinion of the senior of the Judges consti. 
tuting the Division Court, or that the final 
judgment shall beentered pro forma, acoord- 
ing to such opinion, such judgment being 
a judgment for the purpose of an appeal 
against the same, but not for any other 
purpose.” The subsequent clause in the 
Letters Patent referred to by him was 
clause 37. He observes in ‘ the despatch, 
paragraph 36: “Clause 37 is a very import- 
ant one, and, there is little doubt, will 
prove a very salutary provision, Tt haa, 
therefore, been inserted, although the change 
introduced is somewhat greater and more 
substantial than is generally aimed at in 
this Charter. It extends to the High 
Court the Code of Civil Procedure enaot- 
ed by the Legislature of India for the 
Courts not established by Royal Charter, 
and thus accomplishes the object во long 
contemplated of substituting one simple 
eode of рговейпге for the various. systems 
(corresponding to its Common Law, Equity 
and Admiralty Jurisdiction) whioh have been 
in operation in the Supreme Court since the 
date of its establishment,” 

The suggestion of the Seoretary of State 
that a rule should be made under Seation 
13 of the Act of Parliament, that is the 
High Courte Act, 24 & 25 Vio, a, 104, waa 
not given effect to. But in the amended 
Letters Patent an express provision was 
made for the case of Judges differing in 
opinion by clause 36, which runs as follows: — 
"And we do hereby declare that any 
function. which is hereby directed to be per. 
formed by the said High Court of Judica. 
ture at Bombay in the exercise of its 
original or appellate jurisdiction, may be 
performed by any Jadge, or any Division 
Court thereof, appointed or coastituted for 
such purpose, under the provisions of the 
13th section of the aforesaid Aot of the 
twenty fourth and  twenty.fifth years of 
our reigu; and if such Division Court is 
composed of two or more Judges, and the 
Judges are divided in opinion as to the desgi- 
sion to be given on any point, such point shall 
ba decided according to the opinion of the 
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majority of the Judges, if there shall be a 
majority, but if the Judges should be equally 
divided then the opinion of the senior Judge 
shall prevail.” Olacse 15 of the amended 
Letters Patent also referred to the case of 
difference of opinion among the Judges of 
the High Court in relation to appeal to the 
Privy Council providing that an appeal 
“shall also He to the said High Court from 
the judgment, not being а sentence or 
order as aforesaid, of two or more Judges 
of the said High Court, or of such Divi- 
sion Court, wherever such Judges are 
equally divided in opinion, and do not amount 
in number to.a majority of the whole of 
the Judges of the said High Court for the 
time being; -but that the right of appeal 
from other judgments of Judges of the 
High Court, or of such Division Court, 
shall be to us, our heirs or successors, 
in our or their Privy Council, as hereinafter 
provided," | 

Clause 36 of the amended Letters Patent 
is expressed to apply to cases arising in the 
performance of any function directed by 
the Letters Patent to be performed by the 
High Court in the exercise of its original 
or. fappellate jurisdiction, and it may be 
contended that if the latter part of clause 
36 has been superseded by section 575 
of the Code of 1877 as decided in Appaji 
Bhivrav v. Shivlal Khubchand (2), this clause 
of the Letters Patent must be taken to 
be no longer in force. There are, however, 
as it seems to me, cogent reasons for hold- 
ing that clause 36 is in force without 
modification in so far as it relates to pro- 
ceedings on the Original Side of the High 
. Court and appeals from Judges of the High 
Court. 

In the first place, section 129 of the 
present Civil Procedure Code, corresponding 
with the third clause of section 652 of the 
Code of 1882, provides that “notwithstanding 
anything contained in this Code, any High 
Court established under the Indian High 
Courts Act, 1861, may make such rules 
not inconsistent with the letters Patent 
establishing it to regulate its own procedure 
in the exercise of its original civil jurisdic- 
tion as it shall think fit, and nothing 
herein contained shall affect the validity 
of апу such rules in force at the com- 
mencement of this Code.” The effect of 
this provision was to bring the Ccde into 
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harmony with the Letters Patent and to 
enable the High Courts to regulate the 
exercise of their original civil jurisdiction 
accordingly. Thus the High Oourt may 
make rules regulating the procedure in 
cases falling under the second part of 
clause 36 of the Letters Patent, but may 
not make апу вов) rules which would be 
inconsistent with that clause unless it can 
be said that the clause has been implied- 
ly repealed. The law ан to repeal by 
implication is thus stated in Oonservators 
of the Thames v. Hall (5): "The Court must 
be satisfied that the two enactments are 
inconsistent before -they вап ‘from the 
language of the later imply a repeal of 
an express prior enactment,” and the rule 
laid down by Sir Orlando Bridgman [in his 
judgments, pages 121, 197, Lyn v. Wyn (6)), 
was quoted that ‘The law will not allow the 
exposition to revoke or alter, by construction of 
general words, any particular Statute, where 
the words may have their proper operation 
without it? In Warrington, Ex parte (7) 
Lord Justice Turner said: “1 takethe rule 
of law to be, that an affirmative Statute is 
not without express words repealed hy a 
subsequent. affirmative Statute, unless the 
two Statutes cannot stand together." 


It has never been held that any part of 
clause 36 of the Letters Patent has been 
repealed for 16 is not mentioned in the 
schedule of repeals annexed to the Civil 
of 1877, The Court in 
Арран Bhivrav v. Shiclal Khubchand (2) 
thought the clause to some extent had been 
‘superseded’ by section 575. 16 had not been 
removed from the Statute book, Acsording to 
Craies on Statute Law, page 295, among 
enactments, considered as having ceased to 
be in forse although not expressly and speci- 
fiscally repealed, are Statutes which have been 
‘superseded’, 4. е., where a later enactment 
effects the same purposes as the earlier one 
by repetition of its terms or otherwise, 


Section 4 of the Code may also be referred 
to in this connection, That section repro- 
duces in general language section 4 of the ` 
Code of 1882, which expressly saved the 


(5) (1868) 3 С. Р. 415; 37 L, J.O. P. 163; 18 L. T, 
861; 16 W. В. 971. < 

(6) (1685) O. Dridg. 122 at p. 127; 124 E. R, 509, 

(7) (1853;22 L. J. Bk. 33; 8 De б. M. & G, 169; 17 
Jur. 430; 1 W, В, 261; 43 E. В, 64, 


Val. 1] 
BHUTA JAYATSING 0, LAKADU DHANSING, 
applisationof ths Codeto the Central Provinses 
Civil Coarts Act of 1865, the Lower Barma 
Courts Ast of 1875, and the Panjab Civil 
Courts Aot of 1877,-and the Oadh Civil 
Courts Aot of 1879, or any law theretofore or 


hereafter passed under the Indian QCounoils . 


Act of 1861. Ssstion 4 of the present Code 
is far more general in ita terms than section 
4 of the Code of 1822, for it appliss to any 
special or local law now in force or any 
special jurisdiction or power conferred, or any 
special form of prosedure prescribed, by sr 
under any other law fov the time being iu 
forse, and sub section (2) is enacted in parti- 
cular and without prejudice to the generality 
of the propositions contained in sub-section 
(1). It is to be noted that the Lower Burma 
Courts Act of 1875 and the Panjab Courts 
Act of 1877 contained spesial provisions for 
the case of Judges in appeal being equally 
divided in opinion, which were inconsistent 
with section 575 of the Code of 1882 and 
section 98 of the present Code, and I am of 
opinion that the generality of the words use 
Ла the present section 4 should bs held to 
sover the express provisions of the High 
Court Letters Patent, olause 36. 

On the other hand, section 117 of the Code 
states that save as provided in this part or 
iu Part X or in rules, the provisions of this 
Code shall apply to such High Courts. In 
view of the other provisions of the Code (and 
particularly of section 129 whioh isin Part 
A) this sestion does not present any diffi. 
eulty to my mind, The Code must be ap- 
plied so far as may be to the High Court, and 
the practice, following on the decision in 
Appaji Bhivrav v. Shivlal Khubchand (2), 
permits ofthe application of section 98 to 
many cases falling within the High Court 
jurisdiction. In my opinion section 98, like 
sestion 104, read with Order XLIII, rule 1, 
must be tsken to apply to appeals from 
Oourts of inferior jurisdiction to the High 
Court, and not to appeals from one or more 
Judges of the High Court, 

In Gossami Sri Sri Qridhariji Maharaj 
Tickait v. Purushotum Gossami (3) a Full 
Bench of the Caloutta Court, who were 
dealing with a case on the Original Side 
of the Court under the Code of 1859, which 
at that time did not contain the olause 
subsequently added to section 652, agreed 
that the effest of section 575 was to supersede 
the: provision in clause 35 of the Letters 
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Patent that in the event of any йїчашгөз. 
ment between two Judges of a Division 
Benoh, the jadgmant of the Senior Julge 
shall prevail; but and still that, notwith- 
standing that sestion, clause 15 of the 
Letters Patent remained in full force, be- 
cause if the appeal under clause 15 of the 
Oharter were taken &way, & judgment in 
the High Court of a Judge in a Division 
Baneh, who agreed with the Court below 
upon а question of fact, would be abso- 
lutely final, and owing to the provisions of 
Section 597 of the Civil Procedure Cole no 
appeal would lie to the Privy Counsil from 
such decision. The result arrived appears 
to me, with all respect, to involve an un- 
nesassary inconsistency. 

The reasoning of the Judges of the 
Madras High Court in Sabhapathi Оһегіі v. 
Narayanasami Ohett? (8), a case arising on 
the original side, is applicable to the 
question now under consideration. The 
conclusion there. arrived at, that sections 
588 and 591 of the Civil Procedure Code 
did not interfere with or supersede clause 15 
of the Latters Patent, had already been 
come to bya Fall Bench of the Madras 
High Court in Ohappan v. Moidin Kutti (9), 
by a Fall Banoh of the Caleutta High Court 
in Toolsee Money Dassee v. Sudevit Dassee 
(10) and by the Privy Council in Aurrish 
(т Ohowdhry v.  Kalisunderi Debi 
11). 

A Fall Bensh of the Allahabad High 
Courb іа Husaini Begam v.  Oollector of 
Muzoffarnagar (4) was of opinion that 
clause 27 of the Allahabad Letters Patent, 
corresponding with clause 36 of the Bombay 
Letters, was superseded in those oases 
only to which section 575 of the Code of 
Civil Procedure properly and without strain- 
ing language applied. There was, therefore, 
no absolute supersession of the provisions 
of the Latters Patent. In Roop Daul v. 
Lakshmi Doss (12) the Court held that 
Section 575 of the Civil Procedure Code 
did not apply in the oase of appeals 
under clause 15 of the  Lotters Patent 

(8) 25 M. 555; 11 M. L. J. 346. 

(9) 22 M. 68 (F. B.); 8 M. L. J. 231; 8 Ind, Dec, 


(х. в.) 49. 
(10) 28 C. 361; 3 C. W, N. 347; 13 Ind. Dec. (x. 2.) 


` 884. 


(11) 107. А. 4 (P. C.) 9 C. 482: 12 C. L. В, 511: 4 
Sar P. C J. 406;7 Ind. Jur. 161; 4 Ind. Dec. (м. в.) 970. 
(12) 29 X. 1. es 
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from judgments of the High Court in the 
exeraise of its original jurisdistion, and 
that under'/ clause 33 where the Judges 
- are equally divided in opinion, tbe judg- 
ment of the 
basing its conclusion upon the reasoning of 
the Court in Salhapathi Ohetti's case (8). 16 
appears to me, therefore, both upon the 
provisions of the Code and the Letters 
Patent and the reported decisions of this 
and other High Courts, thatthe procedure 
under olause 36 should be followed in 
- oasa of appeals from the original side. 
It should also be followed in other cases 
to which section 98 cannct properly and 
without straining language be aoolied, as 
was decided by the Allahabad High Court 
in Husaini Ведат v. Oollector of Muzéffar- 
nagar (4) and in the later case of Lachman 
Singh v. Ram Lagan Singh .18). д 


Heaton, J.—I concur. 

M.cteop, J.—Olause 15 of the Letters 
Patent ordains that an appeal shall lie to 
the High Court from the jadgment of one 
Judge of the High Court or ore Judge 
of any Division Court pursuant to section 
13 of the High Oourts Act. Section 96 


of the Civil Prosedare Code enacts that, 


save where otherwise expressly provided 
in the body of the Code orby any other 
law for the time being in force, an appeal shall 
lie from every decree passed by any Court 
exercising original jurisdiction to the Court 
authorized to hear appeals fromthe decision 
of such Court, And section 108 enacts 
that the provisions of Part VII relating 
to appeals from original desrees shall, во 
far as may be, apply to appeals from appellate 
decrees. Section Уб, therefore, does not 
deal with appeals under olause 15 of the 
Letters Patent and, therefore, I think, it 
follows that the provisions of section 98 
are not applicable to. such appsals, but 
they may be taken as altering or amending 
the provisions of clause 36 of the Letters 
Patent with respect to second appeals 
оп the appellate side of the High Court, 
ан was decided in Appar Bhivrav v. 
Shévlal Khubchand (2) except that the less 
&ocurate expression “supersede” was used, 


Saaun, J.—L agree with the learned Chief 
Justice. 


(18) 26 A, 10; A, W. N. (1903), 162. 
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Hayw.Rp, J.—l think this is a case in 
whichaconsideration of the contemporaneous 
circumstances surroundirg the legislation in 
this somewhat intricate matter is essential for 
a right appreciation of the intentions of the 
Legislature. 

The Obief Court of the civil jurisdiction for 
the presidency town was the Supreme Court 
and its procedure was governed by the 
Letters Patent of 1624. It was there 
provided (proviso to paragraph 11) that 
a difference of opinion between the Judges 
should be desided by the casting vote of 
the Chief Justice. It was not, however, a 
Court of Appeal. The Chief Court of sivil 
appeal for the  Mofussil was the Sadar 
Diwani Adaulat and its procedure was 
governed by Regulation If of 1827. It 
was there provided (section 9) that a 
difference of opinion should be desided 
by the casting vote of the senior Judge. 
This was subsequently modified by the 
provision for affirmation on fact and 
reference on law to: a third Judge in 
sestion 332 of the Civil Procedure Code, 1859, 
ав amended by section 23 of Act XXIII of 
1861. 

The Supreme Court and the Sadar Diwani 
Adaulat were combined to form the present 
High Court by the Letters Patent of 1862 
and this was constituted (clauses 14 and 
115) в Court of Appeal both from the 
Judges exercising the original civil juris- 
diction of the High Court, and from the 
Civil Courts of the Mofussil subject to the 
High Court. But no provision was made 
for a difference of opinion between two 
or more Judges exercising the original 
civil jurisdiction of the High Court, 
though this was provided for in the oase 
of Judges exercising the appellate civil 
jurisdiction of the High Court by the 
incorporation (clause 27) of the procedure 
prescribed by the Civil Procedure Code. 

This defeat was pointed out in paragraph 
23 of the Despatch of the Secretary of 
State forwarding the Letters Patent of 1862, 
and it was suggested that & rule should 
be made for deciding differences of opinion 
between Judges exercising original civil 
jurisdiction according to the opinion of 
the senior Judge. No such rule was, howe 
ever, made and the matter remained for 
disposal by the Amended Letters Patent 
of 1865, The Court was then sonstituted 
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(alause 15) a Court of Appeal from one 
Judge or more differing Judges, whether 
exeraising the original or appellate 
civil jurisdiction of the High Court. It 
was also constituted (clause 16) a Court 
of Appeal as before from the Civil Courts 
of the Mofussil subject to the High Court, 
It was then provided (clause 36) that a 
difference of opinion between two or more 
Judges should be decided according to the 
opinion of the senior Judge, whether in 
the exercise of the original or appellate 
civil jurisdiction of the High Court. But 
there was no longer any express ineor- 
poration (clause 37) of the prosedure pre- 

scribed by the Civil Procedure Code. 

It appears to me the result was that 
differences of opinion between two or more 
Judges had to be desided in all gares 
according to the opinion of the senior 
Judge, whether they arose in the exercise 
of the original civil jurisdiction of the 
High Court or in the exercise of the 
appellate civil jurisdiction over other Judges 
of the High Court or in the exercise of 
the appellate civil jurisdiction over the 
Civil Courts of the Mofussil subject to the 
High Court. !t does not appear whether 
the rule was ever acted on in the exercise 
of the original civil jurisdiction. It would 
be the appropriate rule to prevent the 
waste of time and money involved in a 
retrial, but it would hardly be likely to 
have been often used as original suits 
have seldom been heard before more than 
one Judge of the High Court. It does 
-not appear from the remarks in the case 
of Suraymal v. Horniman :1) that it was 
regarded strictly in the exercise of the 
appellate oivil jurisdiction over other J udges 
of the High Court, but it was followed in 
the oase of Collector of Ahmedabad у. 
Samaldas Bechardas (14) desided in 1872 
in exercise of the appellate civil jurisdic- 
tion over the Civil Courts of the Mofussil 
subject to the High Oourt.. It does not 
appear to me arguable thatthe rule would 
not still apply in the exercise of the 
original civil jurisdiction, because по 
authority purporting to substitute any other 
procedure has been produced. But it has 
been argued that it would по longer, 
apply in the exeroise of the appellate 


(14) 9 B. Н, О.В. 205 at p. 212, 
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eivil jurisdiction over either the other Judges 
of the High Court or the Civil Courts of 
the Mofussil subject to the High Court 
in view of the recognition of the powers 
of the Indian Legislature in clause 44 of 
the Amended Letters Patent of 1865 and 
in view of the provision for affirmation 
on fact and for reference on law to a 
third Judge in case of differences of opinions 
batween Judges of Appeal Courts in section 
575 of the Civil Procedure Code of 1877 
and the provision in section 632 applying 
the Code unlike previous Codes to the 
Chartered High Courts. These provisions have 
been repeated in sections 575 and 689 of the 
Civil Procedure Code of 1882 and in sections 
98 ani 117 of the present Civil Procedure 
Code of 1903. 

It appears to me tberule would, as held 
in the case of Surajymal v. Horniman (1), 
still apply in the exercise of the appellate 
eivil jurisdiction over the other Judges of 
the High Court. It has already been 
indicated that this jurisdiction has arisen 
entirely out of the Letters Patent; while 
the appellate civil jurisdiction over the 
Civil Oourts of the Mofussil subject to the 
High Court has been derived from the 
provisions of seotion.332 of the Civil Prose- 
dure Code of 1559 as amended by section 
23 of Act XXIII of 1861. These provisions 
did not apply to the Chartered High Courts 
but they were repeated verbatim in sections 
540 and 575 of the subsequent Codes of 
1877 and 1882 and in seotions 96 and 
98 of the present Code, which have been 
applied to the Chartered High Courts, It 
appears to me to follow that the natural 
place to find the rules governing the 
exercise of the appellate sivil jurisdiotion 
over the other Judges of the High iCourt 
would be the Letters Patent; while the 
natural place to find the rules governing 
the exersise of the appellate civil yurisdiction 
over the Civil Courts of the  Mofussil 
subject to the High Court would 
be the Civil Procedure Code. This natural 
presumption would appear strengthened by 
the express refereuce fo Civil Courts sub- 
ordinate to the High Courtin sestion 534 
of the Codes of 1977 and 1582 and in section 
100 of the present Oode. This moreover 
was the view taken in 1882 of the analogous 
section 588 of the Codes of 1877 and 
1852, now вевіїоп 10% of the present Uode, 
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in the case of Hurrish Ohunder Ohowdhry v. 
Kalisundert Debi (11), where the provisions 
of section 588 were held (page 494) not to 
' apply to appeals from one of the Judges to 
other Judges of the High Court by their 
Lordships of the Privy Council. [6 is true that 
this view was not taken in 1883 in the case of 
Gossam?i Sri Sra Gridhartid Mahara) Tickait v. 
Purushotum Gossamt (3) by the Full Bench 
of the Caleutta High Court, but it would 
appear that that Bench was not referred 
to the decision in the previous year by the 
Privy Council. It was, however, accepted 
. in 1898 in the case of Ohappan v. Мойт 
Kutti (9) by a Full Bench of the Madras 
High Court and again in 1869 in the 
case of Toolsee Money Dassee v. Sudevi Dassee 
(10) by а subsequent Fall Bench of the 
Caleutta High Court. It was again followed 
in 1505 in the oase of Sabhapathé Ohetti v. 
Narayanasamt Ohetti (8) by a subsequent 
Beneh of the Madras High Court, where 
it was pointed out (pages 558 and 559*) 
that appeals were not contemplated from 
ore of the Judges to the other Judges 
of the High Court but merely from the 
Civil Courts subordinate to the High Court 
by the appellate provisions cf the Civil 
Procedure Code as laid down by the Privy 
Council. This view was again followed in 
1903 in the case of Lachman Singh v. Ram 
Lagan Singh (18): by a Bench of the Allaba- 
bad High Court and again in 1905 in the 
nate of Roop Laul v. Lakshmi Doss (12) by 
a third Bench of the Madras High Court. 
It was finally observed by Sir Lawrence 
Jenkins, ©, J., in 1915 that “the Code makes 
no provision for an appeal within the 
High Oourt, that.is to say, from a single 
Judge of the High Court. This right of 
appeal depends on olause 15 of the Charter” 
[in the case.of Debendra Nath Das v. 
Bibudhendra Mansingh (15)1. These observa- 
tion would not appear to have been brought 
to the notice of Sanderson, C. J., later in the 
same year in the case of Mathura Sundari Dasst 
v.Haran Ohandra Shaha (16). There Woodroffe 
J., relied solely on the Charter, thcugh 
Mookerjee, J., relied both on the Cods and 
the Charter. The Judges differed, therefore, in 
the ratio decidendi and deprived the decision of 
. (15) 33 Ind Cas. 7745; 43 C. 90. - 

(16) 34 Ind, Саз. 684; 480. 857;220 C. W, N. 594; 
28 C. L. д. 448. x 
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the authority that would otherwise have 
attached toit asthe latest decision of the 


Calcutta High Court. It appears to me, 
therefore upon these considerations and 
authorities including that of the Privy 


Counsil that the civil appellate jurisdiction 
over Civil Court subordinate to the High 
Court was alone in view when the Civil 
Procedure Codes were, by section 632 of 
the Codes of 1877 and 1882 and by section 
117 of the present Code, made applicable 
to the Chartered High Courts by the Indian 
Legislature. 

It was held in this particular matter so 
long agoas 1879 in the oase . of Appajt 
Bhivrav v. Shivlal Khubchand (2) by a 
Full Bench of this Court that the appellate 
civil jurisdiction over the Civil Courts of 
the Mofussil subordinate to the High Court 
was governed by the provisions of the 
Civil Procedure Code, and it would appear 
that that decision has consistently been 
followed ever since by this Court. It was 
so held similarly in the case of Husaini 
Begam y. Collector of Muzaffarnagar (4) 
by the Allahabad High Court, and it would 
appear to be in acoord with the intention 
as indicated in the other authorities already 
discussed with which the Civil Procedure 
Codes were extended to the Chartered High 
Courts by the Indian Legislature, It has 
not been argued before us, and need not 
pertaps be here debated in view of nearly 
forty years’ unquestioned practice, that the 
extension was in this partieular matter ultra 
tires of the Indian Legislature. Bat it 
has been pointed out by Markby, J., in. 
Feda Hossein, In the matter of the petition of 
(17) that special powers, such as those 
granted by clause 36 of the Letters Patent, 
would not, though general powers such as 
those merely repeated by clause 39 of tke 
Letters Patent would, be subject to the legis- 
lative powers of the Government of India, 
His view was that the provisions of clause 
44 of the Letters Patent merely referred to 
the powers specially reserved to the Legis- 
lative Council of the Government of India 
by sections 9,11 and 13 of the High Courts 
Ast, 1861, in derogation of the general limi- 
tations of their powers prescribed by the 
sixth clause of the proviso to section 22 to 
the Indian Councils Act, 1861. That view 
would appear to have been accepted in the 

(17) 1 C, 481; 1 Ind. Dec. (х. s.) 270, 23 
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subsequent case of Empress v. Burah (18) by 
the Full Bench of the Calcutta High Court 
but not to have been brought to the notice of 
the learned Judges in the latest oase of 
Mathura Sundari Dassi v. Haran Ohandra 
Shaha (16) before the Caloutta High Court. 
It would appear to me that the views express- 
ed by Markby, J., would require further and 
particular investigation should further corfliot 
arise between the provisions of the Letters 
Patent and enactments of the Legislative 
Council of the Government of India, 





The appeal came on for final hearing be- 
fore Shah, J, who on 27th October 1918 
delivered the following 

JUDGMENT.—In consequence of the differ- 
ence of opinion between Beaman and Heaton, 
JJ. the following point of law has been 
referred to me for decision under section 98 
of the Code of Civil Procedure :— i 
^ Whether a plaintiff, who has obtained 
а decree in his favour in the trial Court 
and gone into possession under it, and has 
been put out of possession under the decree 
of the first Court of Appeal reversing tha 
trial Court's decree (no olaim for restitution 
having at this stage been preferred against 
him by the defendant), and who has suc- 
ceeded in the Court of second appeal 
whieh has restored the judgment of the 
trial Court, oan claim any benefit under 
section 144 in respect of the time he was 
dispossessed between the decrees of the first 
and second appeal Courts ?” 

I am of opinion that the plaintiff oan 
elaim such benefit under seotion 144 of the 
Code of Civil Procedure. The words of 
the section are plain and cover the case 
of the plaintiff claiming the benefit of the 
section under the circumstances stated in 
the point of reference. 

I do not' quite follow the significance of 
the parenthetical clause in the question, 
viz, “no claim for restitution having at 
this stage been preferred against the defend- 
ant". It probably refers to such claim for 
restitution in the form of compensation under 
the intermediate decrae, as has been mention. 
edin the judgment of Baaman, J. The de- 
fendant, however, in resovering bask tke 
possession under the intermediate decrea 
did make a claim for restitution, though 


(ii) ru at p,79 (F. В.); 1C. L. R. 161; LInd. Dec. 
+ Ba) 682. 
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not for restitution by way of compensa: 
lion. Inthe view І take of the point it makes 
no difference whether the defendant did 
or did not make aclaim for restitution in 
any sense under the intermediate decree, 

The section provides that the Court of 
first instance shall, cn the application of 
any party entitled to any benefit by way of 
restitution or otherwise, cause such restitution 
to be made as will, so far as may be, place 
the parties in the position which they 
would have occupied but for such deoree 
as has been reversed: and for this purpose 
the Court may make any orders, includ- 
ing orders for the payment of damages 
or compensation, which are properly oon- 
sequential on such reversal, 

The words “any party” include a plaint- 
iff and cannot. be interpreted as meaning 
a defendant only. The plaintiff claims 
to be entitled to a certain benefit in 
virtue of the decree in second appeal and 
is entitled to be placed in the position 
which he would have occupied but for 
the decree of tbe Court of first appeal 
which was reversed; and on his applica- 
tion the Court may make an order for 
damages or compensation properly con- 
sequential on such reversal suited to the 
circumstances of the case. I am unable 
to see how the plaintiff’s application for 
damages or compensation can be properly 
held to be outside the scope of the section, 


having regard to the words of the sec. 
tion, which are plain, and which I am 
bound to read in their ordinary and 


natural sense. It may be that the aee. 
tion includes some cases, which may not 
be cases of restitution in the ordinary 
acceptation of the term; and it may be 
that if the words of the section were not 


clear, there may be some ground for 
refusing to treat them as cases of restitn- 
tion. But where the Legislature has 


adopted a comprehensive phraseology, I 
do not think its scope could be properly 
curtailed, by reference to any principle, 
which, though simple and uniform, yields 
the result that “in ‘no case can a plaiatiff 
ask for restitution or any of its concomitant 
modes under section 1447, contrary to 
ihe words of the section, If the Legis- 
lature intended that seotion 144 should 
not apply to a plaintiff in any case, the 
words “any party” oould not have been 
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‘appropriately used. It may be that the 
plaintiff, who aas obtained a decree in his 
favour for Ње Srst time in second appeal 
or after having obtained it in either of 
the lower Courts has not proceeded to 
exesute it, may not be able to take 
advantage of section 144. But that is no 
ground in my opinion for holding that 
the plaintiff, who has obtained possession 
in execution of the decree of the trial 
Court and ів subsequently dispossessed under 
the decree of the District Court, cannot 
slaim the benefit of section 144, if finally 
the decree of the District Oourt is re- 
versed, and it is found that his dis- 
possession under it was not justified. 

It is contended by Mr. Abbyankar for 
the defendant, first, that when the plaint- 
iff finally obtains a deoree in his favour, 
he can execute it under section 47 and 
that to such a case section 144 has no 
direct and natural application; and, second- 
ly, that when the plaintiff obtains the 
final decree, it is open to him to ask 
the final Court of Appeal to make pro- 
per provision in the decree for  szoh 
relief as he may be entitled to by way of 
interest, damages or compensation in con- 
sequence of an erroneous decree of the 
lower Court, and that it is an additional 
ground for holding that section 144 is 
not intended to apply to the case of a plaintiff, 
who can get the necessary relief by the 
terms of the deeree. and by execution 
under section 47, Civil Procedure Code. 

I do not think that these sonsidera- 
tiohs can justify the conclusion that 
seotion 144 cannot apply to a plaintiff 
at all. lt may be that to a large extent 
the plaintiff may Be able to secure the 
relief given him by tke firal decree by 
an application under section 47. But the 
circurastapce that within certain limits 
the ground covered by sections 47 and 
144 is common as regards а plaintiff 
under sertain circumstances, affords no basis 
for holding that there can be no ground 
open to the plaintiff under section 144 
which is not covered by section 47 of the 
Code. 

As regards the contention that as the 
relief may be given by the decree it 
cannot be claimed under section 144, I 
think it must be disallowed. It may he 
possible in some cases for the Oourt in 
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second fappeal to make provision for sueh 
relief as the plaintiff olaims in the pre- 
sent proceedings. Sut it is possible that . 
in many cases, whether the provision is 
to be made for the benefit of the plaint- 
iff or the defendant, the Court may not 
make any such provision for various 
reasons. At the time of passing the deores 
the Court is chiefly concerned with the adjust- 
ment of the rights of the parties without any 
reference to the rights arising in consequence 
of the change of possession during the 
pendency of the litigation under the decree, 
under appeal: and it may not be possible 
always for the Court to determine matters 
which are properly determinable under 
section 144, Thus the absence of any 
such provision in the decree is not neces- 
sarily a ground for refusing the relief 
under section 144. It may be that where 
the Court, while passing the decree, has 
adverted to any particular point covered 
by seotion 144 and refused to grant relief 
on that point, any application under that 
section for the same relief will be refused. 
But such a refusal would be based on a 
different ground altogether; and the absence 
of any relief on the point, whioh it may 
be possible to provide for but has not 
been in fact provided for in the decree, 
is not & ground for holding that section 
144 cannot apply to the case ofa plaintiff. 
The plaintiff, in my opinion, is entitled to 
apply, and when the application comes 
to be considered on its merits, it will be 
open to the defendant to establish, if he 
can, that the particular relief which the 
plaintiff claims is definitely refused by the 
Court passirg the final deoree, 

On these grounds I hold that the ap. 
plication of the plaintiff for an order for 
the payment of damages or compensation 
from the date of dispossession under the 
decree of the District Court until the date 
of the restoration of that possession under 
the decree in second appeal reversing the 


: decree of the District Court is clearly 


within the scope of section 144, 

I have nothivg to do at thia stage with 
the merits of the claim, and express no 
opinion whatever thereon. It will be for 
the lower Court to determine  whetber 
under the circumstances the plaintiff has 
made out any case for an order for the 
payment of damages or compensation pọ- 
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perly consequential on the reversal of the 
decree. 

l agree with Heaton, J., that this appeal 
should be allowed. The result of allowing 
the appeal is that the orders ot the lower 
Courts are set aside .and the application 
is remanded for disposal by the Court of 
first instance according to law. 

Costs to be costs in the application. 

The consequential order, which I make, 
is not stated in terms in the judgment 
of Mr. Justice Heaton: and there is no 
rule as to the procedure to be ifollowed 
when the desision of the point referred 
to a Judge under section 98 is not suff- 
cient by itself to dispose of the appeal 
completely but when some further order 
becomes necessary for the proper disposal 
of the appeal. The practice under the 
Code of 1882 cannot afford any assistance, 
as under the old section 575 the appeal, 
and not only the point of law, was to be 
decided by the Judge or Judges to whom 
the reference was made. Under these 
circumstances, as the order is consequen- 
tial, I have consulted Mr. Justice Heaton 
about it, and he agrees that that is the 
order which he would have made if he 
had been able to dispose of the appeal. 

This case illustrates the desirability of 
making definite rules regulating such refer- 
ences. , 

i Appeal allowed; 

Case remanded, 
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The decision in a prior suit, to which the pre- 
decessors-in-interest of the defendant in a subse- 
quent suitregardiug the same property were parties, 
will not operate as res judicata in the subsequent 
suit as against the defendant, if there was no real 
contest in rhe prior suit with regard to the title 
of the defendant’s predecessors. [p 7", col 1.] 

Where a suit is dismissed for default but is 
gubsequently restored on the plaintifi’s application, 
the restoration relates back to the date of the 
application for restoration [р 728, col 2] 

A suit was filed оп 71st June €*€6. The defendants 
sold a part of the properties in dispute on th 
March 1:07 and the rest on 2fth April #7 The 
suit was dismissed for defsult on 72rd April 
197, but an application for restoration was made 
оп 24th April and was granted on 4th May ‘the 
defendants appeared on ^th November and filed 
a written statement alleging that they had :arted 
with their interest in the property in dispute in 
favour of third persons: 

Held,.1) that the sale of the 4th March was 
clearly affected by the ruleof lis pendens; [р. 72%, 


col. 2.] 
(2) that although the suit was dismiesed for 


default on ‘8rd April, the restoration must be 
deemed to have related back to the date of the 
application for restoration, ie, the 24th April, so 
that the sale of the 5th April was ulso affected 
by the rule of lis pendens, [р 728, col. 2.] 


Appeal against the decree of the Sub- 
órdinate Judge, Bankura, dated the 8th 
August 1917. ` 

Babus Bepin Behary Ghose, Jyotish Ohandra 
Hazra and Mohesh Chundra Banerjee, for the 
Appellant. 

Babus Ram Chondra Mozumdar and Be oy 
Kumar bhattecharjee, for the Respondents. 


JUDGMENT.—This is an appeal by 
defendant No. 9 against tbe decision of the 
Subordinate Judge of Bankura, dated the 
8th August. 1917. The question that arises 
on the appealis & very short one, namely, 
whether a prior suit in wtich the prede- 
eeesors in-title cf the defendant No. 9 were 
parties acts as тев judicuta in tbe prerent 
suit as against the appellant, defendant 
No. 9 

It appears that in the month of May 
1905 the suit which itis said makes the 
matter ves judicata was filed in the Mun. 
sif’s Court. It was found that the value 
of the suit exceeded the jurisdiction of the 
Munsif’s Ccurt, and accordingly on the 218 
June 19L6 the suit was re filed in the proper 
Court. The defendants in that suit repre- 
sented two families, one of whom is des. 
cribed as the Kars and the othersas the 
Mandals. We are only concerned with the 
Mandals who were defendants Nos. 4, 5 and 
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6 in that suit. On the 29th November 
1507 the Mandals appeared for the first 
time and filed a written statement which 
is not before us and for the contents of 
which we have to rely upon extracts from 
the judgment of the 3lst March 1909 in 
Title Suit No. 193 cf 1906 in the Court 
of the Snbordinate Judge at Bankura. The 


Mandals in their written statement, so it. 


appears from the judgment in the Bankura 
suit, stated that they had disposed of their 
interest to one Haradhan Chatterjee, who 
admittedly was the Benamdar for the pre- 
Sent appellant-defendant No. 9. The 
Mandal defendants contended that the suit 
was bad for defect of parties and that 
having regard to’ the transfer of their in- 
terest it was necessary that Haradhan and 
Asu Roy, the appellant before us for whom 
Haradhan was Benamdar, should be added 
as parties to the suit. The decision of the 
Court was that Haradhan’s actual posses. 
sion ef the Kanpore :Mouzah, which was 
the property in dispute so far as the 
Mandals were concerned, was not admitted 
by the plaintiff and that it was not proved, 
and he, therefore, found that neither Hara- 
dhan nor Asu Roy was а nesessary party to 
the suit. He went on to add that they 
would, therefore, not be bound by any ad- 
judication in the suit, and he held that the 
suit’ was not defective- for want of parties. 
The material facts are as follows: On the 
4th March 1907 two-thirds of tthe rights 
of the Mandals in the i:Mouzah were sold 
and tbe sale was confirmed on’ the ‘8th 
April 1907; the remaining interest of the 
Mandals in the Mouzah was sold on the 25th 
April 1907, the sale being confirmed on the 
29th June 1907. 

On behalf of the appellant before us two 
eontentions were raised: First of all, it was 
said that at the time the properties were 
sold the suit was not being actively pro- 
secuted and that there was in fact no lis 
pendens ; secondly, it was said that after the 
Mandals.on the 29th November 1507 filed 
their written; statement stating that this 
interest in the property had passed, the 
suit was no longer contested so far as this 
interest was concerned. We have before us. 
the order-sheet in the Title Suit No. 193 
of 1906. It appears that certain witnesses 
were called on behalf of the defendants, 
but it is probable that these witnesses 
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were witnesses on behalf of the Kar de- 
fendants, and the only part that we can 
find from the order-sheet that tke Mandals 
took in the ruit was that on the 28rd of 
March 1£09 they filed certain exhibite, Ab 
and B5, which were put in on behalf of the 
defendant No. 5 and others, the defendent 
No.5 being as already stated one of the 
Mandal defendants. 

So far as the first contention of the 
appellant is concerned, we do not think 
that there is any substance in this. It 
appears that on the 28rd April 1907 the 
suit was dismisced for default, neither party 
being present. But on the 24th April 1907, 
that is to say, prior to the second sale of 
the 25th April 1907 an application was 
put in for restoration of the suit, and on 
the 4th May 1907 the suit was restored. 
Under these circumstances it does not seem 
to us that it really can be contended that 
there was no lis pendens at the time of tho 
two sales in question. On the 4th March 1907, 
the date of the first sale, the lis was certainly 
pendens and on the 25th April 1907, al. 
though the suit was dismissed for default 
on the 23rd the application of the 24th 
April which was granted on the 4th Msy 
following would, it seems to ue, have the 
effect of restoring the suit as from the 
date tbe applieation was made, that is, the 
24th April. There is nothing in the first 
contention raised on behalf of the appellant, 

In so fer as the second contention is 
is urged on bebalf of the 
respondents to the appeal that once a suit 
becomes a contested suit if never ceases 
to be such, and that, therefore, this ques- 
tion of. title was decided in а contested 
suit and is binding on the defendant 
No. 9, the appellant, as his predeceseors-in- 
title the Mandals were parties to the con- 
tested suit. But it appears to us that 
it is clear that there was no real contest 
on the part of the Mandals after they 
had parted with their interest to the ap- . 
pellant. They had told the Court that 
they were no longer interested in the suit 
and the Court expressly stated that ile 
interest of Haradhan and Ashutosh Roy 
wovld not be affected by any decision that 
it gave. 1t is not eleur upon the evidence 
whether any searches were made upon the 
purchase by Asu Roy and his Benamdar 
to areeriain if there was any lis pendens or, 
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whether in faot Asu Roy and his Benam- 
dar had any notice of the Ив. So nothing 
turns upon that, and we desire to rest our 
decision entirely upon the footing that it 
appears to us that there was no real con- 
test in the suit with regard to the title of 
the Mandals and that the appeal must suc- 
ceed on this basis, 

The result will be that the suit will go 
back to the lower Court in order that the 
issues in the suit may be decided upon the 
merits and that the question of title, in so 
far as the  suceessors.in interest of the 


Mandals are concerned, may be decided in- 


their presence and the rights of the res- 
pective parties determined. 

The costs of this appeal will abide the 
result of the hearing of the suit on the 
merits, 

Suit sent back. 


PATNA HIGH COURT. 

First Civiu APPEAL No. 57 or 1917. 
March 22, 1918. 
Present:—Mr. Justice Chapman and Mr. 

: Justice Átkinson. 
MOWAR SHEOBA KSH SINGH— 
PLAINTIFF—ÀA PPELLANT 
versus . 
MOWAR THAKUR DEYAL 
SINGH — DEFENDANT—RESPO* DENT. 

Civil Procedure Code (Act Y of 1908), О. XLI, 77.10 
(2), 22 \4,—Appeal, dismissal of, for failure to 
jurnish security jor costs—Cross-objections, whether 
can be heaid. 

Where an appellant is ordered to furnish security 
for costs and on his failure to comply with the 
order his appealis rejected, the rejection amounts 
to a dismissal for default, within the meaning of 
Order XLI, rule 22 :4), of the Civil Procedure 
Code and tho respondent is entitled to have his 
eross-objections heard and disposed of according to 
law. [p. 730, col. 1.] 

Appeal against the order of the Sub. 
ordinate Judge, Ranchi, dated the 9th 
‘December 1916. 

Messrs. Ram Lal Dutt and Rat Tribhuan 
Nath Sakay, for the Appellant. 
Messrs. Rajendra Prasad 

Saran, for the Respondent, 


JUDGMENT.—This appeal was presented 
‘op the 26th of March 1917. The Registrar 


and Shambu 
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dirested that the appeal should be admitted 
and that the usual notices should issue. 
On the lith of June 1917 а cross- 
objection in the matter of costs was filed, 
Thereafter the appellant was required to 
give security for the oosta of this appeal. 
The order relating to the providing of 
security was passed in the presence cf the 
parties first by the Registrar and then 
by Jwala Prasad, J. An appeal against 
Ј., was dis- 
missed on the 19th of December 1917. 
Thereafter on the êth of January 1918 
we directed that the appellant having 
been given sufficient time to provide security 
for the costs of the appeal and having 
failed ‘to do so within а reasonable time, 
the appeal should be dismissed with costs, 
The respondent then moved the Registrar 
for an order in respect of his cross-objec- 
tion which he desires to press, and the 
matter now comes before us, It has been 
contended that the provision of law 
which applies to this case is sub-rule (4) 
of rule 22 of Order XLI of the Civil Proce. 
dure Code, That sub-rule provides that: 

"Where, in any case in which any 
respondent has under this rule filed a 
memorandum of objection, the original 
appeal is withdrawn oris dismissed for 
default, the objection so filed may neverthe. 
less be heard and determined after such 
notice to the other parties as the Court thinks 
fit,” 

On behalf ofthe appellant it is contended 
that the order directing the dismissal of 
the appeal was not an order of dismissal 
for default, and he refers us to the rule 
which deals with the matter requiring 
security for costs from an appel- 
lant, where it is laid down that upon 
failure to provide security for costs of 
appeal the appeal shall be rejected. The 
learned Vakil for the appellant contends 
that in the present case the appeal was 
rejected and not dismissed for default; 
and that, therefore, sub-rule (4) to which 
I have referred above does, not apply. We 
are of opinion, however, that the word “reject” 
is used in; the rule dealing with the pro- 
viding of security for costs, because that 
rule enables the Court to reject’ an appeal 
on its presentation on failure to give 
security for costs and before the respondent 
appears, We are of opinion that in а case 
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such as the present, where the respondent 
has appeared and where the parties have 
entered into contest on several occasions 
before the Court and theappeal is dismissed 
upon failure on the part of the appellant 
to provide security, that sach a dismissal 
is a dismissal for default, In these circum- 
stances we are of opinion that sub rule (4) 
is applicable, and that the respondent is 
entitled to have his cross-objection disposed 
of in a proper way. Ав the cross. objection 
relates only to the question of costs, we hold 
that -it will nat be necessary to prepare 
a paper book. We direct, therefore, that 
the oross-objecticn be brought toa hearing, 
Order accordingly. 


— 


ALLAHABAD HIGH COURT. 
Execution First АррЕА No. 83 
or 19!8. 

February 25, 1919. 
Present:—Mr. Justice Piggott and Mr. 
Justice Walsh. 

Musammot AMINA BIBI AND ANOTHER— 
DECREE HOLDERS— APPELLANTS 
versus 
RAMA SHANKAR MISAR-—Jvi ouent- 
DEBT UR—REsPONDENT. 

Decree, construction of, rule of —Mortgage suit— 
Appeal by mortgagor—Costs, whether unsuccessful 
mortgagor liable for—Muhammadan Law Mother, 
whether can give valid discharge on behalf of minor 

sons—Limitation Act (1X of 1908), ss 6, 7, 

No general rule can be laid down for construing 
decrees: each case must depend upon its own 
decree, [p 731], col.1] 

The ordinary rule that an unsuccessful appel- 
lant must personally pay the costs of his appeal 
admits of no exception in favour of a mortgagor. 
Inthe case of an unsuccessful appeal by a mort. 
gagor, the ordinary rule in equity is that the mort- 
gagee is entitled to recover against him all the 
costs and expenses of maintaining or enforcing the 
security, provided he aots reasonably and acoording 
to law, and further to add them to his security, 
that is to say, he is given both remedies, the 
personal remedy against the debtor and the remedy 
in specie against his security. [p 781, cols. 1 & 2.7 

A Muhammadan mother, who is de facto guardian 
of her minor sons, having no authority to transfer 
or deal with the property of the minors, cannot 
give ə valid discharge for any payment made to the 
minors, nor does she come within the exception 
to section 6 of the Limitation Act, defined in section 
"f of the Act. [p. 732, col. 1.] 
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Execution first appeal from the deoision 
of the Subordinate Judge, Basti, dated the 
19th January 1918. . 

Mr. Abdul Raoof and Dr. S, M. Sulaiman, 
for the Appellants. 


Mr. Jung Bahadur Lal for Mr. Gokul 
Prasad, for the Respondent, 
JUDGMENT, 

Warsm, J.—This is an appeal arising 


out of an application by certain decree- 
holders, who аге minors and represented by 
their mother as guardian ad litem, to en- 
force against a mortgagor personally, ог 
by sale of any property which can be law- 
fully sold in execution of a personal decree 
against him, an order for costa passed in 
an appellate deoree of this High Court. A 
suit for sale was brought at a time when 
the money payable under the mortgage 
was Statute-barred. It resulted in a final 
deoree for sale dated May 1912. One of 
the mortgagora appealed from that decree. 
His appeal was dismissed on the 28th of 
May 1913 and by the well-known authority 
of a Full Bench decision that decree became 
the final decree in the mortgage suit. 
Some of the mortgagors had transferred 
their interests and were not made parties 
to the appeal. This point has been relied 
upon by Dr. Saleman for the appellants, 
but in the view we take of the other 
point in the oase it is not necessary to 
say anything more about it. The final 
decree in the mortgage suit, as passed by 
this High Court on appeal, extended the 
time for payment by the’ mortgagor for 
another six months from the date thereof 
and went onto direct the appellant to 
pay to the respondents а sum of Rs. 993.10.0 
or thereabouts. The question before us is, 
what is the meaning of that decree, in 
other -words, are the decree holders entitled 
to enforce that order for costs as a simple 
money decree. The main difficulty in the 
argument before us has been the presence 
in the law reporta of a by no means 
inconsiderable number of authorities which 
are somewhat difficult to reconcile, We do 
not propose to diseuss these in detail. The 
Court below not unnaturally decided to 
follow & two Judge decision of this Court 
reported as Damber Singh v. Kalyan Singh 
(1), in which case the Judges construed 
the decree then before them as confining 


(1) 48 Ind, Сав, 557; 15 А. І. J. 914; 49 А 1)). 
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the order for costs toan order making value of the security and being left 


such costs recoverable only against the 
mortgaged property. We do not take the 
same view of this decision as” the Court 
below ; that is to aay, it cannot be treated 
in the way in which a two Judge decision 
declaring the interpretation of a particular 
enactment, or laying down in definite terms 
some general principle of law, must be 
treated as a binding authority upon other 
Courts of equal jurisdiction. It is merely-an 
expression of opinion upon the interpre. 
tation of that particular decree, Оп the 
other hand, there are -reported oases in 
which Judges of this Court, my brothers 
Mr. Justice Piggott, Mr. Justice Tadball 
and Mr. Justice Chamier, and in an 


un- 
reported ease my brother Mr. Justice 
Rafique, have construed other and some- 


.. what similar decrees in the sense in which 
the appellants ark us to construe the decree 
now before us. All we cansay is that it 
is impossible to say in every case, where the 
circumstances аге . not necessarily the same, 
that because one Judge has construed a 
decree in one way, another Judge is bound 
to construe a similar decree in the same 
way. Tbe real trouble is that all these 
desided cases have got into the reports at 
all They bind the parties and nobody 
else. We think that the true solution 
cannot be better expressed than it is in 
the judgment of the learned Chief Justice 
of tke Caleutta High Court reported as 
Mohunga Ojha v. Ram Bahadur (2), in 
which he pointed out that each oase must 
depend upon its own deeree, There is 
nothing in this deoree to indicate any special 
restriction upon the rights given to the 
decree-holders, The ordinary penalty of an 
uneueoeseful appellant is that he mast 
personally pay the costs of his appeal. There 
is no reason or principle why an exception 
should be made ір favour cf mortgagors. 
It would be very much against the interests 

‚ of the mortgagors if it were во, besanse were 
there such a recognised principle in every 
appeal brought by a mortgagor, a mortgagee, 
it seems to me, would baye ап irresistible 
claim for an order of security for costs, 

otherwise he would be compelled to run the 

risk of the dilatory and obstructive pro- 
ceedings of the mortgagor exhausting the 


(2) 15 Ind. Cas 23; 16 C. W, N. 781. 


in the cold as regards the coats whioh the 
law clearly contemplates he ought to re- 
cover. Nor is there any reason why the 
rights of the mortgages to recover the costs 
of the failure of an unsuccessful appeal by 
а mortgagor should be held to be limited to 
either one or other of his alternative remedies, 
either personally or against the mortgaged 
property. The ordinary rule in equity is 
that a mortgagee is entitled to recover 
against a mortgagor all the coats and ex- 
penses of maintaining ог enforaing the 
sesarity provided be acts reasonably and 
according to law and further to add them 
to his ssourity, that is to say, he ig given 
both remedies, the personal remedy against 
the debtor, and the remedy in specie against 
his seourity, Section 35 of the Code pro- 
vides that costs shallbe in the diseretion 
of the Court, but that when they do not 
follow the event the Court shall state itg 
reasons. The event in the ease of an 
unsuccessful appeal -by the mortgagor is 
obvious. By bringing the appeal at all he 
has imoliedly undertaksn, and made him. 
self liable personally, to pay any expendi- 
tare which his failure may throw upon the 
opponent. And speaking for myself, and [ 
think my brother agrees, it seems to me 
that the burden is upon ап _ unsuccessful 
appellant, if he wants to exclude any alterna. 
tive under which he may һе eventually 
made responsible for the payment of the 
costs whioh the law intends iv the ordinary 
course he shall pay, to make an application 
to the Court dismissing his appeal for thut 
purpose, and to seeto it that the decree 
makes it clear that that head of liability 
is expressly excluded. And it ought to be 
clearly understood and cannot be too strong- 
ly impressed upon members ofthe Bar in 
such cases to see to it that the decree 
ultimately drawn up is drawn up in accord. 


‘ance with the recognised Principle which 


І have just enunciated, and the deoree 
writers in the offise ought to pay partioular 
attention to this matter. In our opinion the 
plaintiffs, now kaown in the High Court's 
decree а: the respondents, should get their 
costs against the appellant and the decrea 
renders the appellant personally liabls for 
the same. 

On the face of ifthe application in this 
ease is Statute-barred. Mr. Jang Bahadur 
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Lal having a decision in hia favour in 
the Court below was entitled to take the 
objections here. It has not been dealt with 
&t all on the merits in the Court below, 
and we have had, therefore, to be careful to 
see whether we ought not to send the 
ease back for further consideration. The 
facts are not in dispute. It is admitted 
that the decres-holders are minors, and the 
only fact relied upon бо take the applica- 
tion out of the saving clause of section 6 
of the Limitation Act is the fact that 
Musammat Amina Bibi is their mother and 
herself their natural guardian or what the 
Privy Council calls the de facto guardian 
and that she is also guardian ad litem of 
these minors. If it had been up to that 
time debatable ground in India, it has 
now by a recent judgment of the Privy 
Council reported аз Imambandt v Sheikh 
Haji Mutsaddi (3) been made quite clear 
and binding upon us that a Muhammadan 
mother, who is dz facto guardian in such 
circumstances as these, has no authority to 
transfer or dea) with the property of the 
minors and, therefore, obviously could not 
give a discharge for any payment made to 
the minors. Therefore this guardian does 
not come within the exception to section 
6, which is defined in section 7. Secondly, 
it is said that she was guardian ad ltem, 
but Order XXXII, rule 6, makes it quite clear 
. that she could not give a discharge or 


settle or compromise оп behalf of the 
minors without the leave of the (Court, 
That in itself shows that she does not 
correspond to the definition of a person 


able to give a discharge under section 7. 

Under these circumstances it would be 
` idle to send the case back. It is quite 
clear that the application , was within time 
and must succeed. І would, therefore, allow 
the appeal, set aside the decree of the 
Court below and dismiss the objection of 
the judgment-debtor with costs, 

Piagort, J.—1 agree. 

Appeal accepted. 

(8) 47 Ind. Cas. 513: 16 A. L.J. 800; 35 M. L. J. 
422; 24 M. L. T. 330; 28 О. L. J. 409; 28 С. W. N. 50; 6 
P. L. W. 276; 20 Bom. L. R. 1022; 45 C. 878; (1918) М, 
W. N. 91; 45 I. А. 73 (P. O.). 


CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL Decese No. 211 - 
or 1917 , 

AND 
Civit Rous No. 719 or 1917, 

: February 10, 1919. 
Prosink :—Mr. Justice Beashroft and Ме. 
Justice Greaves. 
SARAT CHANDRA GHOSH-—APPELLANT 
versus 
Tas SECRETARY ок STATE ror 
INDIA тя COUNCIL AND otasrs— 


RESPONDENTS. 

Land Acquisition Act (I of 1894), ss, 49, 54—Order 
on reference under s. 49, whether award— Appeal, 
whether lies—Awurd, meaning of. 

An appeal does not lie to the High Court against 
an order of the Judge on a reference under section 
49 of the Land Acquisition Act. [p. 7:43, col 2] 

The term ‘award’, although not defined in the 
Land Acquisition Act, is used in the Act with 
reference to compensation in some form or other, 
whether it be the amount of compensation or the 
disposal of compensation, (p. 733, col. 1.] 

The decision of a preliminary question, which is 
raised on a reference under section 49 of the 
Land Acquisition Act,can in no sense be termed 
an ‘award’ within the meaning of section 54 of the 
Act, [p. 738, col. 2.] 


Appeal against the desrea of the Addi. 
tional District Judge, Howrah (Hooghly), 
dated the 20th July 1917. 

Babus Mohendra Nath Hoy. Monmatha Nath 
Roy and Santosh Kumar Pal, for the Appel. 
lant. 

Sir B. O. Mitter, Mr. Langford James, Babus 
Ram Oharan Mitter; Hiralal Sanyal, Lalit 
Mohan Baneriee, Apurba Ohandra Mukerjee and 
Babu Indu Bhusan Senfor Babu Ambicapada 
Chowdhury, for the Respondents, 


JUDGMENT. 


Bzacgosort, J.—Tha first question that 
arises for our decision in this appeal is 
one that ia not likely often to arise but is of 
considerable public importance. The question 
is whether an appeal lies to this Oourt 
against an order made by the Jadge funder 
section 49 of the Land Acquisition Aot I of 
1894 The matter arises in this way. The 
appellant was the owner of a brickfield, a 
small portion of whioh has been acquired 
under the Land Acquisition Act. The 
owner applied that the whole should be 
acquired, alleging that his brickfield -was 
a manufactory within the meaning of sec- 
tion 49 of the Ast. The Judge desidal 
against!him and {the matter, has ban 
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brought hera on appeal. The question is 
whether an appeal lies against the Judge’s 
order and that depends on the meaning 
which is to be given to the term “award” 
in section 54 of the Ast, which provides 
that an appeal shall lie to this Oourt 
from the award or any part of the award of 
the Court in any proceedings under the A3t. 
There is 
Court as to whether an appeal does lie 
against an order under seation 49. The 
question was raised in the case of Dal- 
chand Singht v. Secretary of State for 
India (1). The learned Judges who heard 
that сазе remarked that appeals had been 
entertained against such orders in the 
- Allahabad and the Madras Courts, and 
they might also have added in this Court, 
without objection having been taken, But 
they did not decide the question definitely, 
because they were of opinion that in any 
event they ought to deal with the matter 
under section 115, Civil Procedure Code. 
That oase is, therefore, not an authority on 
the question which we have to decide. On the 
гевропдепёв’ side we have been referred to 
authorities in the Bombay and the Madras 
Courts reported the former as Мита? Khatav 
v. Oollector-of Poona (2) and the latter as 
Giles Seddon v Deputy Collector of Madras (3). 
The term "award" has not been defined 
in the Act. But, if the sections in which 
the word occurs are referred to, it is 
noticeable that in all cases the word is 
used with reference to compensation in 
some form or other, whether it be the amount 
of compensation or the disposal of compen- 
sation. Our. attention. has been drawn to 
other sections of the Act, namely, sections 
90 and 35 where the matter is referred 
for the "decision" of the Court and to 
seation 49 itself where the matter is refer- 
red for the “determination” of the Court, 
and it has been argued that the use of these 
5 words suggests that decisions under those 
sections are not awards within the meaning 
of section $4, I do not think any sound 
conclusion can be drawn from the use of 
such words as "decision" or "determination" 
in the sections referred to, because it has 
been held in this Court in the oase of 
Balaram Bhramaratar Ray v. Sham Sunder 
* (1) 87 Ind. Cas. 11; 48 C. 665. 


> (2),21 Ind, Cas. 179; 15: Hon. L. В. 802. 
(8) 17 Ind. Cas. 117. . Е 


no direst authority of this ^ 


Narendra (4) tkat an apportionment of 
sompensation under section 30 comes within 
the term “award.” Similarly in the case 
of Srimat? Trinayant Das, v. Krishna Lal Dey 
(5) both in the main вазе and in the 
case reported in the foot-note* it has been 
held that a decision under section 32 of 
the Act is an “award” within the meaning 
of section 54 and, therefore, an appeal lies 
in such a сазе, In these cases, however, 
the view taken sould obviously be supported 
on the ground that the orders of the 


Court dealt with the disposal of the 
compensation money. . 

The first formal order to whioh the 
term “award” is applied in the Act ig 


that of the Collector under section 1] and 
sections 26 and 27 provide for the form of 
award to be.made by the Judge. As [ 
have said, in both cases there is a question 
of the amount of compensation or of the 
disposal of compensation. Bat, on a reference 
under section 49 of the Act, the point which 
has to be decided by the Court is a pre. 
liminary point and it has to be desided 
before any of the matters into which the 
Collector has to enquire for the purpose 
of making his award under section 11 can 
be investigated. 16 seems to me that the 
decision of a preliminary question like thia 
ean in no sense be termed an award within 
the meaning of section 54, 

It was strongly urged for the appellants 
that parties would suffer great hardship 
if an appeal were not allowed against 
orders of the Court on references under 
section 49, I am not at all impressed by this 
argument. If the Statute does not give a 
right of appeal, there is an end of the 
matter, It is possible the right of appeal 
was not given advisedly, for a question under 
section 49 is essentially one for speedy 
disposal and further if the land taken 
is reasonably required for the full and 
unimpaired use of house, manufactory or 


. building, the owner would be entitled to 


substantial compensation for severance, I 
am of opinion that no appeal lies and 
that we ought to dismiss the appeal with 
costs, five gold mchurs, to be paid only to 
the Secretary of State for India. 
A Rule was also obtained in this con. 
(4) 23 C. 526; 12 Ind. Dec. (x. s.) 350, 
(5) 14 Ind. Cas. 724; 17 C. W. N. 933; 39 О, 906. 
*Refors to 17 О. W., N, 988—Ed, 





4 


734 

MUKHRAM V, CHHAJJU, 
neobioa in ease 16 was held that no appeal 
lay. We can only interfere in our revisional 
jurisdieticn under section 115, Civil Peose iura 
Code, if the learned Judge acted without juris- 
diction. The question of jurisdiction is raised 
in this way. It is said that after the party 
had applied for a reference under section 49 
of the Land Acquisition Act, he put ina 
petition before the  Collecter stating that 
possession had been taken of the whole 
of the land &nd asking for the reference 
to be withdrawn. The Collector had mean- 
while made the.reference under section 49. It 
is argued, and the question also appears 
to have been raised before the Judge, that 
in view of the fact that pos-ession of all 
the lands bad been taken, the learned 
Judge had no jurisdiction to deal with the 
question under section 49. It may be men- 
tioned here that on behalf of the Secretary of 
State it is Cenied that possessicn was 
taken of anything more than 25 bighas. 
Now, it is quite clear that, if the parties 
were at one as to the fact of the 
whole land having been acquired or as to 


the intention of acquiring the whole land, 


there would be no proceedings under section 
49, The reference was made on the footing 
that it was not intended to acquire the 
whole and the Judge was bound to deal with 
it on that footing. The learned Judge has 
some to the conclusion that the portion 
^eomprising 25  bighas could be acquired 
apart from the rest of the land taking the 
view that the whole was not а manufactory. 
Whether the learned Judge made a mistake 
of fact or whether he made a mistake of 
law is immaterial, as under section 115, Civil 
Procedure Code, we can only interfere in a 
ease of improper exercise of jurisdiction, 
That being so, the Rule must be discharged 
with costs, one gold mohur, payable only to 
the Secretary of State. 
Greaves, J.—1 agree. 
Appeal dismissed; 
Rule discharged.- 


INDIAN CASES. 


(1919 


ALLAHABAD HIGH COURT. 
Frasr ÁPPEAL FRO 4 Онрев No. 173 
ок 1915, 
April 11, 1919. 

Present;—Sir Henry Richards, KT., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kr. 

MUKHRAM alias MIK HA—DEFENDANT 
— APPKLLANT 
versus 
CHHAJJU AND огневѕз —PLAINTIFF3— 
RESPONDENTS. 

Agra Tenancy Act (IT of 1991), s. 34— T'enancu, com- 
mencement of —Civil Procedure Code (Act V of 208), 
s. 11—Res judicata —Sutt for ejectment in Revenue 
Court -Subsequent suit for ejectment in Civil Court, 
whether barred 

The relationship of landlord and tenant under 
the Agra Tenancy Act only commences after rent 
has been paid or assessed, and section 3: оѓ that 
Act does not deprive a landlord of his right to 
sue in the * ivil Court for the ejectment of a 
person who has occupied land without his consent 
and from whom he has neither claimed nor received 
rent. Such a suit would not be barred by the 
rule of ves judicata merely because the plaintiff 
had previously brought a suit іп the Revenue ‘ourt 
asking that: the defendant might be deemed a 
tenant and ejected. [p. 735, col. 1. ] 


First appeal from the order of the Addi- 
tional District Judge, Sabaranpur, dated 
the 23rd August 1918. 

Mr. Nihal Ohand, for the Appellant. 

Mr. S A Haidar, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs claimed a 
declaration of their title to a certain 
land and ejectment of the defendant, 
It would seem as if the real facts were 
thet the land originally belonged to 
the defendant's predecessors, who sold their 
Zemindari to the plaintifis or their pre- 
decessors-in-title. The plaintiffs allege that 
the defendant has recently got his name 
entered as a tenant and that he has laid 
claim to the property in dispute. The de- 
fendant has put in many pleas including 
a plea of limitation. He also pleaded that 
the suit was not cognizable in the ‘Civil 
Court and is barred by res judicata. It 
appears that the plaintiffs brought a previous 
suit in the Revenue Court for the ejectment of 
the defendant. In that suit the plaintiffs stated - 
that the defendant was occupying the land 
in dispute without their consent and asked that 
he might be deemed to bea tenant and ejected. 

The Court of first instance, when hearing 
the present suit, held that the latter wag 
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barred by the rule of res judicata. The lower 
Appellate Court set aside the decree of the 
Court of first instance and remanded the 
oase for hearing on the merits. We think 
that the order of the Court below was 
correct. If the allegations of the plaintiffs 
in the present suit turn out to be correct, 
the claim is clearly one for ejectment 
against а person who never was a tenant 
of the plaintiffs. It is urged that the bring- 
ing of -the previous suit to which we have 
referred of itself exeouted the relationship 
of landlord and tenant between the plaintiffs 
and the defendant, Section 34 doea not 
say that the relationship of landlord and 
tenant shall commence before а person 
occupying the land without the consent of 
the landlord pays rent, on the contrary 
the provisions of the aeotion seem to imply 
that no sugh relationship can commence 
ab least until after rent has been paid or 
assessed. No doubt the section enables a 
landlord to recover rent or compensation 
from a person, who oeeupies land without 
his consent; if во he pleases; but the section 
does not take away the landlord's right 
of bringing a suit for ejestment in the 
Civil Court, if he chooses to take that 
course, without having claimed or received 
rent. It seems to us, therefore, that the 
previous litigation in the Revenue Court 
cannot operate as res judecata ог bar the 
maintenance: of the present suit. We do 
not express any opinion on the merits which, 
of course, have not been gone into. We 
dismiss this appeal with costs, 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Szoonp Civit APPEAL No, 1596 oe 1918, 
March 20, 191». 
Present: — Mv. Justice Soott- Smith. 
MEWA SINGH DzreNDANT— 
APPELLANT 
vOTSus 
NARAIN SINGH PramTIFF— 


Repo pent, 
Limitation Act (IX of 1108), Sch. I, Art. 116~Suit 
for damages for breach of betrothal contract—Burden 
of proof—Limitation. 


INDIAN ӨАВЕВ, 


735 


In a suit for damages for breach of a betrothal 
contract, the onus is in the first instance upon the 
plaintiff to prove that the betrottal contract was 
broken within three years of his bringing the suit, 
[p. 785, col. 2; р. 786, col. 1.] 

Second appeal from the decree of the 
District Judge, Ferozepore, dated the 19th 
March 1918, reversing that of the Munsif, 
Ist Class, Ferozapore, dated the 30th 
Ostober 1918, dismissing the claim. 

Mr. Nand Lal, for the Appellant. 

Diwau Mehr Ohand, for the Respondent. 

JUDGMENT.—The suit out of whioh 
the present appeal arises was for Rs. 600 
on account of damages for breach of betro- 
thal contract. The betrothal was admitted, 
but the defendant said that it had been 
cancelled because it was found ont after. 
wards that the plaintiff's maternal grandmother 
was an abducted woman. The first Court 
held that it was proved that this grand. 
mother was an abducted woman and that 
this justified the defendant in breaking off 
the betrothal, It, therefore, dismissed the 
suit. It also held that the suit was time- 
barred because the betrothal took place when 
plaintiff was 18 years of age and hia age 
as given in the plaint was 22 years, 
Apparently the finding was based on the 
fact that the suit was not brought within 
three years of the plaintiff attaining his 
majority. The lower Appellate Court held 
that the abduction of the plaintiff's grand- 
mother was not proved and that the suit 
was within time and gave the plaintiff a 
decree for Hs. 60 with proportionate costs. 
From this order the defendant has filed a 
second appeal to this Court. 

The only point for decision is whether 
the suit is barred by time or not, It 
appears from the judgment of the first 
Court that some evidence was given to the 
effect that one month after the betrothal 
the defendant announced his intention of 
breaking cff the contract of betrothal. 
There is, however, no clear finding by the 
first Court that the oon raot was actually 
broken more than three years before the 
suit was instituted. The lower Appellate 
Court says that there is no proof at all 
on the record about the plaintiff's age and 
that the onus of the issue having been 
on the defendant, and he not having dia. 
charged it, the suit should be held to bg 
within time. In my opinion, the onus was 
in the first instance upon the plaintiff to 
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-proye that the suit was within time. Tt 
‘is contended on his behalf that if the onus 
had been placed on him he wonld have 
produced evidence for the purpose of dis- 
charging it, and I am asked that if the 
onus is shifted on to him he may be given 
an opportunity of producing evidence. This 
is quite reasonable, As to the age of the 
plaintiff he stated it to be 22 in his plaint 
and the betrothal admittedly took place 
when he was 18. It was,therefore, for 
him to show that the betrothal contract 
was broken within three years of his bring- 
ing the suit. 

On the question of limitation. alone, there- 
fore, I accept the appeal and setting aside 
the order of the lower Appellate Court i 
remand the сазе thereto for  re-deoision 
after allowing the parties a further oppor- 
tunity of producing evidence upon the sixth 
issue, the onus of which is in the first 
instance upon the plaintiff. Ав plaintiff 
has not appealed from the order of the 
lower Appellate Court, he is bound by its 
finding as to the amount of damages to 
which he is entitled. If the lower Appel- 
late Court again decides that the suit is 
within time, ib should not give him a 
decree for a larger amount than it bas 
already given him. The stamp in this 
Court will be refunded and other costs will 
be costs in the case. 

Appeal accepted; 
Case remanded, 


BOMBAY HIGH COURT. 
First Олт, APPEAL No. 807 ок 1916, 
Ootober 10, 1918. 
Present; —Sir Basil Soott, Kr., Chief 
Justice, and Mr. Justice Shah. 
BASAPPA REVANSHIDAPPA— 
DEFENDANT— ÁÀPPELLANT 
! ‘versus 
SHIDRAMAPPA REVANSHIDAPPA 
; DHANSHETI—PLaINTIFF— 


Е RESPONDENT, 

: Hindu Law —4Adoption—Senior widow, right of, ‘to 
adopt—Consent of reversioners, whether necessary — 
Junior widow, position of—Minor widow, whether can 
ddopt— Majority Act (IX of 1875), s. 2 (a). 

т Under the Hindu Law as recognised in the 
Bombay Presidency, the senior widow of a deceased 
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Hindu, that is the widow married first, has a pre- 
ferential right to adopt. She does notrequire any 
special authority from her husband or from her 
husband's sapindas, but the junior widow, unless 
the adoption by her is consented to by the elder 
widow, does requirea special authority from her 
husband. [p. 736, col. 2.] 

By virtue of section 2 (а) of the Majority Act 
a minor who has arrived at the age of discretion 
is competent to make an adoption. [p. 740, col. 1.] 

A Hindu widow, about fifteen years of age, who 
had been married for two years and had been ~ 
living with her husband, made an adetion 

Held, that she must be deemed to have 
attained sufficient maturity of understanding to 
comprehend the nature of the act, and that the 
rr was, therefore, not invalid. (p. 750, cols, 1 

First appeal from the decision of the Ist 
Class Subordinate Jadge, Sholapur, in Suit 
No, 1175 of 1914. 


Mr. Coyagee (with him Mr. N, V. Gokhale), 
for the Appellant. 

Mr. Jayakar (with him Mr. P. V. Kane), 
for Respondent No. 1. 


JUDGMENT. 

Scorr, C. J.—Revanshidappa died on the 
22nd February-1911 leaving two widows, 
Basava and Gaurava. Basava was the first 
married, and on ‘the evidence had attained 
puberty soon after the marriage of Gaurava 
to her husband. Gaurava was married by 
Mohtar marriage, being already a widow, 
whereas Basava was married by Lagan 
according to the approved form. The de- 
ceased left property worth about Rs, 15,000, 
The plaintiff claims as a son adopted 
to the deceased  Iievanshidappa by his 
second widow Gaurava on the 6th Novem- 
ber 1911. The ist defendant was adopted 
by Basava in July 1912. According to the 
recognised lawin this Presidency the senior 
widow, that is the widow married first, 
has a preferential right to adopt, In this 
Presidency she does not require any special 
authority from her husband or from her 
husband’s Sapindas, but the junior widow, 
unless the adoption by her is sonsented 
to by the elder widow, does require a 
special authority from her husband, The 
earliest statement of the law that we can 
find relating to this Presidency is in 
Steele on Law and Custom of Hindu Castes, 
page _48, where he says: “If there be 
two widows, they ought to adopt by 
mutual consent: otherwise. the elder should 
have the preference in point of right. It 
is inferred that the younger may adopt by 
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order of the elder, not withcut it.” 
nesrig cf ihe word ‘elder’ in this pass- 
age in Steele is not ‘elder in yesrs’ necesa- 
sarily, but ‘elder in married life’ so far 
as the deceared is concerned. On page 31 
the following rarsage cecurs as to prece- 
derce smcrg wiver: “Of several wives, 
being of the Bralman caste, the ore first 
morried  enjcys the precedence ; if tbey 
are of different castes, the BDrabmence is 
sonsidered the elder. The elder wife sits 
by her kusband at marriages and other 
religious ceremonies, is bead of the family, 
and entitled to adopt a son nn ber hus- 
band’s death withont rons.” Yajravalkya’s 
text (verse No. &4in Achara Adbyaya) and 
Vijoanesyara’s ccmmentary thereon make 
it clear that the senior wife is entitled 
to perform all religious acts in preference 
to the junior wives. The seniority there 
referred to is not the seniority of age but 
seniority in marriage. (See Srisa Chandra 
Vidyarnava’s Translation of the Mitaksbara, 
Achara Adhyaya, recently published by the 
Panini Office at Allahabad, page 177.) 

The plaintiff's case, therefore, rests upon 
an alleged spesial autbority given by 
Revanshidappa to Gaurava. It is said that 
an hour or two -before his death Rəvan- 
shidappa executed a Will in which he gave 
spesial authority to Gaurava to adopt. The 
Will is alleged to have been executed under 
the following circumstances. The younger 
brother of Revanshidappa died of plague 
on the 18th February 19 1, and on the 
20th Revansbidappa himself was attacked, 
He was then only twenty years of age. 
Basava, his senior widow, was in the house. 
Gaurava, the junior widow, was at Gadag 
from which place she was summoned by 
wire. Revanshidappa’s grandfather’s sister’s 


son, who is the 3rd defendant, Shidappa, 


stood to Revanshidappa in loco parentis, 
having been appointed guardian of his pro- 
porty in 1903 or 1904 by order of the 
District Court in Sholapur. Shidappa was 
living in Sholapur close to tbe bouse of 
Revanshidappa, and he was with him at 
the time of his illness and death. Revan- 
shidappa died at ll a. у. on Wednesday 
the 22nd, The plaintiff's case is that he 
was treated for plague by a Hakim Imam 
Saheb; that he told Shidappa cn call his 
clerk Ramaya in order that a Will might 
be written; and that between Y and il 
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A. м. on that day a Will was dictated by 
the deceased to Ramaya ard was executed 
hy him in the presence of severe] persons, 
and was attested infer alia by Shidsppa. 
Two of the other attesting witnesses are 
paid to have been Khan Bahadur Pir 
Saheb and one Bal.ngavpa. Shidappa 
entirely denies the story. Gu»urava and her 
father, who is said to have been present, 
affirm it. The onus of proof is upon the 
plaintiff. 

First as to the probability of the story. 
The attack of plague from which Revan- 
shidappa was soffering was a very violent 
one. He died within two days of the attack. 


The report on the bubonic plague publish- 
ed in 1897 remarks that— 

"The usual course of fatal attack is 4 
to 5 days Delirium and obscuration of 
the mental faculties are almost invariably 
met at some period in this disease, although 
mild cases are met with which never be- 
some delirious or show mental confusion. 
The character and amount of delirium 
vary greatly, and present no relation to the 
severi’ y of the attack. OF 100 conse cative cases 
mental aberration or delirium was present in 
74 at some period. The patient is apathe- 
tic, hesitating, stupid, and his mental 
faculties blunted and confused, whilst he 
appears irritable and does not like to be 
disturbed. Delhrium appears early, often 
at the very begioning of the disease, and 
is most marked at mght thronzhout. Some- 
times patients appear wakeful and delirious 
by night, aud stupid, drowsy and comatose 
by day. If tbe patient is about to recover 
delirium ceases.” 


There is evidence that on Tuesday Revan- 
shidappa spoke coherently but afterwards 
became unconscious and towards night- 
fall he began to talk, as the vernacular 
record shows, ‘ghabrya, ghabrya’, that 
is either in а fmgatened manner or 
in а confused manner, At 9 o'clock on 
Wednesday he mast obviously have been 
at the point of death. Yes it is stated 
that he dictated a Will, (not a loag one 
it is true) aud sat up of his own accord 
on the bed after it had ben dictated and 


signed it. That appears to us to be 
extrenely unlikely, The senior widow 
Basava was present all the time and 


denies that any Will was made. The junior 
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widow who adcpted the plaintiff says that 
a Wil was made centaining an anthority 
to adopt in ber favour, and she is support- 
ed by her father, obviously an interested 
witness. Of the witnesses who can be 
called prima facie disinterested there are 
Pir Saheb and Baslirgappa, Now Pir 
Saleb will not go so far as to ray that 
an authority to adopt was given to Gaurava. 
He does say that the deceased msde 
a Will on the Wednesday morning and 


that it contained an authority to adopt, 
but be canrot say in favour of which 
widow the autbority was given. 


Baslingappa ія a witners whose evidence 
must be regarded with the prestest svs- 
pision. He was the person who identified 
Gaurava before the Registrar as the exeou- 
tant of the adoption дева exeouted on tbe bth 
November +511. He must, therefore, have 
been particularly well known to Сарата, ar d 
Gaurava within a very few days of the «execu 
tion ot that deed instituted criminal proceed. 
ings against + hidappa oharging him with the 
concealment of Revansbidappa’s Will, and as 
is usual, she handed to the Court a list of 
her witnesses in suppcrt of her case, That 
list did not contain the name of Baslin. 
карра. At a later stage, however, she 
irformed the Court that the witnesses she 
had proposed to call had turned hostile, 
and sbe, therefore, proposed to coall 
other persons in surport of her case. 
Among thore other persons was Baslingappa. 
It seems inoredible that if Bashngappa bad 
really been present at the time of the 
execution of a Will by Revanshidappa, the 
execution of which was denied by St idappa, 
ard in respect of which criminal prccer dings 
were instituted against Shidapra, Bashn. 
gappa’s name should not have been prominent- 
ly put forward at the outset of the pro. 
ceedings ав a witness in support of tbe 
complainant’s саке. It became necessary at 
a late stage that furtber support for ber 
case shovld Бе fortha тігр because Pir tabib 
proved to be, from the ocn plansni’s point 
of view, a Very unsatisfactory witLess sii ce 
he was not prepared to say that there had 
been ару testamentary authority to adopt 
conferred upon the complainant. Therefore 
e fresh sppport was introduced, ard this 
fresh suppcrt was Esslirgappa. He ів a 
witness who is prepared to go as far ag 
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the plaintiff requires, for not only does 
be testify to the mekirg of the Will and 
the conferring of authority to adopt upon 
Gaurava, but he alone of all the witnesses 
supports Gavrava in the assertion that for 
several months before her adoption of the 
plaintiff Shideppa was pressing her to adopt 
his nepbew. That is a story which, it 
may be said incidentally, it ів very difficult 
to aceept, for this reason that the nephew 
was the only son of Shidappa's brother 
ard would presumably inherit both 
to  Shideppa вид his father, and it 
is not dispnted that Shidappa was 
a man in well to-do eirenmstsrces of life 
doing businers вв в trader in Sholapur. 
People are not ordinarily disposed to give 
only sors in adoption, ano there dces not 
seem to have been in this case the in- 
ducement of any considerable property which 
would induce these two well-to-do brothers 
to consent to the transfer of the only male 
descendant into another family. 


The ғу dence of Pir Sabeb is open to 
considerable suspicion. The learned Judge 
who heard him in the trial Court speaks 
of him as a very laif-bearted, lul ewarm 
and unwilling witness showing proehwities 
in favour of the defence. The defendant 
No. 3  Sbidapps denies that Pir 
Sabeb was present at all, and if we come 
io probabilities there does not seem any 
reason why Pir Sabeb should have consented 
to go into the room of a Lingayat who 
was dyingof a virulent atiack of plague 
in order to be able to give evidence as to 
the execution of a Will. The imprubability 
is empbasired when we notice tha: Pir Saheb 
himself observes that be did not stay until 
the ebd ot the proceedings in connection 
with the execution of the Will because he 
was anxious to get away. Itis clear that 
we do not know the whole truth about Pir 
Saheb and why he gave the evidence he 
did. He does nct, however, in any way 
help the plaintiff's case, for we cannot say 
that he euppcrts the story of an authority 
conferred upon Gaurava. 


Another difficulty in the proof attempted 
by the plaintiff arises in connection with 
tbe Imam *sheb or Hakim who is said 
to bave at.ended Revanshidapra. He is not 
called and no evidence bas been given to 
show that he could not have been called, 
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Rimaya the alleged writer of the Will 
is dead. Bat it ia to be observal that his 
death occurred a month or two before 
Gaurava determined to iustitute criminal 
prosesdings against Shidapoa charging him 
with concealment of the Will. 

Much reliance has been placed on behalf 
of the plaintif upon a past eard- datad 
the 23th Aoril LYLL addressed by Shidappa bo 
Gaurava’s father at G idag, because ib contains 
a reference to taking a boy in adoption. Bat 
when the post card is read as a whole the 
reference is of a vary equivocal character, and 
by no means goes to support the plaintiff's 
case rather than that of the defendant. The 
reason of writing the post сагі was that 
Gaurava'a father had written to aay that 
he was coming alone from Gidag. Shidappa 
said: "Da not come alone, all tbe people 
round our house are come back and are 
living in peace. Among them our house 
only is still vacant and people are much 
grieved to see it, and as the time cf taking 
a boy in adoption is drawing near the 
Panchas and the Nazir are very mush 
pressing. You should, therefore, bring with 
you Gaurava without fail. " Now Guarava 
was nineteen years of age Basava, who 
was living with her parents at Valsang, 
both of them having left Sholapur on 
account of plague, was only thirteen or 
fourteen and she could not retarn alone to open 
her husband's house. If, however, Gaurava 
returned th-re would be no diffi salty in Basava 
returning also, and we find tha Gaurava did 
return in May, probably in вов запеосе of 
the postcard, with her father, and а 
Short time afterwards Basava came also 
from Valsang. The reference to the 
adoption appears to be thrown in merely 
as aa extra inducement to Giurava’s father 
to fill up the house. The Panchas referred 
to are probably the Panoh of the Liugayat 
community, and the reference to the 
Nazir is no doubt to the Nazir of the 
Snolapur District Court who was charged 
with the care of minors’ estates, Shidappa 
himself being the actual guardian appointed 


by the Coart of-the property of the 
deceased Revaushidappa. It is natural 
enough that both the Panoh and the 


Nazr should ask Shidappa whether a 
boy was not going to be adopted, and 
that is, as 16 seems to ця, а natural and 
sufficient explanation of the passage in 
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the 
tion. 
The next document of importance in the 
саве is a notice published by Shidappa in 
a Sholapur newspaper at the time when 
he was leaving for Bijapur оп а few days’ 
visit. In that notice which is addressed 
to Gaurava he states that he has heard 
that she is about to make an adoption and 
warns her not to do it as she is not 
authorised. Өа the very next day an 
answer appeared in the Sholapur paper, 
obviously the work of some lawyer, in 
which Grava asserted the case which is 
now put forward on behalf of the plaintiff, 
namely, of the execution of a Will and 
charging Shidappa with its possession. 
Shidappa on his return from Bijapur in 
two or three days went off at once to 
Gulburga where was living the boy who 
is now the Ist defendant, and who was 
adopted in July 13:2 by Basava. On bis 
return he was arrested оп the orim nal 
charge, and the proceedings under that 
charge drageed on for saveral months. 
The Magistrate eventuelly discharged the 
accused, and an application in revision to 
the Sessions Judge was dismissed. 
Thereafter this suit was instituted. The 
learned Judge in the trial Court has come 
to the conclusion that the plaintiff has 
established his case It does not appear 
to us, however, that he has kept befcre 
him the point of orusial imaortance that 
the onus is on the plaintiff, and that if 
the plaintiff does not prove olearly and 
conclusively a special authority to adopt 
conferred upon Gauravs, be has no title 
to the property in suit. The learned 
Judge recognises that Pir Saheb is anun- 
satisfactory witness, but he does not appear 
to recognise that Pir Saheb bas never gone 
so far to say that there was any authority 
given to Gaurava to the exclusion of 
Barava and although he reergnises the 
diffioul:y of accepting Baslingappa’s evidence 
in oon-equence of the manver in which 
he was brought forward as a witness at a late 
stage in the criminal proceedings, he appears 
to give fullest credence to his evidence, 
Wea are also unable to agree with the 
learned Judge as to the oonatrustion to be 
put upon the post card Exhibit 95, which, 
as already pointed out, has by ro 
means any conclusive weight in favour of 


post card with reference to adop- 
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the plaintiff. Upon the evidence we are 
unable to accept the finding of the learned 
Judge. We cannot hold that the plaintiff 
has discharged the onus which is upon him, 
and has made out a ease which  wovld 
have the effect of disinheriting Basava 
or any son whom she might adopt. 


This brings me to the finding of the 
learned Judge upon the question whether 
the first defendant has been  valialy 
adopted in Jaw. He holds that he has 
not been validly adoptéd on the ground 
that Basava at her age was incapable 
of selecting the Ist defendant, and that 
he had not been selected by Revanshidappa 
"himself, The law upon this point is stated 
by Ме, Justice Banerjee in Mondukini 
Dasi v. Adinath Dey (1). He observes :— 


"The Indian Majority Act (IX of 1875) 
provides that nothing contained in that 
Act shall affect the capacity of a person 
to act in matters relating to adoption. 
It has been desided by this Court in the 
osse of Rajendro Narain Lahoree v, Saroda 
Soonduree Dubee (9) that a minor who 
has arrived at the age of discretion is 
competent to give permission to adopt, 
and tbis decision has been approved by 
the Privy Oouncil in Jwmoona Dussya v. 
Bamasoondavi Dassya (3). What is meant 
by the age of discretion in these cases is 
not clearly stated, nor is there anything 
4o show that at the date of the adoption 
in question Biraj Mohini had not attained 
sufficient maturity of understanding to 
somprehend the nature of the act. St 
‘should also be borne in wind that in this 
oase the authority to adopt was givea by 
a person of full age, ard the val dity of 
the adoption is questioned on the ground 
that the person who exercised that authority 
was a minor. Upon this point there isa 
vase given in Macnaghten’s Precedents of 
Hindu Law (Chapter VJ, case V) in 
-which the Pandit’s opinion was to the 
effect that the nonage of the widow is no 
obstacle to an adoption by her." 

Similarly in the present case there is 
nothing to show that at the date of the 


(1) 18 C. 69 at p. 72; 9 Ind. Dec. (м, s) 47. 

(2) 15 W. R. 648. 

(31 1 С. 289 P. ): 3I. А. 72; 25 W. В. 925; 8 Sar. 
"P. 0. J. 602; 3 Suth., Р, C. J. 222; 1 Ind. Dec, ,N. s.) 
182. 


adoption in July 1919 Basava had not 


attained sufficient maturity of  under- 
standing to comprehend the nature of 
the act, In faot she was about ffteen 


years of age, and there із 
presume 


no reason to 
that a Hindu girl of that age 
who has been married for two years or 
more, living with her husband, does not 
realise what is meant by taking a son in 


adoption. We, therefore, cannot accept the 
finding of tbe learned Judge as to the 
adoption of the defendant No. 1. The 


result is that the decree mast be reversed 
and the plaintiff's suit dismissed with 
costs throughout. 


Saan J,—I concur. 
Suid dismissed, 


ALLAHABAD H'GH COURT. 
First Civit, ArPRAL No. 188 ur 1917. 
March 21,° 1919. 

Present :—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, t. Banerji, Kr. 
Мати MUHAMMAD SUBHANULLAH 
— DEFENDANT— APPELLANT 
versus 
Musammot SAGH.RUNNISA BIBI— 
PuaiNTIFF— RESPONDENT, 


Muhammadan Law —Dower, prompt — Agreement, 
absence of —Presumption 
According to the Muhammadan Law, amongst 
Sunnis, if there is no express agreement that dower 
shoul i bə prompt, only s reasonabl» portion of it 
should be deemed to be “prompt”, and what is 


а reason ble portion will depend upon the circum- 
stances of each casa [p 741, col. 2 ] 


lhe use of the words “wajib-ul dain’ and “wajib. 
ul-ada” in respect of dower in the recitals of 2 
deed is, іп the absence of ihe word muaijal, the 
technical word for prompt dower, consistent with the 
proposition that the whole of the dower is not to 
be regarded as prompt [р. 742, col. z; p 748, col 1 J 

Fist appeal agaivst the decision of the 
Additional Subordinate Judge, Gorakhpur, 
dated the 21st February 1917, 

Dr. 3. M. Sulaiman, for the Appellant. 

Messrs. Iqbal Ahmad, Mukhtar Ahmad and 
J. N. Chadha, for the Respondent, 

JUDGMENT.- This appeal arises out of 
a suit in which the plaintiff sued her 
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husband to recover the sum of В, 35,000, 
being the ba'ance of dower alleged to be 
due by the defendant to the plaintiff. It 
appe:rs that the parties were married a 
considerable time ago and the plaintiff has 
borne four sens to her husband. She 
alleges in her plaint that about 7 or 8 
years ago her husband contracted an ‘inti- 
macy’ with another woman and from that 
time on he took very little interest in her. 
She contends that her dower was the sum 


of Вз. 1,25,000, but she admits that a oon- ` 


siderable amount of this sum has already 
been satisiel by transferring certain pro- 
perty. She says that the whole of her dower 
was prompt, and, therefore, she is entitled 
to recover the. balance. The defendant 
contended that her dower was only 
Ез. 14,000; that there was no settlement 
as to how much of the dover should be 
prompt, and that in no event should the 
plainoff ba allowed to resover any further 
sum having regard to the fact that he had 
already transferred to her certain property 
in lieu of dower. It appears that on tha 
10:һ of Daesmber 1913 the defendant exe- 
cated a sale deed in favour of his wife, the 
plaintiff, transferring certain immoveable 
propersy iu consideration of the discharge of 
Ri, 90,000 dower debt, part of Rs. 1,25,000. 
The validity of this transfer was sabse- 
quently challenged by a creditor of the 
defendant who alleged that the deed had 
been executed for the purpose of defraud- 
ing creditors. To this suit both the plaint- 
iff and the defendant were parties. The 
suit ended in the validity of ths deed of 
transfer being upheld, the Court holding 
that the dower was Rs. t,25,0)3. In tne 
present suit the learned Sabordinate Judge 
held that the desision in this previous suit 
operated as res judicata and he refused to 
allow the defendant to give evidence or to 
contend that the dower was колло less 
than Rs. 1,25,000. 

We think that this desision was wrong in 
law and rather unfortunate. In the previous 
litigation the plaintiff in this suit was plaintiff 
and she sued a certain Bank, which was the 
ereditor of her husband, making her husband 
a proforma defendant, she asking for a 
deslaration that the property which had 
been transferred to her was her property 
and was not liable to Бе sold in execution 
of a deeree against her husband, The 


amount of the plaintifi’s dower was only 
incidentally in controversy in that suit, and it 
is clear that there was no issue between 
the plaintiff and the present defendant in 
that suit as to the actual amount of the 
plaintiff's dower. The ruling of the Sub. 
ordinate Judge was unfortunate because 
it had the result of keeping out some evi. 
dence of what wae said and done at the time 
of the plaintiff'a marriage with the defendant, 
It also afforded to some extent an excuse 
to- the defendant for not entering the wit- 
ness-box. Inthe present oase, for reasons 
which will presently appear, we do not 
think that it is necessary for us to deside 
what was the amount of the plaintiff's 
dower. The real issue in the case was, 
"was allina dover prompiP” Involgal 
in this issue is the issue as to whether 
at the time of the marriage any express 
Settlement or agreement was come to as 
to whether the dower should be prompt 
or deferred, whether, in fact, there was 
oae way or the other. 


&ny agreement 
We may state here our opinion that 
if there was no express agreement that 


the dower shoald bə prompt then аввогӣ- 
ing to Muhammadan Law, amongst the 
Saanis, only a reason«ble portion of the 
dower should be deemed to be "prompt", 
and what isa reasonable sum for prompt 
dower depends проп the ciroumstaaces of 
each ease. Daring argument it was con- 
tended on behalf of tha respoaleat that 
in toe &03ea38 of any express agree mont, 
16 should be presumed that the whole 
of the dower was prompt and the case of 
Mirza Bedar Bukht Muhammed ali Baha loor v. 
Mirza Khurrum Bukit Yauhyı Ali Khan Bahu- 
door (1) was relied upon. That саве was an 
Oadh case and the parties were Shias. In the 
present case the parties are Sunnis. A 
careful perusal of the case will show that 
the beadnote is hardly borne out by the 
judgment of their Lordstips of the Privy 
Council, and it seems to us that their 
Lordships never decided that even amongat 
Shias, in the absence of express agreement, 
the whole dower is presumed to be prompt. 
A contrary view has always beenheld in 
this Court: see the case of Umi: Begam v. 
Muhammadi Ведлт (2!, where the aatho- 
rities are reviewed. Furthermore it would 

(D 19 W. R. 315. (P. C.5;72 Suth, P. C. J. 828; 
Rafique & Jackson's P. C. No. 20. , 

(2) 9 Ind, Cas, 200; 93 А, 291; 8 A. L, J, 27, 
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seem that the view teken by Mr. Ameer Ali 
in bis work on Muhammadan Law is in 
o nsopance with the decisions of this Court. 
We have, therefore, to see whether there 
waa any express agreement at the time of 
the plaintiff's marrisge with the defendant 
that ‘the whole of ber dower should be 
prompt. 
alleged by the plaintiff) Rs. 1,25,000, was 
very considerable, and it was admitted by 
both the Jearned gentlemen who appeared 
for the parties tbat it would bave been 
very unusual if the perties had declared the 
whole dower to be prompt, unless there 
was some very special reason why they 
should have done ко, and in considering 
the evidence we have to bear this in mind. 
In our judgment no special circumstances 
were proved. It was hinted that the de- 
fendant had treated his first wife badly 
and that this might be a special oircum- 
stance, but no witness said ‘that the re- 
lations of the plaintiff stipulated that the 
dower shovld be prompt to safeguard the 
plaintiff. The plaintiff prodoced three wit- 
nesses to prove that it was deolered at 
the time of the marriage that the whole 
dower was prompt. They were Kazi Imanul 
Haq, Sheikh Ahsan Ali and Kadir Ali 
Khan. Dealing with the first witness 
the learned Subordinate Judge says: “This 
witness and his relations bad bad litigation 
with the defendant both in the Civil and 
Jriminal Courts. I am, therefore, not pre» 
pared to accept his testimony unless strong- 
ly corroborated by other evidence or cir- 


cumstances,” 

Dealing , with the second witness, the 
Court below says: “Kadir Ali is а 
dismissed servant of the defendant 


and is now in the plaintiff’s service. Ad- 
mittedly, he was served with a notice Ly 
the defendant for settlement of accounts. 


He is а man of- no means. Не bas 
abandoned his original home and tas 
ge'tled at Salempur. His house is in the 


plaintifi’s unc!e's.Zemindari. He does not 
appear to be either impartial or quite re- 
liable.’ We entirely agree with the Court 
below that these two witnesses are alto. 
getber  unrehable, The third witness, 
Sheikh Ahsan Ali, no doubt, gave some 
evidence in his direst ¢x:mication in favour 
of the plaintiff. Не was asked in or ss- 
examination; "How do you know that the 
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dawer debt was payable on demanc?" His 
srswer was: "Muhemmsed Salim said to 
Maulana Abdul Ahm that dower baa been 
sett). d. at Re. 1,250C0, you bave teen 
appointed a Vakil. Go and get tbe Nikah 
recited. Maulana Abdul Alim said to Subhan 
Ullah, the dcwer is fixed at Rs, 1,25,000 
and Saghirunnisa is be;ng given to you as 
your wife. Do you agree? He replied I 
agree.” If this part of the evidence of the 
witness be correct it is clear that there 
was no express declaration that the whole 


of the dower should be prempt. The 
defendant bas produced three witnesses. One 
of these was apparently a respectable 


gentleman. He- pays Rs. 7,000 a year ав 
Goverrment revenue and be is a Darbari 
and his income is between Rs, 28,000 and 
Rs. 24,000 a year. Reading bis evidence 
and oross examination it seems to us that 
һе bas stated that he was prerent at the 
wedding and tbat if anything  unuruel 
occurred, namely any declaration that the 
whole dower was prompt, he would bave 
recollected it. He was moss examined as to 
Lis arrival at, and departme fiom, the 
wedding and the learned Judge states that 
he is not impartial because he could not 
give much detail abont the persons who 
had joined the marriage party, that from 
the railway timetable, a note of which 
has been made, it appears that he did not 
join the mariage party at all. It was 
not quite fair to the witness rot toask 
him some question about the railway time- 
table. The time-table was not proved, 
and it was not shown that the time-table 
was for the particular year in which the 
wedding took place: in fact there was no 
evidence given as to the exact year the 
marriage did take place. It seems to us 
that во far ва oral eviderce goes, the evidence 
of the deferdant was move relisble than 
the eviderce given by tbe plaintiff, and we 
agree with the Crust helow that the onus 
of showing that all the dower was prompt 
Jay on the plavtff. The Court telow, 
however, considers that the sale-deed of 
the ith of D.cember 19:3 ecrrobo ates 
the plaintiff's stery. He seems to thnk 
that the werds u-ed іп the reoital 
in that deed snonnt almost to an 
ado is-ion that all the dower was pre mpt. 
No coutt the words “wasib ul-dain” and 
wajib-uleada” are used, but not the word 
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"muajial" The latter word is the techni- 
cal word for “prompt” dower. Tbe words 
used, it seems to us, are quite consistent 
with a portion of the dower being payable, 
which would be the case if no express 
agreement had baen arrived at the time 
of the marriage. On behalf of the appel- 
lant it is contended that the language in 
the sale-deed of the 10th of December 
1913 is entirely explained by its being a 
document which was executed for 1h3 pur- 
pose of putting the property of the defend- 
ant out of the reach of his areditora (if 
it was not actually a frand upon them), 
On the other hand, it it is said that at 
the time the defendant was possessed of 
other. means and that the Court ought not 
to deal with the case on the supposition 
that there was any intention either to 
defraud creditors or even to pretest the 
property of tbe defendant. We think 
that even if the defendant was merely 
satisfying his wife by making a substantial 
payment to her of a part of her dower, 
the language used in the deed is not 
inconsistent with there not having been 
апу declaration one way or the other as 
to the dower being prempt, After care- 
fully considering the evidence, we have 
come to the conclusion that there was no 


express agreement at the tine of {е 
marriage that the whole of the dower 
should Le prompt. Tors being so, we have 


to consider whether the defendant bas not 
discharged so much of the dower which, 
in the circumstances of the present васе, 
may reasonubly be regarded as prompt. We 
have already stated that the dower was 
very considerable. Property worth Rs. 10,000 


has been transferred, which is roughly 
speaking 72 per cent. of Rs, 1,25,000 
(assuming this sum to have been the 
dower). We think that, under the cir- 


cumstances of the present case, and even 
assuming that the defendant bas taken 
a third wife, the portion of the dower 
already discharged is all that ought to be 
considered promp' апі. therafore, that the 
pres-et suit ought 10’ to have ben in 
stituted, Wo асуу the appeal, set amde 
the cesree of the Court below ard sis- 
miss the plaintifi’s suit with costs in all 
Courts, including in this Court fees on the 
higher scale, 
Appeal allowed, 
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CALOUTTA HIGH COURT. 
APPEAu FROM 2P-ELL:rk ЮкС„кв No. 1019 
uF 1917. 

January 20, 1919. 

Present:—Mr. Justice Beachoroft, 
KORBAN ALI—DsrgN.A.T No, l— 
APPELLANT 
versus 
MAKBUL ALL AND orHERS—PrAINTIFES б 
Pro forma DerenDants—Respon Dents, 
Mortgage by joint owners—Mortgagee purchasing 
shares of some owners, effect of —Suit for khas pos- 
ses ion against lessee of other owners, m tintainability 
of — Joint po-s-3sion— Aband nment of plea — Point not 

pressed, whether abandoned. 

Where the Court of first instance states in its 
judgment that а point was nct seriously pressed 
before it, it must be :акеп that the point was 
abandoned (p. 74 , col. 1 ] 

Plaintiff, who was in possession of the land in 
suit under a mortgage by defendants Nos 2,3 and 4, 
purchased the interests of defendants Nos.3 and 4. 
Subsequently defendant No |, claiming the whole 
land a, а tenant of defendant No 2, brought a 
suit to recover possession of the land under section 
9 of the Specific Kelief Act and got a decree. 
Thereafter the plaintiff brought a suit for recovery 
of possession on declaration of title : 

Heli, that by purchase from defendants Nos. 3 
and 4 subsequent to the mortgage the plaintiff had 
become entitled to their share in the land and that 
as he had b-en in possession since the mortgage 
he was entitled to khis possession jointly with 
defendant Хо 1. [p. 74), cola 1 & 2.] 

App-al against спе dearea. of the Subordi- 
nat- Judge. 214 t oirt, Ohittagonz, dated 
the Bn Esnruary 39 7, modifying thet 
of the Mau-if, South. Ra zau, dated. the 30.h 
Angust 1915. 

Babu Chindra Sekhar Sen, for the Appellant, 

Baous D. L Xastyir, Suri И. Mutheriee 
and Tarakeswar Nuth Mitra, for the Rasponde- 


ent. 

JUDGMENT,—Defendant No. 1 is the 
appellant before me. The suit was one for 
possession of certain land. The land origi- 
nally belonged to one Asgar Ali, and the 
plaintiff's sage was that his soa, who is defend- 
ant No. 2, mortgaged the land to him on his 
own account and on behalf of his two sisters, 
defendants Nos. 3 and 4. Dofendant No. 2 
sabsequently redeemed the mortgage and let 
out be land to the plaintiff under а Burga 
көп erreur абз дони ly tne plaint ff 
bu ht toe in crest of the tw» daoghrers, 
namely, defenfants Nos, З und 4. ‘then he 
stated that defendant Хо, 1, who claimed to 
be a tenant of defendant No. 2, in collusion 
with defendant No. 2 brought a suit against 
him under section 9 of the Specific Relief 
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Act ard got а deoree and that in consequerce 
be had to bring this suit for deolajation of 
title and for possession. The Munsif found 
that in addition to defendants Nos. 2, 3 and 
4 Ағрвг Ali had also another son and con- 
sequen! ly tbe plaintiff was only entitled to оге» 
third of the property. He forther held that 
the rlintiff was not entitled to khas pos- 
serion of the land in suit bat joint possession 
with defendant No, 2, and he dismissed that 
part of his claim in which the plaintiff asked 
for khos possession of the land, He rema: k-d 
that the case for Birga settlement had not 
been seriously pressed atthe trial. Wheu the 
matter went on appeal, the learned Subor- 
dinate Judge agreed with the Munsif that 
the plaintiff's title was proved only in res- 
pect of ore third of the property but he found 
that he had been in possession from the 
time of the mortgage up till hia dispossession 
by the decree in the suit b-onght under 
section 9 of the Specific Rslief Act and 
cons+qaently he held that the plaintiff was 
entitled to khas possession Jointly with defend- 
ant No. 1, апа he gave a deoree according- 
ly. 

It is now argued on behalf of the defer d- 
ants that the Court was not right in giving 
the plaintiff khas possession in the absence of 
ary finding as to the plaintiff's title under 
the settlement, and it is pointed out that the 
ease of the Burga settlement was abandoned 
when the case was before the Munsif. Now 
if the case had been decided simply on the 
question of Burga settlament or no settlement, 
there would bə no question that the lower 
Appellate Court would not have been entitled 
to go bebind the Munsii’s statement that 
the question of Barga settlement had not 
been seriously pressed before him, which 
would amount to an abandonment of that 
part of the case inthe first Court. Тоту 
mind the case does not depend on that when 
defendant No. 2 set пр а саве that defend- 
ants Nos. 4 and 4 had no title to pass to 
the plaintiff, thst, therefore, the plaintiff 
acquired no title and that defendant No. 1 
claimed that he was a- tenant of defendant 
No. 2 only. The position is this, that 
defendant No. 1 claimed his title to the 
whele land as a tenant of defendant No, 2 
only, that the Court has found that the 
Plaintiff was entitled to one third of the 
land and that it has further found that the 
plaintiff has been in possession ever singe the 
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mortgage. That beirg во, itis argred оп 
behalf of the respondents that having regard 
tothe case of kadha Proshad Wastt v. Eavf (1), 
the plaintiff ia entitled to the decree which 
the Subordinate Judge bas given bim,- 
Against that it is argued on behalf of the 
appellant, defendant No.1, that he was in 
bona fide possession as a tenant before the 
plaintiff bought the property. Whether that 
if true, would be an answer ог not to the 
argument it is not necessary to consider, be» 
cause the finding of fart is that the plaintiff 
was in possession ever since the mortgage, 
and that involves the wecessayy inference 
that defendant No. 1 was not in bona fide 
porsession. , 

That being so, it seems to me that the 
judgment of the learned Sobordiunte Judge 
is right and that this appeal must be dis- 
missed with costs. 

Appeal dismissed. 


(1) 7 C. 414; 9 C. L. В. 76; 3 Ind. Dec, (м. s.) 816 


ALLAHABAD HIGH COURT. 
First Appesh F.On О Dur No. 141 or 1916, 
February 26, 1919. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
Sheikh AMUIRULLAH.—DEFENDANT— 
APPELLANT 
VETS 48 
Sheikh RASUL BAKSH —Paaistivv— 
Respoxvenrt, 

Transfer of Property Act IV of 1892), ss. 68, 68 — 
Mortgage — Defects in mortgage | security — Mortgageé, 
remedy o1 — Dealing uith third persons secretly and 
independently of mortgagor, effect of 

Where a mortgagee, after receiving possession of 
the mortgaged property and continuing in posses- 
sion undisturbed by the mortgagor or any other 
person, discovers a defect in the title of the mort. 
gaEor in respect to a portion of the property, his 
obvious duty is to demand fresh security from 
the mortgagor, and not to take secret mortgages 
from persons whom he supposes to bet e owners, 
as such transactions are calculated to prejudice 
the position of the mo.tgagor. [p 745, col. -.] 

First appe«l rr m au огаег of tha Dis- 
triot Judge, Gorakbpur, dated the 30th July 
РИ 
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Mr, Haribans Sahat, for the Appellant. 

Dr. S. M. Sulaiman and Mr. Iswar Saran, 
for tre Respordent. ; | 

JUDGMENT.—This appeal srises out 
of a tuit in which the plaintiff seeks to 
sell certain property which was mortgaged 
to him. The mortgage was made in the 
year 1903 and consisted of two rooms (No, 
35 вра No. 36). The mortgage was in form 
ueufruetuary. 16 ія sdmitted that the mert- 
gagor put the mortgagee into possession. 
It is admitted that the mortgsgee’s pes- 
session has never been disturbed, but the 
plaintiff alleges that in the year 1905 
(that is two years after the morgage 
and 12 years prior to the institution of 
the present suit) Le discovered that there 
was а defect in the  mortgagor's title to 
one of the room’, namely, No. 36 and tbat 
the mortgagor’s title to No, 35 wes only 
to the extent of two-thirds. He alleges 
that baving made this discovery he went 
to the persons whom he supposed to be the 
owners of No. 36 ard the owners of the 
one-third of room No. 35, and that he 
took benami usnfrustuary mortgages of No. 36 
ənd of оре third share in reom No. 26. 
He does allege in bis plaint that after he 
bad taken these mortgages, he called the 
attention of the defendant to the defect 
ard asked for redress but the mortgagor 
paid по heed. He dces not state when 
this was done or. what was the nature of 
the redress which he neked for. There is 


no allegation in the plaint that as soon 
as the alleged defests were discovered, 
the ylaintiff asked bis mortgagor either 


to return bin his money or to give him 
furtber security. The relief claimed by 
the plaintiff is somewhat startling. He 
asks that be should be entitled to realise 
bis claim not by tbe sale of the entire 
property but only by the sale of the iwo- 
thirds of room No. 25 to wkish he admits 
the mortgagor’s title. Under the mortgage 
the insome of the rooms was to go to- 
wards the payment of the interest on the 
principal sum. The plaintiff hes quietly 
spplied this income in redaction of tre 
mortgages which he obtained trom third 
parties, and not against the interest on the 
mortgage ard the debt. The first Court 
dismissed the plaintiff’s suit. The lower 
Appellate Court set aside the decree of the 
first Court and remanded the case, apparently 
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thinking that evidence would have to be 
gore into. 

Tf on the plaintiff's own allegations he wag 
not entitled to maintsin the suit, the Court of 
first instance was justified in diamissing the 
suit even withcut going into evidence, and it is 
from this aspect. that we are copsidering the 
present appeal. Section 68 of the Transfer of 
Property Act prescribes urder whaten: dit'ons 
в mortgagee in possession can ask for the 
sale of the mortgaged property. The pro- 
vision is that “where the mortgagee being 
entitled to possession of the property, the 
mortgagor fails to deliver the same to him, 
or to secure tbe possess:on thereof to him 
without disturbance by tbe mortgagor or any 
other person,” and also “where by any cause 
other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged pro- 
perty has been wholly or partially destroyed or 
the security is rendered insufficient as defined 
in section 66, the mortgagee may require 
the mortgsgor to give him within a rese 
sonable tim» another suff sient security fcr 
his debt and if the mortgagor fails to do 
so, may sue him for the mortgage money.” 
Jt is qute clear оп the admitted facts 
that possession was given to the mortgagee 
and that he was not disturbed by the 
mortgagor or any other person. The mort- 
gaged property has not been wholly or 
partially destroyed and it seems to u more 
than допо] whether the alleged dis- 
covery of some defect of title is a “render- 
ing of the security insufficient” within the 
meaning of the section. Even if 16 is, it 
was then the duty of the mortgagee to 
come to the mortgagor and to ask him 
to give him fresh security It is admitted 
that this was never done—at least not until 
after the mortgagee had gone to the rival 
claimants to the property and had secretly 
taken mortgages from them. lt seems to 
us that nothing sould be more inequitable 
than the condnot of the plaintiff mortgagee 
in the present case. He clearly had 
no right to take these secret mortgages 
and his bona files may very much be doubted 
by tbe fact that instead of coming to the 
mortgagor, when be alleges he discovered 
the defect, he did not do so uotil afrer 
he had entered into transactions with’ 
third parties whioh were calculated to 
prejudice very much the position of the 
mortgagor. We think that the Court of 
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first instance was quite correct in dismiss- 
ing the plaintiff) suit. We allow the 
appeal, ret aside tre order of the Court 
below and restore the decree of the Court 
of first instance with costs in all Courts, 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Seconp C.viu Арркаг No. 2050) or 1918. 
February 8, 1919. 

Present: —Mr. Justice Chevis. 
MANGAL SINGH ano ANOTHER— PLAINTIFF3 
—AÁPPELUANTS 
versus 
Musammat SHANKARI AND ANC: HER— 
Dhan a T8S— HkSrON De NR, 

Limitation Act IX of 108+, Sch. I, Aris 123, 144 
— Suit by one heir for share of  projerty against 
co-heir— Limitation applicable—Co-owners—Adverse 
qossession — Burden of proof, 

Article 128 of Schedule I of the limitation Act 
only applies to suits against & defendant who is 
legally bound to distribute the estate, for instance 
an executor or administrator, and not to a suit 
by one heir against a co-herr. (p. 746, col. 2.] 

Khadersa Hajee Варри v. Puthen Veettil Aytssa 
Ummah, 6 Ind Сав, 60. 54 M 611; 20M 1 Т v8.8 
M. L T.4: (1910) М, W. N. 437, Amina Bibi v. Najm- 
unnissa Bibi, 27 Ind. Сав 712: #7 A. z3-i 12 A. L, 
J. 255 and Abdul Gaffar v. Nur Jahan Begam, 24 Ind. 
Сав. 347: 37 A 484 15 A L.J, 6-6, followed. 

One N. bought a house and on his death it was 
held by his widow. She died over 12 years prior 
to the suit and it was found that ever since her 
death N.'s brother G. had remained in sole possession 
of the house. G made a gift of the house in favour 
of his daughter, and his brother andanother brother’s 
gon sued for possession of 3rdsof the house and claim. 
ed a declaration with respect to the other ird 
that the gift shall not affect their  reversion. 
ary rights: А 

Held, (1) that the suit was governed by Article 144 
of Schedule І ofthe Limitation Act; Гр 7-6, col 2] 

(2) that as G. was already living in the house 
in suit when N's widow, dred the presumption was 
that he stayed on on behalf of all the co-owners; [p. 
"47, col 1.3 

U) what the onus was on the defendants to 
prove that their possession had been adverse for 
12 years prior to suit ; [р. 747, col т ] 

(4 that they having failed to discharge the onus 
the plaintiffs were entitled to get their share. [p 747, 
eol. t.] 

Second appeal from the decree of the 


District Judge, Jullundur, dated the 13th 
May 1918, reversing that of the Munsif, First 
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Class, Jullundur, dated the 21st December 
1917, decreasing the claim in part. 
Lala Jogan Nath, for the Appellants. 
Lala Dharm Das Suri, for the Respondents, 
JUDGMENT. 
The genealogical tree is :— 


SAHIB ‘ea 


( | | | 
Natha Singh, Ghanaya Lal, Maya, Mangal Singh, 
D. 8. P. defendant plaintiff 
No 1, No. 1, 


Musammat Shankari, 
defendant No. 2. 


Deva Ram, plaintiff No, 2. 


The suit relates to’ a house which 
was bought by Natha Singh and on 
his death was held by his widow. 
She died over 12 увага prior to suit, 
Ghanaya Lal bas apparently been in sole 
possession ever since; in fact it is raid 
that he took up hia residence in the house 
even in the lifetime of Natha Singh’s 
widow, and it would not be strange if he 
did so, seeing that his own wife and Natha 
Singh’s widow were (as the learned Pleaders 
tell me) sisters. Lately Ghanaya has made 
a gift in favour of bis daughter. Pisintiffs 
sue for possession of 2/3rds and caim a 
declaration for the other 3/3rd. The first 
Court gave a decree for possession of 
9/3rdp, dismissing the suit for a declaration. 
Both sides appealed to the District Judge, 
who dismissed the suit as barred by 
limitation under Article 123. This Article, 
however, only applies to suits against a 
defendant who is legally bound to distribute 
the estate, e.g., an executor or admi. 
nistrator, and not to a suit by one heir 
against a covheir, see Khadersa Hayes Bappu 
v. Puthen Veettil Ayissa Ummah (1) and 
Amina Bibi v, Na munnissa Bibi (2) and 
Abdul Q far v. Nurjahan Begum (3). 
Article 144 is the Article applicable in 
my opinion to the present suit. Оа the 
death cf Natha Singh’s widow Ghan-ya and 
the two plaintiff. jointly аз eceeced. tGnanajya 
has feiled entirely to prove his allegation of 
a gift in his favour from Natha Singh.) 


(1) 6 Ind Cas 50: 34 M. 511; 20 M. L. J. 283; 8 M. 
L, T. 4; 119 0, M. W. N. 447, 

(2) 27 Ind, Cas. 712; 87 A. 238; 18 A. І, J. 255. 

(3) 39 Ind. Cas, 347; 87 А, 484; 18 А, In J. 086. 
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Ghanaya was already living in tke house 
when Natha Singh’s widow died, and the 
ordinary presumption in such a ease is that 
he stayed on on behalf of all the @»-owners. 
It ia for him to prove adverse possession. 
He made some repairs, and later on re-built 
the house making it pakka. He is certainly 
now in adverse possession (or was when 
the suit was brought—he has since died), 
but it is for defendants to prove that his 
possession has been adverse for 12 years 
prior t» suit. I oan find no proof of this. 
The building and making the house pikka 
is within 12 years of suit. Тһе previous 
kacha repairs are such as any occupant 
might well carry out without asserting any 
title. 

For defendants it is now urged that 
plaintiffs have lost theiz title by acquiescence, 
but this is entirely a new plea. 

The olaim for а declaration is not pressed 
in this C^urt. 

I consider plaintiff have a right to 
their own share, and L accept this appeal 
and restore the desree of the first Court 
for possession of 2/3eds. Bat as plaintiffs 
seem to have been very leisurely in bringing 
their claim, I leave the parties to bear their 
own costs in all Courte. 


Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROS APPELLATE DEGREE No. 2544 
or 1916. 

March 5, 1919, 

Present : —Mr. Justice N. R. Chatter jea and 
Mr. Justice Paoton. 

GOVINDA CHANDRA OHAKRAVARTI 
— D.F&NDANT— APPELLANT 
versus 
NIROD KUMAR BANERJEE ano OTHERS 
— Pustst FY — Rg-FONvE-TS. 

Civil Procedure Code (Act V of 1908', s. 97— 
Limitation Act IX of 1909 ,8 | ——Acecunts, ' suit for — 
Limitation, plea of, not taken bejore preliminary decree, 
whether can be taken after final decree -Interest on 
money collected and not accounted jor, whether should 
be allowed, 

їп в suit for accounts the defendant did not 
yaise the plea of limitation in his written state. 


ment, nor was &ny issue directed upon the point, 
A preliminary decree was passed and no appeal 
was preferred against it When, however, the 
final decree for accounts was passed, the defendant 
for the first time raised the plea that the suit 
was barred by limitation: 

Held, that under section 97 of the Code of Civil 
Procedure the defendant was precluded from raising 
the pleaof limitation, inasmuchas he had not appealed 
against the preliminary decree. [p.748, col. 1 ] 

In asuit for accounts the defendant is liable to 
pay interest on sums collected by him and not 
accounted for, [p. 748, col. 2.) 


Appeal against the decree of the Sub- 


ordinate Judge, Backergunge, dated the 
9186 July 1916, affirming that of the 
Munsif, Barisal, dated the 3196 March 
1914. 


FACTS appear from tbe judgment. 

Babu Gunada Charan Sen (with him Babu 
Surendra Ohandra Шав ‘Gupta), for the 
Appellant.— The appeal arises ont of a 
suit for accounts. The question of limi- 
tation can be raised even in second ap- 
peal, although the point was neither taken 
in the plesdings nor in any of the 
Courts below. The qaestion then amounts 
to this, whether section 97 of the Civil 
Procedure Code overrides seetion 5 of the 
Indian Limitation Act. The suit is not 
finally disposed of until the final decree 
has been passed. The preliminary deoree 
із only one stage of the suit. Section 
97, Civil Pr: cedure Code, must be taken 
to be subject to rection 3, Limitation 
Act. The object of section 57 is that 
an objection which could have been 
raised in earlier stages sbould not be 
allowed in later stages. As to my next 
point, at the time the defendant was dis- 
missed the rent suits were not barred. 
Both under contract and custom he was 
bound to deliver his papers at the end 
of the year. Because of my non-delivery 
of certain papers I should not be held res- 
ponsible for the rents The plaintiff, in- 
stead of calling upon me to clear up 
accounts, chose to dismiss me suddenly. 
Further under the Will of the plaintifi's 
father, defendant was appointed executor 
to his estate ard probate proceedings were 
still pending. it might be the ceierdant, 
thought he acted as executor. The lower 
Court should not have allowed future in. 
terest. 

Dr. 
Babu 


Sarat Ohandra Besık (with bim 
Basanta Kumer Bose and Bepin 
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Chandra Bose), for the Respondents.—The 
defendant’s position is that of an agent 
who cannot escape rendering accounts, He 
has been rightly held liable for accounts 
` апа future interest. 

JUDGMENT.—This appeal arises out 
of a suit for accounts. There was a 
preliminary decree for accounts passed on 
the 2nd May 1913. A Commissioner was 
appointed and a final deoree for accounts 
was made on the 3lst March 1914, That 
decree was affirmed on appeal and a 
second appeal has been preferred by the de- 
fondant. 


The first question that arises із wbe- 
ther tbe Court of Appeal below was 
wrong in overruling the plea of limi- 


tation taken before 15 on the ground 
that no appeal had been preferred against 
the preliminary decree. We think that 


the learned Subordinate Judge was right 
in the view he took of the matter. 
16 is contended before us that under 


section 8 of the Limitation Act the suit 
must be dismissed evén though limitation 
was not set up as a defence. But the 
defendant is precluded under section $7, 
Civil Procedure Ccde, from disputing the 
correctness of the preliminary decree, 
assuming that the Munsif was wrong upon 
the ‘question of limitation. The learned 
Subordinate Judge moreover points ovt 
that this objection of limitation was not 
taken in the written statement—no issue 
was directed upon it and tke question 
was a mixed question of law and fact, 
However that may be, tbe defendant was 
precluded from raising’ the question of 
limitation, as he did not appeal against 
the preliminary decree, 

So far as the final decree is 
cerned, three objections were raised before 
us on behalf of the appellant, The first 
is that he ought not to have been held 
liable for certain rents due from tenants 
which became barred after he had been 
dismissed from service. But the defend- 
ant did not make over the collection 
papers which would have shown whether 


апу rent was going to be barred by 
limitation. The learned Mansif observed 
as follows:— Before the paper: were 


received from him, tbe plaintiff was not 
in a position to ascertain the nature and 
extent and particulars of the demand 
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from tenants. Ав the papers were fur- 
nished at a time when the claim for 
1315 and 1316 was barred, the defendant 
has been prooerly made liable for the period 
up to 1316.” The same view has also 
been taken by the lower Appellate Court. 
In these circamstances we are unable to 
hold that the Courts below are wrong. 

The next objection relates to certain 
payments of rent allecel to have been 
made to the superior landlord. But neither 
the collections nor payments of rent made 
after the diamisssl came within the 
scope of the suit, which is one for ac- 
counts up to the date of his dismissal. 
That being so, the Courts below were 
right in not going into the question of 
such payments alleged to hav» зеп made. 

The last objaction relates to interest 
upon the amount enllected by the defend- 


ant. We do not sea why the defend- 
ant should not pay interest for the 
plaintiff's monsy collected by him and 


not accounted for. 
The appeal accordingly fails and is dis- 
missed with costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First APPEAL F«04 Order No. 17 or 1919, 
April 1^, 1919. 

Present; —Bir Henry Richards, Kr., Chief 
Justice, and Justice Sr Р C. Banerji, Кт, 
GULAB AND отчевз —D&FEADANTS — 
APPELL «АТЗ 
versus 


MUTASADDI LAL —PratmsTIFF— 
Rg-poxp-Nr. 

Limitation Act (IX of U 03), Sch. I, Art. 11-0401 
Procedure Code Act V of 98. О, XXI, r. 61 — 
Attachment —Objection, dismissal of, for dejault of 
object .r — Title suit - Limitation, 

Where а person objects to the attachment of 
property in execution of a decree on the ground 
that it is not the property of the judgment-debtor, 
nnd on being afforded an opportunity to adduce 
evidence in support of his objection fails to do so 
and his objection is disallowed, a suit by him or 
his vendee to escablish hi: right must, under Article ' 


.V of Schedule I of the Limitation Act be brought 


vithin one year from the date 
‹ ther wise it will be barred by time 


of the order, 
[p. 749, ool. 1.] - 


Vel. Lj 
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Appeal from an order of the First 
Additional Judge, Aligarh, dated the 21st 
November 1918. 

Mr. G. Agarwala, for the Appellants. 

Mr. Gulzar? Lal, for the Respondent. 

JUDGMENT,.—The facts connected with 
this appeal ara shortly as follows: — More 
than a year before the institution of the 
present sait certain property was attached 
in exscution of а decree. An objesticn 
was put forward by the plaintiffs vendor 
that the property was not tbe property 
of the judgment debtor, and, therefore, was 
not liable to attachment. The objector 
not only stated the nature of his objection 
but he made an application to summen 
his witnesses. Upon a date fixed for the 
hearing of the oase he was not present 
but the ease was adjourned until another 
"date to enable him to appear. Upon the 
adjourned date he did not appear, and the 
Court below made an order disallowing 
the objection “in the absence” of the objector, 
The present suit was then instituted by a 
parchaser from the objestor more than a 
year after the objection of his vendor 
had been disallowed in the manner stated. 
The Court of first instance held that the 
suit was barred by the provisions of Ar icle 
11 of the Limitation Act, The lower 
Appellate Court reversed the decree and 
remanded tbe case, holding that inasmuch 
‘as the ofj-ction had been disallowed "in 
the absence” of the objeator there had 
‘heen no gčnvesiig-tiun, and, therefore, the 
Article of Limitation did not apply. We 
think the Court below was wrong. Ht is 
admitted that if the objector had appe»red 
on the Znd of September :916 (the day 
on which his objestion was disallowed in 
his absence) and stated that he could not 
sustain his objection, then the Article would 
have applied. We find it impossible ta 
hold that where an objector comes 
forward and says that he cannot sustain 
an objection, the Article applies, while if 
he takes care toremain absent, the Article 
‘will not apply. It is quite clear that tha 
policy of the law is that thesa objections 
should be speedily decided and that there 
should bs a short period of limitation 
allowed for the party against whom the 
order was made. It seems to us quite 
lear under the circumstances of the 
present case that an order was - made 


INDIAN OABES, 


749 


"against" the vendor of the plaintiff and that 
the plaintiff can be in no better position than 
bis vendor. Accordingly we allow the appeal, 
set side the order of the Court below and 
restore that of the Court of first instance 
with eosta. 

Appeal allowed. 


PRiVY COUNCIL, 

APPE&LS F Ou THE Рогу.в Cm.EF Court, 

February 18, 19.9. 

Present :— Viscount Haldane, Lord Dunedin, 
Sir John Edge and Mr. Ameer Ali, 
Musammat AFZAL UN-NISA 
—APPELLANT 
versus 
ABDUL KARIM ano oragRS— RESPONDENTS, 

Landlord and tenant -Permanent tenure, рте. 
sumption asto-—Land tenure in Punjab—Building 
house and making transjers of tenure- Acquiescence by 
landha, effect of. 

Although the origin of a tenancy may not be 
known, yet if there is proved the fact of long 
possession of the tenure by the tenants and their 
ancestors, the fact of the landlord having permitted 
them to build a pucca house upon it, the fact of 
the house having been there for а very consider. 
able time, of its having been added to by successive 
tenants and of the tenure having from time to 
time been transferred by succession and purohnso, in 
which the landlord acquieseed гг of which he had 
knowledge, a Court is justified in presnming that 
the tenure is of a permanent nature [p. 751, col, 7.] 

Caspersz v. bader Nath Sarbadhikari, 28 О. 7. 8; 
5 C. W. N. N*8, approved. 

Semble, that there may boa permanent tenancy 
as between subjects even in parts of India v hire 
there isnolermanent Settlement [p 752, col 1.] 


Oops ldated apprais tthree) by special 
leave from deorees of the Punjsb Chief Court 
(Mr. Justice Shah Din and Mr. Justice 
Beadon}, dated the 3lst July 19,2, reported 
as 17 Ind. Cas. 208, modifying the decrees of 
the Divisional Judge, Delhi, dated the 
27th June 1910, and restoring those of 
the Sub Judge, dated the 20th December 
1909. 

FACTS.— The appellants, the landlords, 
served the defendants, their tenants, 
with notices to pay enhanced rent or in 
the alternative to quit. The notices nol 
being complied with, appellants sued in 
ejeotment, alleging defendants were tenants. 
at-will, In the alternative, they claimed - 
enhancement of the rent paid. 
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Defendants pleaded that they were per- 
manent tenants at a fixed rent. 


The trial Judge found facts from which 
he presumed the tenancy to be permanent, 
and, therefore, (except that he decreed 
certain arrears of rent) dismissed the suits. 


On appeal the Divisional Judge consurred 
with the Sub.Judge that defendants were 
permanent tenants and not liable to eject. 
ment, but he held that plaintiffs were entitled 
to enhance the rent, that Re. 1 per 100 
square yards—double the present rate—would 
be a fair rate, and decreed accordingly. 


There were appeals and cross appeals to 
the Chief Court, which held the rents 


could not be enhanced, restored the 
Sub-Judge’s decrees and dismissed the 
suits with costs throughout. In the 


sourse of their judgment the learned Judzes 
(Beadon and Shah Din, JJ.) observed: 


“The defendants do not contend that 
a holding-at-will has been converted into 
a permanent tenancy merely by the erec- 
tion of buildings—or merely by long 
possession at a uniform rent. The con- 
tention is that the land was let originally 
on & permanent tenure for bailding pur- 
poses,—and long possession at а uniform 
rent, erestion of expensive buildings with. 
out interferenca, and, transfers by sale, 
gift and mortgage, and by succession, are 
put forward as indisations that from the 


first the tenure was permanent. It is, 
we think, beyond doubt that, in making 
his vacant land into the settlement of 


Kishan Ganj, Ladli Das intended that the 
settlers should baild theic own houses and 
settle permanently. 


“The present oases, if not on all fours 
with Caspersz v. Kader Nath Sarbadhikari (1), 
are very similar to it, and we agree 
with the lower Courts in finding that the 
defendants are permanent tenants, 


“The next point for decision has re- 
ference to the claim for enhancement of 
rent,—and in this connection we have been 
referred to section 22 of the Punjab Tenancy 
Act. The case of ossupansy tenants of agri- 
eultaral land does not appear to be 
analogous to that of owners of houses in 


(1) 28 С. 738; 5 C. W, N. 858, 
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а town who are permanent tenants of 
the sites of their houses, Agricultural 
land is subject to the payment of land 
revenue of which the amount is altered 
from time to time, and the rent payable 
by the occupancy tenant is regulated by 
the amount of the land revenue. 

"It is, of course, possible that houses 
in a Municipality may be sobjeot to house- 
tax, but presumably. such a tax would 
be paid by tke owner of tbe house on 
the estimated rental of the house and not 
by the ground landlord. At all events it 
bas not been shown in the present cases 
either that the houses in dispute are 
subject to a tax or that there has been 
any variation in the rate of rant de- 
pendent on a variation in the amount of 
taxes. Moreover, the plaintiffs have not 
claimed enhancement of rent on the ground 
of enhancement of taxation. 

“No donbt the rent of a tenant from 
year to year, or for a fixed term, oan be 
enhanced at the end of the year, or, 
term,—bnt when the tenancy is for a 
specified term the rent cannot be en- 
hanced during that term. 


“In the present oases there was a 
permanent tenancy at a fixed rate of rent 
and it is diffisult to see how that rata 
ean be enbanced. 

“No doubt the Jand has increased in 
value, but, in securing permanent tenants 
the ground landlord fixed the rent for better 
or worse and, if the land had decreased 
in value, there is no reason to suppose that he 
wculd have accepted a lower rate of rent. 
J£ the ground landlord воша enhance the 
rent at will, he might enhance it to an 
extent which would force the tenant to vacate 
and hence the enhancement of rent is incon- 
sistent with the permanent nature of the 
tenancy. 

“We find, therefore, that the rent cannot 
be euhanced and, as it has been also held 
that the defendants are not liable to eject- 
ment, it is unnecessary to consider whether 
ghe notices were duly served or not." 


Messrs, Dunne, K. O., and O'Gorman, for the 
Appellants, submitted that the Courts below 
erred in bolding that the respondents were 
permanent tenants, Those Courts have oon. 
currently found certain facts: that the origin 
of the tenure is unknown, that the tenants 
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have held possession for over 50 years at a 
uniform rate of rent, and that they bave 
constructed on tke land, with the landlords’ 
acquiescense, permanent buildings. These 
facts might justify a presumption in гө. 
spondents’ favour in Bengal or any other 
permanently settled provinces. Butin the 
Panjab the case is different, and the desision 
in Oaspersz v. Kader Nath S zrbidhikari (1), 
relied on by the Chief Court, does not apply 


Courts in the Punjab are not justified on 
such fasts in drawing the inference that the 
tenancy is af a fixed rent as well as of 
permanent duration. In the Panjab there 
is no Permanent Settlement and permavent 
бөпот -в are usknown: a landlord in the 
Puajab cannot grant a permanent lease. 


[Viscouxr — HarpasE,—Havo 
authority for thgi?] 


you any 


There is no direct authority but there is 
no instance of any such lease having been 
granted. 


[Viscousr Hatpwe referred to Ramsden v. 
Dyson (2). We have to take notice of equi- 
ties, Why should not the same principles 
apply? It is found here that the tenants 
bala on the land with the landiord!'s 
acquieseenoe. | 


That is so, 


Dr. Abdul Majid, for the Respondents, was 
not called on. 


JUDGMENT, 
Loro Doxeviy.—LTae predecessors in title 
of the appellant in these consolidated 


: appeals raised as plaintiffs three suits of 
ejectment in respect of three parcels 
of land held by the respondents respectively, 
Questions as to suffisieacy of notice were 
raised, but need not be alluded to. The 
real question at issue is raised by the 
defenee of each of the respondents, which 
has been upheld by the Courts below, 
viv, that they are permanent tenants at a 
fixed rent which has admittedly baen paid 
since the beginning of the tenancy, and as 
such cannot be evicted on the allegation 
that they are tenants-at-will. 

The parcels of land in question are 
situated in a suburb of Delhi and are 


(2) (1868) ІН, L, 129; 12 Jar. (х. в.) 506; 14 W, 
В. 926, ' 
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covered by buildings of masonry occupied 
by the respondente. 16 is adwitted that 
the respondents’ predecessors-in-title were 
invited to occupy the jand for bailding 
purposes by the predecessors of the appellant 
in about the year 1859, No document 
showing the terms of Occupancy is extant, 
nor is there any reliable oral evidence of 
what pasred at that time. But the facts 
found, and as to which, indeed, there is 
no dispute, are that from that time on- 
wards a uniform and fixed rent has baen 
paid, that in some of the receipts given 
by the landlord the term “permanent” as 
apolied to the rents is used, that the 
respondents and their predecessors-in title 
have erested substantial builaiogs withcut 
objection on the part of the landlord, 
that they have dealt with their properties 
by way of sale and mortgage, and that 
the properties have passed by succession. 
Та these circumstances the learned Judges 
of the Courts below have held that the 
саве is in substantially the same position 
as the case of Caspers: у. Kader Nath 
Sarbadhikart (1). The head-note of that 
case, which accurately represents what is 
decided, is in these terms;— 

“Although the origin of a tenansy may 
not be known, yet if there is proved the 
fast of long possession of the tenure by 
the tenants and their ancestors, the fact 
of the landlerd having permitted them to 
build a pucca house upon 16, the fact of 
the bouse having been there for a very 
considerable time, of it having been added 
to by successive tenants, and of the tenure 
having from time to time been transferred 
by succession and purchase, in which the 
landlord acquiesced or of which he had 
knowledge, a Court is justified in presuming 
that the tenure is of a permanent nature," 

The learned Counsel for the appellant 
was constrained to admit that, if this 
case had been in Bengal, he gould not 
contend that the judgment was not right, 
but argued that, though the inference was 
properly drawn in Bengal, it could not 
be properly drawn in the Panjab, on the 
ground that in Bengal there was a Perma- 
nent Settlement, whereas in the Punjab 
there was not. Now it is clear that an 
inferense as to a fact to be drawn from 
facts depends on a mental process which 
is the same all the world over, The 


#59 
BADRI PRASHAD t, GOPAL BEHARI LAL. 


argument could, therefore, only be gond 
if it sould be shown that a permanent 
tenancy was a legal impossibility in the 
Punjab. Counsel candidly admitted that 
he had no direst authority for the  pro- 
position, but argued that it followed from 
the difference of position as tothe Per- 
manent Settlement, It is not clear to their 
lLordehips why the position in в question 
with the Government should alter the 
possibility of a bargain as between lend- 
lord and tenant, but if is not necessary 
to give any opinion on the point, and it 
would be inexpedient to do so in fase of 
the fact that the point was never taken 
iu the pleadings and was consequently not 
urged before nor noticed by the learned 
Judges in the Courts below; it is. there- 
fore, out of the question to raise it before 
this Board. 


Their Lordships may also add that, quite 
apart from the ground on which the oase 
was desided by the learned Judges below, 
there is another valid ground of judgment. 
"There were produced several sale-deeds of 
superstructure honses on the ground by the 
plaintiffs’ predecessors, in which there was a 
distinct acknowledgment that the houses 
themselves were held by the tenant in virtue 
of а permanent tenancy. This would be an 
estoppel as against the plaivtiffs,* 


' One other point must b» noticed. The 
plaintiffs put forward an alternative demand 
‘for enhancement of rent. This was refused 
by the Svbordinate Judge, but was allowed 
by tha Divisional Judge, to whom appeal 
was taken. The original judgment was 
restored by the learned Judges of the Chief 
Conrt. It is not clear to their Lordships 
noon what view aa to jurisdiction the Division- 
al Judge pronounsed the decree he did, but 
in ary case the view of the Chief Court is 
slearly right, that once itis settled that the 
original bargain was for a permanent tenancy 
ata xed rent all ques ion of enhancement 








[Reporter's Norm. -This gromnd of judgment 
appears based on a mistake of fact, A number vf 
sale.deeds of superstructure houses were produced: 
one only of these, of one bonse, by the predecessor 
of oue plaintiff, did set out that the land was held 
tabt permanent rate of Rs. 0---0 per 10) yards per 
month, in accordance with the conditions fixed at 
the time of commencement of the Abidi of Kishen 
Ganj” Estoppel may have been a valid ground of 
judgment in regard to one only of these appeals.] 
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is nesassarily gone unlesssuoh a proceeding 
із authorised by Statute. 

Their Lorlships will, therefore, humbly 
advis His Majssty to dismiss all the ap. 
paalis, In terms ofthe condition on which 
special leave fo appeal waa granted, the ap. 
pellant will pay the воі of the respondents 
before this Board as between solicitor and 
client. - 


Appeals dismi sed, 


Solicitors forthe Áppellant.— Messrs, T. D. 
Wilson & Оо. 

Solieitora for the Respondents,—Messrs, 
Truefitt & Francis, 


ALLAHABAD HIGH COURT. 
Fines Оту, Appeal No, 160 оғ 1916. 
March 3, 1919, 
Ргвввпі: — Ме. Justice Rafique and Mr. 
Justice Piggott. 

BAORE PRASHAD alias BADRI 
NaRAIN AND OtagRi—PratsTIFFS— 
APP#L! ANTS 
' erus 
GOPAL BEHARI LAL AvD OTHERS -— 
Daren: д чта — Ң,Ф-РэчрЮМ!8. 

Civil Procedure Code ‘Асі V of 1908), О. XXXII 
r. T—Minor—Compromise by guardian on behalf of 
minor—Lease of Court, absence ol, effect of —Üompro- 
mise, whether can be avoided. 

Where the guardian of a minor litigant fails 
Obtain the leave of the Court to ento- iis bs 
compromise on, bali ІЁ of the minor, it is open to 
the minor, under Order XXXII, rule 7 of the Civil 
Procedure Co.e, to avoid the compromise. Гр. 755, 
col. 1.1 i : 

In the absence of an order gran'in* permission 
to tha guardian of a minor litigant to enter into 
a compromise on behalf of the minor, tha pre. 
sumption is that no such permi:sion was gi 
[р. 758, col. 1,] E 

First appeal against the decision of the 
Subordinate Judge, Mainpuri, dated the 65h 


“Marah 1 16 
The Hon’ole Dr. Tei Bahadur Sapru, 
the Hon’ble Mr. Mots Lal Nehru and 


Mr. Baleshwart Prasad, for the Appellants. 


Yol, LJ 


BADRI PRASHAD t,'GOÓPAL BEHARI LAL, 
Mr. B. Е, O'Conor and the Hon'ble Mr. 
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JUDGMENT,—The following pedigree 


Narayan Prasad Asthana, for the Respond- will explain the right under which the parties 


ents. 


er И LAL, 








to this appeal are litigating:— 














f | ae 
Atal Bihari Lal, Bal Makund, Kunj Bihari Lal, 
| | aa ee 
Chhail Bihari Lal, his Boe aa [рс 
widow Musammat Har Brij Bihari Lal, Ramdayal, Raghber Dial, Murli Manohar, 
Bansa Kuar, | | 
Kishen Dial. 1 | 
( \ M ro dudo ощ 
Jai Bihari Lal, Vinod Bihari Lal, Maha Shiam Narain. Badri | 
| Narain. Narain, 
Р Plaintiff. 
Prem Bihari, Anup Bihari. J 


_ ——————— | 


[ 


f 
Sukh Deo Bihari. 
Plaintiff. 





Basant Bihari Lal, 


—_—_ ——— 


Nit Bihari Lal, i 
Plaintiff. ] 








f 
Gopal Bihari Lal, 
Defendant. 


The property in suit is alleged to have 
belonged to Chhail Bihari Lal a grandson 
of Makhan Lal, Chhail Bihari Lal died 
about 25 years ago leaving him surviving 
a widow of the name of Musammat 
Harbansa Kuar. She died on the 26th 
of August 1910, On her death a dispute 
arose between the “grandsons of Bal 
Makund and Kunj Bibari Lal, the rever- 
sioners to Chhail Bihari Lal. There were 
eleven persons living at the time, namely, 
Badri Narain, Basant Bihari, Nit Bihari Lal, 
Kishen Dial, Maha Narain,Shiam Narain, 
Vinod Bihari, Sukhdeo Bihari, Gopal Bihari 
Lal, Madho Narain and Kuar Bihari Lal. 
The first eight were the grandsons of 
Bal Makund and the last -three were the 
grandsons of Kunj Bibari Lal, and all the 
eleven stood in the same degree of 
relationship to Chhail Bihari Lal. In 
1912 the grandsons of Bal Makund in- 
atituted a suit against the grandsons of Kunj 
Bihari Lal to recover 8/laths of the proper- 
ty alleged to have belonged to Chhail Bibari 
Lal. Three of the then plaintiffs, namely, 
Sukhdeo Bihari, Basant Bihari Lal and 
Nit Bihari Lal, the sons of Murli Manohar, 
were minors at the time. Shiam Narain 
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|. 
Madho Narain, 
Defendant. 


` 
Kuar Bihari Lal, 
Defendant. 


their first cousin was appointed their next 
friend for the suit. After several hearings 
a petition of compromise was fled on the 
llth of September 1912, It was filed by 
Chaudhri Damnai Lal and В, Binod Bihari 
Lal, Pleaders for the plaintiffs, and Madho 
Narayan. Binod Bibari Lal was one of 
the plaintiffs in the ase and Madho 
Narayan acted for self and as guardian 
of his younger brother Kuar Bibari Lal. 
The Court directed the Pleader for the 
plaintiffs to produce his clients for verifica- 
tion of the compromise on а subsequent 
date, namely, the 8th of October 1912. The 
case was taken up but the verification on 
behalf of the plaintifis was not made and 
the 13th of November 1912 was fixed for 
filing of the written statement. The case 
was adjourned from time to time for 
various reasons and on the 11th of Desember 
1912 a fresh compromise was filed which 
was dated the 6th of December 1912. The 
Court directed that the parties should 
appear before it the next day to verify 
the compromise. On the 12th of December 
1912 Binod Bihari Lal, one of the plaintiffs, 
and Madho Narayan, one of the defendants, 
were alone present. Babu Binod Bihari 
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Lal objected to the compromise and 
the case was put off to the 4th of 


February 1913 for the reception of any 
objection that other parties may have to 
the compromise. On the 4th of February 
1913, the case was taken up and an 
objestion was filed on behalf of Shiam 
Narain, Kishen Dial and Maha Narain 
against the compromise on the allegation 
that it was injurious to the rights of the 
plaintiffs snd especially the rights of the 
minor plaintiffs and that the leave of the 
Court had not been asked for or granted 
to the minor plaintiffs to enter into a 
eompromise. An application purporting to 
have been written on the 6th of December 
1912 by Shiam Narain, the next friend 
of the four minor plaintiffs, namely, Sukbdeo 
Bihari Lal, Basant Bihari Lal, Nit Bihari 
' Lal and Badri Narain was tendered on 
bebalf of the defence. The application 
asked for leave of the Court to accept the 
compromise of the llth of December 1912 
on the ground that it was beneficial to 
the rights of the minor plaintiffs, The 


application was re-dated the 4th of February 


1918. The Pleader for Shiam Narain and 
the other plaintiffs admitted the writing 
of the application by Shiam Narain, but 
objected to it on the ground that it was 
to be produced in Court only on condition 
that some other matters which did not 
appear in the application had been settled 
between the parties ont of Court and 
which had not been settled. Objections were 
filed to the compromise of the 11th of 
Desember 1912 by some other plaintiffs 
also. The trial Court framed an issue 
with regard to the validity of the oom- 
promise and fixed the 16th of April 1914 
for disposal of the issue, directing the 
parties to’ produce their evidence, both oral 
and documentary, on the date of hearing. 
On the 3186 of March 1913, before the 
date fixed for hearing of the case, an 
application was filed on behalf of the parties, 
accepting the compromise of the llth of 
December 1912 with certain amendments. 
The application was verified by Madho 
Narain, one of tbe defendants, for himself 
and as guardian of his minor brother 
Kuar Bihari Lal, Prabhat Chandra, Pleader 
for the other defendant, namely, Gopal 
Narain, verified the application for his 
elient. Babu Binod Bihari Lal verified it 
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for self and Kharagjit Misra, Pleader, 
verified it on behalf of Kishen Dial, Maka 
Narain and Shiam Narain. In compliance 
with the application, the 6th clause of the 
compromise was deleted. The same day a 
decree was passed in terms of the com- 
promise. The result of the compromise 
decree was that the eight plaintiffs, namely, 
the grandsons of Balmakund, got half of 
the Zemindari property in suit and the 
three grandsons of Kunj Behari Lal retain- 
ed the other half. In other words instead 
of getting  8/ilths of the property the 
plaintiffs got 5 the property. Within 18 
months of the compromise decree the two 
minor sons of Murli Manohar, namely, Basant 
Bihari Lal and Nit Bihari Lal, and tho 
minor brother of Shiam Narain, namely, 
Badri Narain, brought the suit out of which 
this appeal has arisen, for the recovery 
of the difference between the share they 
would have got under the Hindu Law and 
the share they were allotted under the 
decree. They stated in their plaint that 
they were minors at the time of the suit 
of 1912 and that the compromise upon 
which the decree was passed on the 818% 
of March 1913, was made without obtain- 
ing the leave of the Court as was required 
under the law and that the compromise 
had injuriously affected their _interestg. 
They further alleged that the compromise 
in question was fraudulent and collusive, 
The claim was brought against the three 
grandsons of Kunj Bibari Lal. The other 
eight persons, who were oco-plaintiffs in the 
former suit, were not made parties to the 
present, suit. The claim was resisted on 
various pleas, The Court of first instance 
disposed of the case on the first issue 
only, namely, whether the compromise decree 
is valid and binding on the plaintiffs. The 
learned Judge held that the compromise 
upon which the decree was passed, was not 
fraudulent and collusive, nor was it injuri- 
ous to the rights of the minor plaintiffs 
nor can it bs said that it was made 
without the leave of the Court. The other 
issues raised in the casa were not decided. 
The plaintiffs in appeal to this Court do 
not challenge the finding with regard to 
collusion and fraud. They, however, impeach 
the decree of the Court below on the 
other two points. They contend that the 
compromise was injurious to their interests 
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‘and that it was entered into without 
obtaining the leave of the Court. 

We think that thesontention of the plaintiffs- 
appellants must prevail with regard to the 
omission to obtain leave of the Court authoris- 
ing the guardian of the minor plaintiffs in the 
suit of 1912 to enter into a compromise. 
The learned Judge of the lower Appellate 
Court admits that no such leave was grant- 
ed, but thinks that as the Trial Court was 
‘aware of the fact that there were some 


minor plaintiffs in the case, the matter 
was before its mind and the omission to 
record aformal order is immaterial. We 


are unable to agree with the learned Judge 
of the lower Court. The law on the subject 
is embodied in Order XXXII, rule 7, which 
is ав follows :—' No next friend or guardian 
for the suit shall, without the leave of the 
Court, expressly recorded in the proseedings, 
enter into any agreement or compromise on 
behalf of a minor with reference to the 
suit in which he acts as next friend 
or guardian. Any such agreement or com- 
promise entered into without the leave of 
the Court so recorded shall be voidable 
against all parties other than the minor.” 
The learned Counsel for the plaintiffs- 
appellants refers to the following cases:— 
Manohar Lal v. Jadunatk Singh (1), Subra- 
manian Oheitar v. Rajeswara Dorai (2), 
Jamna Bat Saheb Mohitai Avergal v. Vasanta 
Rao Ananda Rao Dhybar (3), Hanuman Rai 
v. Jagdis Rat (4), Ganesha Row v. Tulja Ram 
Row (5). For the respondents the argu- 
ment of the lower Court is adopted and 
in reply to the ocase-law it is contended 
that their Lordships of the Privy Council 
in the ease of Manohar Lal v. Jadunath Singh 
(1) remarked as follows;—‘In the opinion of 
their Lordships there ought to be evidence 
that the attention of the Court was directly 

(1) 28 A. 585; 8 Bom. L, R. 489; 4 C. L, J. 8 (P. 0.) 
10 C. W. N. 898; 9 O. C. 219; 1 M. L. T. 210; 16 M. L. 
J. 201; 8 A. L. J. 710; 88 I. A. 128, 

(2) 32Ind. Cas, 258; 39 M. 115; 29 M. L. J. 856; 20 
О. W. М. 201; 3 L. W. 149; 19 M. L.T. 150; 14 A. L, 
J. 153; (1916) M. W. N. 100; 23 С, L. J. 337; 18 Bom. 
L. R. 860 (P. С.). 

(3) 34Ind. Cas. 215; 39 M. 408; 14 A. L. J. 534; 18 
Bom. L. R. 432; 31 M. L. J, 18; 8 L. W. 540; 24 C. L. J. 
ts o M. L. T. 31; (1916) 1 M. W, N. 452; 48 I. А. 99 


(4) 36 Ind. Cas. 675; (1917) Pat. 77. 

(5) 19 Ind, Cas, 515; 36 M. 225; 17 С. W. N. 765; 11 
A. L. J. 599; 18 C. L. J. 1; 15 Bom. L. R. 626; 14 M. 
L. T. 1; (1918) M. W. N. 875; 25 M. L. J. 150; 49. A. 
182 (P. С.). 
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called to the faot that a minor was a 
party to the compromise and it ought to 
be shown by an order on petition or in 
some way not open to doubt that the 
leave of the Court was obtained.” In the 
present case it is said that the proceed- 
ings of the suit of 1912 leave no doubt 
that the attention of the Trial Court was 
directly called to the fact that some of 
the plaintiffs in the case were minors арӣ 
were entering into acompromise. In sup- 
port of this the proceedings of the 4th of 
February 1913 are referred to. We think 
that the present law is more strict than 
the dietum of their Lordships in the case 
of Manohar Lal v. Jadunath Singh (1), 
which was given under section 462 of the 
old Code of Civil Procedure, Act XIV of 
of 1882, Under the old law the words 
“expressly recorded in the proceedings” 
did not appear. There is admittedly no 
order of the Court in the suit of 1912 
expressly recording permission to Shiam 
Narain to enter into a oompromise on 


-behalf of his minor brother and his minor 


cousins, Under the second sub-clause of 
Order XXXII, rule 7, the compromise of 
the llth of December 1912, upon which 
the decree of the 31st of March 1913 was 
passed, having been entered into on behalf 
of the minors without the leave of the 
Court, is voidable at the instance of the 
minors. We, therefore, hold that the decree 
in question is not binding on the present 
plaintiffs. The case, however, is not disposed 
of by this finding. It is argued on behalf 
of the respondents that even if the com. 
promise decree is not binding upon the 
plaintiffs, it should not be set aside unless 
and until it is shown that the compromise 
in question was in fact injurious to the 
interests of the minor plaintiffs, The 
learned Judge of the lower Court ' has 
found that the compromise in question was 
not injurious to the plaintiffs’ interests, 
The reasoning upon which he has come 
to that conslusicn does not commend itself 
to us, It is oaonoeded on behalf of the 
respondents that the finding as it standa 
is insufficient and inconclusive. The learned 
Judge ought to have taken into considera- 
tion the value of the share of the plaint. 
iffs under the Hindu Law to which they were 
entitled, namely, 3/llths of the property 
alleged to have belonged to Chhail Bihari, 
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and the share that was allotted to tlm 
ander the compromise. 1% should also h ive 
considered the transaction that preceded 
the compromise, namely, the sale of Muhabbat- 
pur and Mehrabad to the defendants 
and the sale of a portion of Shahjalpur 
by the latter to the plaintiffs. There was 
an allegation that the defendants had paid 
almost double the price of the plaintiffs’ 
shares in the villages of Muhabbatpur 
and Mehrabad in consideration of the com- 
promise that was subsequently entered into; 
that is in other words, in consideration of 
the plaintiffs relinquishing a portion of 
their share in the inheritance. Another 
point to be considered in the oase is, if 
the plaintiffs are not to be bound by the 
compromise decree of the 3186 of March 
1913, should their claim be desreed in full 
or should they be put upon terms. The 
learned Judge of the lower Appellate 
Court did not have this question before his 
mind. We think that this appeal must 
prevail, but as the case is going back to 
the lower Court we direct that in addi- 
ticn to the issues that it has left 
untried, it should also try the following 
issues:— 

(1) Whether the compromise injuriously 
affected the right of the plaintiffs P 

(2) Assuming that the plaintiffs are not 
bound by the decree of the 3lst of March 
1918, are they entitled to recover the pro- 
perty in suit or any of it unconditionally 
or should they be put upon terms, if so, upon 
what terms ? 

The first issue the Court below will 
try in the light of the remarks we have 
made above. We, therefore, allow the appeal, 
seb aside the deoree of the Court below 
and remand the case for trial under 
Order XLI, rule 23, Civil Procedure Code. 
The costs of this appeal to abide the event 
and the costs in this Court will include fees 
on the higher scale. 


Appeal allowed; 
Qase remanded. 
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PUNJAB CHIEF COURT. 
Seconp Cryin Appeat No. 2840 or 1918. 
March 10, 1919, 

Present :—Mr, Justice Broadway. 
ЈАТ KISHEN DAS—Derexpant — 
APPELLANT 
067575 
DIN MUHAMMAD —PraArsTIFF— 


. RESPONDENT. 

Easements Act (V of 1882), ss. 18, 42—‘Hasement 
of necessity’, meaning of—BEasement ceasing to be 
beneficial to dominant owner, extinction of. 

An easement of necessity is an easement which 
is not merely necessary for the reasonable enjoyment 
of the dominant tenement but one without which 
that tenement cannot be used at all. [p 758, col. 3.] 

Plaintiff sold in 1905 a certain well together 
with all the land attached thereto to defendant. 
The sale-deed contained a clause stating that 
in the event of it being discovered at any time 
that any land belonging to the said well had been 
omitted from the deed, such land would be consi. 
dered as having been sold as well. The deed did 
not reserve any easements to the plaintiff, In 


+ 1914 it having been discovered that 3 fields really 


belonged to theland sold, plaintiff executed adocument 
admitting that they belonged to the defendant by 
virtue of the sale-dsed. On 12th November 19:4 
plaintiff took these fields on lease and admitted 
that an ancient road through these fields belonged 
to the defendant. Subsequently plaintiff instituted 
a suit for a declaration that these documents had 
been obtained from him by coercion, but having 
failed therein he brought the present suit for an 
injunction restraining defendant from blocking a 
roadway through one of these fields claiming to 
have acquired the right to use the road by pre- 
scription of necessity : 

Held, that no easement of necessity had been 
proved and that in any event any easement that 
might have existed had become extinguished owing 
to its having ceased to be beneficial to the plaintiff, 
and that consequently the plaintiff's suit was liable 
to be dismissed. [p. 758, cols. 1 & 2.] 


Second appeal from the decree of the 
District Judge, Lahore, dated the 4th June 
1918, affirming that of the Munsif, 2nd Class, 
Lahore, dated the 29th October 1917, 
decreeing plaintiff's claim with costs, 

Bakkshi Tek Ohand, for the Appellant. 

Mr. H. A. Herbert, for the Respondent, 


JUDGMENT.—The facts of the oase out 
of which this appeal has arisen are as 
follows:— 

Din Muhammad owned two wells in Bela 
Basti Ram one salled Illachiwala and the 
other Motasinghwale. On the 15th Novem- 
ber 1995 he sold the latter, together with 
all the lani attached thereto, te Rai 
Bahadar Jai Kishen Das, The numbers 
of the land conveyed were entered in the 
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deed of sale, whioh also contained a clause 
to the effect that in the event of it being 


discovered at any time that any land 
belonging to the said well had been omitted 


from the deed such land would be con- 
sidered as having been soll as well. Din 
Muhammad was, at the time of the sale, 


a tenant of a small plot of Government 
waste land which lay between his two 
wells, and by the same deed of sale he 
conveyed all his tenant’s rights їп this 
Government land to Jai Kishen Das. No 
easements of any kind were reserved to 
Din Muhammad by the deed. 


In 1914 it was discovered that three 
fields, then bearing numbers 627, 628, 629, 
lying to the south of the Government 
land and contiguous to it, really belonged 
to Chah Motasinghwala and on the 10th 
November 1914 Din Muhammad executed 
a document reciting this fact and admit- 
ting that they belonged to Jai Kishen Das 
by virtue of the deed of sale. On the 
12th November 1914 these 3 fields were 
taken on lease by Din Muhammad under 
a written lease, In these documents Din 
Muhammad admitted that an ancient road 
(rasta qadimi) through these fields belonged 
to Jai Kishen Das and would be used by 
Din Muhammad with permission only. 


At the time of the mutation which took 
place onthe same day, Din Mubammad 
raised objections and contended that these 
dociments had been obtained from him 
' improperly. He then instituted a suit 
asking for a declaration that these docu- 
ments had been obtained from him through 
coercion and by undue influence. It was 
held that these three fields had been included 
in the sale of 1905 and that the two 
documents had not been obtained by coercion 
or undue influence. He appealed and lost 
and a second appeal was dismissed by the 
Chief Court and an attempt to get this 
. order reviewed also failed. Having failed 
so far, Din Muhammad instituted the present 
suit on the 19th April 1917 asking for 
an injunction to issue against Jai Kishen 
Das prohibiting him from blocking a 
roadway through one of these fields (now 
No. 707) and field No. 702 of the Govern- 
ment land. Din’ Muhammad olaimed that 
he had acquired the right to use the road 
by presoription and of necessity. 
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The trial Court granted him в decree, 
holding that he had an easement by 
prescription over No, 702 and of necessity 
over both Nos. 702 and 707. Jai Kishen 
Das appealed against this deorea but his 
appeal was dismissed, the Jearned District 
Judge holding that ulthough Din Muhammad 
could not claim an easement by preserip- 
tion over either of the two fields he had an 
easement of necessity over No. 707, and 
an easement by an implied grant over 
No. 709. Against this appellate  deoree 
Jai Kishen Das has preferred this second 
appeal through Mr, Tek Chand and I have 
heard Mr. Herbert for Din Muhammad, 
respondent. Turning first to field No. 702, 
Mr. Tek Chand contended that on the 
findings arrived at the learned District 
Judge should have dismissed the suit qua 
this field and that he has acted erroneously 
in setting up a totally new oase for the 
respondent. He  oited  Shivabasava v. 
Sangappa (1), Wald-ul-lah Khan v. Mu. 
hammad Israr-ul-lah Khan (2), Oficial 
Trustee of Bengal y. Krishna Ohundra Mozum- 
dar (8), Bhagwant Singh v. Pandit Joti Sarup 
(4), Budha Mal v. Qulab (5) and Muhammad 
Niaz-ud-din Khan v. Muhammad Umar Khan 
(6) Mr. Herbert did not contest the 
principles enunciated in these authorities, 
but contended that no new case had been 
set up. He argued that an easement 
created by an implied grant was the same 
thing as an easement of necessity—and 
referred to the Indian Easements Act by 
Sanjiva Row, page 82, Notes В, О, D. 
These authorities are Morgan v. Kirby (7), 
O. H. Orowdy v. L. O'Beilly (8) &ud Po 
Kin v. Maung La (9), tut are clearly not 
in point and do not support Mr. Herbert's 
contentions. There has been no severance of 
any heritage so far as No. 702 is вор- 
cerned and the learned Distrist Judge 


(1) 29 B. 1;1 A. L. J. 637 (Р. О.\; 8 C. W. N. 865; 31 
I. A. 154: 6 Bom. L. В. 770; 8 Sar. P. О J. 720. 

(2) 104.627; А. W. М. (1888) 242; 6 Ind. Dec. 
(x. 8) 422. 

(3) 12 C. 239 (P. C. 12 I. A. 166; 4 Sar. P. С. J. 
657; 9 Ind. Jur. 399; 6 Ind. Dec. (N. s.) 162. 

(4) 4 P. R. 1897. 

(8) 36 P. R. 1899. 

(6) 1 P. R. 1907; 31 P. W. R. 1907. 

di 2 M. 45: 2 Ind. Jur. 818; 1 Ind. Dee, (x. з.) 


0) 17 Ind. Cas. 966; 16 C. L, J. 417. 
(9) 4 L. B. R. 24 
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was right. in holding that no easement of 
neoessity could be claimed qua No. 702. 

It seems to me, however, that he has 
erred in setting up a new саве for the 
plaintiff-respondent and further I consider 
that he has erred in thinking there was 
any grant by implication. 


In the first place, the land belonged to 
the Government and the Government was 
not a party to the suit. Again, to whom 
was the grant by implication made? To 
Din Muhammad or to the tenant for the 
time being? lt seems to me that the 
tenant for the time being would be entitled 
to use the land in any manner he pleased, 
and the learned District Judge has lost 
sight of the fact that the entries in the 
revenue papers show that No, 702 was 
under cultivation. In the mist haqiat of 
1891 92 this number is shown as ‘‘chaht-doem” 
and under cultivation and the same is the 
саве in the jamabandis* of 1896.97 and 
1900-01. Din Muhammad himself admits that 
this number was under cultivation in 1905, 
though be says he had left enough for a 
roadway. In these circumstances the suit 
must be dismissed so far as No. 702 is 
concerned. 


Now as to No, 707, an easement of 
necessity is an easement which is not merely 
necessary for the reasonable enjoyment of the 
dominant tenement, but one without which 
that tenement cannot be used at all. О. H. 
Crowdy v. І, O'Reilly (8), Sukhdei v. 
Kidarnath (10), Halsbury’s Laws of 
England, Volume 11, paragraph 487, page 
941, In the present case admittedly the 
respondent can gain aocess:to his well on foot 
and the appellant's Counsel specifically 
stated before me in Court that the respond- 
ent had not been stopped from going on 
foot—and would not be stopped from so 
going. The respondent, however, claims a 
right to a cart road. I am unable to see 
how it can be said that the dominant 
tenement cannot be used at all without this 
cart road. Again it seems to me that the 
principles of section 42 of the Easemerts 
Act are here applicable. I have held that 
the respondent has no easement of any 
sort over No. 702—this being tbe case, 
any ‘easement over No. 707 ceases to be 


(10) 9 Ind. Cas, 628; 33 A. 467; 8 A. L. J. 280, 
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” and is, 


“beneficial to the dominant owner, 
therefore, extinguished. 

I understood Mr. Herbert to admit the 
correctness of this contention by Mr. Tek 
Chand and in any event it seems to me 
to be beyond question. ` 

I, therefore, hold, firstly, that no easement 
of necessity has been proved qua No. 707, 
and secondly, that in any event any ease- 
ment that might have existed has become 
extinguished owing to its having ceased to 
be beneficial to Din Muhammad. 1% is 
not resessary to deal withthe other points 
raised by Mr. Tek Chand. I accordingly 
accept this appeal and dismiss the suit 
with costs throughout. 


Appeal accepted. 


MADRAS HIGH COURT. 
^ Seconp Отуп, Appeat No. 1270 or 1918. 
January 31, 1919. 
Preseni:— Mr. Justice Oldfield and Mr. 
Justice Seshagiri Aiyar. 
ANGIA KUPPIER-— PraINTIFF— 
APPELLANT 
versus 
PERIAKARUPPA KAVUNDAN-- 

Derenpart NO. | —HESPONDENT. 

Transfer of Property Act (IV of 1882), s. 68 (b), 
(c)— Mortgage, wsufructuary—Attestation, defective— 
Mortgagee, dispossession of, by stranger without collu- 
sion with mortgagor—Mortgagee, right of, to sue for 
mortgage money. Е 

First defendant executed а usufructuary mortgages 
deed in favour of the plaintiff, which was not in proper 
form for want of attestation. The mortgagee, while 
in possession was dispossessed by a third party with 
whom the mortgagor did not act in collusion. The 
plaintiff thereupon sued Ist defendant for re- 
covery of the mortgage money: 

Heid, that the suit did not lie, as (1) the 
mortgagor did not take active stepsto deprive the 
mortgagee of his possession and 12) the mortgagor 
was not guilty of any default prior to deprivation 
аз required by section 68 (b) of the Transfer of Pro- 
perty Act. [p. 759, col. 2.] 

Ram Narayan Singh v. Adhindra Nath Mukherji, 
88 Ind. Сав. 932; 44 О. 888; 21 M. L. T. 12; 15 А. L, 
J. 107; (1917) M. W. N. 94; 82 M. І, J.39; 25 С. L. J. 
121; 21 C. W. N. 383; 19 Bom. І, R. 194; 44 T. А. 87 
(P. C.) and Bhola Nath v. Hara Mohan, 7 Ind, Cas. 
951, explained and distinguished. 
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Held, also, that section 68 (c) had no application 
as the mortgagor was not called upon to furnish 
other security before guit. ` [p. 759, col. 2.] 

The failure to get back lost possession does not 
fall within section 68 (b) of the Transfer of Property 
Aot. Гр. 759, col. 2.) 

Second appeal against the decree of the 
District Court, Madura, in Appeal Suit No, 226 
of 1917, preferred against that of the Court 
of the Additional District Munsif, Madura, 
in Original Suit No. 25 of 1917 (Original 
Suit No. 487 of 1916, on the file of the Court 
of the District Münsif, Melur). 

FACTS appear from the judgment. 

Mr. 0. S. Venkatachariar, for the Appel- 
lant.—The mortgagee, having been depriv- 
ed of possession, was entitled to a refund 
of the mortgage amount, even though he 
could not assert his mortgagee rights and the 
mortgage was invalid gua mortgage. 

Under section 68 (с) also the mortgagee 
can sue for the mortgage money, as the 
mortgagor failed to secure him possession. 

The mortgagor must bedeemed to have 
been indefault under section 68 (b) when 
hefailed to defend his title against defendants 
Nos. 2 to 4, with the result that plaintiff was 
dispossessed. 

JUDGMENT.--The undisputed facts are 
that the Ist defendant executed a deed of 
mortgage to the plaintiff, which was not in 
proper form owingto want of attestation. 
After’ the mortgage, the plaintiff was in 
possession for some time and then he was 
dispossessed by defendants Nos. 2 to 4, who 
claimed the property by title paramount. 
There is no allegation that the Ist defendant 
aided or abetted these other defendants in 
depriving the plaintiff of his possession. 
Under these circumstances, plaintiff would not 
be entitled to sue for the mortgage money as 
such, even if the mortgage was in proper form. 
Reliance was placed upon Ram Narayan 
Singh v. Adhindra Nath Миће) (1) for 
the proposition tbat even though plaintiff 
may not be able to assert his olaim as 
mortgagee, he can claim the money advano- 
ed by him on the footing that the mort- 
gagor should refund it. In the case before 
the Judicial Committee the mortgagor had 
taken active steps to deprive the mortgagee 
of hi3 possession. To such a state of 

(1) 38 Ind. Cas. 932; 44 О, 388; 21 M. L. T. 12; 15 
A. L. J. 107; (1917) M. W. N. 94,32 M. L. J. 39; 25 


©. L. J. 121; 21 C. W. N. 383; 19 Bom. L. В. 194; 
44 L. А. 87 (P. C.), i 
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circumstances clause (b) of section 68 of 
the Transfer of Property Act would in 
terms apply provided the mortgage was 
otherwise enforceable; but the Jndicial, 
Committee held that even though the mort- 
gage qua mortgage was not valid, the 
mortgage money was recoverable. We ara 
not prepared to extend the reasoning of 
that decision to a case where the mortgagor 
has done no act to deprive the mortgagee 
of possession. 

Then it’ was contended that the oase 
fell under clause (c) of section 68, inas. 
much as the mortgagee was deprived of hig 
security by a stranger. If that is taken 
to be the finding, then, before suing the 
mortgagor for the money, the mortgagee 
ought to have called upon the mortgagor to 
furnish some other security equivalent 
to the one which he was dispossessed of, 

The last argument related to clause (b) 
and it was contended that as the mort- 
gagor did not, when called upon, defend his 
title against defendants Nos. 2 to 4, he 
must be deemed to have been guilty of 
default which resulted in depriving the 
mortgagee of his possession. But the default 
referred to in clause (b) must be anterior 
to the deprivation. The failure to get back 
lost possession is not within the  olause. 
In Bhola Nath v. Hara Mohan (2) the 
default was at the date of the mortgage. 
We are not, however, to be understood ав 
deciding thatthe failure to observe the 
conditions mentioned in seotion 68 would 
amount to default on the part of the 
mortgagor, 

We, therefore, agree with the lower 
Court’s conclusion, though not with the 
reason given by either of them. In the 
circumstances of the case, we permit the 
plaintiff to withdraw the suit with liberty 
to bring а fresh suit for the money, if he 
is otherwise entitled to it, on his paying 
all the costs of the Ist defendant incurred 
up to date within two months from now. 

м. 6. Р, 

Suit permited to be withdrawn, 


(2) 7 Ind. Cas, 251. 
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PUNJAB CHIEF COURT. 

SEcoNp Отти, APPBAL No. 2326 or 1918. 
December 7, 1918. 
Present:—Mr. Justice LeRossignol, 
NUR MUHAMMAD— DEFENDANT 
— APPELLANT 
versus 
RAM DAS—PtatntivF AND MOHAMMAD 
HUSSAIN—Derenpant— 
RESPONDENTS. 

Limitation Act (IX of 1908), s, 12— Period. during 
which copy lies undelivered, whether can be deducted 

—Time requisite for obtaining copies, 

What has to be regarded under section 12 of 
the Limitation Act is not the time actually spent in 
securing the copies but the time requisite for that 


purpose. 
An appellant is not, therefore, entitled to deduct 


the days during which the copies lie ready bat un- 


delivered in the office. 

Second appeal from the Additional Dis- 
triot Judge, Lahore, at Lyallpur, dated 
the 20th April 1918, affirming that of 
the Munsif, 2nd Class, Lahore, dated the 
30th April 1917. 

Mr. Badr ud-Din Kureshi, for the Appel- 
lant. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—The Court below dismiss- 
ed the appeal as time-barred, holding 
that the appellant was not entitled to 
reckon out three days during which tbe 
eopy of the Original Court's judgment 
lay undelivered and also one day of delay 
eaused by the appellant's failure to make 
a deposit against the cost of the вору 
and that the appeal was consequently late, - 

I do not think that the appellant can 
be blamed for failing to put in a de- 
posit with the application, for a deposit 
is not necessary in every case, and 
no undue delay ocourred in making the 
deposit. But as regards the three days during 
which the copy lay undelivered, the weight 
of authority is against appellant. What 
has to be regarded is, not the time actually 
spent in securing the copies, but the time 
requisite for that purpose and unless a 
strict rule be adopted, great confusion and 
doubt will arise. 

For this reason I must hold that the 
appeal was time-barred, for there was no 
excuse for first presenting it to the Sub- 
ordinate Judge’s Court. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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LAGANDEO PROSAD SINGH VY, D, б. REID. 


CALCUTTA HIGH COURT. 
Privy CoonciL APPEALS Nos, 6 AND 7 
r or 1916. 
(APPEALS FROM ORIGINAL Deorses Nos. 243 

AND 272 or 1911.) 

January 13, 1919, 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir George 

Woodroffe, Кт. 
In No. 6 
LAGANDEO PROSAD SINGH 
AND OTHERS — PETITIONERS 
versus { 
D. G. REID AND отнЕВ8— OPPOSITE PARTIES, 
Is No. 7 
GAJADHAR PROSHAD SINGH AND ON 
HIS DEATH HIS HEIRS AND LEGAL 
REPRESEETATIVES VAIDESWARI 
PRASHAD SINGH. AND OTHERS 
— PETITIONERS 
versus 


D. J REID AND oraers—Opposite Parties, 

Civil Procedure Code (Act V of 1908), ss. 109 
(с\, 110—Application for leave to appeal to His 
Majesty im Council—Two derrees, whether can be 
considered as one for purposes of application—Certifi- 
cate for leave, whether саль be granted in connected suit 
—Value of subject-matter of appeal, determina- 
tion of. 

A brought a suit against Bfor a declaration of 
his right to put a dam across a certain river 
and for damages for interference with the dam. B 
brought a suit against A asking for a declaration 
that the plaintiff as a riparian owner was 
entitled to have the use of the water of the river 
unimpeded by the erection of a dam and further 
asked for damages alleged to have been sustained 
by him in consequence of the erection of the 
dam. A.s suit was dismissed by the Court of first 
instance and an appeal to the High Court was. 
also dismissed The Court of first instance decreed 
B’s suit in part, granting the declaration asked for 
but dismissing the claim for damages. Both sides 
appealed to the High Court in Bs suit and two 
decrees were drawn up. One decree dismissed A’s 
appeal in toto and the other decree modified the 
decree of the lower Court by confirming the deci- 
sion of that Court so far as the declaration was 
concerned but overruling the decision in respect of 
the claim for damages and holding that B was 
entitled to Rs. 5,000 as damages. Thereupon А. 
made an application for leave to appeal to His 
Majesty in Council against the three decrees made 
by the High Ooart: 

Held, (1) that for the purposes of this application 
the two decrees of the High Court in B's suit ought 
to be treated as one decree and treating them 
as one, it was not a decree of affirmance within 
the meaning of the last clause of section 110, 
Civil Procedure Code, as the decree of the High 
Court varied the decree of the lower Court in 
a material respect and awarded Rs, 5,C00 by way 
of damages, whereas the decree of the first Conrt 


Vol. L] 
LAGANDEO PROSAD SINGH 0, D. G. REID. 


had dismissed the claim for damages altogether; [p. 
761, col. 2.] 

(2) that, thereforo, the applicant had a right to 
appeal іс Вв suit provided the value of the subject- 
matter of the suit in the Court of first instance 
was Rs, 10,000 or upwards and the amount or 
volue of the subject-matter in dispute in appeal to 
His Majesty in Council was the samo; Гр. 762, col- 


1. 

(3) that as regards the value the matter, which 
was in dispute on appeal, was not only whether the 
plaintiff, B, was entitled to Ев. 5900 as damages, 
but also whether he was entitled to the declaration. 


[p. 762, col. 1.] 

* “"(4) that as regards A’s suit, although the decree 
in that suit if considered by itself was one in 
respect of which & certificate for leave to appeal 
to His Majesty in Council should be refused, still 
as both the suits were tried together and disposed 
ef by one judgment and they involved to a material 
- extent the same question, a certificate should be 
granted under clause (с) of section 109, Civil Proce- 
dure Code. [р. 762, cols. 1 & 2.] 


Applieations for leave to appeal to His 
Majesty in Council against the judgment 
of the High Court (Sharf-ud-din and 
Richardson, JJ.), dated the 5th August 1915, 
reversing the decree of the Sub Jadge, 
Mozufferpur, dated the 7th March 1911. 

Babu Panchanan Ghose, for the Petitioners. 

Babus Provash Chandra Mitter and Ambika 
Pada Ohowdhuri, for the Opposite Parties. 


JUDGMENT.—In this case Mr. Ghose’s 
slients, the Zemindars of Rewasi, are ask- 
ing for leave to appeal to His Majesty 
in Council against three decrees which 
were made by the High Court, one made 
in suit No. 114 in which the Rewasi 
Yemindars were the plaintiffs and the other 
two were made in suit No. 141 in which 
the defendants in suit No. 114 were the 
plaintiffs and the plaintiffs in No, 114 
were the defendants. 


In suit No. 114 the plaintiffs asked 
for & declaration of their rights to put 
a dam across а certain river and for 
damages against the defendants for 
interfering with the dam. That suit was 
dismissed in the Court of first instance. 
There was an appeal to the High Court 
against the decree of the Court of first 


instance and that appeal was dismissed 
tn tisto, 
In suit No. 141 the plaintiffs were 


asking for a declaration that the plaint- 
iff as riparian owners were entitled to 
have the use of the water of the river 
unimpeded by the erection of the dam, and 
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further asked for damages alleged to have 
been sustained by them in consequence of 
the erestion, The Court of first instance 
decreed the plaintiffs’ suit in part and 
granted the declaration asked for, but 
it dismissed the plaintiffs’ claim for damages. 
Both sides appealed to the High Court in 
suit No. 141 and there were two deorees 
drawn up. One decree dismissed the de- 
fendants’ appeal zn toto and the other decree 
modified the decree of the lower Court to this 
extent: The High Courtconfirmed the decision 
of the lower Court во far as the declaration 
was concerned, but it overruled the de- 
oision of the lower Court in respect of 
the claim for damages and it held that 
the plaintiffs were entitled to Rs. 5,000 
as damages and consequently awarded the 
plaintiff Rs. 5,000. 

For the purposes of this application the 
two decrees in suit 141 ought, in my 
judgment, to be treated as one decree. 
Treating these two decrees ав one decree, 
in my judgment, it was not a decree of 
affirmance within the meaning of the last 
clause of section 110 of the Code. The 
decree of the High Court varied the 
decree of the lower Court in a material 
respect and awarded the plaintiffs Rs, 5,00 
by way of damages whereas the decree 
of the first Court dismissed the plaintiffs’ 
claim for damages altogether. But it was 
urged that the decree of the High Court 
did affirm the decision of the Vourt immediate. 
ly below so far as the declaration is son- 
cerned, and that we ought to treat this 
matter having regard solely to that part 
of the decree which was affirmed by 
the High Court, and reliance was placed 
on a decision of this Court: Raja Sree 
Nath Roy Bahadur v. Secretary of State 
for India (1). 


In wy judgment the decision in that 


case does not govern this case, becanse 
in Raja Sree Nath Roy Bahadur ү. 
Secretary of State for India (1) the 


fasts shortly stated were as follows:— 
The plaintiff obtained an award from the 
Collector for Rs. 28,287. The Judge affirmed 
that award of Rs, 28,2&7, but the ap- 
plicant was not satisfied with that and 
appealed to this Court, which awarded 
him Rs. 7,000 more. The applicant was 


(1) 8 C. W. N, 294, 
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stil not satisfied with that and desired 
to appeal to the Privy Council. This 
Court held that the decree was one of 
affirmanae. 


In my judgment that case is clearly 
distinguishable from this. Because іп 
that oase the decision from which the 
applicant desired tə appeal was with 
reference to the balance of his olaim 
and with regard to the balance the 
decision of the High Court affirmed that 
of t the lower Court. On the contrary 
in) this case the High Court has varied 
tte decision of the first Court to the 
extent of Hs. 5,000 for damages to the 
detriment of the applicant. In my judg- 
ment that must be taken to be a decres 
which does not affirm that of the Court 
immediately below, consequently the ap- 
plisant has a right to appeal in suit No. 
141 provided the subject-matter of the 
suit, in the Court of first instance ів 
Rs. 10,000 or upwards, and the amount or 
value of the subject-matter in dispute on 
appeal fo His Majesty in Council is of the 
same value or upwards. 


As regards the value, the matter which 
will be in dispute: on appeal will be 
not only whether the plaintiffs are өп- 
titled to Rs, 5,000 as damages’ but also 
whether they are entitled tothe declara- 
tion. When both these matters are taken 
into consideration, it is not disputed that 
the value of the subject-matter of the 
suit and of the appeal is upwards of 
Rs. 10,000. Consequently in respect of 
suit No, 141 the applicant ought to have » 
certificate, 

- As regards suit No. 114 if we were 
to consider the decree in No. 114 by it- 
self, I should be of opinion that a oer- 
tifisate should be refused for the decree 
was one of affirmance and we were of 
opinion that there was no substantial 
question of law in that appeal, but it is to 
be remembered that these two suits were 
tried together and disposed of by one 
judgment and tbat they involve, to a 
material extent, the same questions, and 
if we were to grant a certificate for leave 
to appeal in suit No. lil and refuse it 
in suit No. 114, the result might be 
incongruous, as for instance if the ap- 
plicant were фо succeed on appeal in suit 
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No. 141, and if he were not allowed to 
appeal in suit No. 114, there would be 
two inconsistent decrees. 

Therefore in опг judgment, we ought 
to make an order under clause (c) of 
section 109, and certify that under the 
circumstances of. the case, аз regards suit 
No. 114, the case is a fit one for appeal 
to His Majesty in Council. 

We think the appeals ought to be 
consolidated and one paper-book prepared. - 


Leave granted, 


PUNJAB CHIEF COURT. 

Бесохр Civit APPgAL No. 2673 or 1918. 

February 10, 1919. . 
Present:—Mr, Justice Martineau. 

CHANAN MAL AND OTHERS— DEFENDANTS 

—APPELLANTS 

versus 

MELA RAM AND ANOTHER — PLAINTIFFS AND 
DHIRT RAM AND OrRERS— DEFENDANTS 

— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 135, 142— 
Mortgage—Suit for possession by mortgagee against 
stranger—Limitation applicable, 

Article 185 of Schedule I of the Limitation 
Act applies only to a suit by a mortgagee against 
the mortgagor or а person deriving title from the 
mortgagor. [р. 768, col. 2.] 

J. and P., two brothers, owned a house, P. mortgaged 
his half share without possession to the plaintiff 
in 1898. In 1897 he executed another deed reciting 
that possession was given to the mortgagee on 
account of default in payment of interest on the 
first mortgage. In 1915 defendant had the whole 
house sold in execution of a decree obtained against 
J. and his sons and purchasedit himself, He and 
his sons having taken possession of the whole 
house, plaintiff brought the present suit for posses- 
sion of the half share mortgaged by P,; 

Held, (1) thet the suit was governed by Article 
142 of Schedule I of the Limitation Aot and not by 
Article 186 and was within time; [p. 763, col. 2.] 

(2) that the possession of the plaintiff was to 
be presumed from the fact that he was a co-sharer in 
the house with J., who wasin possession. [р. 768, 
col. 2.] 

Second appeal from the decree of the 
Senior Subordinate Judge, Jullundur, dated 
the 9th May 1918, reversing that of the 
Munsif, Ist olass, Nakodar, dated the 25th 
March 1918, dismissing the claim, 
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. Bhagat Govind Das, for the Appellants. 
Lala Jagan Nath, for the Respondents. 
JUDGMENT.—The house in dispute be- 

longed to two brothers, Pohlu and Jhanda. 

The plaintiff Mela Ram is a mortgagee 

of Pohlu’s half share under a deed execut- 

ed by Pohlu in 1893 and an additional 
deed executed in 1897. The first mort- 
gage was without possession, but the second 
deed recited that possession had been given 
to the mortgagees (Mela Ram and one 

Dhirta Ram) on account of default in 

payment of interest on the first mort- 

gage. 
In 1915 Chanan Mal defendant No. 1 had 

the whole house sold in execution of a 


decree obtained against Jhandu and his 
son, and purchased it himself, He and 
his sons afterwards took possession of 


the whole house, and in consequence Mela 
Ram and his brother brought the present 
suit for possession of the half share that 
was mortgaged .by Pohlu. 

The first Court dismissed the suit as 
barred by limitation under Article 135 
of the First Schedule to the Limitation 
Act, but on appeal the learned Senior 
Subordinate Judge has held that as the 
suit іа not brought against the mortgagor 
or his representative Article 135 does 
not apply, and he has given the plaintiffs 
a decree. 
` The defendants have filed a second 
appeal in this Court, and it is contended 
on their behalf that the lower Appellate 
Court is wrong in holding that Article 
135 applies only to a suit against the 
mortgagor. My attention has been drawn 
to page 425 of Rustomji’s Law of Limi- 
‘tation, 2nd Edition, wkere the learned 
author notes that whilst Article 146 
expressly refers to a suit for recovery of 
‘possession from the mortgagor, Article 135 
seems to be applicable to a suit against 
the mortgagor or any body else. 

It is true that itis not expressly stated 
in Article 135 that the suit referred to 
therein is one against the mortgagor, but 
the view that that Article was meant to 
apply generally to any suit by the mort- 
gagee for possession of the mortgaged pro- 
perty would lead to manifest absurdities. 
For instance in the present case, even 
if the plaintiffs were in possession of the 
mortgaged property from the date of the 
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mortgage up to the time when Chanan 
Mal took possession after his purchase, 
their suit would, if the contention put 
forward by Counsel for the appellants were 
correct, be barred under Article 135 because 
twelve years had elapsed since the mort- 
gagor’s right to possession determined, 
In fact, if we were to accept the theory 
advanced by Counsel for the appellants, 
it would not have been necessary for 
Chanan Mal to purchase the property or 
have even a shadow of a title to it, but 
he or any one else could have taken 
forcible possession and have succasefully 
resisted the plaintiffs’ claim by pleading 
that the time presoribed in Article 135 
for a suit by the mortgagee had expired. 
Obviously such a state of things sould 
never have been intended, and I have 
no hesitation in holding, in agreement 
with the lower Appellate Court, that 
Article 135 applies only to a suit by the 
mortgagee against the mortgagor or a 
person deriving title from the mortgagor, 
and, therefore, does not apply to the pre- 
sent case, whioh is governed by Article 
142. 


The only other question is whether 
the plaintiffs have _been in possession 
within 12 years of the suit. The lower 


Appellate Court has referred to certain 
documents as showing that the plaintiffs’ 
possession was admitted. It is argued for 
the appellants that these cannot be rə- 
lied upon as acknowledgments giving fresh 
starting points for limitation under seo- 
tion 19 of the Limitation Act, because 
they were not specifically mentioned in 
the plaint. But without going into this 
point, 1 think that the plaintiffs’ possession 


is to be presumed from the fact that 
they were во sharers in the house with 
Jhandu, who was in possession. It is 


not suggested that Jhandu did any act by 
whioh he set himself up as exolusive 
owner of the house, and consequently his 
possession must be regarded as the possession 
of the plaintiffs also, 

I hold that the suit is within time 
and the decision of the lower Appellate 
Court is correct. The appeal is dismissed 
with costs, 

Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Отт, Appzan No. 206 or 1918. 
January 21, 1919, 
Preseni:— Mr. Batten, A. J. C. 
URKUDYA AND ANOTHER— PELAINTIFFS— 
APPELLANTS 
versus 
DOMA AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Registration Act (XVI of 1908), s. 28— Property com- 
prised in mortgage, non-ewistence of—Regisiration by 
oficer not having jurisdiction, validity of— Fictitious 
entry to get registration in particular district, effect of; 

The intentional insertion in a mortgage-deed of 
property which the parties know the mortgagor 
does not possess or intend to mortgage, and which 
the mortgagee does not intend to fcrm part of his 
security, merely te obtain registration ina district 
where no part of the property actually charged 
and intended to be charged is situate, renders such 
registration invalid. [р. 764, col. 2.] 

The fact that the mortgagor may once have 
had some kind of title to the property is im- 
material, especially if the parties knew that he no 
longer had any title. [p. 764, col. 2.) 


Appeal against the decree of the District 
Judge, Nagpur, in Civil Appeal No. 191 of 
1917, desided on the 14th February 1918, 
arising out of Civil Suit No. 51 of 1916, 
desided by the Senier Subordinate Judge, 
Nagpur, on the 4th September 1917. 

Messrs. P. S. Kotwal and V. D. Kale, for 
the Appellants. 


Mr. M. Gupta, for Defendants Nos. 1 to 4. 


Mr. M. R. Bobde, for Defendant No. 5. 

Mr. A. N Ohorghade, for Defendant No. 7. 

JUDGMENT,—Two questions are raised 
in this appeal. The first is whether on the 
faots, as found by the learned District Judge. 
the ease comes within the ruling of their 
Lordships ofthe Privy Council in Harendra 
Lal Roy Ohowdhuri v. Hari Dasi Debi (1). 
The second question is whether tbe findings 
of fact arrived at by the District Judge 
are justified by the evidence on which the 
learned Judge relies. The finding of the 
District Judge is contained in the following 
words:— 

"It seems quite clear that both the 
mortgagor and the mortgagee were aware 
that the mortgagor had not exercised any 
possession over the house site for 40 years. 
They did not believe that the mortgagor һай 

(1) 23 Ind. Cas. 637: 41 0.972; 27 M. L. J 80; 
(1914) M. W. N, 462; 16 M. L. T. 6; 18 C. W. N. 817; 
19 C. L, J. 484; 1 L. W. 1050; 41 I. A. 110; 16 Bom. L. 
R. 400; 12 A. L. J. 774 (P. С.). 
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any existing bona fide claim to the property, 
The property was entered not in order that any 
rights might pass but іп order to avoid a 
journey to Ramtek. The parties relied on 
the fact that the property had been pre- 
viously mortgaged in concluding, not that 
the mortgagor had any title, but that the 
registration at Saoner would not be success- 
fully ohallenged...... The entry in the вазе 
I am considering was a fictitious one. It 
is immaterial that the mortgagor had once 
rights in the property, since both parties 
knew the rights no longer existed”, 

We thus have an unmistakably clear finding 
that at the time of the mortgage both mort- 
gagor aud mortgagee knew that the mortgagor, 
even if he had ever possessed any title over 
the house site at Khapa, had long ago lost 
any title that he may have had aud at the 
time of the mortgage he had no title what- 
ever to the house site. The first Court 
found as а fact that at the time of the 
mortgage the mortgagor had no title in 
the Khapa house site and this finding of 
fact was not appealed against to the lower 
Appellate Court and has been accepted in 
this Court. It is urged that this case is 
to be distinguished from the Calcutta case 
cited, in that the mortgagor may have once 
had some kind of title in the house site 
whereas in the Caloutta case the mort. 
gagor never had any title in the property 
purporting to bave been mortgaged within 
the registration circle in question. At page 
989* their Lordships observed: 

“Their Lordships hold that this parcel is 
in fact a fictitious entry and represents no 
property that the mortgagor possessed or 
intended to mortgage or that the mortgagee 
intended to form part of his security.” 

I agree with the District Judge that it 
is immaterial that the mortgagor had once 
rights in the property, if he is right in holding 
that at the time of the mortgage both parties 
to the contract very well knew that he no 
longer had any title. It appears to me that 
on the finding the case falls within the 
Privy Counsil ruling cited. It is next 
argued that the evidence of the mortgagee, 
who was a witness for his transferee, the 
plaintiff, which is the sole evidence referred 
to by the District Judge, does not necea- 
sarily lead to the conclusion that both the 
mortgagor and the mortgagee knew that 

*Page of 410.— kd. ——— 
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mortgagor had no title to the Кһара pro- 
perty. Stress is laid upon the fact that at 
one part of his deposition the mortgagee says 
that the mortgagor assured him that he had 
a title tothe house site, but the evidense 
must be read as a whole and this is what 
the District Judge has done. I have read 
the evidence with the help of Counsel and 
I can only say that I agree wish the 
conclusion come to by the District Judge, 
It is perfestly evident, in my opinion, that 
the mortgagee, the plaintiff's assignor, never 
expected to get anything by the inclusion 
of the house siteat Khapa. He knew per- 
fectly well then, as the appellant now admits 
in the eaae, that the mortgagor had not any 
title whatsoever in the house site. He was 
induced to agree to the inclusion of the house 
site in the mortgage merely for the purpose 
of avoiding the trouble of goingto & more 
distant registration office and hoped that the 
evasion of the law would be overlooked as it 
had been overlooked in another mortgage 
executed by the same mortgagor. 

For these reasons I am of opinion that 
the oase has been rightly desided by the 
District Judge and I dismiss the appeal, 
The appellant will pay his own costs 
and the sosts of the respondents Nos. l to 
4 and 5th respondent Nagorao and one 
set of costs for respondents Nos. 1 to 5. 
The appellant will also pay the costs of the 
respondent No. 7 Gangaram, since the fifth 
ground of appeal which has not been argued 
asked for relief against this respondent. I 
fix Counsel's fee at Rs, 50. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Сту, Revision Permios No. 352 ок 1918. 
| January 24, 1919, 
Present: —Sir Henry Rattigan, Kr., 
Chief Judge. 
SOLAKHAN MALC—PrAINTIPF — 
PETITIONER 
versus 
ALI BAKHSH AND ANOT4ER-—DEFENDANTS— 
: Responpents, 
Mort,:e Mortgage] property leased to meorigag or 
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—Suit on mortgage, 
maintainability of. 

Plaintiff sued for recovery of rent, It appeared 
that he had obtained a mortgage from tho defend- 
ant and had subsequently let out the premises to 
him, The Court dismissed the suit on the pre- 
liminary ground that an earlier suit by the plaintiff 
for recovery of the mortgage money had been 
dismissed as timo-barred : 

Held, that the plaintiff's right to recover rent 
was dependent on a contract made by him subse- 
quently to the mortgage in his favour, and that, 
therefore, the mere dismissal of the previous suit 
for the mortgage money could not debar him from 
claiming rent. 

Petition, under section 25 of Act IK of 
1887, for revision of the decree of а Munaif, 
lst Class, "with powers of a Judge of the 
Small Cause Court, Jullundur, dated the 
19th November 1917, dismissing the suit. 

Lala Jagan Nath, for the Petitioner, 

Mr. Badr-ud-din Kureshi, for the Respond. 
ents, 

JUDGMENT.—The Small Canse Court 
has dismissed the plaintiff's suit on the 
preliminary ground that a previous suit by 
him to recover the money due on his 
mortgage was dismissed as time-barred, 
The present suit is one for rent and it 
appears that on the very day on which 
plaintiff’s suit for his mortgage money was 
dismissed, a previous suit by him for rent 
from the defendant was decreed in his 
favour. I cannot agree that the mera 
dismissal of the suit for the mortgage- 
money can affect plaintiff's right to recover 
rent, which is dependent on а contract 
made by him subsequently to the mort. 
gage in his favour, 1 accordingly acoept 
this petition and setting aside the urder 
of the lower Court, I remand the case 
for determination in accordance with 
law, 


dismissal of—Rent, suit for 


Petition accepter, 





BOMBAY HIGH COURT. 
Sgconn Отуп, APPEAL No. 586 or 1917. 
September 27, 1918, 
Present :—Mr. Justice Heaton and Mr, 
Justice Hayward. 
PANDU VITHOJ1 LADKE—Derenpayr— 
APPELLANT 
versus 

GOMA RAMJI MARWADI AND ANOPHER—— 


—PLAINTIFES— RESPONDENTS. 
Hindu Law —Joini family--Co-partener, whether can 
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sell his share—Sale-deed purporting to sell entire 
property, effect of—Purchaser, whether can obtain 
joint possession—Remedy, proper. 

Under the Hindu Law, as recognised in the 
Bombay Presidency, a co-parcener can sell his own 
interest in joint family property, provided there 
is valuable consideration for the sale. Such a 
sale does not become void by reason of the fact 
that the deed incorrectly describes that which is 
gold as the entire: property instead of describing 
it as such interest as the vendor possesses. [р. 766, 
col. 2; p. 767, col. 2.] 

In such a case, however, joint possession cannot 
be given to the purchaser, He can only obtain a 
declaration that he has acquired the interest of 
the vendor in the particular property and a direction 
that he be left to xecover that interest by a separate 
suit for partition in which all necessary parties and 
properties should be joined. [p. 767, cols, 1 & 2.) 

Second appeal from tbe decision of the 
Assistant Judge, Poona, in Appeal No, 97 
of } 915, confirming the decree passed by the 
Additional Subordinate Judge, Khed, in 
Civil Suit No. 486 of 1918. 

Mr. К. H. Kelki,for the Appellant. 

Mr. B, K. Mistry, for Raspondent No. 2. 

JUDGMENT. 

Heaton, J.—The facts whioh itis necessary 
to set outfor the purpose of our decision are 
these:— 

There is a joint Hindu family consisting, 
so far as the evidence in this case tells 
us, of one Vithoo, and his son  Pandu. 
Vithoo, the. father, purported to sell to 
the plaintiffs a portion of the joint family 
property possessed by himself and his son 
as oo-parceners. It does not appear from 
the judgment in the suit what proportion 
the property sold was of the entire 
joint family property. But it was certain 
specified fields and we understand that 
there is other joint family property also. 
The plaintiffs say that they obtained 
possession of the fields which they thought 
they had bought and they were afterwards 
dispossessed. So they brought this suit 
against Pandu and ‘another person to 
recover possession. Amongst the defendants 
they did not include Vithoo, the father 
and their vendor. It is found that, though 
the sale purported to be of the whole of 
these fields, it was not a sale for the 
benefit of the joint family. Itcannot, there- 
fore, operate as a sale of the entire property 
as it purported to be. As to that point 
there is in this case no doubt. But the 
question then arises as to whether the 
purchasers bought anything at all. . The 
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defendant Pandu says that they bought 
nothing. The plaintiffs say that at least 
they bought the vendor Vithoo’s interest 
in the property scld. In certain parts of 
India the law of the Mitakshara, as it 
is there applied, is held tə prohibit 
a sale of this kind. Buthere in Bombay, 
it is now a well-established legal fact that 
а 62 parcener can sell his own irterest in 
joint family property, provided there is 
valuable consideration for the sale. This 
fact is recognized by the Privy Council 
as appears from the cases of Suraj Bunst 
Koer v. Sheo Persad Singh (1) and Belgobind 
Das v. Narain Lal (2). We feel no doubt, 
therefore, that the purchasers did get what- 
ever the father Vithoo could sell in the way 
adopted, unless, and this point also was argued 
by the defendant-appellant, seeing that the 
sale-deed purported to sell the whole, it 
is void for’that reason. In other words, itis 
argued that itis void, because it isa sale- 
deed of that which cannot besold. We think, 
however, that there is really no doubt 
that a oo parcener does sell his interest in 
the joint family property, even though 
the sale-deed takes the form, not of a sale 
of his interest, but of a sale of the whole 
property which is described in the deed. 
There is clear authority for this in certain 
Madras cases: see Vadivalam v. Natasam (3). 
acd Marappa Gaundan v. Rangasami Gaun- 
dan (4). Our attention has not been called 
to апу oases of this Court in which this 
particular point was dealt with. But we 
think that it would be unreasonable to. 
hold that though a co-parcener can sell 
his own interest, such a sale becomes void 
by reason of the fact that the deed incorrest- 
ly describes that which is sold as the 
entire property instead of describing it as 
such interest as the vendor possessed. If 
objection can be taken to a sale of this 
kind, it lies with the purchaser and not 
with the seller to take objection. The 
purchaser might indeed object that he had 
been misled or that he has one thing 
palmed off on him whereas he paid fora 

(1) 50. 148; 6 I. A. 88; 4 C. L. R. 226; 4 Sar. P. 
©. J. 1; 3 Suth. P. C. J. 589; 2 Shome L. R. 242; 2 Ind. 
Dec. (x. в.) 705. И 

(2) 20 I. А. 116; 15 А, 339; 6 Sar. P. С, J. 818; 17 
Ind. Jur. 425; 7 Ind. Deo. (N. s.) 934. х 

(8) 16 Ind. Cas. 585; 37 M. 435; 28 M. L. J. 256; 
12 M. L. T. 192; (1912) M. W. N. 851. ^ 

(4) 23 M. 89; 8 Ind; Deo. (x. s.) 456. 
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very mush better thing. Here, however, 
the purchaser does not take exception to 
the purchase, and it would be a curious 
deviation from one's ideas of justice to 
hold that an objection in this form could 
be taken not by but against him. We 
think, therefore, that the sale is good, even 
though the deed wrongly described what 
was sold, This is substantially the view 
taken by both the lower Courts and the 
view to which they give effect, But they 
give effeot to it in a wrong form. The 
decree made by the first Court was, ` plaint- 
ifs granted joint possession of balf of 
the plaint property, viz, Vithoo's share, 
along with defendant No. 1. Parties to 
bear iheir own costs under the oiroum- 
stances”, and that deoree was confirmed by 
the Court of first appeal. In this particular, 
I think, the decrees were wrong. To me 
personally, if is an extraordinary thing 
that sny stranger should ever be placed 
in joint possession of joint Hindu family 
property, sharing the possession with the 
co-parceners in the joint family. If one 
stranger can be so put in possession then 
another can, You may have a Mahomedan, 
a Parsi or & European put into joint pos- 
session with the members of a Hindu 
family of their joint family property. So 
great an anomaly or, as 1 should say, 
absurdity, as this, is not supported by the 
highest authority. The matter was dealt 
with by the Privy Council in Deendyal 
Lal y. Jugdeep Narain Singh (5) and their 
decision was afterwards followed in Hardi 
Narain Sahu v, Ruder Perkash Misser (6). 
Т think myself I cannot do better than 
follow the very words used in framing the 
decree of the Privy Council. The plaintiff 
obviously cannot obtain full possession of 
the property which is what he sues for, 
for he is not entitled to such possession. 
He ought not to be allowed to have joint 
possession, for that as I have explained is 
sontrary to reason aud authority. The most 
that he can get is a declaration, We make 
the deslaration in this form:—The respond- 
ents, ав purchasers at the sale by Vithoo, 
have acquired the share and interest of 


(5) 3 C. 198 (Р. G.);1C L. В. 49; 4 I. A. 247; 
з Баг. P. C. J. 780; 8 Suth. P. O. J. 168; 1 Ind, Jur, 
604; 1 Ind. Dec. (н. s.) 715. 

(6) 10 0.626; 11 І. A. 26; 4 Ваг. P. C. 
.8 Ind. Jur, 211; 5 Ind, Dec. (х, s.) 420 (P. C.). 
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the said Vithoo in the property sold and 
are entitled to take such proceedings 83 
they may be advised, to have that share 
and interest ascertained by partition. Claim 
to recover possession is dismissed. Both 
parties should bear their own costs through- 
out. 

HarwaRp, J.—I agree. It is settled law 
that а во-рагоепег oan sell his undivided 
share in a joint family in the Presidency 
of Bombay. If authority be required for 


‘that proposition, reference should be made 


to the deoision of the Privy Council in 
Balgobind Das v. Narain Lal (2). It would 
also be inequitable to permit the vendor 
to deny that he had sold his own share 
merely beoanse he purported in his sale- 
deed also to sell {the share belonging to 
another co-parcener. It is again well est- 
ablished that joint possession cannot be 
given in such a case to the purchaser 
but merely a declaration that he has 


acquired the interest of the vendor, what- 


ever that may be in the particular pro. 
perty, and a direction that he be left to 
recover that interest by separate suit for 
partition in whioh all necessary parties and 
properties should be joined. If authority 
for that proposition be required reference 
Should be made to the case of Hanmandas 
v. Valabhdus (7) desided by Sir Stanley 
Batchelor, ` : 


Suit dismissed. 
. (Т) 46 Ind, Cas. 133; 20 Bom. 1, R. 472; 43 В, 17, 


ALLAHABAD HIGH COURT. 
Sgconp Отт, Arrear No. 282 or 1917. 
March 5, 1919. 

Present : —Mr, Justice Piggott and 
Mr, Justice Walsh. 

KALE PRASAD MISIR AND OTKERS 
—PLAINTIFES— ÀPPELLANTS 
versus 
HARBANS MISIR alas DHULLU 
MISIR AND OTHERS—DEFENDANTS— 


RESPONDENTS. 
Limitation Act (IX of 1908), Sch, 1, Art. 120—Declara- 
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KALI PRASAD MISIR t, HARBANS MISIR, 
tion of title, suit for—Partition proceedings—Plaintiffs 
directed to file civil sutt—Cause of action—Inmitation — 
Evidence Act (1 of 1812), s. 118—Estoppel —Pyoprictor, 
whether estopped from «questioning wrong entry in 
settlement papers, : 

Iu 1887 the defendants were recorded iu the 
village settlement papers as the owners of a plot 
of land. In 1914 they applied for partition bub 
plaintiffs, the remaining co-sharers, objected that 
the settlement entry was wrong and that the plot 
was the joint property of all the co-sharers. The 
partition Court, acting under clauso (b) of section 
111 of the U. P. Land Revenue Act, referred the 
plaintiffs toa Civil Court for the determination of 
the question of proprietary titie: В 

Held, that, in the absence of anything done by 
the plaintiffs at the settlement of 1887 whereby 
the defendants or their predecessors-in-title were 
induced to alter their position to their own dis- 
advantage, the plaintiffs were not estopped under 
section 115 of the Evidence Aci from asserting 
that there was at that time a mistake made in 
respect of the proprietary title to the plot in dispute; 
Гр. 768, col. 2; p. 769, col, 1.] | 

(2) that quite apart from any cause of action 
which may have been furnished to the plaintiffs 
by the settlement entry of 1887, the proceedings 
in the partition Court gare rise to a fresh cause 
of action, which came into existence either on the 
date the application for partition was filed, or on 
the date the order passed in those proceedings 
was made, and that, therefore, their suit was not 
barred by limitation. [p. 769, col. 1.] x 

Second appeal against the deaision of the 
Additional Judge, Gorakhpur, dated the 11th 
"December 1916. 

Mr. Balde, Ram Dave, for the Appellants. 

The Hon'ble Mr. Mott Lal Nehru, for the 
Respondents, + 

JUDGMENT, 


Pragott, J.—The dispute in this case 
is about a plot of land, shown as plot 
No. 655 in the village papers prepared at 
a revision of settlement held in the year 
1887. We must take it, as found by the 
Jower Appellate Court, that in the reaords then 
prepared this plot of land was, to the 
knowledge of the litigants in this case, or 
their predecessora-in-title, recorded as the 
sole aud separate property of the defendants, 
In the year 1914 these defendants presented 
an applisation for partition, in the course 
of which they alleged that this plot No. 
685 belonged to them іп severalty, was 
in their separate possession and should be 
assigned to their Mahal, The present 
plaintiffs, who are the remaining co-sharers 
in the village, objected to the effect that 
a mistake had been made in the preparation 
of the Settlement Records of 1887, that as a 
matter of fact plot No. 655 represented a 
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portion of the inhabited вів оЁ the villaga 
and, slong with the rest of the said in- 
habited site, was the joint property of all 
the co-sharers, including themselves and the 
defendants. They alleged further that they 
were, and continued to be,in joint posses- 
Bion along with the defendants of the afore- 
said plot No, 655. This was an objection 
involving a question of proprietary title 
within the meaning of sestion 111 of the 
United Provinces Land Revenue Aot, 
ПІ of 1901. Acting under clause 1 (5) of 
the aforesaid section the partition Court 
required the present plaintiffs to institute 
within three months a snit in the Civil 
Court for the determination of the ques- 
tion of proprietary title, thus inyolved, 
The present suit was brought within the 
prescribed period of three months. It was 
resisted on & variety of pleas, all of which 
were determined by the trial Court in 
favour of the plaintiffs, and the learned 
Munsif accordingly granted the latter a 
deslaration of title as prayed. 

In appeal the learned District Judge has 
dismissed the suit upon a finding that it 
is barred by limitation. At the beginning 
and at the end of his judgment he discusses 
two other matters, but I am nof at all 
clear what findings he intends to record 
concerning them. Не seems to have realised 
that it lay upon the plaintiffs to prove both 
their title a3 joint owners and their pos- 
session аз joint owners up to the date of 
the institution of the suit. In the first 
part of his judgment he seems to be dis» 
cussing the evidence on the question of 
possession and to comment upon the same 
in & sense favourable to the plaintiffs’ claim, 
I cannot, however, say that there appears to 
me to be any olear finding on this question 
of possession, 

At the end of the judgment the lower 
Appellate Court remarks that, inasmuch as 
the plaintiffs, or their predeaessors-in-title, 
attested as correct the settlement papers 
prepared in the year 1887, they are now 
estopped under the provisions of seotion 
115 ofthe Indian Hvyidence Act from as- 
serting that there was at that time a 
mistake made in respect of the proprietary 
title to plot No. 655. This finding cannot 
be sustained; there is nothing on the record 
to bring the case within the operation of 
section 115 of the Indian Evidence Act, 
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or to show that by reason of anything done 
by the plaintiffs at the Settlement of 1887 
the'defendants, or their predecessors-in. title, 
were induced to alter their position in any 
way to their own disadvantage. 

There remains, therefore, the question of 
limitation. 


The case is not free from difficulty, and - 


of the authorities quoted by the learned 
District Judge the oase of Akbar Khan v. 
Turaban (1) is to some extent in favour of the 
decision arrived at. That case has boen 
considered in a number of subsequent rulings 
and, so far as I am personally concerned, 
I stand by the views expressed by me in 
Rahmatullah v, Shamsuddin (2) 1 am fortified 
in my opinion by the fact that this case 
has since been cited with approval in the 
Calcutta High Court and that it seems to 
bs in accordance with the decision of a Bench 
of this Court in Allah Jilai v. Umrao Hussain 
(3). My opinion is that the proceedings 
taken in the’ partition Court, whereby the 
plaintiff found themselves, if their 
statements of fact are true, for the first 
time in danger of being astually dispossessed 
of their joint ownership over plot No. 655, 
give rise to a fresh cause of action alto- 
gether independent of any cause of action 
which may have been furnished to the plaint- 
iffs by the settlement entry made in the 
year 1877, The new cause of action came 
into existence, either on the date on which 
the present defendants filed their application 
for partition, or on the date of the order 
passed by the partition Court under section 
111 of the Local Act III of 1901 requiring 
ihe plaintiffs, under penalty of forfeiting 
their title and incurring dispossession, to 
institute a suit like the present within a 
limited period. hold, therefore, that this suit 
is not barred by limitation and that the 
plaintiffs’ claim is not liable to dismissal on 
any of the grounds put forward in the judg- 
ment under appeal. 

I would set aside the order and deoree 
of the lower Appellate Court and send the 
ease back to that Court in order that it 
may be re-admitted on to the file of pending 
appeals and disposed of on the merits. 


(1) 1 Ind. Cas, 557; 31 А. 9; А. W. N. (1908) 252, 6 
A. L. 1, 637; 4 M. L. T. 444, 

(2) 21Ind. Cas. 609; 11 A. L. J. 877. 

(3) 24 Ind, Cas. 535; 36 A. 492; 12 A. L. J. 810. 
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Under the sircumstances I think it fair 
to both parties that the costs of this appeal, 
which include fees on the higher scale, should 
abide the result of the suit. 
WaLsH, J.—I agree with my  brother's 
judgment. 
Order set aside, 


PUNJAB CHIEF COURT. 
S&ooxD Отти. Аррват, No, 2402 or 1918. 
March 7, 1919. 

Present : —Mr. Justice Martineau, 
MOHAR SINGH. AND OTHERS — DEFENDANTS 
— APPELLANTS 
versus 
MANGAL AND oTHERS—PLAINTIFF3 — 
RESPONDENTS, 

Punjab Courts Act (VI of 1918', з. 41 (3)—Appeal, 
s2cond —Suit for possession on ground of failure of 
donee’s line—Gift, failure to prove—Custom, question 
of, not raised—Certificate, whether necessary. 

Plaintiffs sued fur possession of certain land, 
alleging that their ancestor D. had made a giit of 
it to B. and that B. and his son having died without 
issue the land reverted to them as heirs of the 
donor. The first Court dismissed the suit but 
the District Judge on appeal decreed it. The 
defendants filed a second appeal to the Chiof 
Court : 

Held, (1) that as the appellants were not dis. 
puting the custom of reversion to the donor, but 
were appealing on the ground that there was no 
evidence in proof of the alleged gift, no certificate 
was necessary and the second appeal was com. 
petent; [p. 770, col. 1.] 

(2) that as there was no evidence to prove the 
alleged gift, the plaintiffs' suit was liable to be 
dismissed. [p. 770, col. 1.] 

Second appeal from the decree of the 
District Judge, Ambala, dated the 27th June 
1918, reversing that of the Munsif, 2nd 
Class, Ambala, dated the 28th February 
1918, dismissing the claim. 

Mr. Sunder Das, for the Appellants, 

Lala Moti Sagar, R.S , for the Respondents, 


JUDGMENT.—The plaintiffs Sue for 
possession of land on the allegation that 
their ancestor Dewa Singh made a gift of 
it to Bhagwana, and that the latter having 
died and his son having also died without 
issue the land reverts to them as the 
heirs of the donor. The first Court dis- 
missed the suit, but the District Judge on 
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appeal gave the plaintiffs à decree. The 
defendarts have appealed to this Court. 

A preliminary objection has been taken 
that the appeal does not lie without a 
certificate from the District Judge, but this 
contention is wrong as the appellants are 
not disputing the custom of reversion to 
the donor, but are appealing on the ground 
that there is no evidence in proof of the 
alleged gift. 

The oral evidence does not prove that 
any gift wes made by Deva Singh or any 
other ancestor of the plaintiff, ard the 
only evidence on which the learned District 
Judge finds the gift to be proved is a judg- 
ment of 1866 which he bas not himself 
seen. 

The judgment in question wag given in 
a suit brought by Dewa Singh against 
Bhagwana for possession of 905  Lighos. 
The findings of the Court were that the 
land belonged to Dewa ~ingb; that during his 
minority bis mother got her brother, who was 
Bhagwane’s father, to manage it; that whenthe 
settlement took place Bhagwana had the 
land recorded in his own name; and that 
be and Dewa Singh bad been jointly eulti- 
vating it. On these findings the Covrt 
gave Dewa Singh a decree for half the 
land, leaving the other half for Bhag- 
wana as he had been in possession. The 
land now in dispute ig the half share which 
remained with Bhagwana in accordance 
with ¢hat decision. E 

It is olear from the above that Bhag- 
wana did not get the land by gift. He 
eame into possession as a manager, and 
the Court thought proper to allow him to 
retain half of the land, giving Deva Singh 
a decree for the other half. 

There being no evidence to prove the 
gift alleged by the plaintiffs, and the 
judgment of 1866 showing that no gift 
actually tcok place, the suit must fail. p 

1 accept the appeal, set aside the decree 
of the lower Appellate Court, and restore 
the desree of the Munaif dismissing the 
suit. Tbe respondents will pay the appel- 
lanta’ costs throughout. 

Appeal accepted. 
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NAGPUR JUD CIAL COMMISSIONER'S 
COURT. 
Seconp Огт Appean No. 259 or 1918. 
January 20, 1919. 

Fresent:- Sir Henry Drake. Brookman, Kr. 
BASANTRAI AND OT- ERS—DEF:N ANTS 
Nos. 1 то 3— APPELLANTS 
versus 


Musammat BHURI = Puatniiyr— RESFONDEAT. 

О. P. Tenancy Act (XI of 1898), s. 97— Land- 
lord and tenant Suit by heir of tenant against 
landlord for possession of holding —Jwrisdiction of 
Civil and Revenue Courts—Ejectment, what 
constitutes ] 

В, an ordinary tenant of certain fields, went on 
a pilgrimage leaving his wife in occupation of the 
fields. Subsequently news reached the village of 
Bs death and the Malguzars caused the fields to 
be entered in the village papers as their khudkashi, 
and took possession of them. Thereupon B's widow, 
as his heir, brought the present suit for recovery 
of possession on the ground of her illegal eject- 
ment and obtained a decree from a Civil « ourt 

Held, that the suit was one for the recovery of ' 
possession by a tenant who had been illegally 
ejected by his landlord and, by reason of section 
97 of the C. P Tenancy Aot, was triable only 
by a jue who was also a Revenue Officer. (p. 772, 
col. 2. 

To constitute ejeotment from a holding an 
exclusion from possession is süfficient, ib is not neces- 
sary to actually remove the tenant from the holding. 
[р. 772, col. 1 ] 

Appeal against the decree of the 
Additional District Judge, Narsingbpur, 
dated the 7th March 1918, in Civil Appeal 
No. 114 of 19:7, arising out of 
ihe decision in Civil Suit No. 70 of 1917, 
in the Court of the Munsif, Narsinghpur, 
dated the 2 th October 1917. 


Mr. M Gupta, for the Appellants, 
Mr. M. Bhawani Shankar Niyogi, for the 
Respondents. 


JUDGMENT.—The fasts as alleged in 
the plaint filed by the respondent in this 
Court are briefiy as follows :— 

Her husband Bejain was ordinary tenant 
of fields bearing the following Khasra Nos.: 
68/1, 68/2, 69/1, 69/3, 74/1, 75 and 83/2, 
in Mauza Behroda. Вејаіп left the village 
on pilgrimage in the month of Asarh 
Sambat 1972—28th June-26th July 1915, 
leaving the plaintiff in occupation of the 
fields. The first 3 defendants, of whom 
2 are appellants bere while the third is 
now represented by his sons, caused the 
fields to be entered in the village papers 
as their Khudkasht, they being the 
Malguzars, although they were notin 


t 
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possession and had no right to the fields. Wasudeo Gharpure v Qanu Kunbi (4) 


Iu Shrawan Sambat 1973—16th July-13th 
August 1916 news of  Bejain's death 
reashed the village and the said defend- 
ants then illegally took possession of the 
fields, although the plaintiff as Bejaip's 
widow was heir to his property. The trial 
was complicated by including in the claim 
two other fields and two houses with which 
we are not now concerned, as the plaint- 
iffs holds а decree for possession of those 
items of property against the 4th and 
5th defendants who are not parties to this 
appeal. 

The first 3 defendants contended in both 
the Courts below that the suit is one 
between a landlord and a tenant as such 
and could not, therefore, be tried by the 
Munsif in whose Court the plaint was 
filed, he not being also a Revanue Offiser. 
This contention was overruled by the trial 
Judge and also in first appeal, bat is 
again raised here. 

The lower Appellate Court his relied 
оп Durbasa v.  Khalaksing (1) and 


Ganpat v. Trimbak (2). It has also re- 
ferred to Ganpat v. Trimbak (3), as an 
authority for the view that the word 


"éjeotment" in section 94, Central Pro- 
vinces Tenancy Act, 1898, implies some 
degree of force or violence and pointing 
out that no actual use of violence is 
alleged in the plaint, has held that the 
Suit cannot ba regarded as one to recover 


possession of land from which a tenant: 


has been illegally ejested by the landlord 
for the purposes of the notification issued 
by the Local Government under section 
97 of the Tenanay Act. 

For the appellants it is urged that the 
plaint describes the firat threa defendants 
as Malguzars aud the plaintiff as Bejain's 
heir, and, therefore, as tenant after him; 
that the oases cited in Durbasa v. Khalak- 
sing (1) and Ganpat v. Trimbak (2) are 
distinguishable; and that the aotion of the 
landlord as described in the plaint amounts 
to ejectment in law. For the respondent 
reliance is placed upon oertain remarks 
at page 61* in Ganpat v. Trimbak (2) 
and it is said on the authority of 

(1) 4N. L. R. 63. 

(2) 19 Ind. Oas. 759; 9 N. L. R. 64, 

(8) 3 Ind. Cas. 51; 6 N. L. R. 97. 


Pago of ON. L. R.—Ed, 





that the plaint does not include any allega- 
tion that the plaintiff became tenant of 
the land, there being no assertion that 
She was ever recognised as such. In 
Durbasa v. Khalaksing (1) the suit 
was bronght“by the Malguzar to whom 
an occupancy tenant had surrendered his 
holding and the defendant wasa sub tenant 
of the original tenant whose snb-tenansy 
was said to have terminated. In the words 
of the judgment, the suit was brought as 
against a trespasser, not against a tenant 
or sub-tenant. The position there is thus 
clearly distinguishable from that in the 
present case, in which the plaintiff un- 
mistakahly claims to have succseded her 
husband as tenant and dessribes the first 
three defendants as landlords of the village. 
In Ganpat v. Trimbak (2) the original 
tenant sued for recovery of possession 
of an occupancy holding acquired by the 


defendant from tbe plaintiffs guardian 
during the plaintiffs minority, alleging 
fraud and other gircumstances. The 


defendant was the sole: landlord of the 
village in which the holding was situate, 
but this fact was not disclosed in the 
plaint. The landlord's possession there 
rested on the alienation which was valid 
until set aside, so that it could not be 
said that the minor had been illegally 
ejected. In Amba ү. Sheoram (5) it was 
pointed out, in my opinion correctly, that 
a person who takes wrongful but peaceful 
possession and when asked to give up 
possession by the rightful holder refuses 
to do so must be held to eject the right. 
ful holder, provided his declared intention 
is to retain possession permanently, and 
that the force contemplated in Ganpat v. 
Trimbat (3) includes the moral equivalent 
of fores. The plaintiff inthe present case 
alleges that the landlords unlawfully took 
possession of the land and in the circum. 
stances such conduct necessarily implies 


that if opposed, the intruder will use 
violence. 
In Kavtooki v. Ganpat Rao (6) it was 


held that to constitute an ejestment within 
the meaning of seotion 81 of the Tenansy 


(4) 8 N. L. R. 185. 
(5) 27 Ind. Cas, 864; 11 М, L, R. 8, 
(6) 1 C. P. L, В. 107. 
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Асі, 1883, which corresponds with section 
94 (1) of the Act now in.force, itis not neces- 
sary that a landlord should actually remove 
the tenant of a holding, it being sufficient 
if the tenant is excluded from possession. 
It was held that if a tenant dies leaving 
au heir who fails to take possession and 
the landlord takes possession, the limitation 
£o recover possession of the holding is two 
years counting from the date of the original 
tenant’s death. It was also pointed out 
that as the plaintiff was the daughter and 


heiress of tbe deceased tenant, it was 
immaterial that she never paid rent or 
acquired the position of a tenant: she 


inherited the land by virtue of her descent 
from the deceased tenant and her exslusiou 
from possession amounted to an ejectment. 
The position of the plaintiff in the present 
oase as described in her plaint is mush 
stronger, for she alleged actual occupation 
during her husband’s absence from home 
and unlawful termination of that ocou- 
pation by the landlord after his death, 

` The respondent's learned Pleader presses 
upon me some remarks upon the meaning 
of “ejectment” made by myself in Sheo- 
ram v. Abdul Wahidkhan (7), but in that 
ease the sirscumstances were unlike those 
in the present, for the landlord merely 
held on after occupying as  batazdar for 
a specified term and did not overtly assert 
possession ix the capacity of landlord. 

In my opinion, the present suit is one 
between the plaintiff as tenant and the 
present appellants as landlords and by reason 
of section: 97 of the Tenancy Ast is triable 
only by a Judge who is also a Revenue 
Ofiser. Тһе decree of the Munsif, in во 
far as it gives the plaintiff possession of 
fields Nos. 12 and 60 against the defendant 
Dwarka Pershad and of two houses against 
the defendant’ Budhu, holds good, inasmuch 
as those defendants are no parties to this 
appeal. So far, however, as the other fields 
are concerned, the decrees of the lower Courts 
are set aside, The pl&int' will be returned 
to the plaintiff with a view to its 
presentation to a Judge who is also a 


Revenue Officer competent to try a suit 
for recovery of possession by а tenant 
who has illegally been ejected by his 
Jandlord. 4 


/ 


(7) 6 Ind, Cas, 087; 6 N. L, R. 96, 
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The new trial will be confined to the claim 
regarding Nos. 68/1, 68/2, 69/1, 69/3, 74/1, 
75 and £3/2. The present appellants’ 
sosts in both Appellate Courts will be paid 
by the plaintiff. Costs in the Munsif’s 
Court arising out of the claim to the 
fields last mentioned will be costs in the 
cause, 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Ехесотон First Appeal No. 72 or 1918. 
March 11, 1919. 
Present:—Mr. Justice Piggott and Mr. Justice 
Walsh. 

Molvi KHALIL-UL-RAHMAN— 
OssectoR—DeEFsNDaNtT—APPELLANT 
versus 
GOKUL CHAND-—DRCREE-HOLDER— 
PLAINTIFF — RESPONDENT, 

Execution of decree—Sale, confirmation of—Interest 
awarded by decree, whether recoverable up to date 
of confirmation of sale, 

Where property is sold in execution of a decree, 
which awards irterest until realisation, the decree- 
holder is entitled to interest for the period interven- 
ingbetween the date of the sale and the date of 
confirmation of the sale. Гр. 778, col. 2.] 

Execution first appeal against the decision 
of the Additional Subordinate Judge, 
Moradabad, dated the 26th January 1918. 

Mr. G. Agarwala, for the Appellant. 

Mr. Peare Lal Banerji, for the Respond- 
ent. 

JUDGMENT.—This is an appeal by a 
judgment-debtor in an execution oase, It 
is sufficient to say that a mortgage decree 
for a very large sum of money was passed 
and that under this decree.the property 
of the judgment-debtor in foar villages was 
ordered to be sold. There were certain 
objections raised in the course of the pre-. 
paration of the sale proclamation and the 
judgment debtor, being dissatisfied with the 
decision of the exesution Court on these 
points, filed an appeal to this Court, which 
was registered as Execution First Appeal 
No. 329 of 1917 and disposed of on the 


Vol. L] INDIAN 
KHALIL-UL-RAHMAN 0, GOKUL CHAND, 


2lst of May 1918. During the pendency 
of this appeal the sale of one of the 
properties in question, namely, the rights 
of the jadgment-debtor in ‘а village called 
Dhoti, was ordered to be stayed fcr a 
_time. Theother three properties were sold 
and purchased by the deeree.holder and 
by other outside auction-purchasers, The 
order for stay in respect of village Dhoti 
having bean discharged, the decree-holder 
applied for the sale of that property also. 
Once again the jidgment-debtor raised 
various objections regarding the sale pro. 
elama&tion proposed to be issued by the 
Court and, these having been overruled, he 
has brought this present appeal. The pro. 
perty has, in the meantime, been sold for 
a substantial sum. After this appeal had 
been filed, that is to say, on the 91st of 
May 1918, the order of this Court on 
Execution First Appeal No. 329 of 1917 was 
passed and by that order the appeal of 
Kbalil-ul-Rahman, judgment-debtor, was 
dismissed, with the remark that the Court 
found no force whatever in the said appeal, 
Та the meantime, the rights of. Khalil-ul- 
Rahman in the villaga of.Dhoti have been 
brought t^ sale under а · simple money 
decree and have been purchased by one 
Makhan Lal, who is the appellant in 
another appeal now pending before us. 
Khalil ul-Rahman therefore has no interest 
whatever in the property in the village 
of Dhoti, to which this appeal relates, and 
it is at least open to argument, whether 
he has any locus stand: to take obiestions 
to the sale proclamation or to maintain 
this present appeal. The most substantial 
point raised by him is as to the description 
of the property in the village of Dhoti 
entered in the sale proclamation, It will 
be more convenient to diseuss this point 
in the sonnected appeal filed by Makhan 
Lal, but во far as Khalil-ul-Rahman is 
concerned, it is certainly concluded against 
him by the order of this Court on Execution 
First Appeal No. 329 of 1917. Inthat ар- 
peal the same identical point regarding the 
description of the share in village Dhoti in 
the sale proclamation was taken which it is 
sought to raise in the present appeal, and 
the Oourt overruled it, along with all the 
other pleas taken in the memorandum of 
appeal, as having no force whatever. Ап. 
other point raised is as to the sum for 
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which execution has been taken out. The 
decree-holder admitted that, by reason of 
the auction sales which had taken place 
prior to the sale of Dhoti, his deoree had 
been so far satisfied that only a sum of 
Rs. 15,120-4.0 remained due. Oa this he 
claimed interest,asallowei by the deore» itself, 
amounting to Rs, 327-9-0. These two items 
are not in dispute. The decree-holder, how- 
ever, claimed a further sum of Rs. 320, This 
represents interest on the rest of the mort- 
gage debt for a period between the 22nd of 
July 1917 and the 17th of September 1917, 
The former of these dates is the date of the 
sale of the property of Khalil-ul-Rahman 
in villages Fazilpur and Shahjahanpur. The 
second of these dates is the date of the 
confirmation of the said sale. The proprie- 
tary rights in Shahjahanpur were purchased 
by an ontsider and, in view of the fact 
that the decree-holder was entitled to 
interest until realisation, and that he could 
not have withdrawn the money from 
the Court until the sale had been вор. 
firmed, he seems clearly entitled, as the 
Court below has held, to his interest up 
to the data of confirmation of sale. 

‘As regards the village Fazilpur, which 
was purchased by the deoree-holder him- 
self on a bid of Rs. 29,090, the position 
is not quite so clear. Presumably the 
interest due on Rs. 29,000 for the period 
between the 22nd July 1917 and the 
l7th of September 1917 would amount to 
Rs. 265.13.4 and the objection whioh we 
hava to determine must be taken to be 
limited to this amount, When the decree- 
holder bid at the auction sale up to the 
sum of Rs, 29,0009, he in fact asked the 
Court to record the satisfaction of his 
decree to that extent. But as the Court 
below has pointed out, satisfaction of the 
decrae to that extent could not be entered 
until the sale had been confirmed. It is 
quite true that under section 65 of the 
Code of Civil Procedure, the auction pur- 
chaser’s title to property sold at a public 
auction dates baok, ones an order of 
confirmation has been passed, to the date 
on which the sale was held; but this 
does not seem to affect the qnession of 
the right vested in the decree-holder by 
reason of his being allowed interest until 
realisation under the terms of his decrae, 
The fast that a deoree, ihe satisfaction 
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of which has resulted from the decree- 
holder himself bidding the full t noun 
of the same at the execution sale, ‘s not 
actually satisfied until the sale has been 
confirmed, was pointed out by the learned 
Judges of the Bombay High Court in the 
ease of Ganesh v. Purshottam (1) and was 
there made the ratio decidendt of an 
important question affecting the rights 
of decree-holders who had purchased under 
their own decree. The principle involved 
seems to be applicable to the present 
ease also and the decision of the Court 
below on the point must be affirmed. 
For all these reasons we dismiss this 
appeal with costs, including fees on the 
higher soale. · 
Appeal dismissed, 


(1) 1 Ind. Саз, 106; 11 Bom, L, R. 26; 6 M. L. T. 


228; 38 В, 811 at p.316. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS Frest Огуп, APPEAL No. 2377 
or 1917. 5 


February 3, 1919. 
Present:—Mr. Justice Wilberforce. 
MIRZA ALI—DEBTOR— APPELLANT 

Versus 
Musammat QADARI KHANAM— 


UREDITOR— RESPONDENT. 

Provincial Insolvency Act (III of 1907}, ss. 24, 26 
(2), 48, 45 (2)—Discharge, conditional, on furnishing 
security for payment of deferred dower, validity of. 

In the schedule of his debts an insolvent included 
the amount due to his wife for prompt dower for 
which a decree had been passed against him. His 
wife, however, got the full amount of the dower 
entered in the schedule. Не paid off all debts 
and then applied for a discharge. The Court 
granted the application conditional on the insolvent 
furnishing security for the payment of the deferred 
portion of the dower when it became payable and 
directed that unless he complied with this order, 
proceedings under section 43 of the Provincial Insol- 
venoy Act should be continued against him: 

Held, (1) that in view of the proviso to section 
24 of the Provincial Insolvency Act the amount of 
deferred dower should not have been entered 
in the schedule ; [p. 774, col. 2.] 

(2) that it was not fair to suspend the discharge 
of the insolvent on account of an undetermined 
liability which might never arise, and that the 
Court was not competent to make it a condition of 
the discharge that the insolvent should furnish 
security for the amountof this liability; [р. 776, 
col. 1.] 
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(3) that the wife of thainsolvent should apply 
for expunging the debt from the schedule and that 
the insolvent should be granted an unconditional 
discharge. [p. 775, col. 2.] | 

Miscellaneous first appeal from the order 
of the District Jadge, Karnal, dated the 
16th July 1917, directing the insolvent to 
furnish sesurity for payment of deferred 
dower to his wife. 

Mr Nand Lal, for the Appellant. 

Sheikh Niaz Al, for the Respondent. 


JUDGMENT.—In this case an insolvency 
petition was presented by one Mirza Ali 
in 1900. Among his debts he included 
Rs. 662 as due to his wife for prompt 
dower for which a decree had been passed. 
He has now paid off all his debts and 
has applied for an order of discharge. 
This has been granted conditionally on 
hie furnishing security to the Court for 
the payment of the deferred. portion of 
the dower when it becomes payable, It 
was directed moreover that unless he 
complied with this order, proceedings under 
section 43 would be continued against 
him. Against this decision both the insol. 
vent and hiz wife appeal. The wife asks 
that the entire amount be paid before 
discharge is allowed and that the proceedings 
under section 43 may be continued. The 
latter ground of appeal has, however, been 
withdrawn. The insolvent appeals against 
the order requiring him to give security 
for a debt rot yet due and which may 
never become due. The insolvent himself 
merely entered in the list of debts the 


amount due on ace unt of prompt dower. 
His wife, however, got tbe full amount 
of both prompt and deferred dower 


entered in the schedule, and it is argued 
on her bebalf that an uncorditional order 
of discharge will release the insolvent 
from any amount due as deferred dower 
under section 45 (2) of the Provincial 
Insolvency Act. This, of course, is correct, 
but the remedy against any such injustice 
is simple. The Court should have directed 
the wife to make an application herself. 
or through the Reseiver under section 76 
(2) of the Act for the expunging of the 
amount of the deferred dcwer, It is 
moreover most doubtful whether the debt 
should have been originally inoluded in 
view of the proviso to section 24. The 
value of the deferred dowcr at the time 
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entered in the 
of being fairly 
possible for it to 


when: the amount was 
schedule was incapable 
estimated, as it was 
besoms payable after a short or long 
period, or perhaps, never to become pay- 
able in the event of the wife predeceasing 
her husband and leaving no heir. If this 
debt is ‘expunged from the schedule, no 
disadvantage will ассгпе to the wife unless 
of course her husband dies eventually in a 
penniless condition. It is not fair, however, 
to suspend his discharge on this account 
.for the undetermined liability which may 
never arise, nor was the Jourt competent 
to make it a condition that he should 
furnish security for the amount of this 
liability. Тї could only have granted an 
order of discharge subject to any oondition 
with respect to future income or with 
respect to after-acquired property, but 
the order under appeal. has made no such 
conditions. 


I, therefore, dismiss the appeal of the 
wife and accept the appeal of the inaol- 
vent; but in order to safeguard the rights of 
his wife I order that she shall be 
granted an opportunity to apply to the 
Insolveney Court for the exouoging of the 
amonnt stil due for deferred dower from 
the schedule, and that upon the expunging 
of this item an unconditional discharge 
shall be granted to the insolvent, The 
wife should make- her application under 
section 26 (2) within 20 days from the 
receipt of this record in the lower Court, 
or in default the application for discharge 
will be accepted. The parties can bear 
their own costs in Loth Courts. 


Appeai allowed. 
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/MADRAS HIGH COURT. 
First Огут, Appears Nos. 207 or 1916 anp 178 
or 1917. 
January 29, 1919. 

Present :—Sir John Wallis, Kr., Chief 
Justice, and Justice Sir William 
Ayling, Kr. 

GURUSAMI NADAN AND OTHERS— 
Derenpants Nos. 1 Амр 2 AND 4 TO 10— 
APPELLANTS 
versus 
T. S. GOPALASWAMI ODAYAR anb 
OTHERS— PLAINTIFFS Nos. 1 то 3 AND 5 108 
AND Derenpant No 11—Rusponpenrs, 

Hindu Law—Joint family-Debt contracted by 
manager - Necessity—Burden of proof- Joint trade— 
Presumption—Omission by defendant to produce 
accounts to prove necessity Evidence Act I of 1872), 
s, 1'4, ill lg’. 

The onus of showing that a gebt contracted by 
the manager of a joint Hindu familv is binding 
on the family is, їп the first instance, on the 
party seeking to enforce its payment [p. 776, col. 2.) 


Quzre:—Whether the presumption applies to loans 
contracted by the manager for the purpose of a joint 
family trade. 

Even where the onus is on the plaintiff, the failure 
by the defendants to produce their accounts, when 
summoned to do so. to rrove a family necessity 
for the debt will raise a presumption adverse to 
them under secti-m 114, illustration g* of the Wri. 
dence Act. The defendants cannet refuse to produce 
the best available evidence, relying on the weakness 
of the plaintiff’s case or on the onus being cast on 
the plaintiff which he has failed to discharge, 
On defendants’ failure to produce accounts, the 
onus shifts on to them to prove that the debt in 
question was not incurred for joint family pur- 
poses. [p. 776, ool. 2.] 


Appeal against the decree of the Court 
of the Subordinate Judge, Kumbakonam, in 
Original Suits Nos. 58 of 1914 and 61 
of 1914 (Appeal Suit No. 462 of 1916, 
District Court, Tanjore), respectively. 

FACTS appear from the judgment, 

The Hon'ble Mr, S. Srinivasa Atyangar, 
Advocate General, and Mr. К. Rajah Atyar, 
for the Appellants.—The debt was contracted 
by the manager of the family and the onus lay 
on the plaintiffs to prove that it was for family 
necessity and was binding on the family, 
If the plaintiffs fail to prove it their 
case fails. Defendants’ failure to produce 
their books of account does not displace the 
initial onus that lies heavily on the plaintiffs, 

The Hor’ble Mr. T. Rangacharter and Mr, 
A. Srirangachariar, for the Respondents.—I¢ 
was Jefendants’ duty, when summoned, to pro- 
duce their books of account or to account for 
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their non-production, Plaintiffs’ case was that 
those books would show that the debts 
were contracted by the manager for a 
business purpose. Their omission to produce 
them immediately creates an adverse pre- 
sumption under section 114 (g) of the 
Evidence Act, In any event from that 
time forwards the onus is shifted on to 
the defendants of proving absence of family 
necessity. 
JUDGMENT. 

Wars, C. J.~-This is asnit by the members 
of a temple committee to recover temple funds 
which were originally lent on two promissory 
notes, Exhibits E and J, dated 10th January 
1893, executed by the late: Ratnaswamy Nadar, 
brother of the lət defendant, father of 
defendants Nos. 2 to 4 and unole of defendants 
Nos. 5 to 10. Several promissory notes were 
executed in renewal of Exhibits E and J 
by Hatanswamy Nadar, the last cf which 


were Exhibits A and А-1. The only 
question is whether there is sufficient 
evidence to support the Subordinate 
Judge’s finding that these debts are. 


binding on the joint family of the defendants 
of which the deceased Ratnaswamy Nadar 
was the managing member. In 1893, when 
the loan was contrasted, his brothers were 
minors and there is evidence that be was 
carrying on the business of an Abkari 
contractor and that the business was a 
joint family business. The family had 
been engaged in the business for a great 
many years, and indeed for a long time 
were the best known Abkari contractors 
in Southern India. It is contended for 
the appellants that the plaintiffs have not 
shown that the debt was contracted by 


the late Ratnaswamy Nadar for purposes 
binding on the family. The member” of 
the temple committee who advance the 


loan are dead, the clerk whom they called, 
P. W.No.8, was unable to speak from per- 
sonal knowledge, and the witnesses connected 
with the defendants whom the plaintiffs 
put into the box were not anxious to help 
them, so that there isa dearth of direct 
evidence. The books of the defendants’ 
firm, if produced, would show whether the 
money advanced was utilised in the busi- 
ness and the debt was treatedas a family 
debt. The plaintiffs summoned the defendants 


to produce their books, but the defendants, 


failed to produce them or to explain their 
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failure, and also abstained from going 
into the box relying on the weakness of 
the direct evidence for the plaintiff. The: 
defendants were under a duty to produca 
their books when summoned or to ascount 
for their failure to doso; and, as they have 
done neither, a presumption arises under 
section 114 (g) of the Indian Evidence Aot 
that the books, if produced, would have 
been unfavourable to their case and would 
have shown that the money was borrowed 
for the purposes of the business, which is 
in accordance with the general probabilities 
of the case. The Privy Council have recently 
ruled in Murugesam Pillai v. Gnana Sambanda 
Pandara Sannadhi (1) that defendants 
are not entitled to lie by trusting to the 
abstract doctrine of onus of proof and 
refuse to furnish the Court with the best 
material for its decision, and that if they 
do so, the Court is free to aconolude that 
the evidence, if produced, would not have 
supported the defendants’ case. There was 
no doubt other evidence for the plaintiffs 
in that case, but the presumption against 
the defendants arises whether the plaintiffs 
have any evidence or not and, in my opinion, 
it is clear enough to shift the burden 
in this case, assuming it to be on the 
plaintiffs, and to throw on the defendants 
the onus of proving that the debts in 
question were not incurred for joint family 
purpotes, 


I have assumed that the onus of showing 
that the debt is binding on the joint 
family is on the plaintiffs in the first 
instance, as is generally the case with 
regard to monies’ borrowed by the manging ` 
members. In Nagendra Ohandra Dey v. 
Amar Chandra Kundu (2) and Ganpat Rat 


v. Munni Lul (3) this presumption has 
been held to apply even where the 
manager is carrying on а joint family 


business, but as pointed ont by Chandravarkar, 
J, in Raghunathjz Tarachand у. Bank 
oF Bombay (4), which was nob cited ia the 


case last mentioned, the case of a joint 

(1) 89 Ind. Сав. 659; 40 M. 402; 21 M. L.T. 285; 32 
M. L. J. 369; 15 А. L. J. 281, 1 P. L. W. 457; 5 L. W. 
759; 21 C. W. N. 761; 19 Bom. L. В. 456; 25 О. L. J. 


589; (1917) M. W. N. 487; 44 I, A. 9$ (P. О). 
(2) 7 0. W. N. 725. 
(3) 13 Ind. Oas. 34; 34 A. 135; 9 A. L. J. 54. 
(4) 2 Ind. Cas. 173; 34 B. 72; 11 Bom. I. R. 265. 
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trading family is in many ways exceptional 
and it appears open to question whether 
in such a family the presumption should 
not be the other way. The appsals should 
be dismissed, ` 
AYLING, J, —I agree. 
M, C. P. i 


Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civiu APPEAL No, 996 or 1918. 
February 21, 1919. 

. Present:—Sir Henry Riohards, Кт., 
Chief Justice, and Mr. Justice Rafique. 
NANAK CHAND AND ANOTBRER— 
Deranpants—APPELLANTS 
versus 
CHAMELI KUNWAR— 


Poarntirs— RESPONDENT. 

Mortgage—Mortgaged property leased to mortgagor 
—Decree for rent obtained by mortgagee—Sale of 
mortgaged property in execution—Purchaser, rights of 
— Evidence Act (I of 1872), s. 116—Estoppel. 

A mortgagee obtained a decree for rent against 
his mortgagor to whom the mortgaged property 
had been leased and in execution of that decree 
brought the mortgaged, property to sale. In a 
subsequent suit for realisation of the mortgage 
money the auction-purchaser claimed that he had 
purchased the property free from the mortgage, 
It was found that at the time of his purchase he 
was aware of the existence of the mortgage: 


Held, (1) that the purchaser was entitled only . 


to the right and interest of the mortgagor which 
alone could be sold in execution of the deoree for 
rent ; [p. 777, col. 2.] : 

(2) that the purchaser being aware atthe time 
of his purchase of the existence of the mortgage, the 
mortgagee was not estopped from enforcing his 
rights under the mortgage. [р. 778, col. 1.] 


Second appeal from a decree of the First 
Additional Judge, Aligarh. 

Mr. Panna Lal, for the Appellant. 

JUDGMENT.—This appeal arises out of 
a suit which was brought to realise the 
amount of a mortgage. The facts appear to 
be that after the mortgage (which was 
usufructuary in form) was made, the mort. 
gagee made a letting of the property which 
consisted of houses to the mortgagor. Rent 
fell into arrear; the mortgagee brought 
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a suit for the rent, obtained a decree and 
put up the houses for sale. They were 
purchased by the appellant here. When 
the present suit was instituted, it was con- 
tended on behalf of the appellant that he 
must be taken to have purchased the entire 
interest in the houses and that the plaint- | 
iff was not at liberty as against him to 
set up the mortgage. The finding of the 
Court below is that the defendant, who 
was the auction-purchaser, knew of the 
existence of the mortgage and purchased 
the property at a price which was far less 
than the value of the houses had they been 
free of incumbrances. It is contended on 
the authority of Muhammad Hamid-ud-din 
v. Shib Sahai (1) and certain other rul- 
ings that the appellant here must be deemed 
to have purchased the houses free from all 
We think that there is no 
force in this contention having regard to 
the finding of the Court below. It is 
admitted that if the simple money deoree 
had been obtained by some person other 
than the mortgagee, it would only be the 
interest of the judgment-debtor that could 
be sold, The interest of the jadgment- 
debtor was merely his equity of redemption 
(and his tenancy if the latter had any 
value.) It is said, however, that because 
the decree-holder happened to be the mort- 
gagee, the mortgagee after the sale is 
estopped from setting up his mortgage. If 
any question of estoppel arises it must be 
under the provisions of section 115 of the 
Evidence Aot, which provides that "When 
one person has by his declaration, act 
or omission intentionally caused or permitted 
another person to believe a thing to be 
true and to act upon such belief, neither 
he nor his representative shall be allowed, 
in any suit or proceeding between himself 
and such person or his representative, to 
deny the truth of that thing.” We may 
concede for the purpose of argument that 
the omission to state at the time of the 
attachment of the property that the decree. 
holder „Бай a mortgage thereon amounted 
{о an omission" within the meaning of 
this section, but it was necessary before 
desiding in favour of the defendant to find 
that by that "omission" the decree-holder 


(1) 21 A. 809; A. W. N, (1899) 87;9 Ind, 
(x. s.) 906, ; на 
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had intentionally caused the anuction-pur- 
chaser to believe that there was no mort- 
gage on the property and had caused him 
to act upon that belief. In the present 
oase the findings show that the auction- 
purchaser did not believe that there was 
. no mortgage. On the eon!rary the finding 
is that he knew that there was a mort- 
gage. The purchaser did not ast on the 
belief that there was no mortgage. The 
finding is that he did not pay the full 
value of the houses. We think on the 
findings of fact arrived at, the decree of 
the Court below was quite correct. We dismiss 
the appeal. 


Appeal dismissed. 





PATNA HIGH COURT. 
Secono Отг. Aresa No. 1319 or 1917, 
April 3, 1919, 
-Present:— Mr. Justice Das. 

KALI SAHU-—DE&FENPANT— APPELLANT 
versus 

GIRDHARI MISTRI AND OTHERS — 

. — PLAINTIFF3— RESPONDENTS. 

Transler of Property Act (IV of 1882), s. 43— 
Transfer by person having no title—Subsequent ac- 
quisition of title, effect of—Bengal Tenancy Act (VIII 
B C. of 1885), ss, 2, 108—Municipality, land situated 
within, whether within scope of Act—Record of Rights, 
publication of— Certificate of Revenue Officer, effect. of. 

The general principle underlying section 43 of 
the Transfer of Property Act is that if a person sells 
an estate to which he has no title and after the 
conveyance acquires a title, he will in equity be 
compelled to convey it to the purchaser because 
as between the transferor and the transferee, the 
transferor cannot plead a subsequent title acquired 
by purchase. [p. 779, col. 1.] n Po 

Lands situated within a Municipality are within 
the scope of the Bengal Tenancy Act, unless they 
are gazetted out of its operation by a notification 
duly published by the Local Government Гр. 780, 
col. 1.] 

Under section 103 of the Bengal Tenancy 
Act, the certificate made by the Revenue Officer as 
to the publicdtion of the Record of Rights is con- 
clusive evidence asto the publication of the record 
and as to its having been duly made under Chapter X 
of the Act. [ p. 780, col. 1.] 


Appeal from a decis'on of the Sub. 
ordinate Judge, Saran (Chapra), 
Mr. Purnendu Narain Sinha, for the 


Appellant, 
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Mr. B. N. Mitter, for the Respondents. 

JUDGMENT.—On the 16th September 
1893 the appellant sold a plot of land 
measuring 7 cottas to the plaintiffs and 
to two other persons who amicably divided 
the plot amongst. themselves, the plaint- 
Ёз getting the western portion of the land, 
The deed of sale exesuted by the appellant 
dessribes the land as bounded on the west 
by the khet of Dhannu Singh. The appellant 
alleges that this dessription is wrong and 
that be'ween the western boundary of the 
land sold and the khet of Dhanu Singh 
thera is a narrow strip of land measuring 2 
cottas 19 dhurs which belonged to one 
Jawahir Singh and which Jawahir Singh 
sold to the appellant on the 4th September 
1904. His case is that -these two cottas 
19 dhurs of land did not belong to "im 
on the 16th September 1893 and that 
he did not purport to sell it to the plaintiffs 
and their co-vendees ou the 16th September 
1893. Lhe rival view put forward оп 
behalf of the plaintiffs-respondents із that 
the appellant is conclusively bound by the 
recital in his own conveyance and that 
the disputed land in fact belonged to the 
appellant and was by him aonveyed to 
the plaintiffs and their co-vendees, on the 
16th September 1593. 

On the 12th January 1901 the Record of 
Rights dealing with this locality was 
fiaally published and promulgated. The 
land admittedly sold by the appellant 
on the 16th September 1893 is shown as 
plots Nos. 1307, 1308 and 1309 and іа the 
p3ssession of the plaintiffs and their co- 
vendees. Tke plot whioh is now in dispute 
is shownas plot No. 806 and ач belonging 
to Jawahir Singh. There oan be, no doubt 
whatever that the Record of Rights is com- 
pletely in favour of the appellant. Subse- 
quently there were proceedings under section 
144 of the Code of Criminal Procedure 
between the parties which ended in favour 
of the appellant on the Ist March 1914. 

On the 23rd November 1915 the respond- 
ents commenced this action for adjudica. 
tion of their title with respect to the afore- 
said strip of land measuring 2 cottas 
19 dhurs and for recovery of possession 
thereof. The learned Munsif who heard 
the case decided in favour of the appellant. 
His conclusions are to be fonnd in the 
very able judgment which he has written, 
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The respondents appealed and the learned 
Subordinate Judge who heard the appeal 
was of opinion that the learned Munsif 
had missed the real points in .sontroversy 
between the parties. He thouglit that the 
Munsif should have laid down two import- 
ant issues which, in his opinion, arose in 
the case, namely, (1) whether the land 
lies within the Municipality. If so, whether 
the Settlement Khatian is operative; and 
(2) whether defendant No. 1 is estopped 
from setting up a right to the disputed 
land adversely to that of the plaintiffs. 
Having himself laid down these two import- 
ant issues, the learned Subordinate Judge 
proceeded to. discuss them and in the 
result he came to a conclusion adversely 
to the defendant No. 1, 

I will first of all deal with the question 
of estoppel. The learned Subordinate Judge 
is of opinion that section 43 of the 
Transfer of Property Act, coupled with 
a decision of the Calcutta High Court 
reported as Krishna Ohandra Ghose v. Rasik 
Lai Khan(1), completely estops defendant 
No ] from putting forward bis title to 
the land in dispute. The general principle 
underlying section 43 is that if a person 
sells an estate to which he has no title 
and after the conveyance acquires the title 
he wil in equity be compelled to convey 
it to the purchaser, because as between 
the transferor and the transferee’ the 
transferor cannot plead a subsequent title 
acquired by purchase. That is a very well 
known principle of equity and is too well 
established to need any disoussion. The 
. oae of Krishna Char dra Ghose v. Rasik Lal 
Khan (1) is founded on this principle. 
But what is the plaintiffs! case? It is not 

their ease that altbough this narrow strip 
` óf land did not originally belong to defendant 
No. 1, still he is estopped from putting 
‘forward his subsequent title acquired since 
the transfer in their favour, on the ground 
that hein fact transferred it by his convey- 
ance. Tbeir саве оп the other hand is that 
this strip of land did belong to defendant 
No. land that defendant No. 1 did convey it 
“ to them. That may be true. If true, they will 
be entitled to succeed not on the ground 
of ‘estoppel but on the ground that they 
have validly acquired a title to the disputed 


(1) 33 Ind. Cas. 568; 28 C. L. J. 501; 21 C. W, N, 218. 
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land by oonveyance from one who had 
title to it. That is not estoppel, and I hold 
that there is no question of estoppel in this 
ease at all. ` 

I now pass to the first point, namely, 
whether the land lies within the Мипіві- 
pality, if so, whether tke Settlement 
Khatian is operative. The point does not 
seem to have been discussed before the 
learned Munsif, but the learned Subordinate 
Judge thought that the pcint was of 
importance and proceeded to deal with it, 
At the outset he was faced with the 
difficulty that there was no evidence before 


him which enabled him to come to ihe 
conclusion that the land in dispute did 
lie within the Municipality, The proper 


course for him in those circumstances would 
have been to remand the case to the Court 
of first instance to take further evidence 
if necessary ard to come to в conclusion 
on that issue; but he took the extraordinary 
course of writing a letter to the Vice- 
Chairman of tbe Municipality and acting 
upon the reply of the Vice-Chairman to 
his letter. In my opinion the procedure 
adopted by the learned Subordinate Jndge 
was highly irregular and led to a failure 
of justice. Bat is the Subordinate Judge 
right in the conclusion at which he did 
arrive, namely, that tbe Revenue Authorities 
had no jurisdiction whatever to frame aud 
finally publish a Record of Rigbts in an 
area within a Manieipality? I will assume 
that this area is within the Municipality. Now 
the solution of this question depends upon 
section 1, clause (3), of the Bengal Tenanoy 
Aot. This clause provides that the Bengal 
Tenancy Act extends by its own operation 
to all the territories for tbe time being under 
the administration of the Lieutenant-Governor 
of Bengal, except the town of Caleutta, the 
Division of Orissa, and the Scheduled Dis- 
tricts specified in the third part of the first 
schedule of the Scheduled Districts Act 
1874, It is true that by Act I Bengal 
Council of 1907, this clanse was amended 
and the Amending Ast provided that any 
area situated within & Municipality under 
the provisions of the Bengal Municipality 
Act, 1884, or part thereof, and specified 
in а notification in this behalf by the 
Local Government, should also be outside 
the operation of the Bengal Tenanoy Act. 
But in 1901 when the" Record of Rights 
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in this case was published, the Municipal 
areas were undoubtedly within the operation 
of the Bengal Tenancy Act and it may 
be noted that they are even now by the 
operation of the Act itself within the 
scope of the Act, unless they are gazetted 
out of the operation of the Act by a 
notification duly published by the Local 
Government. It seems to me, therefore, 
that there can be no question that the 
Revenue Officers had jurisdiction to frame 
and publish a Record of Rights with refer- 
ence to this area. In my opinion the 
learned Subordinate Judge erred in law in 
excluding from his consideration the effect 
of the entry in the Record of Rights. It 
has been urged, however, before me that 
there has in faot been no Record of Rights 
prepared with respect t> this area. The 
Record of Rights is in evidence in this 
ease and is Exhibit No. 6. It bears the 
certificate of the Revenue Officer, whioh 
under the provisions of section 103 (b) of 
the Bengal Tenancy Ast is conelusive 
evidence of the publication of the Record 
of Rights and under cestion 103 (a), clause 
(2), the publication of the Record of Rights 
is conclusive evidence that the record has 
been duly made under Chapter X. 1 do not 
think, therefore, that it is open to the 
respondents to argue that the Record of 
Rights was not prepared under Chapter X, 
or that the due formalities were not complied 
with. 

The case must, therefore, go back to the 
Court below. І musttake into consideration 
the entry in the finally published  Rsoord 
of Rights, and come to a conclusion on all 
the evidence in the case including the entry 
in the Record of Rights. The appellant is 
entitled to the costs of this appeal, The ~, 
costs of the Courts below will abide the , 
result, and will be dealt with by the lower 
Appellate Court, 

Case remanded, 
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ALLAHABAD HIGH COURT. 
First Civit APPEAL No. 157 or 1917, 
March 10, 1919, 
Present:—Sir Henry Richards, Кт,, Chief 
Justice, and Sir Р. С. Banerji, Кт, 
GEORGE SUMMERLY CARMICHAEL 
COLE-——DEFENDANT— APPELLANT 
versus 


CATHERINE ANN HARPER— 


PLaInTIFF—ResPONDENT, 

Civil Procedure Code (Act V of 1908), s. 13—Judg- 
ment on merits, what is—Summons accepted by solicitor 
on behalf of defendant —Appearance by solicitor — 
Judgment on plaintiff's evidence, whether on merits, 


Plaintiff brought a suit against defendart in the 
High Oourt of Justice in England, Defendant was 
called away from England and was unable to appear 
and defend the suit in London, but service of the 
writ of summons was accepted by a solicitor who 
entered appeararce on behalf of the defendant, 
The action was tried by a Judge and Special Jury 
and on the evidence of the plaintiff judgment was 
given against the defendant Plaintiff brought the 
present suit on the basis of that judgment: 

Held, that the judgment was a judgment given 
on the merits within the meaning of that expression 
in section 13 of the Civil Procedure Code and was 
conclusive between the parties. Гр. 781, cols, 1 & 2.] 


First appeal from a decree of the Subor- 


dinate Judge, Shabjahanpur, dated the lst 
February 1917. 

Mesars. И, Wallach and Shamnath Mushran, 
for the Appellant. 

Mesers. B. E, O’Oonor and Lakshmi Narain, 
for the Respondent, 


JUDGMENT.—This appeal arises out of 


a suit which was brought on foot of a judg- 
ment of the High Cours of Justice in Eng- 
land. It appears that the plaintiff brought 
an action in England sgainst the defendant 
for personal injuries alleged to have been 
caused by the negligence of the defendant 
in the management of his motor gar, 
appears that the action was tried in Eng- 
land in the year 1913 before Mr. Justice 
Darling and a Special Jury, when judgment 
was given for £ 250 and costs. In the 
present suit, which was based upon that 
judgment, the defendant was examined ав 
a witness, and deposed to the fact that he 
was called away from England rather 
suddenly after the outbreak of war and that 
consequently he was unable to appear and 
defend the suit in London. It is accordingly 
contended on his behalf that the judg- 
ment was not a judgment “on the merits” 
within the meaning of section 13 of the 


It 
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Code of Civil Procedure, That section pro- 
vides that а foreign judgment shall be 
conclusive as to any matter thereby direst- 
ly adjudicated upon between the same 
parties, except in certain cases, one of 
which is where the judgment has not been 
given “оп the merits.” It is quite clear 
that a solicitor accepted service ofthe writ 
of summons and entered appearance on 
behalf of the defendant and that the case 
came regularly before a Judge and Jury, 
We will assume in the defendant's favour 
that his absence was due to his being 
required to return at very short notice to 
India. The only question which we have 
to decide is whether the judgment was given 
"on the merits.” In support of the defend- 
ant’s contention that it was not on the 
merits, the case of Keymer v. Viswanatham 
Reddi (1) has been cited. In that case 
the defendant was sued in England and 
interrogatories were administered to him 
on behalf of the plaintiff, The defendant 
refused or neglected to answer the 
interrogatories, whereupon an application was 
made on behalf of the plaintiff under 
Order XXXI, rule 21, of the English 
Judicature Act whioh provides that where a 
defendant fails to comply with an order to 
answer interrogatories, he shall be liable 
to have his defence struck out and to. be 
placed in the same position as if he had 
not defended. The application of the plaint- 
iff was granted and judgment was entered 
against the defendant under the provisions 
of this rule. Their Lordships of the Privy 
Council held that onder the circumstances 
of that case the judgment bad not been 
given “оп the merits.” In the present case 
the cirsumstances, we need hardly say, are 
quite different. In the case quoted the 
judgment followed as a penalty upon the 
defendant not complying with the order of 
the Court and the facts and ciranmstances 
of the case were never gone into at all. 
In the present case the evidence of the 
plaintiff herself, or some other evidence, 
had to be given before the Jury could find 
a verdict in her favour. We think that 
the judgment in the present case was a 
judgment given "on the merits" within 


(1) 38 Ind. Саз, 683; 40 M. 112; 16. A. І, J. 92; 21" 


M. L. T. 78;32 M. L, J. 35; 5 L. W. 842: 19 Bom. L, R. 
206; 21 С. W. N. 858; 25 О. L, J. 283; 10 Bur D, T. 
175; 44 T, A. 6 (Р, С.). 
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the meaning of that expression in section 
13 of the Code of Civil Procedure and 
consequently the judgment was conclusive 
between the parties. The result is that 


the appeal fails and is dismissed with 
costs. 


Appeal dismissed, 


— 


NAGPUR JUDIOIAL COMMISSIONER/S 
COURT. 

Secon Отуп, Arrear No. 647 or 1915, 
November 6, 1918. 
Present:—Mr. Batten, A. J. C. 
SITARAM AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
THAKURDAS AND orRERS— DEFENDANTS 


— RESPONDENTS, 

Stamp Act (II of 1899), ss. 85, 36, Sch. I, Art. 1— 
Acknowledgment, unconditional, whether implies promise 
to pay—Acknowledgment not duly stamped, admissibilit y 
of, on payment of penalty—Admitted in evidence” 
in 8, 86, meaning of. 

Article 1 of Schedule I of the Stamp Act 
must be construed strictly for the purposes of the 
Act. The Article covers an acknowledgment of 
a debt, provided that .such acknowledgment does 
not contain any promise to pay the debt. An 
unconditional acknowledgment would not be deemed 
to imply a promise to pay for the purposes of 
this Article and would, therefore, be covered by it. 
Such an acknowledgment, if not duly stamped, is 
inadmissible in evidence under section 35 of the 
Stamp Act. [p. 782, col, 2.] 

Maniram v. Seth Rupchand, 2N. L. R. 180; 4 0. L, 
J. 94 (P. 0.); 8 Bom. L. R. 501;;10 C. W. N. 874; 1 M. 
L. T. 199; 3 A. L. J. 525; 16 M. L. J. 300; 33 0, 1047; 33 
I. A. 165, distinguished, 

An acknowledgment of a debt coming under 
Article 1 of the Schedule to the Stamp Act can- 
not,if unstamped, be given in evidence for any 
purpose whatsoever, including the purposo of 
saving limitation. [p. 782, col. 2.] 

Fatechand v, Kisan, 18 B. 614; 9 Ind. Dec, (к. в.) 
918, dissented from, 

Mulji Lala v. Lingu Makaji, 21 B. 201 (Е. B.) 
Chitty’s S. О, 0. R. 482; 11 Ind, Dec. (N. в.) 136, 
followed, 

The expression “admitted in evidence” in section 
36 of the Stamp Act means the act of letting 
the document in as part of the evidence as a result 
of judicial determination of the question whether 
it can be admitted in evidence or not. In other 
words, the Court admitting it must have applied 
its mind consciously to the question whether the 
document was admissible or not, [p. 782, col, 2.] 


Chunilal Tulsiram v. Mulabai, 6 Ind. Cas. 908, 12 
Bom. L. R, 466, followed, 
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Appeal from the decrees of the Vivisional 
Judge, dated the 4th August 1915, ia Civil 
Appeal No. 43 of 1915. 


Messrs, M. Gupta and S, Ramdas, for the 
Appellants. 
Mr. A. О. Roy, for Respondent Na. 2. 


JUDGMENT.— This appeal arises out 
of а suit brought for the balance of an 
ascount, the defendants having borrowed 
money and made repayments from Sambat 
1969 to Sambat 1968, (1903-04 to 1711-12). 
Jt is alleged in the plaint that on the 
14th October 19!1 the ist defendant, who 
is the father of the 2ad and Jrd defend. 
ants, signed a stamped acknowledgment for 
Rs. 1,549 — Exhibit P-4in the plaintiffs’ ascount 
book. The suit which was brought on the 
"th Ostober 1914 was for Rs. 2,100, being 
Rs. 1,549 and interest. The first Court 
held the suit to be barred by time. There 
are two acknowledgments Exhibits P 3 and 
Р 4, dated llth November 1910 and the 
14th Ostober 1911 respectively, and it is 
admitted that unless these acknowledgments 
suffice to bring the suit withia time it 
is time barred. A one anna reseipt stamp 
was affixed to each asknowledgment, but 
the stamps were not cancelled in any 
way. The first Court held that the acknow- 
ledgments required to be stamped under 
Article 1, Sohedule I of the Stamp Aet, that 
under section 12 (1) the stamps were 
required to be cancelled and as the 
stamps were not cancelled the asknowledg- 
ments must, under section 12 (2), be 
deemed to be validated by accsptance of 
stamp duty and penalty. The lower Court 
held the acknowledgments inadmissible in 
* evidence under section 35 of the Stamp 
Act. In appeal before the Divisional Jadge 
it was urged (1) that the acknowledgments, 
being unconditional implied a promise to 
pay and could Бе validated by payment 
of stamp duty and penalty, (2) that 
though unstamped, the agreement may be 
used for the collateral purpose of showing an 
existing liability, and (3) that having beenonce 
admitted in evidence, the acknowledgments 
could not afterwards be rejected according 
to section 36 of the Stamp Ast. Ор the first 
ground it was urged that the acknowledg- 
ments implied a promise to pay and could 
be validated as an agreement under Article 5 
of Schedule I, and reliance was placed upon 
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Maniram у. Seth Rupchand (1). [n this 
Court the same argument is repeated in 
the third ground of appeal. In the above 
Privy Council ruling it is said that an 
unconditional asknowledgment has always 
been held to imply a promise to pay. The 
ruling, however, has reference to section 
19 of the Limitation Act, 1877, and 
has no connestion with the question 
whether the acknowledgment is admissible 
in evideno»s under the provisions of the 
Stump Aet. Article 1, Sshedale I of the 
Stamp Act, covers an acknowledgment of 
a debt, provided that such acknowledg- 
mant does not ocoon:ain any promise to 
pay the deb’. I am of opinion that the 
Isarned Divisional Judge was right in 
holding that Article 1 of Schedule 1 of 
the Aot must be construed stristly for the 
purposss of the Stamp Ast. 

The sesond contention in the lower 
Appellate Court is repeated in the fourth 
ground of appeal to this Court, That 
contention . is supported by Fatechand v. 
Kisan (2); but the view there followed 
was overreled by the Fall Bench in 
Mulji Lala v. Lingu Макай (3), where it 
was held that an achnowledgment of a 
debt coming under Article 1, Schedule I, 
of the Stamp Act cannot, if unstamped, be 
given in evidence for any purpose including 
the purpose of saving limitation. 


The third contention in the lower Appellate 
Court is repeated as the fifth ground of 
appeal in this Court, 1 need only refer to 
Ohunilal Tulsiram v. Mulabat (4), where 
it was held as follows: The expression 
admitted in evidence in section 36 of the 
Stamp Act means the act of letting the 
docament in as part of the evidence, but 
it must be taken in as a result of 
judicial determination of the question 
whether it can be admitted in evidence or 
not for want of stamp. In other words, 
the Court admitting it must have applied 
its mind consciously to the question whether 
the document is admissible or not. In 
the present case the Divisional Judge 


(1) 2 N. L. В. 180; 40. L. J. 94 (P. 0,); 8 Bom. L. 
R. 501; 10 C. W. N. 874; 1 M. L. T. 199; 3 А. L. J, 525; 
16 M. L. J. 300; 38 C. 1047; 33 Т. А, 165, 

(2) 18 B 614; 9 Ind. Dec. (x. s.) 918. 

(3) 21 В. 201 (F. B.); Chitty's 8. C. O. R. 492; 11 
Ind. Deo. (x. s.) 136. 

(4) 6 Ind. Cas. 903; 12 Bom. 1. R. 466, 
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says that at.the time of hearing evidence 
when the original books of account were 
produced it was noticed for the first time 
that the stamps had not been cancelled. 
The acknowledgments were never admitted 
in evidence in the proper senre of the 
term. Moreover rules 3 and 4 of Order 
ХІЧ of Schedule I of the Civil Procedure 
Code show that the copy of an entry in 
an account book can be tentatively put 
in evidence pending a оа] decision 
whether the original entry is inadmissible 
or not, and paragraph 4 of Judicial 
Commissioner’s Vircular 114 supports the 
view that “admitted in evidence” means 
finally admitted in evidence after judicial 
consideration of all circumstances relating 
to its admissibility The words at any 
stage of the same suit, in section 36 of 
the Stamp Act, mean at a stage subse. 
quent to a judicial determination as ta the 
admissibility of the instrament. 

The second and only remaining ground 
of appeal is not pressed. z 

The appeal is dismissed with costs. 

Appeal dismissed. 


——— 


PATNA HIGH COURT. 
MiscELLANEOUS Ст. APPEALS Nos. 114 
AND 287 or 1918. 

Marsh 26, 1919, 

Present: —Mr, Justice Mullick and 
Mr. Justice Jwala Prasad. 

Babu ABHEY ВАМ JHA—PETITIONER— 
APPELLANT 
versus 


KANDARP NARAYAN JHA AND OTHERS— 


OerosiTE PARTY— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), О. ІХ, +. 18 
—DBecree, ox parte, application to set aside—GQuardian 
ad litem, appointment of, whether can be questioned 
—Remedy, proper. 

Per Mullick, J.—Order IX, rule 13 of the Civil 
Procedure Code, which relates to the setting aside of 
ex parte decrees assumes that there was a party 
upon the record against whom a valid decree has 
been made and is binding. It isa special provision 
laying down a summary procedure for setting aside 
decrees which are valid but which have been obtained 
by some irregularity or suppression in tho service 
of the necessary summons. р. 785, col. 2.] 

Where, however, in a proceeding under Order IX, 
rule 13 of the Civil Procedure Code, а minor 
defendant alleges that no legal guardian was appoint. 
ed, that is tantamount to a plea that he was 
not impleaded in the suit, and that the decree 
was made against а person who was not upon the 
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record. Such a plea. is, therefere, not open fo an 
applicant under the rule.[p. 786, col. 2 ] 

Per Jwala Prasad, J.—A. regular suit does not lie 
to set aside a decree ew parte on the mere ground 
of non service of summons, but where a decree 
ex parte is alleged to have been obtained by a 
plaintiff by fraud, the defendant is entitled, besides 
the remedies provided for in Order IX of the tivil 
Procedure Code, to institute a regular suit to set 
aside the decree on the ground of fraud, The fact 
that the defendant can get his redress by means 
of a suit does not in itself bar his availing himself 
of the remedy provided for in Order IX, rule 18 
of the Code, provided he satisfies the conditions 
laid down in the гше. [p. 787, cols. 1 & 2.) 

It is too wide a proposition to lay down that 
Order IX, rule 13 of the Oivil Procedure Code, 
implies a valid decree, for a defendant is always 
entitled to show that an ex parte decree was ob- 
tained against him by means of surreptitious or 
fraudulent service of summons although it was 
made to appear to the Court under Order IX, rule 6, 
that the summons was duly served., Lp. 788, col, 1.] 

Although on the face of a decree it appears 
that it is proper and valid, the defendant in 
applying under rule 18 of Order IX of the Civil 
Procedure Code to set it aside can show that the 
Court was misled by fraud in passing the decree. 
[p. 788, col. 1.] 

The words “sufficient cause” in Order IX, rule 13, 
would bring a case within the purview of the 
rule, if the defendant can show that there was 
no appointment of a guardian or that there was 
some defect in the appointment which prevented. 
him as a defendant from appearing in the suit. 
[p. 788, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Darbhanga, 

In No. 114 or 1918, 

Messrs. S. Sinha and Murari Prasad, for the 
Appellant. 

Messrs. Kulwant Sahat, Raiendra Prasad 
and Siveswar Dayal, for the Respondents, 

In No. 287 or 1918, 

Messrs. S. Sinha, Krishna Sahay and 
Murari Trasad, for the Appellant. 

Messrs. Rajendra Prasad, Siveswar Dayal 
and Bimla Oharan Sinha, for the Respondents, 
JUDGMENT, 

Motttck, J.—These two appeals arise out of 
two decrees obtained by Kandarp Narayan 
Jha against a mortgagor named Anrudh 
Prasad Singh and against three second 
mortgagees named Nand Lal Jha, Mahindra 
Jha and his nephew Abhey Ram Jha. 

It appears that Kandarp Narayan took 
two mortgages of the properties Tauzi 
No. 10066 and Tauzi No. 280 on the 7th of 
dune 1897 andthe 20th of November 1897 
respectively from Anrudh Prasad. There- 
after a second mortgage in respect of both 
properties was executed by the mortgagor 
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ln ‘favour of Lakshmidat, the predecessor- 
in-interest of Nand Lal Jha, Mahendra and 
Abhey Ram, who was the son of Narain 
Prosad’s brother Nand Lal. The second 
mortgagees brought their snit first, namely, 
on the 24th of May 1905, and obtained a 
preliminary decree. Then on 26th Decem. 
ber 1903, the -first mortgagees brought 
two suits upon their two mortgages implead- 
ing Nand Lal, Mahendra and Abhey Ram 
as defendants Nos. 7, 8 and 9 and on 
the 16th of January 1908 Nand Lal Jha 
was appointed guardian adlitem of 
Abhey Ram, who was found to be a 
minor. It is alleged that the service of 
the notice necessary for the appointment 
of а guardian according to law was made 
on the 13th of December 1905, and 
that the summons in the suit was served 
upon the minor defendant on the 13th of 
January 1906. The decree was obtained on 
the 18th of April 1906 and Tauzi 
No. 10066 was brought to sale on the 15th of 
June 1910, The sale was confirmed on the 
28rd of July 1910, the sale certificate was 
issued on the 23rd of July 1910, the writ of 
delivery on the 22nd September 1910, and 
possession given to the deoree-holder on the 
21st of October 1910. 

Meanwhile nothing appears to have been 
done upon the decree of the second mort- 
gagees till the 25th of April 1912, when 
the first execution was taken out. For 
Some reason which has not been disclosed, 
that execution proved infruotuous,and the 
application was struck off on the 25th of 
May of the same year. The second execu- 
tion was taken out on the 186 of April 
1915, Tauzi No. 10066 was brought to sale 
on the 17th of January 1916 and the delivery 
of possession was attempted on the 12th of 
January 1917. Resistance was offered on 
behalf of the first mortgagee with the result 
that delivery of possession could not be made, 

Abhey Ram, who had in the meantime 
attained majority in 1908, thereupon filed two 
applications onthe 6thof March 1917,alleging 
that the decrees obtained by the first mort- 
gages upon his two mortgages in Suits Nos. 
98 and 99 of 1905 had been obtained 
without service of summons upon him and that 
he was, therefore, entitled under Order IX, 
rule 13, Civil Procedure Code, to have these 
decrees set aside. He alleged that he be. 
саше aware of the oxistenee of these decrees 
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on the Lith of February 1917 and that 
limitation, which is 30 days іп this case, 
began to run against him from that date, 

The Subordinate Judge took evidence and 
found,,firstly, that the petitioner became 
aware of the desrees long before the date 
alleged by him and that the applications 
were barred by limitation. Secondly, he 
found upon the merits that the summonses 
in the suits were regularly and duly served 
and that the petitioner was not, entitled to 
invoke the aid of Order IX, Thirdly, he 
found that the necessary noticas were duly 
served and that Nand Lal Jha was a legal. 
ly appointed guardian. Fourthly, he found 
that the petitioner was joint in property 
with Nand Lal Jha up to 1318 Е, S, 
which corresponds to 1911, and that there 
was, therefore, no reason why the interest 
of Nand Lal Jha at the time of the suits 
should have been adverse to that of the 
petitioner. 

It was contended before the learned Sub. 
ordinate -Judge that evenif the appvint- 
ment of Nand Lal Jha had been made 
according to law, he was a person whose 
interest ib was to collude with the plaintiff 
for the purpose of defrauding the petitioner, 
It was suggested in fact that the omission 
on the part of Nand Lal Jha and Mahendra 
Jha, who were adults at the time of the 
decrees, іо make any petition for the 
restoration of the sase indicates that they 
were in collusion with the first mortgagee for 
the purpose of defrauding their minor nephew, 

Against the degision of the learned Sub- 
ordinate Judge dismissing the applications 
for restorationthe petitioner Abhey Ram pre- 
fers the present two appeals, viz, Nos. 11% 
and 287 of 1918, 

Mr. Sinha appearing on behalf of the 
appellant contends that the learned Sub: 
ordinate Judge has committed an error of 
fact in finding that the date of the peti. 
tioner’s knowledge was not the l5th of 
February 1917. 

The Subordinate Judge has relied upon 
the proceedings in execution of the two 
decrees obtained by the first mortgagee. He 
has also relied upon the proceedings in the 
second execution of the appellant’s own 
decree, namely, in the exesütion casa whish 
was instituted on the Ist of April 19.5, and 
from these items of evidences he has drawn 
the inference that the fact that the pro- 
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perty No. 10066 was sold во far back as 
1910 must have been and was known to 
the petitioner. It is necessary to remember 
in this connection that the petitioner at- 
tained majority in 1908 and that at the 
time of the suit he was about 16. It is 
difficult to believe that he was ignorant of 
the sales and the proclamations relating 
thereto and the delivery of possession in 
connection with the decree obtained by the 
first mortgagee. Then there is also an im- 
portant piece of evidence, namely, Exhibit 
D’, which is an application made in the peti- 
tioner's own execution asking that in addi- 
tion to the mortgaged properties certain 
other properties belonging to the judgment. 
debtors should be brought to sale. From 
this application the learned Subordinate 
Judge has drawn the inference that the peti- 
tioner, knowing that the mortgaged properties 
had been already sold and would fetoh 
nothing at the second sale was anxious 
to bring to sale other properties 
belonging to the judgment.debtors. Mr. 
Sinha on the other hand contends that 
the petition does not necessarily warrant 
this inference and that it is equally 
possible that the applicant for the sake of 
greater caution desired to bring to sale 
properties other than the mortgaged 
properties. Now the inference to be drawn 
must depend upon the balance of the evi- 
dense in the case. In my opinion the 
learned Subordinate Judge was right, in 
view of the other evidence in the ase, 
in coming to the conclusion that the second 
mortgagees would not have asked for the 
sale of other properties if they had not been 
aware that the mortgaged properties 
had already been sold. In my opinion the 
- balance of evidence is in favour of the 
inference drawn by the learned Subordinate 
Judge. Therefore at the outset it would 
seem that the applications for restoration 
are barred by time. 

On going next into the merits it seems to 
me that the opposite party, the respondents, 
have a still stronger oase. The first question 
is, whether or not, the petitioner oan in 
a proceeding under Order IX, rule 13, 
attack the legality of the appointment of 
Nand Lal Jha, that is to say, whether 
he is at liberty to show that Nand Lal 
Jha was appointed without any service of 

: the notices requirad by law. It may be 
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conceded that although the provisions of 
Order XXXII of the present Civil 
Procedure Code are more rigorous with 
regard to the service of notice upon the 
proposed guardian, the minor and the 
natural guardian, the law as interpreted 
in judieial decisions was substantially the 
same under the older Code. But it seems to 
me tbat if the petitioner desires to attack 
the validity of the appointment of Nand 
Lal Jha then he oannot avail himself of 
the provisions of Order IX, because the 
foundation of Order IX is that a valid 


decree has been passed against the 
defendant. If the defendant alleges that 
there was no legal guardian appointed, 


then that is tantamount to a plea that he 
was not impleaded in the suit, and that 
the decree was made against a person who 
was not upon the record. In that case 
the desree must be treated as a nullity 
and the only remedy, if any, is a declara- 
tion by а regular suit. Order IX, which 
relates to the setting aside of ex parte 
decrees, assumes that there was a party 
upon the record against whom a valid 
decree has been made and is binding. It 
is а special provision laying down a summary 
procedure for setting aside decrees which 
are valid but which have been obtained 
by some irregularity or suppression in the 
service of the nesessary summons. In 
my opinion the contention of the re. 
spondents before us that in this proceeding 
it was not open to the petitioner to 
challenge the legality of the appointment 
of Nand Lal is well founded. 

Bat assuming that it was open to him 
to raise the question, I agree with the 
respondents that tbe evidence is sufficient 
for the purpose of showing that the 
notica upon Nand Lal was duly and 


properly served. On this point the peon, 
Shes Nandan Singh, has been called and 
deposes that he did serve the rotisa 


upon Nand Lal Jha as the guardian of 
Abbey Ram and upon Abhey Ham himself. 
It is said that one Darsan Chaukidar witnesses 
the вегтісэ. Darsan has been called by the 
appellant anddeposes that ho did not witness 
any such service. But on the other hand 
the identifier Prem Datt deposes in 
favour of the respondents and the learned 
Judge, after watching the 
demaanoar of Darsan and of the witnesses 


786 
ABHEY RAM ЈНА V. EANDARP NARAYAN JHA, 


produced by the respondents, has come to 
the conclusion that the balance of evidence 
is in favour of the respondents. He 
also draws attention to the fact that 
Darsan has not been a Chaukidar of the 
_ village for 8 or 9 years. In my opinion 
there is no reason why a publio servant 
вось as the peon should be disbelieved 
unless there is strong and  eogent reason 
for rejecting his evidence. 1 agree that 
the evidence as to the service of notice 
upon Nand Lal and Abhey Ram in connection 
with the guardianship matter was sufficient. 
There is в1во the general consideration 
that there was no reason why the first 
mortgagee should suppress the service of 
the necessary notice, seeing that it was 
eminently to his interest to see that all 
the proceedings in connection with his 
suit were regular and legal. He was 
concerned to get his money upon his 
mortgage as quickly as possible and to 
give the second mortgagees an opportunity 
to redeem, and he must have known that 
any irregularity in bringing the second 
mortgagees upon the record was bound to 
land him ‘in difficulties and future liti. 
gation. : 

Then as regards the service of the 
summons the evidence, in my opinion, is 
equally in favour of the respondents, 
The peon Rekha Rai bas been called to 
prove the service in the two oases Nos, 
98 and 99. He is supported by the 
identifier Nil Kantha Jha. In the peon’s 
return it is stated that а patwart named 
Ragbubar Lal witnessed the service. 
Raghubar Lal has been called by the 
appellant and denies that he did any such 
thing. The learned Subordinate Judge has 
declined to believe Raghubar Lal and 
hae ‘accepted the evidence of the peon 
and the identifier. Iam unable, upon the 
evidence which has been read to us and 
which has been very fairly put to us by the 
learned Counsel, to зву the inference drawn 
by the learned Subordinate Judge was wrong 
and particularly во, as he had the oppor- 
tunity of seeing the witnesses himself and 
watching their demeanour in cross-examina- 
tion. In this connection it may be noticed 
that one Anant Lal has deposed in favour 
-of the appellant, similarly denying tbat 
there was апу service of notise in the 
matter of the guardianship, The learned 
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Subordinate Judge appears to have dis 
carded the evidence of this witness for the 
same reason as that of Raghubar Lal He 
thinks that these two witnesses, although 
apparently of a respectable class, are persons 
on the side of the appellant and that their 
evidence is not worthy of credit. 

It is obvious that in the case of processes 
served very nearly ll years previously, dire ot 
evidence must have been difficult to < brain 
and it is fortunate that in this ease the 
records were preserved and that the original 
notices were available to the Court. In my 
opinion, the presumption of regularity which 
attaches to ibe proceedings of a publie officer 
has not been suffioiently rebutted. . 

lf, therefore, the summons was regularly 
gerved upon the petitioner as represented by 
his guardian Nand Lal Jha, clearly he has 
no case for restoration. 

With regard to the question whether or 
not the nature cf Nand Lal Jha’s interest 
was adverte to that of tbe petitioner, assam- 
ing that the matter can be adjudicated in 
the present proceedings, the evidence clearly 
shows that the Subordinate Judge’s finding 
that Nand Lal, Mahendra and the petitioner 
were joint in property till 1318 F. 5. 
is correct. This is shown by the plaint filed 
by the petitioner and his co sharers in their 
mortgage suit in 1905 as well as by the two 
execution applications and the Vakalatnamas 
filed in convection therewith as also by the 
petition Exhibit “D”, to which reference has 
already been made. in all these documents 
as also in a Vakalatnama in connection 
with a decree absolute filed on the llth of 
July 1908, itis clear that the petitioner was 
operating jointly with Nand Lal and that 
his allegation that his maternal uncle was 
his guardian at that time cannot be accepted. 
It is also oleae from these documents that the 
story of separation in 1814 and subsequent 
ill feeling has been rightly disbelieved by 
tne Subordinate Judge. The petitioner’s 
case was thatin 1905, whioh corresponds 
to 1312 F. S, his mother was his 
guardian and that Nand Lal Jha was not 
joint with him and that hehad no right to. 
represent him in the suit. The plaint of 1905 
shows that his mother was not in fact 
his goardian at that time. 1% follows also 
thatin 1505 if Nand Lal was joint in food 
and property with the petitioner and was the 
head of the family, then any deoree obtained 
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against Nand Lal would bind the petitioner 
abd that the question of irregularity in ser- 
vice would not arise. 

lt also follows that if Nand Lal Jha was 
the karta, and if, as is the petitioner’s case, 
Serviaa was properly made upon Nand Lal, 
then there would be no object on the part of 
the plaintiff in the suit to suppress service 
upan the petitioner. 

For allreasous, therefore, [ agree with the 
learned Subordinate Judge that the summons 
in the suit was duly and properly served. 
The applications were, therefore, rightly 
rejected and the appeals before us must fail, 
and are dismissed with costs. 

Jwata Prasap, J.—The petiticner Abhey 
Ram Jha made an application on 6th March 
1917, under Order IX, rule 13, to set aside 
two expirte decrees passed on 18th April 
1906 against him and his two unoles and 
Others, alleging that he came to know of the 
said deorees on 15th February 1917. The 
grounds for this application were that (1) 
the ez ратів decrees were passed without 
notice and knowledge of the petitioner in 
.odncert with the other defendants to the 
suit, and (2) he wasa minor at the time 
and no guardian was appointed for him and 
no notice was served upon any guardian of 
the petitioner and no step was taken by him 
-or his guardian in that suit and hence the 
decree was absolutely illegal and ineffective 
and liable to be set aside. 

On behalf of the opposite party a prelimi- 
nary objection is taken that the second 
ground could not be entertained under Order 
14, rule 18. The contention is thatif no 
guardian ad litem was appointed on behalf 
of the petitioner under Order XXXII, or 
there was any fraud in the appointment of 
guardian, there was no valid decree against 
him, whereas Order IX, rule 13, pre. 
Supposes a valid decree, The second conten- 
tion is that the remedy of the petitioner was 
only by means of a suit and not by an ap- 
plication under Order IX, rule 13. Ido not 
think there is any substance in these oon- 
tentions. No doubt & regular suit does not 
lie to set aside a decree ex» parte оп the mere 
ground of non-service of summons, but where 
a decree ex parte is alleged to have been 
obtained by a plaintiff by frand the defend- 
antis entitled, besides the remedies provid- 
ed for in Order IX, to institute a regular 


suit to set aside the decree on the ground . 
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of fraud. The faot that the defendant sould 
get his redress by means of а suit does not 
in itself bar his availing himself of the 
remedy provided for in Order IK, rule 13, pro- 
vided he satisfies the condition laid down 
in Order IX, rule 13. The petitioner was a 
minor defendant in the original suits. 
Under Order XX XII of the Code, the Court 
was requ ‘red to appoint his guardian for 
the sui’; This appointment is to be made 
either on application in the name and on 
bebal’ of the minor or by the plaintiff under 
Orde. ' XXXII, rule 3. Under rule 4, the 
order овп be made only upon notice to the 
minor and toany guerdian of the minor ap- 
pointed or declared by a competent authority 
or when there is no such guardian, upon notice 
to the father or other natural guardian of 
the minor. Theobjeot of this rule is that the 
minor and his guardian вревібей iu the said 
rule should have notice of the proceeding 
instituted under rule 3 for the appointment 
of his guardian. Non-serviceof notice upon 
the minor or his guardian specified in the 
said rule would prevent the minor from &p- 
pearing in the suit and getting a proper 
guardian appointed. The appointment of a 
guardian of a minor is after the institution 
of the suit. The plaintiff had joined the 
petitioner as a defendant under Order I, 
rule 3, and had described him as a minor 
under Order VI, rule 3, read with the form 
prescribed in Appendix A to the Code of 
Civil Procedure, A plaintiff, if a minor, has 
to file his suit describing himself as suoh 
through a nextfriend who must be named in 
the plaint; but a suit against a minor need 
only describe him t ba a minor and need not 
nama the guardian ad litem, for the appoint- 
ment of the guardian ad lkitsm rests 
with the Court, Thus the plaint is validly 
iustituted by presenting the  plaint in 
Court against the minor, whether the guardi- 
&n of the minor was subsequently appoint- 
ed or not. The minor was, therefore, 
a defendant in the suit and was a party 
to it. The summons in the suit is to ba 
served upon the minor and not upon the 
guardian who under the law is not a 
party to the suit, and if the summona 
is served upon a guardian not properly 
appointed, the minor can very well say 
that the summons was not duly served 
and that he was prevented from appearing 
in the suit through his proper guardian 
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and that there was suffisient cause within 

the meaning of rule 13 for his non-appear- 

ance. Order IX, rule 13, requires the follow- 

ing conditions : (1) that the applicant 

must be a defendant in the suit, and (2) 

that the summons was not duly served or 

that he was prevented by any sufficient 

cause from appearing. There is no doubt 

that the petitioner was a minor and if he 

can show that the summons was not duly 

served upon him through а proper guardian 

whose appointment takes place after the 

valid institution of the suit, or that he 

was prevented by any sufficient oause from 

appearing, he would be entitled to come 

under the rule. I.think that it would be 

too wide a proposition to Jay down that 

rule 13 implies a valid decree, for a defend. 

ant is always entitled to show that an 

ex parte decree was obtained against him by 

means of surreptitious or fraudulent service 

- of summons, although it was made to appear to 
: the Court under Order IX, rule 6, that tbe 
summons was duly served. Although on the 

face of the decree itappears that the decree was 

proper and valid, the defendant in applying 
under rule 13 to set aside can show that 

the Court was misled by fraud in passing 
the decree. Besides, the words ‘sufficient 
cause’ in the rule would well bring the 

present case .within the purview of that 

rule, if the defendant could show that there 

“was no appointment of the guardian or 
there was defect in the appointment of the 

* guardian which prevented him as a defendant 
to appearin the suit. I, therefore, disagree with 

the view of my learned brother on this point. 

Now as to the first contention of the 

© petitioner, On merits of the case I agree 
with my learned brother that the applica- 

tion must be dismissed. The decrees were 

obtained upon plaints in which the peti- 

‘¢ioner was described asa minor under the 
guardianship of his uncle Nand Lal Jha, 

On 16th December 1906 the plaints were 

admitted and an order was passed to issue 

notice to the minor defendants and their 

guardian fixing loth January 1906. On 

16th January the order was that notice 

was served, that no objection was made 

and that the proposed guardian Nand Lal 

Jha be appointed guardian ad Шет of tho 

minor petitioner. Thereafter the case 

- proceeded in the ordinary way, summon- 
gen were issued upon the; defendants 
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and ultimately on the 18th Desember 1906 
the ea parie decrees in question were 
passed, The petitioner and his uncles were 
impleaded as defendants on account of 
their being subsequent mortgagees in respect 
of the properties which were sovered by 
the decrees sought to be set aside. To 
enforce their subsequent mortgage a suit 
was brought on behalf of the petitioner 
and his two uncles on the 24th May 1905, 
and a decree was passed on the 26th July 
1905. Inthat suit the unole of the petitioner, 
Nand Lal Jha, was described as his 
next friend. The decrees which are the 
subject-matter of the present application 
were executed and the mortgaged properties 
were sold in 1910, Possession was delivered 
in the same year. 

In the year 1908 the petitioner attained 
majority and on the llth July 1908 there 
appears to have been filed a joint petition 
on his behalf as well as on behalf of his 
unoles, praying for their own mortgage 
decree being made absolute. The execution 
of that decree was taken once in 1912 
and subsequently in 1915, and ultimately 
on the 17th January 1916 the mortgaged 
property was sold, Thus from 1908 when 
the petitioner attained majority upto 1915, 
his own mortgage decree was under execu- 
tion. In order to sell the property in 
execution of that decree it was incumbent 
upon the petitioner to ascertain the prior 
encumbrances upon the property, the nature 
of the property and various other matters 
eonneoted with the property. The valuation 
of the property sought to be sold in execution 
of a decree is always fixed in consideration 
of the prior encumbrances and mortgages 
upon that property and as a matter of 
fact the valuation given by the petitioner 
in his own execution shows that the prior 
encumbrances were taken into account as 
he fixed a very low value of the property. 
The petitioner, therefore, must have come 
to know of the existence of the decrees 
on the prior mortgages in question and 
the sale of the property in execution of 
those decrees. It is impossible to conceive 
that the petitioner was all along ignorant 
of the ex parte decrees in question. From 
this point of view, the applications to set 
aside the ev-parte decrees are barred by 
time, Apart from this there is evidence 
afforded by the depositions of the Court 
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peons that the summonses in the original 
suits were served according to law. There 
is no reason to discard that evidense ; nor 
has any motive been shown in this вазе which 
would impel the prior mortgagee to get 
the summonses served surreptitionsly and 
collusively. Obviously it was not to his 
benefit, for it would frustrate the very 
object of making the subsequent mortgagees 
parties to the suit, namely, to give them 
& chance to redeem the mortgage. 

Upsn all these grounds I agree that 
the petitioner had knowledge of the decrees 
against him long before the time for filing 
the application under Order TX, rule 13, 
had expired. I also hold that the summonses 
were properly served. The application 
must, therefore, be dismissed. 

z Application dismissed. 





OUDH JUDICIAL COMMISSIONER’ S 
; COURT. 
MISCELLANEOUS ÁPPLIQATION No, 505 or 1918. 
December 28, 1918. 
Present: —Mr. Stuart, J. O., and Mr. 

` Daniels, A. J. C. 

Musammat KUBRA BEGAM AND orTRERS— 

PLAINTIFFS— OPPOSITE Party—APPLICANTS 
versus 
AKBAR SHAH AND OTHERS—DEFENDANT3 


— APPLICANTS — RESPONDENTS. 

Rüles of Practice of Oudh Judicial | Commissioners 
Court, т. 18—Eatension of time, how often permissible 
—Cost of printing, mon-deposit of, effect of—Abate- 
ment of application—Civil Procedure Code (Act V of 
1908), s. 148, applicability of. 

Rule 18 of the Rules of Practice of the Court 
of the Judicial Commissioner, Oudh, regulating the 
printing of documents in appeals coming before 
that Court provides only for one extension of time. 
On the expiry of that extension, if the cost of 
printing has not been deposited, the application 
abates absolutely and neither the Registrar nor 
the Court has power toextend the time any further, 
[р. 790, col. 1.] 

Section 148 of the Civil Procedure Code does 
not apply to such cases, as the time is not fixed or 
granted by the Court but is prescribed in the rule 
itself. [p. 790, col. 1.] : 

Appeal from the decision of the Subordinate 
Judge, Bahraich. : 

Mr. Н. О. Dutt and the Hon’ble Mr. 


Wazir Hasan, for the Applicant, 
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Mr, Mohammad Ayub, for the Respondents. 

JUDGMENT.—In this case Musammat 
Kubra Begam and others appeal from a deci- 
sion of the Subordinate Judge of Babhraish, 
The appeal is one which under section 8 of 
Aot XIV of 1891 is triable by a Bench of 
two Judges. PartIV of the Rules of Prac- 
tice issued as Notification No. 657/XIV.477, 
dated 12th May 1917, under section 125, 
Civil Procedure Code, with the previous 
sanction of the Local Government obtained 
under sestion 126 (0), Civil Procedure Code, 
therefore, apply to it. Those rules, having 
keen duly framed and issued under the 
provisions of the Code of Civil Procedure, 
have the force of law. These rules make it 
necessary for parties to apply for the print- 
ing of any papers пп which they intend to 
rely at the hearing of the appeal. Under 
Rule XXIII no paper which has not been 
printed can be read or referred to at the 
hearing except by special leave of the Court. 
Applications for the printing of papers must 
under Rule IX ordinarily be made within 
thirty days from the date on which notice of 
the receipt of the record is exhibited on the 
notice board. The Deputy Registrar then 
causes an estimate -of the cost of printing, 
translating, ete., to be prepared and sends. 
copy by registered post to all parties who 
have applied for the printing of papers. 
Such parties are required by Rule XIII to 
deposit the amount of the estimate within 
fifteen days of the date on whioh the esti. 
mate was ready, but the Registrar has a 
discretionary power on application made 
within thirty days of the estimate being 
ready to extend the time by not more than 
fifteen days. When any such extension is 
granted, the rule provides that if on its 
expiry the amount has not been deposited 
the application and order for printing shall 
finally abate. There is no provision in the 
rule under which any further extension of time 
can be granted, though it is open to any 
other party who has applied for the printing 
of papers on his “own account to ask leave 
also to print any of the papers included in 
the application of the defaulter. The Court 
may also at the hearing of the appeal for 
reasonable cause order any paper to be printed 
(Rule XXIV). 

In this case the appellants applied on 13th 
May 1918 for the printing of certain papers. 
The estimate of cost under Rule XI was 
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ready on 22nd May anda copy was daly 
sept by registered post to the applicants on 
that date, On 6th June they applied, as they 
were entitled to do, for an extension of time 
to the extent of fifteen days and time 
was extended by the Registrar’s order to 
218% June; the cost of printing was not 
deposited within thetime allowed and ao- 
cordingly on 21st June the application under 
the latter portion of Rule XIII finally abated. 
The appellants made on that date an appli- 
eation for a further extension, which the 
Registrar refused on the ground that he had 
no power under the rules to grant it. Not- 
withstanding this fact the appellants, four 
months later, on 22nd October made an ap- 
plication to this Court toaccept their tender 
and allow the documents to be printed, 
An ex parte order was made by one of us 
allowing the application, The Court was not 
at that time fully informed of thefacts. The 
respondent No. 10 has now applied asking 
us to set aside that order. We undoubtedly 
have power to do so, both because it is the 
order of a single Judge in a case triable 
only by a Bench and because it was made 
without notice to the respondents, On a full 
consideration of Rule XII we are satisfied 
that it provides for only one extension of 
time, On the expiry of that extension, if the 
eost of printing has nob been deposited, the 
application abates absolutely and neither 
the Registrar nor this Court has power 
to extend the time any further. Section 148 
of the Code of Civil Procedure does not 
apply, asthe time is not fixed or granted 
by the Court but is prescribed in the 
rule itself. For this reason we ‘allow 
the present application with costs and set 
aside the cæ parte order of 22nd October 


allowing the appellants’ tender to he 
accepted and the records contained in 
their application to be printed. The 


respondent No. 10 bas obtained an order 
which is not now in question from an- 
other Judge of the Court excusing him 
from getting any records printed. An early 
date may, therefore, be fixed as the respond. 
ent desires, 


Application allowed, 


: the mortgagor for the mortgage. 


"rateably between the 


OALCUTTA HIGH COURT. 
APPEALS вком ORIGINAL Decrees Nos, 501 
AND 505 or 1914. 

December 12, 1918, 

Present : —Mr. Justice Tennon and 
Mr. Justice Greaves, 

IN No, 501 or 1914 
Tae MIDNAPUR ZEMINDARY COM. 
PANY, Listren—Devrewpant No, 14 
—APPELLANT 
VETSUS 
ABINASH OHUNDRA MITRA Ax» OTHERS 
— RESPONDENTS, 
1x No. 505 or 1914 
ABINASH CHUNDRA MITRA anp OTHERS 
— PLAINTIFFs—APPELLANTS 

versus ; 
Srimati PROMODINI DASI anp OTHERS— 


DEFENDANTS- RESPONDENTS. 

Bengal Tenancy Act (VHI В. О, of 1885), s, 95— 
Common manager, appointment of—Co-owner, whether 
can mortgage his share—Mortgage Suit —Plaintiff 
claiming more than his rights, effect of—Transfer of 
Property Act (IV of 1882), s. 82— Mortgage of several 
properties—Mortgagor, liability of —Transfer of mort. 
gaged properties—Transferees, liability of. 


The appointment of a common manager under 
section 95 of the Bengal Tenañoy Act does. not 
prevent a co-owner from dealing with his individual 
right, and, therefore, a mortgage made by such 
co-owner in respect of his own share is valid 
and enforceable. [ p. 792, col. 7.] 

Amar Chandra Kundw у. Shoshi Bhushan Roy, 81 О. 
805; 811 A. 24; 8 O. W. N. 225; 8 Sar, P. 0, J. 603 
(Р. C), relied upon. 

The fact that in a suit to enforce a mortgage 
the plaintiff claims more than what he is strictly 
entitled to is no bar to his obtaining a decree fur 
what he is entitled to, [p. 792, col, 2.] 


It is settled law that if several properties are 
mortgaged, they are all equally liable in the hands of 
If, however, during 
the subsistence of the mortgage they pass into 
other hands, they are still similarly liable; but 
when the mortgage is enforced, the Owners inter 
se are entitled to have the liability apportioned 
properties according to, their 
value af the date of the mortgage, as provided 
in section 82 of the Transfer of Property Act. 
This, howover, is a right between the holdérs of 
the properties inter se and does not affegt the 


< mortgagee's right to enforce his mortgage against | 


all or any of the properties. [p. 794, col. 2.) 

If the mortgagee releases one or more of the 
properties from liability under the mortgage with 
the knowledge that there has been a change of 
ownership as to some or all of the Properties, 
then the properties which remain liable are onl 
liable as to such part of the mortgage-debt as їз 
proportionate to their value at the date of the 
mortgage. [p. 794, col. 2; p. 795, col. 1.] Е 

Imam Ali v. Вай Nath Ram Sahu, 88 O. 618; 10 0, 

+ N. 561; 8 C. І. J. 676, relied on. 
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Appeals against the decrees of the Sab- 
ordinate Judge, 3rd Court, Midnapur, dated 
the 8th July 1914. 

In No. 501 or 1914. 

Mr. U. N. Sen Gupta and Baba Probodh 
Kumar Das, for the Defendant- Appellant. 

Babua Bepin Behari Ghosh (Jr) and Mohini 
Nath Bose, for the Plaintiffs- Respondents. 

Dr. Dwarka Nath Mitter, Babus Oharu 
Ohandra Biswas, Karunamoy Bose and Satcouri- 
pati Hou, forthe Defandante- Respondents. 

In No. 505 ок 1414, 

Babus:Bepin Behary Ghosh (Jr.) and Mohini 
Nath Bose, for the Plaintiffs-Appellants. 

Mr. U. N. Sen Gupta, Babu Probodh Kumar 
Das, Dr. Dwarka Nath Mitter Babus Charu 
Ohandra Biswas, Karunamoy Bose and Satcourt- 
рай Roy, for the Defendants- Respondents. 

JUDGMENT, 

Greaves, J.— The first of these appeals 
(No. 501 of 1914) is an appeal by the 
Company (defendant No. 14 in the suit), 
against that part of the deoree of the Sub- 
ordinate Judge of Midnapur, dated the 15th 
July 1914 passed in Civil Suit No. 13/378 of 
1913, which declares that the sum of 
Rs. 5,521-2-9 and Rs 447, proportionate 
costs, are a charge over 5/9tha of the tenures 
set out in the 3rd Schedule (Schedule Ga) 
to the plaint. The second appeal (No. 505 
of 1914) is an appeal by the plaintiffs in 
the suit against that part of the decree 
which disallows a portion of their olaim. 
The respondents in Appeal No. 501 who 
appeared were the defendants Nos. 11, 12 
and 13 and the plaintiffs, and in Appeal. 
No. 505 the defendants Nos. 11, 12, 13 and 14. 

After Appeal No. 505 was opened the 
learned Vakil for the plaintiffs-appellants 
stated that he did not desire to press the 
appeal and this appeal accordingly stands 
dismissed. We make no order as to costs 
in this appeal, 

Before dealing with the points raised by 
the appellants in Appeal No 501, it is 
necessary to state shortly the material 
facts, The suit out of which this appeal 
arises was a suit to enforce a mortgage 
bond, dated the 5th February 1900, exe- 
outed by Ram Chand Drtt and the defend- 
ant Umesh Chundra Dntt in favour of 
one Kartik Chundra Mitter. The advance 
stated in the bond is Rs. 4,000 and the 
executents covenant to pay interest at the 
rate of Re, 1-4-0 per mensem from the 


date of the mortgage until realization. 
The mortgage states that the executants 
received Ње Rs. 4,000 according to the 
schedule, which contains a memorandum of 
the consideration satting out the numbers 
of the currency notes in the presence of 
the Sub.Registrar. The Rs. 4,000 and 
interest were secured by an hypotheoation 
of certain properties set out in schedules 
Ка and Kha thereto, which are stated to 
be subjest to certain inoumbranses aet 
out in the mortgage bond, inoluding as 
regards some of the proverties a mortgage 
bond, dated the 16th September 1889, in 
favour of the mortgagee Kartik. At the 
foot of Schedule Kha is a statement by 
the exeoutants that their shares and rights 
in the properties mentioned in the schedules 
were mortgaged. 

The morteage bond was registeral on 
the 7th FPabruary 1900 in the Midnapur 
Soh Registry Offise by Umesh and the 
memorandum of rezistration bears a note 
by the Sub-Registrar that receipt of the 
consideration money was admitted by the 
executants. 

Schedules Nos. 2, 3, 4 and 5 to the 
plaint in the suit set out the properties 
mortgaged. It is common ground betwaen 
the parties thst the lands in sohedules 
Nos. 4 and 5 are no longer liable to dis. 
charge the mortgage debt. Those in the 
4th Sohedule known as Silda had been 
mortgaged prior to the mortgage ia the 
suit to Kartik in 1889 by Ram Chand 
Datt, Umesh aud Umesh’s brothers Взріп 
and Natabar, in respect of which mortgage 
the plaintiffs as heirs of Kartik obtained 
a decree in Suit No. 15 of 1902, which 
decree they sold to the Company, the appel- 
lants, who put the landa up to auction 
under the decree and themselves purchased 
them, with the result that the lands were 
discharged from the mortgage in suit, and 
as regards the lands in Schedule No. 5 these 
prior to the mortgage in suit were hy- 
pothesated in 1293 by Ram Chand Datt 
and the defendants Мов. 1 to З to the estate 
of one Chowdhuri Jaumeujoy Mallick, in 
respest of which hypothevation a decree was 
obtained and the properties brought to 
gale with the effec: that they were discharged 
from liability under the mortgage in suit, 

Аз razarda the lands in the S3sond Schoe. 
dule these hava been asquired by purchase 
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by defendants Nos. 4 to 18 and by defendant 
No. 15 and have been held liable to the 
mortgage in suit subject to certain de- 
ducticns, and no appeal has been preferred 
in respest of such liability. As regards 
the properties in the 3rd Schedule they were 
purchased by the Company appellants at ап 
auction sale held in respesb of decrees for 
rent obtained by them against the mort. 
gagors. The plaintiffs contend that these 
lands are still liable for the mortgage in 
auit and the learned Subordinate Judge 
has, ав already stated, to the extent stated 
above, so held and it is in respect of his 
decision with regard to these lands that this 
appeal has been preferred. 

The following points were urged before 
us on bebalf of the appellants, First, it 
is said that the deed was collusive and that 
no consideration in fact passed; and we 
are asked to take into consideration the 
fact that Kartik the mortgagee was well 
acquainted with the mortgagors’ position, 
knew that they were in involved oireum- 
stances, knew that a common manager had 
been appointed under section 95 of the 
Bengal Tenancy Act, who could mortgage 
in priority to any charge Kartik might 
obtain and that under the ciroumstances it 
is improbable he would have lent them any 
money: it is urged, moreover, that no 
accounts of Kartik were filed to show that 


the advance was in fact made, that no 
attempt was made to enforce the mort. 
gage despite the several opportunities 


` that oecurred, for example, the occasion of 
the enforcement of Kartik’s prior mortgage 
of 1889, and that the endorsement of the 
Snb.Registrar ав to acknowledgment of 
receipt of the mortgage monies does not 
acsord with the statement in the body of 
the mortgage that the money was paid in 
his presence. As against these alleged im- 
„probabilities we bave the fact that two 
witnesses Girish, the Sudar Naib of Umesh, 
and Uma Charan, the plaintiffs’ manager and 
Am-Mukhtar, have both sworn to the pay- 
ment of the mortgage monies; and that 
the Subordinate Judge hes, and we think 
rightly, accepted their evidence. 

Secondly, it is urged that as the pro- 
perties were at the date of the mortgage 
under a common manager appointed in 
1698, the mcrtgage is invalid and unen- 
forceable and that as the suit seeks to 


enforce the lien against the whole property 
and not in respect of the mortgagors’ shares, 
it is not maintainable, but tbe mortgage 
sought to be enforced is a mortgage of 
the shares of the mortgagors and the fast that 
& common manager has baen appointed 
does not prevent the dealing with indivi- 
dual rights —Amar Ohandra Kundu v. Shoshi 
Bhushan Roy (1), and even if the plaintiffs 
have claimed in their plaint more than 
they are strictly entitled to this ig no bar 
to their obtaining a decree for what they are 
entitled and the decree has confinedthe relief 
granted to the shares of the mortgagors. 

Thirdly, it is contended that the suit 
is not maintainable having regard to the 
provisions of Order XXXIV, rule 1 of 
the Code of Civil Prosedure and to 
the fact that all the persons interested in 
the equity of redemption of the hypothecated 
premises are, it is eaid, not before the Court. 
We do not think that this contention is 
well founded, the only persons who Counsel 
for the appellants contended were not be- 
fore the Court, are persons who received 
portions of the sale-proceeds of Schedules 
Nos. 4 and 5 and the person for whom 
defendant No. 5 in his written statement 
states that he is a benamdar. Now no 
relief is claimed in respect of Schedules 
Nos. 4 and 5, consequently the persons 
who received portions of the sale-proceeda 
of these properties are not affected and 
were not necessary parties to the suit, and 
as for the allegation of defendant No. 5 
this is denied, and has not been established 
and we think the defendant No. 5, as being 
the person who took out a sale certificate, has 
been rightly sued. 

The fourth contention of the appellant 
is that as the plaintiffs have themselves 
taken in respect of other claims portions 
cf sale monies of properties subject to the 
mortgage, and thus releaxd such monies 
from their liability to contribute to the 
mortgage they are entitled to bave these 
brought into account and to be relieved 
from a proportionate liability; they also 
claim that the value for the purpose of 
such apportionment should be taken in accord- 
ance with the values of these properties 
at the date of the mortgage. The short an- 
swers to these contentions is that the 

(1) 31 C. 305; 31 L A, 24; 8 О, W. N. 225; 8 Sar. P. 
C. J. 603 (P, С.), + У 
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learned Subordinate Judge has taken the 
sale-monies into account where he has found 
an intention to release by failure to claim 
against these monies and has made pro- 
portionate reduction in the liability of the 
appellants; he also upon the evidence be- 
fore him has to the best of his ability 


arrived at the value of the properties at the 


date of the mortgage. 

The fifth contention is that in order to 
ascertain the liability. of the appellants it 
was necessary to ascertain Mohesh’s share 
and that this cannot be done in the ab- 
sence of Bama Sundari, or her heirs, What 
the Subordinate Judge haa done is to 
accept the oral evidence of Girish Chundra 
Chackrabarti that Bama Sundari gave ber 
share to Umesh and his brothers by way 
of & compromise in a suit and he has 
treated this share as belonging to Umesh, 
although he has not affected such interest 
(if any) as Bama  Sundari's heirs may 
have taken or may take on her death. 
The evidence with regard to this share is 
not very satisfactory as the compromise 
decree was not produced, but as already 
stated, the Subordinate Judge bas accepted 
the oral evidence that Bama Sundari gave 
her share to Umesh and his brothers by 
way of а compromise in a suit, and finds 
that Umesh was in possession of the share 
and under these circumstances we are not 
prepared to dissent from his finding on the 
point. 

The sirih” contention is with regard to 
the supplementary judgment of the Sub- 
ordinate Judge delivered on the 8th July 
1914, It appears to us that the Subordinate 
Judge did more than correct an error in 
ealeulation: he altered in fast the basis of 
his ealoulation, but in any case аз both 
appeals ‘are before us, even if the Judge, 
was wrong in delivering the second judg- 
ment, we can now do justice between the 
parties and adjust the appellants’ liability 
to ascord with what upon the facts we think 
that liability should be. 

The seventh contention was that the 
plaintiffs by previously neglecting to assert 
and enforce their mortgage had prejudiced 
the Company and debarred themselves from 
now enforcing it against the Company. 
This depends upon whether the appellants 
had previous notice of the mortgage, we 


think that they had, In Rent Suit No, 9 


of 1908 the plaintiffs were made parties 
in respect of certain mortgages executed 
in their favour by Ram Chand Dutt and 
by Umesh and his brothers (see paragraph 
8 of the plaint in that suit) and the 
general manager of the appellants Mr. 
Gregson was also а party to that suit. 
We think, therefore, that it is probable that 
the appellants had notice in that suit of 
the mortgage now sued upon, but even if 
this were not so it appears to us to be 
beyond doubt that the appellants must 
have had notice of the mortgage in Ishan 
Chundra Singha’s suit on his mortgage 
(Suit No. 341 of 1904); the judgment in 
that suit in unequivocal terms refers to 
this mortgage and the decree in the suit 
was purchased by the appellanta and exe- 
cuted by them, and under these circum- 
stances we think as already stated that 
they must be deemed to have been fixed 
with notice of the mortgage. 

This being so, the appellants’ eighth 
contention that they have annulled the 
encumbrance also goes and, moreover, as 
regards this contention the learned Sub. 
ordinate Judge has found, and we agree 
with his finding, that no notices under sec- 
tion 167 of the Bengal Tenancy Act have 
been duly served. 

This exhausts the appellants’ contentions 
with one exception, namely, that they con. 
tend that the learned Subordinate Judge haa 
not correctly caleulated their liability under 
the mortgage. 

Now the principle upon which the learned 
Subordinate Judge proceeded in his origin- 
al judgment in calculating the present 
liability under the mortgage was as follows: 
He found that the plaintiffs might have 
satisfied their mortgage in part out of the 
surplus sale-proseeds of certain of the 
hypothecated properties whioh have been 
sold from time to time under paramount 
titles and as the plaintiffs neglected to 
enforce their rights under their mortgage 
against such surplus proceeds, he has eal. 
culated the liability which would have 
attached under the mortgage to the sur- 
plus sale-proceeds so withdrawn and has 
exonerated the properties now sought to be 
made liable proportionately from liability. 
Whether this is correct or not may need 
consideration hereafter. Та applying this 
principle he has found that the plaintiffs 
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might have enforced their liability against 
ard of the surplus sale proceeds of Kuthi- 
bati, ird being the extent of their charge, 
and because they did not do so he has 
disallowed such portion of their olaim as 
would have been proportionately charged 
on these proceeds. He finds the aurplus 
sale-proceeds to be Hs 3,687-9-3 of which 
ird is Hs. 1,229-3-1, but as he has dealt 
separately with the amount of surplus sale- 
proceeds withdrawn by defendant No. 4, 
vzz,, Re. 111.3 6, he has taken the sur- 
plus as Rs. 3,576-6-3 and ird as Rs, 1,199.2.1 
and he deprives the plaintiffs of such pro- 
portion of their charge as would have been 
proportionately charged on Rs. 1,192.2-1. 
We do not see that the Company have 
any ground of complaint as regards 
this. 

Similarly with regard to Silda he has 
found the surplus sale proceeds available 


to answer the plaintiffs’ charge to be 
Rs. 617-13-0 and he has deprived the 
plaintiffs of such proportion of their 


charge as would have been proportionately 
charged on this sum. Again we do not 
see that the Company have any ground of 
complaint on this score. 

He has acted similarly with regard to 
the tenures, that is, the properties in the 
third Schedule, in his first judgment. The 
Company brought them to sale in exesution 
of a rent decree for Rs. 1,413-11-11; at 
‘the sale they fetched Rs. 12,900 being 
parchased by the Company there thus being 
surplus sale proceeds to the extent of 
Rs. 11,486.4.0. Five-ninths of tbe tenures 
were mortgaged to the plaintiffs’ father, so 
the Subordinate Judge, after dedusting from 
Rs. 11,486-4-0 a sum of Rs. 973 which 
was taken by the Company out of the 
surplus sale proceeds in satisfaction of a 
money decree, relieves the Company from 
liability in respect of 5/9thsof the differ- 
ence, only making them liable for such 
proportion of the mortgage as was charged 
on Rs. 1,418-11-11 and Rs. 9.3. In so 
doing it appears to us that he has 'aeted 
in accordance with the principles applied 
by him to Kuthibati and Silda, But if 
the matter stood there, his cealeulation ig 
open to criticism as the rent decree held 
priority over the mortgage and he should 
have deducted this from the sale proceeds 
to arrive at the value of the property in 


-tion by the appellants. 


‘the owners inter se, 


1900. The Oompany are nof interested in 
the properties in the 2nd Schedule and it 
does not seem necessary for the purposes 
of this appeal to examine how liability 
has been apportioned on these, nor in fact 
has the apportionment been called in ques- 
When, however, the 
Subordinate Judge delivered his second 
judgmert, it seems that he departed from 
the principle followed by him as-he says 
that he acted wrongly in taking into 
account with regard to the tenures the 
surplus sale-proceeds withdrawn by persons 
other than the Company, and he acoord- 
ingly makes the tenures or rather 5/9ths 
of them liable after dedueting 5/9ths of the 
rent charge, that is to say, he takes their 
value at the date of the mortgageas Rs. 12,900, 
of whioh 5/9tha is Rs. 7,166-10-0, from! which he 
deducts 5/9 hsof the rent charge of Rs. 1,413, 
that is Rs. 785 6-0, and makes the Company 
Куш for the difference, that is, for 

5,521.2-9, which he declares to be a 
oe оп the terure together with Rs, 447, 
proportionate costs. The question, therefore, 
which arises on this branch of the appeal 
is, whether the Subordinate Judge acted 
rightly in not taking into account the 
surplus sale-proceeds of the tenures ont 
of. which the plaintiffs, had they been 
so minded, might have satisfied their mort- 
gage. 

It will be well to state what appears 
to us to be the settled law in cases of 
this nature. If properties A, B and 0 
are mortgaged they are all equally liable 
in the bands of mortgagor for the mort- 
gage; if, however, during the subsistence 
of the mortgage they pass into other 
hands they are still similarly liable but 
when the mortgage 
is enforced, are entitled to have the 
liability apportioned rateably between the 
properties according to their value at 
the date of the mortgage. See section 
82 of the Transfer of Property Aot. 
This, however, is a right between the 
holders of the properties inter se and 
does not affect the mortgagee’s right to 
enforce his mortgage against all or any 
of the properties. 

If, however, the mortgagee releases one or 
more of the properties from liability under 
the mortgage with knowledge that there has 
been a change of ownership as to some 
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or all of the properties, then the pro 
perties which remain liable are only 
liable to such part of the montgage debt 
as is proportionate to their value at the 
date of the mortgage, Imam Ali v. Baij 
Nath Ram Bahn (2). Now in this oase 
the learned Subordinate Judge has found 
thet 5/9ths of the tenures are still liable to 
the plaintiffs’ mortgage, that is to gay, he 
has found that the mortgagees’ neglect 
to enforse their charge against the sur- 
plas sale proveeds of the tenures did not 
amount to a release of these properties 
from their liability to the mortgage debt. 
This is a question of fact and not of 
law, and we are not prepared to say that 
the Subordinate Judge has upon the facts 
same 2 а wrong оэпоЈаѕіор, and the faot 
that he has come to a different son- 
.olusion with regard to the failure to en- 
force the lien against the surplus sale 
proceeds of other progerties does not 
necessarily vitiate the  eonelusion which 
he has come to with regard to the tenures 
and, moreover, in the other cases the sales 
were in respect of overriding charges 
which had the effect of discharging the 
properties sold in respest of Subsequent 
charges, which is not so in the case of 
the ssle of the tevures. In the result 
the appeal fails and must be dismissed 
with aosta, 2/3rds to ihe plaintiffs res- 
póndents and the remaining 1/3rd equally 
among respondents-defendants Nos. 11, 12, 
and 13. 
Tevnon, J —I agree. 
Appeal dismissed, 


(2) 83 C. 613 at p. 622; 10 О, W.N. 551; 3 C. L. J. 
576, 





OUDH JUDICIAL COMMISSIONER'S 

А COURT, 

Seconp Civic Аррклъ No. 161 or 1913, 
January 2, 1919. 

Present: — Pandit Kanhaiya Lal, A. J. C. 
HARPAL SINGH—Derexpaxt— 
APPELLANT 
versus 
HARAKH BAHADUR SINGH — PLAINTIEF 
AND RAM AUTAR SINGH— DEFENDANT 


— RESPONDENTS, 
Hindu Law—Joint family—Member, right of, to 
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appropriate property exceeding Мз share— Father, 
position of —Transfer by father to satisfy transferee’s 
debts, effect of. 

The general rule of Hindu Law is that no 
member of an undivided family can by any process 
appropriate to his own benefit a larger portion of 
the family property than the share whichhe would 
get on partition. [p. 796, col. 2.] . 

Àn exception to this general rule, relating toa 
mortgage or sale effected by the father in considera. 
tion of an antecedent debt, has been made with the 
Object of protecting third persons who might have 


‘taken their title for onerous consideration in good 


faith. Гр. 796, col, 2.] 

The exception does not apply where the person 
whose debts have been satisfied is the transferee 
himself, he being himself in the best position to 
prove that the former loans were of a nature for 
the satisfaction of which the family property could 
be made liable. [p. 796, col. 2.] 


Appeal »gainst the decree of tha District 
Judge, Fyzabad, dated the 28th Janunry 1918, 
modifying ‘thet of the Subordinate Judge, 
Sultanpur, dated the 99th Jupe 1917. 


Babus Bisheshwor Nath 
Bishambhar Nath Erivastava, 
lant. 

Babu Basudev Lal, for Respondent No. 1. 


JUDGMENT,—The plaintiff is the son 
of Ham Autar Singh, defendant No. 1, 
and seeks to impra:b oertain mortgages 
effected by the latter in favour cf the 
defendant-appellant. One of the mortgages 
was effected on the 31st August 1907 in lieu 
of Rs. 4,000, the whole of whieh with 
ihe excepticn of Rs. 14 went towarda 
the satisfaction of certain prior debts due 
to the mortgages. It was a possessory 
mortgsge. Another wasa deed of further 
charge, cffected on the 23rd July 1919 in 
lieu of Rs, 600, out of which Rs. 549 were 
stated to have been paid in satisfaction of 
вегівіп prior debts and arrears of rent and 
revenue dne by the mortgagor. The third 
was a deed of simple mortgage ¢ fected on 
the 27th November 1{0x in lien of Rs. 900, 
out of which Rs. 800 were stated to have 
been credited towards some prior debts due 
to the mortgages. 


The plaintiff contended that the property 
mortgaged in each instance was ancestral 
property, in жһів he was entitled to a 
half share and that the mortgages in ques- 
tion were made without any legal necessity, 
The Court of first instance found that the 
property mortgaged was ancestral and that 
with the exception of certain items the 


Srivastiva and 
for the Appel- 
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entire consideration represented antecedent 
debts, which formed a valid consideration 
for the mortgages in question. The lower 
Appellate Court, however, came to the 
eonolusion that the property mortgaged was 
поё ancestral but it decreed the claim of 
the plaintiff without requiring him to pay 
апу money to the mortgagee, holding that 
the antecedent debts mentioned had not been 
shown to be binding on the plaintiff, 

It is sot disputed that the property 
mortgaged belonged to the ancestors of the 
mortgagor before the Mutiny. The ground 
taken by the lower Appellate Court is that 
the effect of the Proclamation of Lord 
Canning was to divest the then proprietor 
or proprietors of it. But having regard to 
paragraph 5 of the letter of the Secretary 
to the Government of India, Foreign Depart- 
ment, to the Chief Commissionér of Ondh, 
dated the 10th October 1859, which ig 
appended to Act I of 1869, and the ob. 
servations of their Lordships of the Privy 
Council in Jehan Kadr v. Afsar Bahu Begum 
(1), it is extremely doubtfnl whether settle- 
ment deorees can be regarded аз fresh 
grants in the sense in which grants were 
made by Sanads or operate as a restoration 
of the prior rights or re-distribntion of the 
property, in recognition of the rights held 
previous to tha confiscation. In this case 
no Sanad or settlement decree has been pro- 
duced and it is difficult to say by what 
process other than that of settlement the 
property went back to the family represented 
by the mortgagor. 

It is slear, however, that in the lifetime 
of the mortgagor, that is, the father ‚ of 
the plainfiff, no pious obligation attaches 
to the plaintiff to pay the debts due by 
the former. In Sahu Ram Ohandra v. Bhup 
Singh (2) their Lordships of. the Privy 


Council enunciated that view and it 
has been adopted in Bharath Singh v. 
Frag Singh (3) and Manna Lal ү. 


Bhagwandin (4). The mere fact that certain 


(1) 120. 1:12 I. А. 124; 9 Ind. Jur. 822; 4 Sar, P. 
С. J. 630; Rafique and Jackson's P.C. No. 91; 6 Ind. 
Dec, (м. в.) 1 P. O.). 

2) 89 Ind. Cas, 280; 44 I. А, 126; 21 C. W. N. 698; 
P. L. W. 557; 15 A.L. J. 437; 19 Bom. L. R. 498; 26 
J. 1; 88 M. L. J. 14; (1917) M. W. N, 489; 22 M. 
22; 6 L. W. 213; 89 A. 437 (P. С.). 

48 Ind. Cas. 291; 5 O. L. J. 9; 20 О. С, 311, 

47 Ind. Cas. 679; 6 О. 1. 4. 447, 


1 
C. L. 
L.T. 


L 
T 
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antecedent debts due to the mortgagee were 
set off towards the consideration payable 
to the mortgagor in the transactions in 
question does not, therefore, make those 
transactions binding on the plaintiff, unless 
the mortgagee suéceeds in establishing that 
the debts were such as could have been 
binding on the family, In Hunoomanpersaud 
Panday v. Musammat Babooee М. unraj Koonweree 
(5) their Lordships of the Privy Council 
pointed out that where the mortgagee him- 
self with whom the transaction took place 
is setting up a charge in his fayour made 
by one whose title to alienate he necessarily 
knew to be limited and qualified, he may 
be reasonably expeoted to allege and prove 
facts presumably better known to him than 
to the infant heir, namely, those facts 
which embody the representations made to 
him of the alleged needs of the estate, and 
the motives influencing his immediate loan. 
No such proof was, as the lower Appellate 
Court points out, given by the defendant- 
appellant in this case. The general rule 
is that no member of an undivided family 
can by any process appropriate to his own 
benefit a larger portion of the family pro- 
perty than the share which he would have 
obtained on partition, but as pointed out by 
their Lordships in Sahu Ram Chandra v. Bhup 
Singh (2) an exception has been made to 
cover the case of a mortgage or sale by 
the father in consideration of an antecedent 
debt with the object of protecting the 
rights of third persons who might have taken 
their title for onerous consideration in good 
faith, Where the family property has passed 
to such third persons in satisfaction of such 
antesedent debts, the law requires the 
person who assails their right to establish 
that the debt was one which he was not 
bound to pay, But where the person whose 
debts were paid was the transferee himself, 
no such equities arise, unless he was in- 
fluenced by representations made to him of 
the alleged needs of the estate and the 
motives influencing his immediate loan, 
This follows from there being during the 
lifetime of the father no obligation on the 
son to pay the debts of his father unless 
they were taken for family purposes or for 
legal necessity. The decision in Ramman 

(5) 6M.T. A. 893 at р. 419; 18 W. R. 81 note; 
Sevestre 258n; 2 Suth. P. О. J. 29; 1 Ваг. P. C. J, 
552; 19 E. R. 147, 
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Lal v. Ram Gopal (6) does not apply, because 
in that oase the pious obligation of the son 
had come into existence. 
The appeal fails and is dismissed with 
costs. 
Appeal dismissed. 
(6) 47 Ind. Cas. 987; 21 О. C. 200; 5 O. L, J. 629. 





PUNJAB CHIEF COURT. 

Сіті, Revision Petition No. 597 or 1918. 
January 28, 1919. 
Present:—Mr. Justice Brosdway. 
RAHMAN AND oTHeRs—PLAINTIFFS— 
PETITIONERS 
versus 


Musammat GANHSHI—Derenpant 


— RESPONDENT, 

Revision—Interlocutory order—High Court, power of 
interference of—Irreparable damage, whether condition 
precedent, ‘ 

As a general rule it is only in cases in which 
no appeal lies that the High Court will interfere 
on the revision side, although in exceptional cases 
it may consider it necessary to interfere in order to 
avoid irreparable damage or for some other pressing 
cause. [p. 797, col. 2.] р 

Bibi Ohando v. Jowala Pershad, 11 Ind, Cas. 840; 169 
Р, W. В. 1911; 253 Р. L. В. 1911, followed. 

Several plaintiffs jointly brought a suit against 
the defendants for declaration of a certain right. On 
the objection of the defendants the Court returned 
the plaint for amendment directing the plaintiffs to 
bring separate suits. The plaintiffs, therefore, filed 
а petition of revision in the Chief Court : 

Held, (1) that inasmuch as the plaintiffs wero 
not joint owners of the land in connection with 
which they sought a declaration and inasmuch as 
they based their cause of action primarily on the 
action taken in connection with their rights by 
the defendants, the order complained of could not 
be said to be improper or passed in an improper 
use TE discretionary powers of the Court; [p. 798, 
col. 1. 

(2) that there was no sufficient cause for the 
exercise of the Court’s power of revision, ав no 
irreparable damage was likely to be caused to the 
plaintiffs by the order in question. [р. 798, col. 1.] 

Petition, under section 44 of Act III of 
1914, for revision of the order of the Senior 
Subordinate Judge, Ist Class, Jullundur, 
dated the 22nd June 1918, returning the 
plaint for amendment, 

Lala Jagan Nath, for the Petitioners. 

Bakhshi Tek Ohand, for the Respondent. 

JUDGMENT.— Some eighty persons joined 
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together to institute a ease against some 
thirty-two defendants, all but fiveof whom 
were merely proforma defendants. The sait 
was for a declaration of certain rights that 
the plaintiffs claimed to possess jointly with 
the proforma defendants. The five contest- 
ing defendants raised an objection to the 
effect that the plaintiffs should be directed 
to bring separate suits as they had been 
wrongly joined. The learned Subordinate 
Judge held that this objection was valid 
and has directed the plaintiffs to bring 
separate suits if they wished. Against this 
order the original plaintiffs have preferred 
this revision through Mr. Jagan Nath and 
I have heard Mr. Tek Chand for the 
contesting defendants. 

In Bibi Ohondo v. Jowala Pershad (1) it 
was held by & Division Bench of this Court 
that as & general rule it is only in cases 
in which no appeal lies that this Court 
would interfere on the revision side, although 
in exceptional cases it may  coneider ib 
necessary to interfere in order to avoid 
irreparable damage or for some other 
pressing cause. Mr, Tek Chand has drawn 
my attention to this decision and has 
contended that it is open to the plaintiffs 
to disobey the order of the Court, which 
naturally would result in the rejection cf 
their plaint when they can get the matter 
decided in a regular appeal. He also 
contended that there was nothing excep- 
tional in this case which would justify 
this Court interfering with an interlocutory 
order of this nature on the revision side. 
Mr. Jagan Nath has drawn my attention 
to Ramendra Nath Ray v. Brojendra Nath 
Dass (9), Girtjanath Ray v. Surendra 
Nath Ray (8), Lal Ohand v. Musammat 
Manohri (4), Mahodeo v. Nago (5) and Alah 
Bakhsh v. Sadig Ali (6) and has contend- 
ed that in many oases several plaintiffs 
have been allowed to join in bringing a 
suit. There is no necessity to discuss the 
various rulings cited by Mr, Jagan Nath, 
as no doubt instances occur which justify 


(1) 11 Ind, Cas. 840; 169 P. W. X. 1911; 253 P, L, 
R. 1911. 

(2) 41 Ind. Cas. 944; 45 C. 111; 21 C. W, N. 794; 2 
C. L. J. 158. 

(3) 16 Ind. Cas, 84; 16 0.1, J. 1. 

(4) 44 Ind. Сав, 540; 59 P. В. 1918; 64 P. W. R, 
1918. : 

(5) 12 Ind. Cas. 257; 7 N. L. В. 130, 

(6) 38 P. В, 1903; 87 P. L. R. 1903, 
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such a joinder of parties ag is referred 
"to in the said rulings. In the present 
oase the plaintiffs sre not joint owners 
of the land in connection with which they 
seek a deolaration of certain rights. They base 
their cause of action primarily on the action 
taken in connection with these rights by 
the contesting defendants; and in these 
circumstances Ї am not prepared to hold 
that the order complained of was improper 
or passed in an improper use of the 
discretionary powers of the Court. The 
plaintiffs, if they bave sufficient confidence 
in their cortention, are at liberty to disobey 
the order of the Court and thus obtain 
a right of appeal; and I am unable to 
see any good cause fcr the exercise by 
me of my powers on the revision side as 
I can see no pressing cause to do so, nor 
am I able to see that any irreparable 
damage is likely to be caused to the 
plaintiff by the order in question. I 
accordingly dismiss this petition with costs. 


Petition dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
| COURT. 
Finsr Отт Arrear No. 179 ок 1917, 
March 15, 1918. 
Present :—Mr, Lindsay, J. C. 
` GOBARDHAN DAS— PLAINTIFF — APPELLANT 
versus 
NARENDRA BAHADUR SINGH 

AND OTHERS—DEFEN DANTS— RESPONDENTS. 

Court-fee—Appeal relating to future interest—Oo urt- 
fee payable. 

The proper Court-fee payable on an appeal relating 
to future interest is an ad valorem fee on the 
amount of interest claimed uptill the date of the pre- 
sentation of the appeal. 

Appeal against the decree of the Sub- 
ordinate Judge, Bara Banki, dated the 19th 
September 1917. 

Mr. Gaya Prasad, for the Appellant. 

ORDER.—This appeal has been up to- 
day under Order XLI, rule 11 of the Code 
of Civil Procedure. I observe that an order 
was passed by me on the 21st of December 
last relating to the office report on the 
question of Coart-fee. The office has again 


INDIAN CASES, 


(1919 

JAGABANDHU v NANDA LAL. | 
brought to notice that there are 2 number 
of rulings which are relevant to the point 
and whioh seem to be in conflict with the 
ruling reported as Bhawani Prasad v. Kutub- 
un nissa (1). It seem to me after a perusal 
of the previous decisions of this Court that 
I must revise my order of the 21st of 
December, regarding the qiestion of Court- 
fee. The leading case in this Court on 
the question is Firet Civil Appeal No. 
43 of 1901, Khushi Ram v. Rani Raj 
Kuar, There it was distinctly laid 
down that in oases where the appeal 
relates to future interest, the appellant is 
bound io pay an ad vulorem fee on the 
amount of interest claimed up till the 
date of the presentation of the appeal, 
It is obvious that an appellant cannot be 
heard to say that there is any uncertainty 
regarding the amount of interest which is 
due to him upon the date in question; 
although it may, on the other hand, be 
correct to say that no accurate estimate 
can be given of the amount which will 
be due on the date of realization, The 
office, following the principle laid down 
in the case I have just mentioned, has 
calculated interest up to the date of the 
presentation of this appeal and thus there 
is adeficiensy of Rs. 50-12-0. I must 
follow the practice of this Court notwith- 
standing the ruling of tha Allahabad High 
Court referred to, The appellant will be 
given seven days to make good the de- 
ficiency of Rs. 50-12-0 and on the deficiency 
being made good, the appeal will be admitted 
and notice will goto the respondents. 

Order accordingly, 
(1) 27 А. 559; А. W. N. (1905) 84; 2 A. L. J. 268. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decese No. 27 
or 1918. 

February 26, 1919. 

Present :— Justice Sir Ernest Fletober, Kr., 
and Mr. Justice Beachoroft. 
JAGABANDHU TALUKDAR 
AND OTHERS—PaTiTIONERS— APPELLANTS 
versus 
NANDA LAL SIRKAR AND OTHERS 


— OPPOSITE PARTIES—RESPONDENTS, 
Land Acquisition Act (I of 1894), s. 80, scope of 


Vol. Ш 
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-—Bengal, N.-W.P. and Assam Civil Courts Act 
(XII of 1887), s. 8—Apporlionment of compensation— 
Abatement of rent, question of, whether can be decided — 
Reference — Additional Judge, whether has jurisdiction 
to hear veference. 

Under the provisions of the Bengal N.W. P. and 
Assam Civil Courts Act of 1887 an Additional District 
Judge has jurisdiction, as a Judge of the principal 
Civil Court of original jurisdiction, to hear areference 
under section 80 of the Land Acquisition Act, dul 
made over to him by the District Judge, (p. 799, col. 2,1 

The question under section 30 of the Land Ас- 
quisition Act is one of apportionment and apportion- 
ment only and the question whether a tenant, a 
part of whose tenure has been acquired, should 
have his rent abated does not fall within the 
section. Гр. 800, col. 1.] 

Appeal against the decree of the Ad- 
ditional District Judge, Pabna, dated the 
15th August 1917, — 

FACTS appear from the judgment, 

Babu Krishna Kamal Mattra, for the 
Appellants.—This appeal arises out of a 
case under the Land Acquisition Act. 
My olient is a Patnidar. The question is 
whether there can be abatement of rent, 
The oase was decided by the Additional Dis. 
trict Judge. My submission is that he 
had no jurisdiction to try the suit. See 
section 3 of the Land Acquisition Aot. 
The distinction between the District Judge 
and the Additional District Judge is 
statutory. See Act XII of 1887. There 
are а series of oases which decide that 
the Land Acquisition Court has power to 
abate rent. The earliest case is Raye 

. Kissory Dassee v. Nilcant Day (1). The 
power of the 
not questioned in the lower Court. { 

. have been given the whole compensation 

but not abatement. See section 32, Land 

Acquisition Act. The case of Biprodas Pal 
Chowdhury v. Kumar Sarat Chunder Singh 
(2) is not in point. In the present case 

` there has been an abatement the amount 
of which was fixed by the Collestor by 
compromise with the other proprietors. ‘The 

Pattah is in my favour. 

Babu Dinesh Chandra Roy, for the Re- 

spondents, was not salled upon to reply. 


JUDGMENT .—This appeal is preferred 
against the judgment of the learned Ad- 
ditional District Judge of Pabna, dated 
ihe 15th August 1917. The matter that 
was before the learned Judge and ont of 


(1) 20 W. R. 370. 
(2) 11 C. W, N., ош (151). 
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which this appeal arises was a reference 
for settlement of а dispute as to the 
apportionment of compensation made under 
section ll of the Land Acquisition Aot 
and the reference is clearly stated on the 
record to have been made under section 30 
of the Act. The appellants are the Patnidars 
and the respondents are the Zemindars. 


‘The appellants say that they want the 


Zemindars to have all the compensation 
and, in lieu thereof, they want the Court 
to reduce their rent. The Zemindars ap- 
parently want the Patnidars to have all 
the compensation and not to have the 
rent reduced. The first point that was 
taken in ‘the appeal was with reference 
to the jurisdiction of the learned Ad- 
ditional District Judge to hear the matter. 
It was suggested that the learned Ad- 
ditional District Judge had no power to 
hear it because he did not come under 
the definiticn in section 3, sub-section (d), 
of the Land Acquisition Actas the princi- 
pal Civil Court of original jurisdiotion. 
The learned Additional District Judge is 
not a Court. He is a Judge of a Court 
just in the same way as the District 


.Judge and, although in these Mofuasil 
. proceedings 


the Сош% is 


frequently 
identified with a particular 


Judge, yet 


‘there is manifestly a distinction between 


в Court and a Judge. That tke learned 
Additional District Judge is a Judge of 
this principal Civil Oourt of original 
jurisdiction is clear. Не is nothing else. 
He is a Judge of the District Court: 
not the first Judge or the second Judge. 
He comes after the District Judge. If 
he is a Judge of this prinsipal Civil 
Court of original jurisdiction, the only 
question would be, "Had he power to 
dispose of this particular matter?” It is 
quite clear that he had under the pro- 
visions of the Bengal, N. W. P. and Assam 
Civil Courts Act XII of 1887. The 
matter having been duly made over to 
bim by the District Judge, he had jurisdis. 
tion, as a Judge of the principal Civil 
Court of original jurisdiction, to dispose 
of it. That view was taken by Mr, 
Justice Teunon and Mr, Justice Greaves 
in R. A. No. 245 of 1917. They were 
elearly right. 


The other point is this: under seotion 


the 
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question whether the Patnidars should 
have their rent abated is not a matter 
falling within the competence of the 


Court. The question under section 30 is 
óne of apportionment and apportionment only, 
aud the reducing of the rentis not the 
question falling within it. 
The appeal fails and must be dismissed 
with costs. 
Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civit Aepeat No. 167 оғ 1918. 
January 28, 1919. 
Preseni;—Pandit Kanhaiya Lal, A. J. С., 
and Mr. Daniels, A. J. C. 
BUNYAD HUSAIN-— PLAINTIFF—ÁÀ PPELLANT 
versus 
ABDUL SUBHAN AND ANOTHER— 


DEFENDANTS—HESPONDENTS. 

Custom—Pre-emption—Co-sharers, power of, to abro- 
gate custom by agreement at partition—Wajib-ul-arz, 
entry in, construction of. 

It is open to the co-sharers of a village to agree 
at the time of partition that they would no longer 
recognize a custom ousting the ordinary law and 
if they come to such а decision, it would bind 
their successors-in-title. Гр. 801, col. 2.} 

A waijb-ul-arz contained the following clause: "Every 
co-sharer has a right to dispose of his share by 
sale, mortgage and gift; he may sell or mortgage to 


, 


whomsoever he will”: 

Held, that the clause negatived a custom of pro- 
emption. [p. 800, cel. 2; p. 801, col. 1.] 

Appeal against the decree of the Sub- 
Judge, Barabanki, dated the 23rd January 
1918, reversing that of the Munsif, 
Ram Sanehi Ghat (Barabanki), dated the 
11th September 1917. 

ORDER. 

Sroart, J. C.—(January 2nd, 1919,)—There 
are two questions raised in this appeal which 
are of sufficient importance to require their 
reference to a Bench for deoision. 

The first question is whether an entry 
in a wajib-ul-are, to the effect that a sharer 
bas a right totransfer his share by gift, 
sale or mortgage, oan be considered to be 
.& statement of a custom rebutting the 
existence of a right of pre-emption under the 
Oudh Laws Ast, 
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The second question is whether a subse- 
quent action by the sharers of a village to 
have the right of pre-emption declared ap- 
plicable to transfers made by them is to be 
considered a contract for pre-emption binding 
upon themselves and their successors. 

The law has been interpreted by Mr. 
Lindsay in Abdul Rahman v. Kale Khan 
(1) and Jaswant Singh v. Raja Singh (2) 
and has further been interpreted by Rai 
Kanhaiya Lal Bahadur in Hira Lal v. 
Ganesh Prasad (8). But so far there has 
been no Bench desision upon the first point, 
which is an important one, There is fur- 
ther no decision on the second point. I 
express no opinion at this moment either 
as to the law or the merits of this appeal 
but refer its decision to a Bench, 

Babu Bisheshwar Nath Srivastava, for the 
Appellant. 

Mr. Haider Husain, for Respondent No, 1. 

JUDGMENT.—This is a pre emption 
second appeal, whish has been referred to 
a Bench because it raises two points of 
law which have not hitherto come before 
a Bench. The suit has been dismissed on 
the ground of the existence of a custom 
negativing the right of pre-emption within 
the meaning of section 7 of the Oudh Laws 
Act. 

The points which arise are, first, whether 
the wajib.ul arz of the First Regular Settle- 
ment establishes вссћ a custom, and secondly, 
whether, if the custom once existed, it has 
since been abrogated. 

The relevant clause of the wajib-ul-arz 
of the Old Settlement is quoted in the 
Munsif's judgment. It may be translated as 
follows :— 

"Every co-sharer has a right to dispose of 
his share by sale, mortgage and gift; they may 
sell or mortgage to whomsoever they will.” 

This clause is on the face of if incon- 
sistent with the existence of a right of 
pre-emption. It is a clear declaration that 
according to the village custom as therein 


` recorded the co-sharershave an unfettered 


liberty of selling or mortgaging their shares 
whether to a co-sharer orto an outsider, 
An almost identical wajzb-ul-arz was held 
by the Judicial Commissioner to negative 


(1) 23 Ind. Cas. 948; 17 O, C. 105; 1 O. L. J. 152. 
(2) 42 Ind, Cas. 21; 20 О. С, 226; 4 О, L, J. 562, 
(3) 36 Ind, Cas, 668; 8 О, L, J. 215, 
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a right of pre-emption in Abdul Rahman 
v. Kale Khan (1) and though that case 
was distinguished by the same Judge in 
Jaswant Singh v. Raja Singh (2), it was 
certainly not dissented from. The same view 
was taken by one of us in Hira Lal v. 
Ganesh Prasad (3) and we see no reason for 
not adhering to it. 


The learned Pleader for the appellant 
has referred us to Settlemeni Cireular No. 
20 of 1£63 which deals with the preparation 
of wajib-ul-ar:es, In dealing with clause 
4 of the wajeb-ul-arz, under which the 
present entry comes, Settlement Officers were 
enjoined not as а rule to record customs 
of pre-emption as was the practice in 
Agra, on the ground that “the law gives 
every proprietor the right of transferring 
his property to whomsoever he pleases 
(see section 26, Regulation IX, 1805) but 
does nof allow the right cf pre-emption 
exoept under the ciroumstances detailed in Act 
I of 1841. It is unnecessary to record 
rights granted by law, and worse than 
useless to attempt to shackle. those rights 
with conditions which the Courts will not 
recognise. It would be better, therefore, in 
this Province to say nothing about trans- 
fers, anless the parties concerned desire it, 
and on no account to enter into minute 
details. The general custom of. the village 
in regard to succession will of course be 
noted.” 

(Act I of 1841, it may be noted, deals as 
regards the right of pre- bn only with 
execution sales.) 


This circular does not really help the 
respondent. Settlement Officers were to 
say nothing about transfers unless ihe 
parties concerned desired it. Where, there- 
fore, they do enter into the question it 
may be assumed that the parties concerned 
did desire it. The author of the circular 
seams to have assumed, rightly or wrongly, 
that there was no enforceable custom of 
pre-emption inexistence in the province at 
all, 

In 1881 the village was partitioned and 
a fresh wajib-ul-arz was prepared. The 
plea that the custom previously in force 
has been abrogated is based on the provisions 
ofthis dosument. The relevant portion is 
quoted in original by the Munsif and runs as 
follows:— 
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“Every co-sharer has the right of dis- 
posing his share by sale, mortgage or 
gift, and every co-sharer is the permanent 
owner of his share and may dispose of 
it by sale, mortgage, or gift subject to this 
condition that if any co-sharer wishes to 
transfer his share or апу part of itor a 
grove or a tenant’s house, eto., by a mort- 
gage orpremium lease, he may do во, 
But if he wishes to sell it, it is incumbent 
on him first to transfer it to his agnate 
kinsman (ek jaddi) and his aiia or 
to co-sharers in the fhok,.,...... . If no 
co-sharer buys 16 as set forth “above he 
may transfer to a stranger. Contrary to 
this no kind of transfer will be lawful.” 

T'he learned  Munsif treated this ав 
abrogating the previously existing custom 
and decreed the suit. The learned Sub. 
ordinate Judge refused to treat i$ in appeal 
as a record of custom superseding the 
previous record and holding quite rightly 
that no fresh custom could have grown 
up in the interval between the two wajzb-ul. 
arzes, allowed the appeal ‘and dismissed the 
suit. 

In our opinion the view taken by the 
learned Munsif was right. All the pro- 
prietors of the village must, in the ordinary 
course, have] been parties to the partition 
and if they decided, as they did, that 
they would no longer recognise a custom 
ousting the ordinary law, they were, we 
conceive, at liberty to do so, and their 
agreement would bind their successors-in- 
title, among whom are the present parties, 
The learned Subordinate Judge did not 
consider the question of sontract. He 
passed it over with the single remark that 
the snit was not based on a plea of 
gontract for pre-emption. This remark in- 
disates a misconception of the position, 
There is no need to plead а contract giving 
& right of pre-emption in Oudh, where 
such a right is a part of the general law, 
unless there is a custom or contract ox. 
cluding it. The defendant pleaded sush 
а custom, The appellant relies on the 
later wajib ul-arz as a contract putting an 
end to the special custom and agreeing to 
be bound henceforth by the ordinary law. 
The appellant has relied on Gobind Ram 
v. Masi-ullah Khan (4) as laying down 


(4) 29 A. 295; 4 A. L, J. 137; A. W, №, (1907) 39, 
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that a custom of pre emption be abrogated 
by ару agreement made at the partition. 
The ruling in questionlays down no such 
proposition. What it does lay down is that 
whera a custom is abrogated it must be abro- 
gated in its entirety. 

The . learned Subordinate Judge did not 
discuss the question of market-price. The 
learned Munsif had found that the price 
entered in the sale-deed was fistitious and 
that the price on which pre-emption should 
be decreed was Rs. 240. This finding is 
challenged by the respondent and in order 
to save aremand we have heard argument 
upon it, After doing so, we find no reason to 
differ from the conclusion at which the learned 
Munsif arrived. 

We allow the appeal and reversing the 
desision of the lower Appellate Court restore 
the decree of the Munsif. The appellant will 
get his costs here and in the lower Appellate 
Court. 


Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2900 
, or 1916. 
March 4, 1919. 
Present :— Мт. Justioe N. В. Chatterjea and 
Mr, Justice Panton. 
TARADAS BHATTACHARJEE 
—PLAINTIEF— APPELLANT 
versus 


JjNANENDRA NATH MAITRA AND OTHERS 


—Pro forma DEFENDANTSI— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-defendants— Decision on, point not 
necessary for disposal of suit, whether rea judicata. 

R., having purchased certain land in execution of 
a decree against the plaintiff, sold it to the plaintiff 
by a conveyance The plaintiffs daughter brought 
a suit for establishment of her title to the land 
on the ground that the purchase from R. was really’ 
made with funds supplied by her in the name of 
her father, the plaintiff, who was made a pro forma 
defendant in the suit. In that suit questions were 
raised whether R. had purchased the property as 
benamdar of the plaintiff and whether the plaintiff's 
daughter had any beneficial interest in the pur- 
chase from R. The Courtof first instance decreed 
the suit, holding that R.’s purchase was bona fide and, 
not as а benamdar of the plaintiff. On appeal the 
suit was dismissed on the ground that the plaintiff's 
daughter had no beneficial interest in the convey- 
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ange executed by R. in favour of the plaintiff. 
Subsequently plaintiff -brought a suit for establish- 
ment of his title to-the land against the persons 
who were principal defendants in the suit of his 
daughter : 

Held, that the question whether R.'s purchase 
was benami or not was not ves judicata in the plaintiff's 
suit by reason of the decision in the suit brought 
by the plaintiff's daughter. [p. 804, col. 1.] 


Appeal against the decree of the District 
Judge, 24-Pergannas, dated the 25th August 
1916, reversing that of the Munsif, Basirhat, 
dated the 18th November 1914. 


FAOTS appear from the judgment, 

Babu Sarat Chandra Roy Chowdhury 
(with him Babu Satya Ohuran Sinha), for 
the Appellant.—My points are:—(1) Decision 
of the question of benamz purchase by 
Rajendra is res judicata, (2) Without a 
decision of the question whether plaint- 
iff's title acorued after the registration of the 
Kobala of 1901 plaintiff’s suit cannot be 
dismissed. See Maung Shwe Goh v. Maung 
Inn (1), Puchha Lal v. Кип Behary Lal 
(2), Ramanathan Ohelty v. Ranganathan 
Ohetty (3), Mahammad Shafiqul Huq 
Ohowdhury v. Krishna Gobinda Dutta (4) 
and Karalia Nanubha v. Mamsukhram 
(5). (3) No separate issue is necessary 
on the question of adverse possession. 
The parties adduced evidence and the 
Court decided on the same. See Nepen 
Bala Debi v. Siti Kanta Banerjee (6). (4) 
Defendants never got possession since pur- 
chase. So plaintiff’s title, by adverse 
possession as also by extinotion cf de- 
fendants’ title, is created. See section 28, 
Indian Limitation Act, Nawab Bahadur 
of Murshidabad v. Gopinath Mandal (7), 
Article 138, Indian Limitation Act. | 

Dr. Sarat Chandra Basak (with him 
Babu Gopal Ohandra Das), for the Re- 
spondents.—My client’s  purohase was in 


(1) 35 Ind. Cas. 938; 2K O. L. J. 108; 21 M. L. Т. 18; 
15 A. L. J. 82; (1917) M. W. N. 117; 32 M. L. J. 6:19, 
Вот, L. R. 179; 21 О. W. М. 500; 6 L. W. 532; 44 O. 
542; 10 Bur. L. T, 69; 44 I. A. 15 (P. O.). 

(2) 20 Ind. Cas. 808; 18 О. W. N. 445; 19 O, L. J. 
218. 

(3) 43 Ind. Cas. 188; 40 M. 1134;6 L. W. 300; 22 
M. L. T. 173; 33 M. 1, J. 252; (1917) M. W. №. 767. 

(4) 47 Ind Cas. 428; 23 0. W. №. 284; 28 0. L. J. 


71. 
‚ (5) 24 B. 400; 2 Bom. L. В. 220; 12 Ind. Deo. (х. s.) 
799. 
(6) 8 Ind. Cas. 41; 15 О, W, N. 158; 12 C. L, J. 459, 
(7) 6 Ind. Cas. 392; 13 О, L. J. 625, Wa NG 
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1898. He was the deeree.holder, plaintiff 
beiog the  judgmen: debtor. The latter 
obta/ned a postponement of the sale on 
the ground that it was his property that 
was going to be sold. He is now es- 
topped from sayiog that the property was 
not his. The whole decision rests on the 
sixth issue, viz, whether the plaintiff 
has а oause of action. (Reads section 11, 
Civil Procedure Code.) The matter is 
conoluded by the decision in Run Bahadur 
Singh v. Lucho Koer (8). See also 
Parbatty Debya v. Mathura Nath Banerjee ` 
(9) and Thakur Magundeo v. Thakur 
Mahadeo Singh (10', Ghela Ichharam v. 
Sankalehand Jetha (11) and Shib Charan Lal 
v. Raghu Nath (19). Even if there be 
a finding that Rajendra’s purchase was 
bona fide that would not beres judicata, 
the desision in the previous suit being 
that plaintiff had no cause of action. The 
question of adverse possession was not 
specifically pleaded, 

Babu Sarat Ohandra Roy Ohowdhury, in 
reply,—The decision of the question of 
Hajendra's purchase is res judicata, The 
question of  Rajendra's selling the pro- 
perty involves the question of Rajendra's 
title. 

JUDGMENT.— This appeal arises out of 
a suit for establishment of the plaintiff's 
title to rds share of four plots of land 
and for confirmation of possession. 


This property appears to have beer 
sold in the year 1894 in execution ofa 
decree against the plaintiff and purchased 
by one Rajendra. There was another sale 
of the interest of the plaintiff and his 
brother in the year 1898 and the de- 
fendants purchased the property at that 


sale. In 1901 there was a conveyance 
executed in respect of the property by 
Rajendra in favour of the plaintiff. A 


suit was instituted, however, by the plaint- 
iff's daughter on the basis of that con- 
veyanse against the defendants on the 
ground that the purchase was really made 


(8) 11C. 801 (P, О,): amb A. 20; 4 Sor. P. O. J. 802; 
9 Ind. Jur. 202; 5 Ind. Deo. (N. s.) 96 

(9) ae Ind. Cas. 463; 40 О. 29; 16 0. W. N. 877; 16 
0. 1. Ј 

(10) ud C. 647; 9 Ind’ Dec. (N. в.) or 

(11) 18 B. 697; 9 Ind. Deo. (w.8.) 907 

пЭ 17 А. 174; A.W. N. (1895) 4 8 Ind. Deo, (х. a.) 
437, 
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with .the funds supplied by her in the 
name.of the plaintiff. That suit was 
decreed by the Court of first instance 
in favour of the plaintiff's daughter. On 
appeal by the defendants, the {suit was 
dismissed and the decree of the lower 
Appellate Court was confirmed on second 
appeal on the ground that the plaintiff’s 
daughter had no beneficial interest in 
the purchase under the вопӯуеуапав from 
Rajendra. 

In the present oase, the Court of first 
instance dismissed the suit exoept with 


regard to 15  bighas, that being the 
homestead land. Оп appeal, the learned 
District Judge has dismissed the suit 


entirely. The plaintiff has appealed to this 
Court. 

The real question to be  deoided is 
whether the purchase: by Rajendra at the 
sale held in the year 1894 really passed 
the interest of the plaintiff in the property; 
because if it іЯ. поё, then the defendanta 
acquired the right. of the plaintiff at the 
sale held in the year. 1898. The learned 
District Judge has fonnd that the pur- 
chase by Rajendra was benam? for the 
plaintiff himself. 

16 is contended on behalf of the ap- 
pellant that the question whether Rajendra’s 
purchase was benamt or not, is res 
judicate by reason of the deoision in 
tbe suit brought by the plaintiff's daughter. 

In that case the present defendants 
were the principal defendants and the 
present plaintiff was the pro forma defend- 
ant, his daughter being the plaintiff. 
The defence of the principal defend- 
ants was, first, that Rajendra’s purchase 
was for Tara Das, the plaintiff in the 
present case, and secondly, the purchase 
from Rajendra was not in favour of the 
plaintiff's daughter but in favour of Tara 
Das himself. The Court of first instance 
in that suit found that Rajendra’s pure 
chase was bona fide and that the plaint- 
ifs daughter was the real purchaser 
under the conveyance from Rajendra. The 
defendants sppealed objecting to the 
findings on both the points, but the 
judgment of the Appellate Court pros 
ceeded solely upon the ground that the 
purchase from Rajendra was in favour of 
Tara Das and not in favour of hia 
daughter: and that appears to bs thg 
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ground of decision in this Court in second 
appeal. As a matter of fact, the suit 
brought by the plaintiff's daughter was 
dismissed on appeal and that decree was 
confirmed on second appeal. The final 
decree, therefore, in that litigation was 
based upon the ground that the plaintiff’s 
danghter had no beneficial interest in the 
property and that, therefore, she had no 
cause of action. The other question whe. 
ther Rajendra’s purchase was for himself or 
for Tara Das was not the basis of the decision. 

It is contended on behalf of the ap- 
pellant that the finding that the purchase 
from Rajendra was in favour of Tara 
Das involved the finding that Rajendra’s 
purchase at the auction sale was bona 
fide and was not a benami purchase for 
Tara Das. But then the finding that 
the plaintifi’s daughter had no title and, 
therefore, had no cause of action, was 
sufficient for the disposal of the suit. The 
defendant, as stated above, in the grounds 
of appeal against the decree of:the Munsif 
to the lower Appellate Court, objected to 
both the findings and one of the grounds 
of appeal was that Rajendra’s purchase 
was benam: for Tara Das. As, however, 
if was sufficient for the purpose of the 
disposal of the appeal to decide that the 
plaintiff's daughter had no beneficial in- 
terest, it was unnecessary for the Court 
to try the other question which had been 
desided against the defendants by the 
Court of first instance. 

In these circumstances and apart from 
other considerations we do not think that 
the decision in that suit operated as 
res judicata. If that decision does not 
operate as res judicata, the finding of the 
lower Appellate Court, namely, that the 
purchase by Rajendra was benam? for the 
plaintiff, cannot be attacked in second 
appeal. : 

It may be pointed ont, however, that 
“when this property was advertised for sale 
at which the defendants purchased, the 
plaintiff applied for stay of sale on pay- 
ment of a certain sum of money to the 
deeree-holder, and in the application fcr 
the stay of the sale, he admitted that he 
was the owner of the property. It was at 
that sale that the defendants purchased 
the property. This is one of the facts, 
which has been taken into consideration 


. defendants 
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by the learned District Judge in coming 


to the conclusion that the purchase by 
Rajendra was benam for the plaintiff. 

In this view, it is unnecessary to 
consider the question whether the plain- 


tiff could acquire title to the property 
before the execution of the conveyance in 
his fayour by Rajendra. 

The last question for consideration is 
whether the plaintiff is entitled to recover 
possession of 15  bighas (the homestead 
land) on the ground of adverse possession. 


The Court of first instance gave hima 
decree for li bighas on that ground, but on 
appeal the learned District Judge has 
disallowed it as the claim to the land by 


adverse possession was not stated in the 
plaint. 
It is contended before us on behalf of 


the appellant that there is evidence on 
both sideson that question, that the defend- 
ants have not been prejudiced by reason 
of the omission to state that claim in the 
plaint or by reason of the omission to 
raise specific issue on the point, and that 
ihe plaintiff has succeeded in proving his 
title by adverse possession as found by the 
Court of first instance. 


But the findings of tbe Court of first 
instance are not clear on the point. No 
doubt in one part of his judgment the 
learned Munsif says: “The plaintiff bas 
similarly acquired a title by adverse posses- 
sion in 12 bighas of land inthe western part 
of plot No. 1", but in another part of 
his judgment be says: “The plaintiff's 
daughters brought section 9 cases against 
the defendants and some of their tenants 
for all the lands.” 

It bas been pointed out by the learned 
Vakil for the respondent that the section 
9 cases referred to the: homestead land 
as well, and the learned District Judge has 
found that the matter (i. e, the question 
of adverse possession) was not in issue in 
the lower Court and so the defendants 
were not in a position to meet the case 
in which the learned Munsif gave a partial 
decree to the plaintiff. So that in the 
opinion of the learned District Judge the 
would he prejudiced if the 
plaintiffs were allowed to succeed on the 
ground of adverse possession, even though 
some evidenco might have been adduced 
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in the course of the trial in support of their 
title, 

In these circumstances, we are unable 
to interfere with the judgment and decree 
of the lower Appellate Court and this 
appeal must accordingly be dismissed with 
costs, 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Отуп, Revision Petition No. 609 or 1918. 
January 11, 1919. 

Present: —Mr. Justice Shadi Lal. 
KHEM CHAND—PzaINTIFF— 
PETITIONER 

versus 
MOHAMMAD YAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XLI, v. 27—Revision—Findings of fact based on con- 
jectures, whether binding —Appeal—Appellate Court, 
power of, to admit additional evidence—Pleadings— 
Court, duty of, to bear pleadings in mind. 

Findings of fact based on conjectures and not 
supported by evidence on the record cannot be 
accepted in revision, Гр. 806, col. 2.] 

An Appellate Court is not authorized by law 
to admit additional evidence in the absence of 
reasons contemplated by Jaw. Гр. 805,'col. 2.] 

A Court should bear in mind the pleadings of 
the parties and a judgment based on an entire 
misapprehension of the case set up by a party 
cannot be allowed to stand. Гр. 506, col. 1.] 


Petition, under section 14 of Act IIL of 
1914, for revision of the decree of the Senior 
Subordinate Judge, lst class, Jhang, dated the 
13th February 1918, reversing that of the 
Munsif, 2nd class, Jhang, dated the 17th 
November 1917, decreeing the claim. 

Mr. Mukand Lal Puri, for the Petitioner. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—This was an action for the 
recovery of a certain sum of money on ав: 
count of principal and interest due on а 
bond dated the 26th of August 1912. The 
Munsif, Khan Ahmed Khan, while reducing 
the rate of interest mentioned in the bond, 
held that the document was for considera- 
tion; and consequently he deoreed the claim 
to the extent of the principal sum and in- 
terest thereon at the rate of 12 per cent. per 
annum. The plaintiff appealed to the Sub- 
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ordinate Judge claiming that interest as 
stipulated in tbe bond should be allowed 
to him; and tbe defendant preferred вговв- 
objections praying that the snit be dismissed 
in toto. The learned Judge has held 
that the consideration for the bond in suit 
as well as that for the two bonds executed 
in favour of the plaintiffs father and 
brother respectively was paid to the defend- 
ants in lieu of the rent due to them by 
another brother of the plaintiff on a lease 
granted to him for & period of 20 years and 
that nothing was to be paid by the defendants 
on the strength of these bonds and he has con- 
sequently dismissed the suit. 

After hearing arguments on both sides 
1 am of opinion that the judgment of the 
learned Judge proceeds almost entirely 
проп conjectures, and does not take into 
account several facts which militate against 
the conclusion reached by him. It is tobe 
observed that the documents, to which the 
plaintiff was no party, were not produced 
by the defendants in the trial Court; and 
that it was the Subordinate Judge who 
received them for the first time in 
evidence, without any reason such as ів 
contemplated by law. The judgment of 
the learned Judge does not show whether 
the alleged oral agreement relied upon 
by the defendants was contemporaneous 
with the bond in suit, and whether section 
92 of the Evidence Act should in this case 
bar the reception of oral evidence to modify 
the terms of the written contract. It is 
beyond dispute that the bond, upon which 
the suit is based, was for consideration; and 
the plea that the defendants were not to 
pay anything upon this bond as well as on the 
other two bonds runs counter to the terms of 
the documents. 

The learned Counsel for the petitioner 
points out that the interest alone on the sums 
advanced on the strength of the three 
bonds exceeds the stipulated rate of rent, 
and there is no reason why the areditors 
should agree to give up the entire principal 
sum advanced by them. This is no doubt в 
circumstance which should have been oon- 
sidered, but the learned Subordinate Judge 
has made no reference to it. 
` Farther, if the plea of the dafendants is 
gorrest, it is perfectly clear that they 
were not entitled to recover rent on the 
strength of the lease granted by them ig 
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favour of the plaintiffs’ brother, but the 
learned Judge himself finds that in a suit 
brought by the lessee in the Revenue Court 
for the recovery of the value of the produce 
against his tenants and the defendants, the 
latter claimed and were allowed set-off for а 
sum of Rs. 25 on account of the rent for one 
year. The Judge brushes aside this fact with 
the bare remark that this could not be other- 
wise, ав: the amount could not be credited 
towards the bond in face of the lease. 
Now this is an entire misapprehension of 
the ease set up by the defendants, as 
pointed out above; the defendants, if 
their version is to be accepted, were not 
entitled to make any claim on account 
of rert, and no question 
possibly arise. 

The learned Judge has expressed no 
opinion upon the contention of the plaintiff 
that the defendants paid Rs. 3.6.0 onthe 
strength of this bond, and there can 
be no doubt that this allegation, if 
established, falsifies the -plea that plaintiff 
was not entitled to recover any money on the 
bond. 

For the reasons stated above I accept the 
application for revision, and setting aside the 
judgment of the lower Appellate Court romand 
the case for re-decision with reference to the 
foregoing remarks. The costs of this appli- 
sation shall be costs in the cause. 


Application accepted, 


` 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 52 ок 1918. 
January 31, 1919. 
Present;— Mr. Justice N. R. Chatterjea and 
‘Mr, Justice Newbonld. 

NANDO' LAL ROY AND oraEBs-- 
APPELLANTS 
versus 

-BASERALI—REsponpent, 

' Legal Practitioners Act (XVIII of 1879', ss. 14, 36— 
Civil Procedure Оойе (Act V of 1908 , є 141, О. XVI, 
v. 12—District Judge making enquiry against Pleader, 
whether “Court of Civil jurisdiction" —P: duction 
of documents, order for, legality of —Procedure. 

In the absence ef any provision in the Legal 
Practitioners Act itself for summoning and enforce 
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ing the attendance of witnesses or the production 
of documents in an enquiry under ihe Act, the 
procedure prescribed by Order XVI of the Code of 
Civil Procedure should be followed as far as it 
can be made applicable to proceedings under the 
Legal Practitioners Act, provided the proceeding is 
one held ina “Court of Civil jurisdiction.” [p. 808, 
M words “in any Court of Civil jurisdiction" 
in section 141 of the Civil Procedure Code are 
very wide, and the Court of a District Judge hold. 
ing an enquiry under the Legal Practitioners Act 
is a Court of Civil jurisdiction within the meaning 
of section 141. Therefore, an order made by the 
District Judge in course of an enquiry under the 
Legal Practitioners Act against a Pleader for the 
production of certain documents under Order XVI, 
rule 12, of the Code of Civil Procedure is legal. 
[v. 808, col. 2.] 

Appeal against the order of the District 
Judge, Backergunj, dated the 30th January 
1918, 

FACTS appear from the judgment. 

Dr. Dwarka Nath Mitter (with him Babu 
Heramba Chandra Guha), for the Appellants. 
—My contentions are : —(1) That the provi- 
sions of the Code of Civil Procedure do not 
apply to proceedings under the Legal 
Practitioners Act. Sestion 9, Civil Proce- 
dure Code, expressly defines the scope of 
the Code the provisions of which shall apply 
to all suits of a civil nature. See also 
section ll, Civil Procedure Code. (2) The 
procedure for proceedings under section 14 
of the Legal Practitioners Aot is given in the 
Act itself, Order XVI, rule 1, Civil Procedure 
Code, merely contemplates institution of suits, 
(3) Before proceedings are instituted under 
Order XVI, rule 1, 16 must be proved that 
the dceuments ‘are in the actual possession 
of the defendant. Order XVI, rule 10, must 
be read along with Order XVI, rule 20, Civil 
Procedure Code. 

Babu Mohendra Nath Mookerjee (with him 
Babu Surya Kumar Guha), for the Respond- 
ent.—In case of an enquiry into the conduct 
of & Civil Court Amin the provisions of 
the Civil Procedure Code are followed. 
Judicial proceedings must be conducted 
under a certain procedure, which, it is sub- 
mitted, is contained in the Civil Procedure 
Code. See Kotha Subba Chetti v. Queen (1) 
and Bavu Sahib у. District Judge of Madura 
(2). Tke Court of the District Judge із в 
Civil Court and the Judgs was right in 
following the Civil Procedure Code. 

(1) 6 M. 252;7 Ind. Jur, 247; 1 Weir 116; 2 Ind. 


Dec (N. в.) 454. 
(2) 26 M. 596; 18 M. L. J, 272, 
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Dr.. Dwarka Nath Mitter, in reply.—A 
contrary case to that in Ba:u Sahib v. 
District Judge of Madura (2} is reported 
as Hart Oharan Sarkar v. District Judge of 
Dacca (3). See also G. S. D. v. Government 


Pleader, High Court, Bombay (4) and A. Pleader, 
In re (5). 


JUDGMENT.—This is an appeal against 
an order of the District Judge of Backer- 
gunj imposing a fine upon the appellants 
under Order XVI, rule 12, under the follow- 
ing cireumstances. 


A proceeding was held against a Pleader 
Mokund Lal Dey who was alleged to have 
acted as manager of the appellants and 
their co-sharer, one Tarit Bhusan Roy. In 
the course of the proceedings, the appellants 
were summoned to produce certain docu- 
ments. On the 20th June 1917 the appel- 
lants put in а petition stating that the 
documents were not with them but 
were with their. co-sharer, Tarit Bhusan, 
and that consequently they were unable to 
produse them. It appears that the 
Ijmali officers of the appellants and Таг 
Bhusan, viz, Srinath Roy Chowdhuri and 
Hira Lal Ganguli, were also cited as wit- 
nesses, but they did not appear. Proola- 
mations were issued (so far as the appel- 
lants are concerned) under Order XVI, 
rule 10. The appellants thereupon filed 
another petition опе 22nd January 1918, 
in which they repeated that the documents 
were поб with them. This petition was 
supported by the affidavit of one Beni 
Madhab Roy, the cashier of the appellants, 
and it was stated therein that the papers 
called for were not with the appellants, 
but were with Tarit Bhusan, that the 
latter was concealing all the papers relat- 
ing to the estate owing to a misunder- 
standing between him and the appellants 
and that the papers were in the possession 
or custody of the officers and olerks of 
Tarit Bhusan Roy. This was denied in 
the affidavit (dated the 23rd January) of 
Rash Behari Bhattacharji, who it appears 
is a servant of Tarif Bhusan. He stated 
that all the papers of the joint Mahals 


m 6 Ind. баз. 827; 11 ©. L. Ј. 513; 11 Cr. L.J. 


(4) 82 B. 106; 10 Bom. L. B. 21. 
ga 18 M. L. J, 184; 8 M. L. T. 287; 7 Or. 
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had been in the possession of Srinath Roy 
Chowdhuri and Hira Lal Ganguli who are 
the resord-keepers of the joint estate ani 
further that certain papers (specified therein) 
written and signed by the Pleader Mokund 
Lal Dey were taken from the joint record. 
keepers by the appellants’ officer Kishori 
Mohan Kundu, as shown by the receipt book 
of dosuments. 

The learned District Judge held that the 
appellants had failed to satisfy him that 
the documents could not be produced by 
them and accordingly imposed a fine of 
Rs. 250 on each of the appellants. 

Two contentions have been raised in the 
appeal, first, that the provisions of the Civil 
Procedure Code do not apply to proceedings 
under the Legal Practitioners Act, and that, 
therefcre, the Court had no jurisdiction to 
impose a fine under Order XVI, rule 12, of 
the Code, and secondly, that if the doon- 
ments were with Kishori Mohan or the 
record-keepers, they may be fined (they 
have been already fined) and that the appel- 
lants should not have been fined. 

As regards the first point, we think that 
the procedure provided in the Code of 
Civil Procedure is applicable to proceedings 
under the Legal Practitioners Ast. Section 
141 of the Civil Procedure Code lays down 
that the procedure rrescribed in this Code 
shall be followed as far ав it can be made 
applicable in all proceedings in any Court 
of Civil jurisdiction, The proceedings in 
the present case were held by the District 
Judge and the Court of a District Judge 
is a Court of Civil jurisdiction. The pro- 
visions of the Civil Prosedure Code were 
applied to proceedings under section 36 of 
the Legal Prastitioners Aot in the case of 
Bavu Sahib v. District Judge of Madura (2), 
and in Kotha Subba Ohetti v, Queen (1) it was 
held that an enquiry under the Legal 
Practitioners Act is a judicial proceeding. 
Reliance was placed on behalf of the appel- 
lant upon the case of Hari Okaran Sarkar 
v. District Judge of Dacca (8). In that case 
proceedings were taken by the District 
Judge againsta number of persons as touts 
under section 36 of the Legal Practitioners 
Act. On objections being filed by such per- 
sons the District Judge ordered the 
case against eash person to be numbered 
and tried separately, and summonses were 
ordered to be issued on witnesses named 
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by the different persons; but subsequently 
tbe District Judge acceded tc the request 
of the objectors that their evidence might 
be regarded as applicable to all the cases, 
so that. they might be saved from the 
harassment of separate examination and 
cross examination in the different proceed. 
ings. The District Judge by his judgment 
dealt withthe case of each person sepa- 
rately examining in detail the evidence 
against each, and in the result directed the 
names of several persons to be ineluded 
in the list of touts. The order of the 
District Judge was assailed in this Court 
on the ground that they were multifarious 
and conducted in a manner unknown to legal 
procedure, and in support of that conten- 
tion the cases of Smurthwaite v. Hannay (6) 
and Subrabmania Ayyar vy. King-Emperor 
(7) and some other cases were relied upon, 
The learned Judges in distinguishing the 
above cases pointed out that an enquiry 
under section 35 does not partake of the 
nature of a suit under the Civil Procedure 
Code orof & prosecution under tbe Criminal 
Procedure Code, and with reference to the 
argument that such a proceeding is “ іп the 
nature of а miscellaneous proceeding во 
that under section 141 of the Civil Pro. 
eedure Code of 1503 the procedure provided 
in regard to ‘suits must be followed in so 
far as 16 can be made applicable,” the 
learned Judges observed: “But this pro- 
vision is clearly not conclusive because even 
if it is assumed that an enquiry under 
section 36 of the Legal Practitioners Act 
is a miscellaneous proceeding within the 
meaning of section 141 of the Civil Pro. 
cedure Code, all that is laid dowr ів that 
the procedure is to be identical with that 
followed in suits in so far as t can be 
made applicable,’ and then proceeded to 
point out the distinction between the en- 
forcement by a plaintiff of his olaim against 
one or more defendants and a determing. 
tion by a Court of Justice that а certain 
person is an undesirable person who ought 
not to be admitted into the precincts of 
ре Court, and that it would obviously be 
jnappropriate to apply to an enquiry con. 


(6) (1894) A. C. 494; 63 L.J. Q. B, 734.6 B. ооо. 
тї, T. 157; 43 W. В. 118; res M. C. jas TOR 


07) 25 М.Ф; 11 M. L.J. 233; 4 Bom, 1, R. 540; 
I. A. 257; 5 О. W.N. 866; 2 Weir 271 8 Sar, Р, Og 
160 (Р, C.). 2 
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ducted for such a purpose any inelastic 
rule of procedure applicable to civil suits 
or oriminal prosecutions. The observations 
were made in connection with the question 
of multifariousness as vitiating the pro. 
ceedings, The learned Judges were of 
opinion that an enquiry under sestion 36 does 
not partake of the nature of a suit under 
the Civil Procedure Code, but they did 
not decide that such an enquiry is not а 
miscellaneous proceeding within the mean- 
ing of section 141 of the Civil Procedure 
Code, norlay down thata proceeding under 
the Legal Practitioners Act when held by 
a District Judge is nota proceeding in a 
Court of Civil jurisdiction. The Aot does 
not prescribe any procedure to be followed 
in proceedings held under the Act. Sestion 
14 of the Act provides that the presiding 
officer “ shall receive and record all evidence 
properly produced in support of the charge 
or by the Pleader or Mukhtar and shall 


proceed to adjudicate on the charge.” 
There must be some procedure followed 
in making the enquiry, for summoning 


witnesses and enforcing the attendance of 
witnesses or the production of documents. 
In the absence of any provision inthe Act 
itself as regards the procedure to be 
followed, we do not see why the prosedure 
prescribed by the Civil Procedure Code 
should not be followed as far as it oan be 
made applicable to proceedings ander the 
Legal Practitioners Aot, provided it is a 
proceeding held in a Court of Civil juris. 
diction. The words “in any Oourt of Civil 
jurisdiction”? are very wide, and we think 
include the Court of a Distriot Judge hold. 
ing an enquiry under the Legal Practi- 
tioners Act, 

With regard to the second contention it 
appears that the papers called for from 
the appellants were taken away by the 
appellants’ officer Kishori Mohan Kundu 
after giving receipt therefor in the receipt 
book. This Kishori Mohan presumably took 
the papers for his masters. He is an 
officer of the appellants and is residing 
with them. He’ does not come forward to 
deny the receipt of the papers nor state 
what became of the papers: The record. 
keepers Srinath Roy and Hira Lal Gangul, 
who were also summoned, do not come fcr 
ward and deny the statements made in the 
affidavit of Rash Behari. It is urged that 
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if Kishori Mohan or any other officer has 
got the papers, the appellants ought not 
to be fined unless it is shown that- they 
have got the papers in their possession, 
But as stated above, Kishori Mohan is their 
servant and is living with them. It appears 
that Srinath and Hira Lal are also residing 
with the appellants. The appellants have 
not sworn any affidavits that the papers 
are not with them or that their servant, 
Kishori Mohan, would not part with the 
papers. On the other hand their case is that 
the papers are with their co-sharer Tarit 
Bhusan, and that the latter is withholding 
the papers. The learned District Judge 
observes :— “In the absence of any aff- 
davit by Babus Nanda Lal and  Jascda 
Lal Roy Choudhuri themselves, and of any 
affidavit by Kishori Mohan Kundu, who 
appears to have takenaway the documents, 
and by Srinath Chowdhuri and Hira Lal 
Ganguli, with whom the documents wonld 
probably be kept in the ordinary course 
of business, I must hold that the dooumerts 
are in all probability under the control 
of Babus Nanda Lal and Jasoda Lal Roy 
Choudhuri, and that the latter have not 
only failed without lawful excuse to produce 
them when required by proclamation to do 
во, but have not even made any serious 
attempt to satisfy me that they were not 
in a position to produce them, They have 
merely filed an affidavit by a person who 
is probably notin a position to know anything 
about the matter,” : 

If was for the appellants to satisfy the 
Court that they could not produce the papers, 
and having regard to the circumstances 
we are unable to hold that the learned 
Judge was wrong in holding that the cause 
shown was not satisfactory. 

The appeal accordingly fails and ів 
dismissed with costs—three goid mohurs, 


Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND Civit ApPRAL No, 52 op 1918. 
December 12, 1918, 
Present:—Mr. Justice Seshagiri Aiyar 
and Mr. Justice Phillips. 
S. KRISHNA MURTHI IYER 
—PLAINTIFF— APPELLANT 
versus 
Tus TALUQ BOARD or MAYAVARAM 
REPRESENTED BY THE PRESIDENT iN ` 
COUNCIL—DzFENDANT— RESPONDENT 

Corporations, performance of statutory duties by— 
Non-feasance, liability for—Taluk Boards, duty of, to 
lop, of ео p S ion overhanging private ро" 
perty— Damages—. ras Local Board. 
of 1884), s. 95. EET ш д 

No action for damages will lie a ainst i 
body a mere non-feasance in the ahan lene 
oi negligence or carelessness in th i 
their duties. [p. 810, col. 2,] ари 

If, however, the acts done by a public bod 
only permissive, the private rights of partion dus 
be respected and such body isliable in damages for 
injuries caused to private individuals, [p. 810, col. 2.] 

In an action for &n injunction against a Taluk 
Board directing it to lop off the branches of certain 
trees which spread over the plaintiff's land: 

Held, that the action could not be maintained 
(1) as the Taluk Board was under an obligatory 
duty to plant and preserve trees on the sides of 
public roads, (2) as no carelessness or negligence 
in the discharge of its duties was proved and 
(3) the omission to remove the branches onl 
шй юа non-feasance for which no action 
ay аб the instance of a private indivi 
col, 2, p. 812, col. 1.] Š eee Too OI 


Second appeal against the decree 

Court of the Temporary Subordinate Judi 
Tanjore, in Appeal Suit No, 138 of 1917 
(Appeal Suit No. 283 of 1917 on the file of the 
District Court, Tanjore), preferred against 
the decree of the Court of the District 
ха Mayavaram, in Original Suit No, 272 
o л 


FAOTS appear from the judgment, 

Mr. 8. Rangachariar, for the Appellant,— 
The Taluk Boards are по doubt under 
a statutory obligation to plant trees on 
the sides of roads under section 95 of 


the Local Boards Act. But that d 
should be exercised without жым 
individual rights or subjecting the publio 


to inconvenience. The onus of proving 
due care and caution is on the Board 
Gaekwar Sarkar of Baroda v. Gandhi 
Kachrabhat Kasturchand (1) and Sankara- 


(1) 27 B. 344; 5 Bom, L. В, 405; 7 О 
{. A. 60; 8 Баг. Р, 0, J. 426 (P, 03. "N+ 898; 30 
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vadivelu Pillai v. Secretary of State for India 
in Oouncil (2). 

The Board may have planted the trees 
in the legitimate discharge of their duties, 
but they committed misfeasance when 
they caused damage to the plaintiff. They 
are liable for misfeasance, though not for 
non-feasance. 


The Hon'ble Mr. S. Srinivasa Atyangar, 
Advocate-General (with him Mr. Т. 8. 
Rajagopala Aiyar), for the Respondent.— 
A distinction must be drawn between acts 
done by statutory bodies in the exercise 
of permissive rights and in the discharge 
of compulsory duties. In the former class 
of cases, they may be liable for injuries 
caused to private individuals. In the 
latter, mere non-feasance does not expose 
them to an action for damages. The 
duty to plant trees is cast on the Board 
by the Local Boards Act and it is for 
the publio convenience. No carelessness 
or negligence has been alleged. 


JUDGMENT.—This is a suit for an ір. 
junction against the Taluk Board of 
Mayavaram, directing it to lop off all the 
branches of certain trees which have spread 
over the land of the plaintiff. Both the Courts 
below dismissed the suit as not maintain- 
able. Before us it was argued by the 
learned Vakil for the appellant that the 
burden of proving due care and caution 
in the exercise of publie duties is on the 
defendants and that the Board should so 
exercise its powers ав vot tointerfere with 
private rights. Section 95 of the Local 
Boards Act (Act V of 1884) directs the 
Taluk Board to plant trees on the sides 
of roads and to preserve them, It is not 
disputed that the trees complained of were 
planted onthe sides of the road. There is 
no allegation that there was any negligence 
in the doing of this act. The main argument 
for the appellant was that, although the 
original act was dohe properly, the Talak 
Board is under а liability to see that the 
results of that act donot injuriouely affect 
private rights. Gaekwar Sarkar of Baroda 
у. Gandhi Kachrathat Kasturchand (1), 
which was relied оп, only lays down thet 
in exercising a duty,& public body should 


(2) 28 M. 72; 16 M. L. J. 82. 


see that as little damage as possible is done 
to private individuals. In Sankaravadivelu 
Pillai v. Secretary af State for India in Council 
(2), it was held that the duty was not 
obligatory on the Government to provide a 
byewash and that, therefore, in performing 
this self-imposed task the Government was 
bound to have respected private righis. 
It is not necessary to say whether this view 
ofthe functions of the Government is right 
or not. In our opinion these decisions are 
not applicable to the present case. As the 
learned Advocate General contended, before 
fastening responsibility upon a public body 
for acts done by it, the first thing is to 
ascertain whether the act complained of was 
done in the discharge of a permissive right 
or of a compulsory duty. If corporations 
have been authorised to perform certain 
functions not solely in the interests of 
the public, their liability may mot differ 
much from the liability of private indivi- 
duals. But where the Legislature imposes 
a statutory obligation on a public body, 
the duty prima facie is imposed in the 
interests of the public and private indivi- 
duals are expected to submit themselves 
to some inconvenience in order that the 
general convenience of the public may be 
furthered. For these reasons, it has been 
held that unless itcan be shown that they 
have discharged their duties negligently and 
carelessly, public bodies are not liable in 
damages to private individuals. In Hast 
Freemantle Corporation v. Annots (3) Lord 
Maenaghteu in delivering the judgment of 
the Judisial Committee stated: “The law 
has been settled for the last 100 years. If 
persons in the position of the appellants, 
acting in the execution of & publie trust 
and for the public benefit, do an act which 
they are authorised by law to do, and do 
itin a proper manner, though the act so 
done works a special injury to a partioular 
individual, the individual injured cannot 
maintain an action. He is without remedy, 
unless a remedy is provided by the 
Statute.” In the present case there is no 
provision, во far as we are aware, in the Local 
Boards Act giving a remedy to an injured 
individual in esses like the present. In an. 


(8) (1902) A. C. 218; 71 L.J. P. 0.39; 851, T. 
482; 67 J. P. 103; 18 R. Р, С, 199, 
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other case, Canadian Pacific Railway Оо. v. 
Roy (4), at page 229* of the same Volumethe 
Lord Chancellor stated: “The ground upon 
which the immunity of a Railway Company 
for injury caused by the normal use of their 
line is based is that the Legislature, which 
is supreme, has authorised the particular 
thing so done іп the place and by the 
means contemplated by the Legislature and 
that cannot constitute an actionable wrong in 
England any more than it san constitute 
& fault by the Quebec Code.” These observa- 
tions apply with equal force to the acts 
directed to be done by ihe Local Boards. 
In Geddis v. Proprietors of Bann Reservsir 
(5), which was quoted for the appellant, 
Lord Hatherly stated: “If a Company, in 
the position of the defendants there, has 
done nothing but that which the Act 
authorised—nay, may in a sense be said 
to: have directed—and if the damage whioh 
.arise3 therefrom, is not owing to any 
negligence on the part of the Company 
in the mode of executing or carrying into 
effect the powers given by the Ast, then 
the person who is injuriously affected by 
that which has been done, must either 
find in the Act of Parliament something 
‘which gives him compensation, or he must 
be content tn be deprived of that compensa- 
tion." In Hammersmith § Ойу Hy. Оо. v. 
‘Brand (6) Lord Cairns stated that "It would 
be a repugnant and absurd piece of legisla- 
tion to authorise by Statute a thing to 
‘be done: and atthe same time leave it to 
‘be restrained by injunction from doing the 
very thing which the Legislature has 
expressly permitted to be done.” The 
principle of these decisions was followed 
їп Atyasamt Аат v. District Board of 
Tanjore (7), where a distinction between 
permissive and obligatory duties was pointed 
out. No doubt, as was said in Oanadian 
Pacific Ry. Oo. v. Parke (8), even in the case 
of Corporations, if the acts are only permis- 
sive, the private rights of parties must 


(4) (1902) A. C. 220;71 L.J. P. С. 51; 86 І, T. 
127; 60 W. R. 415; 118 T. L, В, 200. 

(5) (1878) 3 A. С. 430 at p. 488. 

(6) (1869) 4 H.L 171 at p. 215; 38 L. J. Q. B. 265; 
18 W. R. 12; 21 L. T. 238. 

(7) 31 M. 117; 18 M. L, J. 91. 

(8) (1899) A. C. 535; 68 L. J.P. 0.89; 48 W.R. 
118; 81 L. T. 127; 15 T. L. В, 427. 


*Pago of (1902) A. O,— Ed, 





be respected. Reference may also be made 
to Municipality of Pictou v. Geldert (9), in 
which all the authorities on the subject 
are collected. Probably the nearest case in 
point is that reported as Tregellas v. 
London Oounty Council (10). That was an 
action against the London County Counoil 
and the complaint was that, by the neglect 
of the Couneil to lop off branches of trees, 
plaintiff suffered injury. In that case there 
was no duty cast upon the Council to 
plant and preserve trees. Still Lord Russel 
of Killowen, C. J., held that because the 
failure to lop off the branches was only non- 
feasance no action lay against the County 
Council. It must be taken now as well estab- 
lished that for mere non-feasanoe, no action 
for damages will lie against a public body. 
See Municipal Oouncil of Sydney v. Bourke (11) 
and Earl of Harrington v, Derby Oorpora- 
tion (12). It was argued that, although the 
planting of the trees was done properly, в mis- 
feasance was committed by. the failure to 
prevent damage to plaintiff, In our opinion 
it would not be consistent with the duty to 
preserve trees that the Local Boards should 
out off all their branches. The very recent 
cag, a summary of which із reported as Moul 
v. Telling Ltd. $ Croydon Corporation (13), 
gives a complete answer to this contention, 
In that case, the Corporation was charged 
with the duty of woodpaving roads. 
After 17 years, the wood blocks swelled 
and bulged and owing to the obstructions 
caused by such bulging ап accident 
happened. Avory and Lush, JJ., held that it 
was not a case of misfeasance but only 
one of non-feasance, namely, neglect to repair 
the highway, and held that the Corpora- 
tion was not liable. The learned Judges are 
reported to have distinguished Me’Clelland 
v. Manchester Oorporation (14) on this ground. 

In the present case, the Taluk Board, 
on which an obligatory duty to plant and 
preserve trees has been imposed, are exempt 


(9) (1893) A. О. 524; 63 L. J. P. C. 37; 1 R. 447,69 
L. T. 510; 42 W. В. 114. 

(10) (1898) 14 T. L, R 55. 

(11) (1595) A. C. 433; 64 L. J. P. C. 140; 11 R. 


- 482; 72 L. T. 606; 59 J. P. 659. 


(12) (1905) 1 Ch. 205; 69 J. P. 62; 92 L. Т. 153; 21 
T. L. В. 98; 3 L. G. R. 821. 

(13) (1918) 1191, T. 318; 34 T. L. R. 473; 82 J, P. 
283; 16 L, G. R. 595. 

(14) (1912) 1 K. B. 118; 81 L. J. K B. 98; 105 L, 
T, 707; 9 L, G. R, 1209; 76 J. P. 21; 28 T. L, В. 21, 
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from liability on both the grounds, namely, 
(a) that in the discharge of its duties it 
has not acted carelessly or negligently, (5) 
and that the omission to remove the branches, 
even if it ought to have been done, is 
only non-feasance for which no action at 
the instance of a private individual lies. 
‚ We, therefore, agree with the Courts bslow 
that the suit was rightly dismissed. The 
second appeal is dismissed with costs. 
М, 0, Р. 
Appeal dismissed, 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD HiaH Court. 
February 27, 1919. 
Present: — Viscount Haldane, Viscount Cave, 
Sir John Edge and Mr. Ameer Ali. 
Musammat HARDEI— APPELLANT 
versus 
BHAGWAN SINGH AND OTHERS— 


RESPONDENT3. 

Hindu Law -Family arrangement, binding character 
of—Party to arrangement, whether can repudiate it— 
Lapse of time, effect of —Estoppel. 

А. Hindu died in 1856 leaving him surviving a 
widow and three daughters, and his estate devolved 
upon the widow. In 1875 an arrangement was 
arrived at whereby the widow divided the whole 
of the property among her three daughters and 
her grandsons then living. The daughters and 
grandsons entered into immediate possession of 
their lots and mutation of names was effected in 
their favour. Subsequently each of the daughters 
dealt with the property allotted to her on the 
division as her own absolute property. In 1884 one of 
the daughters sold a portion of her share of the 
property to the defendant. She died in 1912, and 
in 1913, her surviving sister brought a suit for 
recovery of possession of the property alleging that 
the property had belonged to her father, and that 
in consequence of the death of her mother and 
sisters she had become the sole heir of her father 
and was entitled to possession: 

Held, that the plaintiff was bound by her own 
agreement and that in view of the long period of 
time which had elapsed since the arrangement was 
made; she could not be allowed to repudiate the 
agreement and to impeach a sale which was made 
on the faith of 16, Гр. 814, col, 1.] 

Appeal against the judgment and decrea 
of the Allahabad High Court, dated the 26th 
January 1916, reversing that of the Sub- 
ordinate Judge, Moradabad, dated the llth 
May 1914. 

Messrs. De Gruyther, K.O., and Dube, for 
the Appellant. 

Sir W. Garth, for the Respondents. 

JUDGMENT. 
Viscognt Cave.—This is an appeal by the 


plaintiff from & judgment and deoree, dated 
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the 26th January 1916, of the High Court of 
Judicature for the North-Western Provinces » 
Allahabad, which reversed a judgment an 
decree, dated the llth May 1914, of the 
Subordinate Judge of Moradabad and dis- 
missed the plaintiffs suit. The plaintiff's 
claim was for recovery of possession of a 
village called Gureta in Pergunnah Hasan- 
pur in the district of Moradabad, and the 
question raised in the suit is as to the title to 
the village in question. The material faoía 
are as follows:— 

One Nanak Chand died in the year 1856, 
possessed of a considerable estate and leav- 
ing him surviving a widow, Musammat Pato, 
and three daughters, Musammats Dargadei, 
Mahadei and Hardei (the appellant). On his 
death his estate devolved on his widow. On 
her death it would pass to his daughters as 
joint tenants with benefit of survivorship, 
aud on the death of the surviving daughter 
it ‘would pass to his grandsons. 

On the 22nd January i864 the widow, 
Musammat Pato, executed a deed of covenant 
by which, after declaring that she was өх, 
clusively entitled to the property dessribed 
inthe schedule, she coveranted that on her 
death it should devolve on her three 
daughters above named, who might either 
remain in joint possession of it or divide it 
among themselvas. The schsdule comprised 
a number of items of property which are 
proved by earlier dosuments to have belonged 
to Nanak Chand, and also comprised other 
items in respect of which no such earlier 
documentary evidence is produced. Among 
the latter properties is Mauza Gareta. In 
the events which happened this document 
did not b3come operative, but it is relevant 
as showing that atthe date of its execution 
Pato was claiming an absolute right to dis- 
pose of the whole of the scheduled property. 

In or about the year 1675 a transao- 
tion took place whioh was proved by the 
evidence of Murari Lal (son-in-law of Maha- 
dei) in this suit, and which was also deposed 
to by the appellant Hardei in a former 
suit (No. 177 of 1897) brought by her in 
respect of other property. The effect of this 
evidence is that Pato in 1875 madea divi- 
sion of the whole of the property scheduled 
to the deed of 1864 among her three 
daughters and her grandsons then living. 
Certain parts of the property were given to 
the grandsons, who were sons of Durgadei 
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and Hardei, and the remainder was divided 
into three groups for which the daughters 
drew lots, The lot which inoluded. Gureta 
fell to Mahadei. The daughters and grand- 
sons entered into immediate possession of 
their lots; and mutation of names was effect- 
ed shortly. afterwards, probably in the life- 
time of Pato. 

Pato died in 1876 and after her death 
each of the daughters dealt with the property 
alotted to her on the division as her own 
‘absolute property. Durgadei made several 
mortgages of the property allotted to her, 
and on her death in 1888 it was registered 
without objection in her husband’s name. 
Mahadei also executed mortgages of parts 
of the property allotted to her, in addition 
tc the sale-deeds to be hereafter mentioned; 
and on the 23rd August 1987, the plaintiff 
Hardei herself executed a mortgage of part 
of the property allotted to her in terms which 
showed plainly that she considered herself 
to be the absolute owner of the property. 

The particular transaction which gave 
rise to the present suit occurred in 1883 
and 1884, when Musammat Mahadei sold and 
conveyed Gureta to Roshan Singh, the pre- 
decessor-in-title of the respondents. The 
sale wag carried out by two deeds dated 
the 9th February 1883, and 20th May 
1884, each conveying a moiety of the pro- 
perty; and in each of these deeds the vendor 
Mahadei stated that the property having 
been inherited by her from her father 
(farkai-pidri) was owned by her and she was 
in exclusive proprietary possession thereof, 
The plaintiff admitted in he suit of 1897 
that she knew of his saleat the time; but 
she made no objection to it “inasmuch as she 
had control over her property,” that is to 
say, over the property allotted to her on 
the division, 

In the year 1912 Mahadei died, and on 
the 4th July 1918, the plaintiff Hardei воњ. 
menced this suit against the successors of 
Roshan Singh for recovery of possession of 
Gureta, alleging that Gureta had been the 
property of Nanak Chand, aud that іп son- 
sequence of the death of her mother and 
sisters she had become the sole heir of Nanak 
Chand and was entitled to possession, 
Judgment in her favour was given by the 
Subordinate Judge but reversed by the High 
Courí, and thereupon this appeal was 
brought, 
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The substantial answers to the plaintiff's 
claim are two in number:— 

First, it is said that the plaintiff has not 
discharged the burden which is incumbent 
upon her of proving that Gureta was the 
property of Nanak Chand, and that it may 
well have formed part of the stridhan (or 
separate property) of Pato, in which case the 
plaintiffs claim must fail. Upon this point 
it appears to their Lordships that the balance 
of evidence in this suit із in.favour of the 
plaintiff, The fact that Pato in the deed of 
1864 declared Gureta to be her absolute 
property is discounted by the fact that her 
declaration applied equally to other property 
described in the schedule to that deed, which 
had undoubtedly belonged to Nanak Chand, 
On the other hand, the declaration by 
Mahadei in the sale.deeds of 1883 and 1884 
(under which the respondents claim) that 
the property had been inherited by her from 
her father, has considerable weight, and is 
confirmed by oral evidence to which the 
Subordinate Judge gave credence, If, there- 
fore, the appeal depended on this point, there 
would ba much to be said for the contention 
of the appellant. 

But secondly, it is said on behalfof the 
respondents that, assuming the property to 
have been derived from Nanak Chand, it 
was effectively vested in Mahadei (the vendor 
to the respondents’ predecessor) by the 
arrangement of 1875; and there oan be no 
reasonable doubt upon the plaintiff's own 
evidence that tbis was the intention of the 
parties to that arrangement. It is indeed 
suggested that the division was made for 
convenience of administration, aud was 
intended to have effect only during the joint 
lives of the three sisters; but this view is 
wholly inconsistent with the account of the 
transaction given by the witnesses, includ. 
ing the plaintiff, and with the fact that 
shares were given to grandsons who had no 
present interest in the property. Farther, 
from the time of the arrangement of 1875 
until the commencement of this suit, that is 
to say, for a period of 38 years, all the par- 
ties to the arrangement, including the plaint- 
iff, dealt as absolute owners with the pro- 
perty allotted to them; and to this, with 
trifling exceptions, no objeotion was taken 
by the other parties to the division. In 
these circumstances the true inference ap- 
pears to their Lordships to be that, ata time 
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when Pato was claiming to be absolutely en- 
titled to the property in her possession, and 
when her rights and those of her daughters 
were in doubt, the members of the family 
agreed and arranged among themselves that 
the whole property should be at once divided 
among the daughters and their sons then 
living, the mother surrendering her claims 
and each daughter accepting the property 
allotted to her -in severalty in lieu of the 
undivided share in the whole estate which 
would have devolved upon her on her mother's 
death and abandoning her right of survivor. 
ship on the death of either of her sistere. 
"Whether this arrangement is binding on the 
grandsons cannot be determined in this suit, 
and on that question their Lordships express 
no opinion. But the plaintiff at all events 
is bound by her own agreement; and in view 
of this fact, and of the favour shown by the 
Courts to family arrangements and the long 
period of time which has elapsed since the 
arrangement was made, she cannot now be 
allowed to repudiate the agreement and to 
impeach a sale which was made upon the 
faith of it. 

For these reasons their Lordships have 
come to the conclusion that, having regard 
to the arrangement of 1875 and to the 
events which have happened, itis not now 
open to the plaintiff to dispute the 
respondents’ title to Mauza Gureta, and 
they will accordingly humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

Appeal dismissed. 

Solicitors for the Appellant :— Messrs, 
Barrow, Rogers and Nevill. 

Solicitor for the Respondents :—Sir W. 
Garth. 


ALLAHABAD HIGH COURT. 
Seconp Отт. АРРЕАһ No. 300 or 1917, 
March 11, 1919. 

Present :—Mr. Justice Rafique and Mr. 

Justice Lindsay. : 
BHUKHI SAHU — PLAINTIFF— ÀPPELLANT 
leersus 
KODAI PANDAY AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Joint family--Lortgage by father— 
Necessity—Burden of proof—Interest—Court, power of, 
to reduce contract rate—Parties to suit not parties to 
ontracts 
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Where a mortgagee is seeking to enforce a тогі". 


gage exeouted by the father of a joint Hindu family, 
he must prove not only that there was necessity 
for the loan secured by the mortgage, but also 
that there was such necessity as justified the 
agreement for a high rate of interest. [р. 815, col. 1.] 

A Court -has power, especially in a case in which 
the parties to the suit were not parties to the 
contract, to reduce the rate of interest entered in 
the contract, [p. 815, col. 1.] 

Second appeal against the desree of the 
Additional Judge, Gorakhpur. 
7th December 1916. 

Messrs. Braj Nath Vyas and Iswar Saran, 
for the Appellant. 

Dr, Surendro Nath Sen, Messrs. Haribans 
Sahat and Lakshmi Narain Tewari, for the 
Respondents. 


JUDGMENT.—The only question for 
decision in this resond appeal is whether 
the lower Appellate Court was right in 
redusing the rate of interest entered in 
the bond which was put in suit. ] 

The suit was a suit on a mortgage 
brought against Kodai Pande and his sons, 
Certain other defendants were impleaded 
88 subsequent mortgagees. The sons 
resisted the claim on various grounda and 
pleaded, inter alia, that there was no 
legal necessity for the loan, and that there 
was no need for their father to borrow at 
the exorbitant rate of interest entered in the 
deed, namely, 25 per cent. per annum com- 
poundable with yearly rests. An issue 
was raised in the Court of first instance 
regarding the propriety of this high rate 
of interest. The Subordinate Judge same 
to the conclusion that there was nothing 
harsh or unconscionable in the bargain 
and he allowed interest to the plaintiff 
at the contract rate, On appeal the learned 
Judge of the Court below has reduced the 
interest to l8 per sent. per annum simple. 
He relied upon certain authorities of this 
Court, viz, Nand Ram v. Bhupal Singh 
(1) and Gaya Prasad Tewari v. Ram Phal 
Misir (2). There is also another case 
to the same effect which is reported as 
Rao Raghunath Singh v. Nazir Begam (8).* 
It has been laid down in these cases that 


(1) 13 Ind. Cas. 5; 8 A. L. Т. 1204; 84 A, 120. 
(2) 28 Ind, Cas, 21; 18 A. L. Т. 246. 
(3) 19 Ind. Cas. 689. 





*Nots.—The judgment in this case has since been 
affirmed by the Privy Council. See Nawab Nazir 
Begam v. Rao Raghunath, 50 Ind, Oas, 484.—Ed. 
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in suits of this nature where a mort- 
gagee is seeking to enforce a mortgage 
executed by the father in a joint Hindu 
family, һе must prove not only that there 
was a necessity for the loan secured by 
the mortgage but also that there was 
such necessity as justified the agreement 
for a high rate of interest. The principle 
so laid down is derived from the judg- 
ment of their Lordships of the Privy 
Council in the ease of Hurro Nath Rai 


Ohowdhuri v. Randhir Singh (4). The argu- 


ment before us is that the Court had no 
power to reduce the rate of interest 


except in a case which can be shown to: 
section 16: 


fall under the provisions of 


of the Contract Act. That argument does 


not apply and is well understood to apply: 


to oases where the parties to the suit 
are the parties to the contract. In a 
case like the present, however, there is 
this difference, some of the parties to the 
suit are not parties to the contract and 
it is for the protection of the latter that 
the Courts have laid down the principle 
which we have enunoiated alone. We are 


of opinion, therefore, that on the authorities: 


referred to by the learned Judge, he had 
the power to reduce the rate of. interest 


and this being so, our finding on the only. 


point urged in appeal is against the ap-. 
pellant. The appeal fails and is dis- 
missed with costs, including in this Court fees 
on the higher scale. 

Йй Appeal dismissed, 


(4) 180.811 (P. C.) ; 18 I. A. 1; 16 Ind, Jur. 84,6 
Bar. P. C. J. 642; 9 Ind, Deo. (x. s.) 207. 





MADRAS HIGH COURT. 
Crvin APPgAL No. 420 or 1917. 
January 29, 1919, 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Justice Sir William Ayling, Кт. 


G. ARAVAMUDA CHARIAR AND OTHERS ` 


—Derenpants Nos. 1 то S—dAPPELLANTS 
Versus 
ARAMANAI KRISHNA IYER AND OTHERS 
—PraumIFES AND DEFENDANTS NO3. 4 AND 5— 
RESPONDENTS. 

Vendor and purchaser— Title, want of, in vendor 
— Possession, suit for, by person having title—Com- 
promise of suit by payment to plaintiff —Suit by pur 
chaser for return of  pwrchase-money from vendor, 
maintainability of—Failure of consideration —Cause 
of action—Limitation Act (IX of 1908), Sch, I, Art. 97 


—Transfer of Property Act (IV of 1882), s. 55 (2)— 
Interest on purchase-money, whether allowable, 

Plaintiff purchased certain properties from defend- 
ants Nos 1103 who had already purohased а half 
share of these from the 4th defendant, as guardian 
of P. P. filed asuit by her next friend to recover her 
share of the properties with mesne profits from 
the plaintiff, The 4th defendant not applying to 
be impleaded to defend his title, plaintiff com- 
promised the suit with P. by paying her Rs, 5,925 in 
settlement of her claim. Plaintiff brought tho presont 
suit for refund of the purchase-money as damages 
and for interest on the same from the date of his 
payment to P.: 

Heid, (1) that the suit was maintainable as one 
for return of the purchase-monsy on failure of 
consideration; [p. 816, col. 2.] 

(2) that the cause of action arose on the date 
of plaintiffs payment to P. and the suit was not 
barred; [p. 816, col. 2.] 

Subbaraya v. Rajagopala, 23 Ind, Cas. 570; 38 
M. 857; 15 M. L. T. 240; (1914) M. W. N. 376, 
followed. 

(3) that plaintiff was entitled to interest on 
the purchase-money. [р. 816, col. 2.] 

Appeal against the decree of the Court of 
the Subordinate Judge, Kumbakonam, in 
Original Suit No. 2 of 1917, . 

FACTS appear from the judgment. 

Mr. Т. R. Venkatarama Sastri (with him 
Mr. S. Parthasarathi Aiyar),for the Appellants, 
—The plaintiff oan have a cause of aotion only. 
if what he had to pay was due to some defeat 
in the title conveyed. Here, he not only did 
not wait to see whether there was a defeot 
but paid off the olaimant: see Ganesa 
Atyar v. Amirthasami Odayar (1) and also 
Bhirgee Nath Ohaube v. Narsingh Tewari (2). 

Secondly, the claim is barred. Thecause 
of action arises on the filing of the suit 
impugning the sale. Article 97 applies to 
the case. See Subbaraya v, Raiagopala (8), 
Ramanatha | Ázyar v. Ozhaloor Pathirdserr¢ 

Raman (4) and Annaya Tantri v. Ammakka 
Hengsu (5). 

Thirdly, granting that we are liable in 
damages, what is the measure of damages? 
See Mayne on Damages, 8th Edition, pages 
250—255. Without caring to see whether 
the claim was spurious, the plaintiff has 
paid the money and he has paid Rs. 6,000 
where the real slaim was only for Rs, 2,400, 


(1) 44 Ind. Cas, 605; 28 М. L. Т. 245, (1918) M, 
W. N. 892. 

(2) 35 Ind. Cas, 475; 39 A. 61; 14 A. І, J. 1161. 

(8) 23 Ind. Сав, 570; 38 M. 887; 15 M. L. T. 240; 
(1914) M. W. N, 376. 

(4) 21 Ind. Cas. 740; 14 M. L. T. 524; (1913) М. W, 
N. 1029; 1 L. W. 1101. 

(5) 47 Ind Oas. 341; 24 M. L, Т. 163; 35 M. L, J. 196; 
8 L. W. 801; (1918) М, W, N. 569; 41 M, 886 (F, B.). 
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not allege that there was any such covenant 
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The evidence clearly shows that it was 


plaintiff's decree to retain the land that 
made him pay. For that, the defendants 
ought not to be charged with damages. 

Tha Hon'ble Mr. T. Zangachariar (with him 
Mr. K. Narasimha lyengar), for the Respondents. 
—The minor іп impugning the sale claimed 
mesne profits also. The total claim, there- 
fore, was about more than Rs. 6,000. 
Hense, plaintiff was compelled to pay more. 

It is the payment that gives the cause 
of action and calculating from the date 
of payment, the suit is in time. 

JUDGMENT.—This is a suit for damages 
brought by the plaintiffs who purchased 
certain properties from defendants Nos. 1 to 3. 
Defendants Nos. 1 to 3 had purchased one 
half share of these properties from the 
4th defendant, the guardian of his minor 
daughter, Ponnàmmal, who had inherited them 
from her deceased mother. After Ponnam- 
mal’s marriage a suit, Original Suit No. 
43 of 1915, was filed on her behalf to 
resover back her share of the properties 
with mesue profits from the present plaintiffs. 
The plaintiffs gave notice to the 4th 
defendant ‘to come in and defend the title 
but he failed to do, and in these circum- 
stances the plaintiffs on the 28th Septem- 
ber 1916 consented to a decree by which 
they became liable to pay Ponnammal 
Rs. 5,925 іп’ settlement of her claims, 
which sum they duly paid, and then sued 
to recover the amount as damages from 
their vendors, defendants Nos, 1 to 3, and 
the 4th defendant and his son, the 5th defend- 


ant. 
At the trial the plaintiffs said they 
would be satisfied with the return by 


defendants Nos. 1 to 3 of the one-half of 
the purchase money which was attributable 
to Ponnammal’s half share in the lands 


with interest at 6 per cent. and the 
Subordinate Judge has given judgment 
against them for this sum. The -appel- 


lants objeot that the plaintiffa’ claim for 
damages for breach by defendants Nos. 1 
to 3 of their covenant of title is barred, 
as time ran from 1898, the date of the 
sale-deed, Exhibit B. For the plaintiffs 
it is argued that the suit must bs regarded 
as instituted to recover damages for breach 
of a covenant to quist enjoyment. There 
is no implied covenant for quiet enjoyment 
in a deed of sale, and the plaint does 


in the sale-deed, Exhibit В, or base the suit 
upon it. In paragraph 10 of the  plaint 
it is merely stated that “since the defend- 
ants Nos. 1 and 2 and their father, and 
the 3rd defendant’s father, the late Srinivasa 
Raghava Chariar made the Ist plaintiff 
believe that the plaint A schedule pro- 
perties belonged to them undisputedly and 
aold the same to him and since the respon- 
sibility of protecting the said properties 
and delivering them to the plaintiffs free 
of dispute lies upon them according to 
law, and since they are legally bound to 
discharge the enoumbrance which was 
created upon them by the said Original 
Suit No. 43 of 1915, and since they have not 
so discharged it, they are liable to make 
good all the loss which has acorued to 
the plaintiffs.’ This is more like a claim 
for breach of covenant of title and does 
not contain any averment of a sovenant 
for quiet enjoyment пог was any issue 
framed as to whether Exhibit B contains 
such a covenant, nor does any such con- 
tention appear to have been put forward 
at the trial. The suit would appear to 
have been treated by the Subordinate 
Judge, at the suggestion of the plaintiffs, 


as a suit for return of the purchase 
money as on a failure of consideration, 
which was not barred according to the 


desision in Subbaraya v. Rajagopala (8). 

The appellants object that on this basis 
the plaintiffs ought поб to have been 
allowed interest on the purchase money 
for the years during which they were in 
possession and in receipt of the rents and 
profits. They were, however, obliged to 
compromise Ponnammal’s suit for recovery 
of possession and for  mesne profits for 
Rs. 5,925 which is considerably more than 
the principal and interast awarded, and in 
these circumstances there does not appear 
to be any suffisient reason for depriving 
them of the interest on the purchase money. 
Theappeal is dismissed with costs of plaint- 
iffa. 

М, С, P, 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
UBIMINAL Revision No. 131 or 1919, 
March 12, 1919. 

Present:—Mr, Justice Richardson and Justice 
Sir Shamsul Hnda, Kr. 

GURU PRASANNA ROY—Peritioner 
versus 
HAR (HARI) KUMAR MAJUMDAR 

‚, AND ANOTRER—-OPPOSITE Party, 

Criminal Procedure Code (Act V of 1893), 55, 107, 
125— Proceedings under s. 107 transferred from onc 
district to another—Jurisdiction of District Magistrate 
io cancel bonds. Å 

Proceedings under section 107, Criminal Procedure 
Code, instituted in district N. were transferred by the 
order of the High Court to district T, and a First 
Class Magistrate of the latter district ordered the 
2nd party to be bound down to keep the peace: 

Held, that as the order for keeping the peace 
was passed by a Magistrate in district T. not superior 
to the Court of the District Magistrate, it was the 
District Magistrate of Т, alone who had jurisdiction 
to pass an order under section 125, Criminal 
Procedure Code, for the cancellation of the bond for 
keeping the peace. 


Rule against the order of the District 
Magistrate, Tipperah. 


Babus Manmatha Nath Mukherjee and 
Probodh Ohandra Ohatterjee, for the Peti- 
tioner, 


Babus Dasarathi Sanyal and Panchanon 
Ghose, for the Opposite Party, 


JUDGMENT.—In this oase proceedings 
were taken against the 2nd party in the 
district of Noakhally under section 107 of 
the Criminal Procedure Code. By an 
order of this Court the case was trausfer- 
red to the district of Tipperah and Mr, 
H. K. Das Gupta, First Class Magistrate, 
ordered the 2ай party to be bound down 
to keep the peace. The 2nd party applied 
to the District Magistrate to cancel the 
bond under section 125 of the Criminal 
Procedure Code and the District Magistrate 
of Tipperak has, after consideration of 
the evidence in the case, come to the 
conclusion that the order of Mr. Н.К. 
Das Gupta was wrong on the merits and 
he has accordingly set it aside, 

This Rule was obtained by the first 
party calling upon the District Magistrate 
of Tippsrah to show cause why the order 
complained of should not be set aside. 

It is contended in support of this Rule 
that the Magistrate empowered to deal with 
a matter of this kind under seotion 125, Crimi- 
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nal Prosedure Code, is the Magistrate in whose 
district the breach cf the peace is apprehend- 
ed, That section, it is urged, contemplates 
ordinary cases where proceedings are taken 
and orders passed by a Magistrate in 
the district in which a breach of the 
peace is apprehended and does not contemp- 
late a special case like this, where the 
proceedings are transferred from one district 
to another. This argument no doubs has 
its weight and we might bave given 
effect to it if the words of the section 
were less clear. But we think that baving 
regard to the words of tke section, we 
cannot hold ibat the District Magistrate 
of Tippeish has acted without jurisdiotion. 
The material words of tbe section are that 
the Magistrate of a district may cancel 
any bond executed by an crder of any 
Court in his district not superior to his 
Court. Here the order for keeping the 
peace was passed by a Magistrate in the 
district of Tipperah not superior to the 
Court of the District Magistrate and it 
seems to us quite clear that it was the 
District Magistrate of Tipperah alone who 
had jurisdiction to pass an order under 
section 125, Criminal Procedure Code. 

We think, therefore, that this Rule 
should be discharged and we order acoord- 
ingly, 

Rule discharged. 


PATNA HIGH COURT. 
CriminaL Revision No. 8 or 1918. 
June 7, 1918. 
Present: — Mr. Justice Jwala Prasad, 
BAUHAN RAM—PETITIONER 
VETSUS 
MOHIT AHIR-— Opposite Parry. 

Criminal Procedure Code (Асі Y of 1898), x. 195 
—Sanction to prosecute—Discretion of Court, princi. 
ples governing exercise of—Appellate Court, inter. 
ference bu, . 

No sanction should be granted under section 
195 of the Criminal Procedure Code unless upon 
the record itself there is a foundation for the 
charges made  [p. 820, col, 2.) 

In granting sanction under section 195 of the 
Criminal Procedure Code the Court should bo satis. 
fied that there shall be no abuse of the adminis. 
tration of criminal justice. No one should be 
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permitted to use the penal law merely to satisfy 
his own private ends or personal spite. [p. 821, col. 


"Where a lower Court has exercised the dis- 
cretion vested in it under section 195 of the Crimi- 
“nal Procedure Code with great care and caution 
and has refused sanction to prosecute, an Appellate 
_-Gourt should not lightly dispose of the matter and 
grant the sanction. [р. 8:9, col. 1.] 

In such a case it is essential that the Appellate 
“Court should be satisfied that there is a reasonable 
prima facie case fit to be tried and that there 
їв а reasonable chance of securing a conviction and 
should give reasons for differing from the view of 
the lower Court. [p. 819, col. 2.] 

. Criminal revision against the order of the 
` District Judge, Mozaffarpore, dated the 15th 
Maroh 1918. 

Messrs. P.R. Das and Baresh 
Sinha, for the Petitioner. 

JUDGMENT.—This is an application 
„against the order, dated the 15th March 
1918, passed by the District Judge of 
 Mozaffarpore, in gupersession of the order, 
dated 12th November 1917, of the Munsif 
‘of Champaran, who had refused to grant 
` sanction, 

. The order of the Judge granting sanction 
‘was passed under olause 6, section 195, 
‘of the Code of Criminal Procedure. The 
sanction for prosecution given by the District 

Judge arises out of a rent suit No. 999 
"of 1917 brought by the petitioner in the 
Court of the Munsif of Motihari against Mohit 
Ahir, the opposite party, on 22th May 1917. 
On the 4th August 1917  Mohit Ahir 
applied to the Munsif praying for sanc- 
tion for the prosecution of the petitioner 
under section £09 of the Indian Penal 
Code, alleging that the petitioner had 
claimed rent for the years 1321 to 1324, 
whereas he had already obtained a rent 
decree in respect of the years 1321 to 
1322 in a previous suit No. 519 of 1915, and 
had already realised the decretal amount, and 
hence the claim for 1321 to1322in the 
suit of 1917 was false and with intent 
to injure the opposite party. The peti- 
tioner’s contention was that the claim for 
1321 and 1322 was included in the rent 
suit in question by ‘ mistake and that 
when the mistake was discovered, the 
petitioner on the 9th July 1917 filed an 
application for amending the plaint and 
that the plaint was accordingly amended 
‘by the order of the Munsif of the same 
date and the suit was decreed only in 
respect of rent for the remaining years, 
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The Munsif upheld the contention of 
ihe petitioner and dismissed the applica- 
tion of the opposite party and refused to 
grant eanction, giving the following reasons 
for his order :— 

(1) There is no evidence whether the 
decree money for 1391 and 1322 was 
withdrawn by Bachan Ram before or after 
the institution of Rent Suit No. 999 of 
1917. 

(2) Naga Lal has proved that he got 
the plaint of Rent Suit No. 999 of 1917 
prepared by reference to an account given 
to him by Hazari Lal, the former Pat- 
wari of the opposite party. 

(3) The verification of the plaint of 
Rent Suit No. 999 of 1917 clearly states 
that Bachan Ram himself had no personal 
knowledge of all the facts mentioned in 
the plaint and that he knew personally 
only the contents of paragraph 1 of the 
plaint, which relates to his title in the 
village as zarpeshgidar. He clearly states 
in the verification that all other things 
are mentioned in the plaint on information. 
This means that he bad по personal - 
knowledge of the other facts mentioned 
in the plaint, namely, that there was a 
claim for the years 1821 and 1322. 

(4) That he amended the plaint when 
he discovered the mistake, which goes 
to shew that the mistake was a bona fide 
one and that there was no dishonest inten- 
tion on his part. 

(5) That Babu Narain Prasad, a Police 
Offiser, is not favourably disposed to Bachan 
Ram and that he had reported against him to 
the Sub-Divisional Officer of Bettiah, but 
the Sub-Deputy Collector on enquiry differ- 
ed from the report of Babu Narain 
Prasad, and submitted а report in favour 
of Bachan Ram and that it was admitted 
by Mohit Ahir, the opposite party, that 
Narain Prasad was making: parut on bis 
behalf in this proceeding against Bachan 
Ram. 

(6) That there was no finding of the 
Court in Suit No. 999 of 1917 that claim 
for 1321 and 1322 was brought with dishonest 
intention. 

(7) That the petitioner had failed to 
make out a prima facie case and that 
there is not sufficient evidence and reason- 
able probability of conviction of the opposite 
party under section 209 of the Indian 
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Penal Code, for it is quite probable that 
at the time when Bachan Ram signed 
the plaint he did not personally know 


whether rent for 1321 and 1322 was 
really due or not. 


The learned District Judge did not dispose 
of the aforesaid reasons given by the Munsif 
and declined to enter into them, saying 


that he was not “called upon to come 
fo any definite findings as to whether 
Bachan Ram verified the  plaint in 


the rent suit with guilty knowledge,” 
adding, “bnt taking the evidence as a 
whole, it appears to me probable that Bachan 
Ram knew very well what he was doing 
and that his intention was to injure Mohit 
Ahir,” 


I do not think that the discretion vested 
in the Judge under clause 6 of section 195 
has been properly exercised. The Munsif 
held а detailed enquiry into the matter, 
examined the witnesses on behalf of the 
parties and after due consideration came to 
the conclusion that there was no prima facte 
case made out against the petitioner and no 
evidence that the claim was made with dis- 
honest intention. But on the other hand 
theolaim was inserted in the plaint ou account 
of a bona fide mistake which, when discovered, 
was withdrawn. The Mansif complied with 
the principles settled by judicial decisions 
that the discretion vested in the Court under 
section 195 of the Code of Criminal Proceiure 
should be used with great care and caution, 
The authorities are too numerous to be quoted. 
The following may, however, be referred to: 
Queen v. Рооѕа Ram (1), Kali Oharan v. 
Basudeo (2). Within the principle enunciated 
by Sir Lawrence Jenkins, О, J., in An Attorney, 
In те (8), it would be wrong to impose any 
fetter on the exercise of the discretion of the 
Munsif, and certainly the District Judge 
as an Appellate Court should not have во 
lightly disposed of the matter and granted 
sanction when the Munsif, for the reasons 
given by him, had refused to sanction the 
prosecution. In Jhalan Jha v. Buchar Gope 
(4) their Lordships, while upholding the above 
principle, made the following observation:— 


(1) 6 W.R.Crll  . 

(2) 12 C. W. N. 3; 6 Cx. L. J. 856. 

(3) 22 Ind. Cas 391; 41 C. 446; 15 Cr. L. 7. 49. 
(4) 21 C. 811; 1 Cr. L, J. 850. 
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"In the terms of that section the Deputy 
Magistrate, who had the witnesses before him 
and who was ina position to observe their 
demeanour and to weigh their testimony, upon 
a carefulanalysis of the facts and weigh- 
ment of their statements, thought it inex- 
pedient in the ends of justice to grant 
the sanction. The learned Sessions Judge 
did not have the same advantage. Upon 
a small residuum of the case he thought 
that the sanction may be given for the pro- 
secation of the petitioner.” This applies 
with equal force to the present case. I think in 
the circumstances of this case when the Munsif 
had distinctly withheld sanction, it wasessential 
that the District Judge ought to have been 
satisfied that there was a reasonable prima 
facie case fit to be tried and that there was 
a reasonable chance of securing a conviction 
and ought to have given reasons for differing 
from the view of the Munsif—Venkatesa 
Ayyangar, In ve (5), Kali Oharan v. Basudeo 
(2) and Habibur-Rahman v. Munshi Khodabuz 
(6). 


Upon the record of this case it cannot 
be shown that the claim for 1321 and 1322 
F.S. was made fraudulently or dishonestly 
or with intent to injure the opposite 
party in terms of section 209 of the Indian 
Penal Code. The petitioner stated in the 
verification that he had no knowledge per- 
sonally of the contents of the plaint, except 
the first paragraph relating to his title as 
zarpeshgidar. The plaint consists of two 
leaves, the first is a printed form leaving 
blank space for "years in olaim”, the 
account, eto., eto. The second is an ordinary 
cartridge paper; the whole page is blank and 
at the bottom the area із written in hand, 
below which is the verification of the plaint- 
iff, The verification is dated 20th December 
1916, whereas the plaint was filed six 
months after, on 21st May 1917. The 
blanks in the form on the first page is (sic) 
filled in with a different ink from that on the 
second, which contains the area only, Num- 
ber (sic) of plaints were filed against tenants 
which were analogously tried, and the years 
in claim are variously stated in the different 
plaints. This fits in with the petitioner's 
case that his Patwari, Naga Lal, got the plaint 


(5) 26 М. 198; 2 Weir 191. 
(6) 110. W. N. 195; 5 C. L. J. 219; 6 Cr. L. J, 
9 
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of the rent suit prepared by reference to an 
account given tohim by Hazari Lel Patwari, 
at the time of filing the plaint, the contents 
whereof were not within the knowledge of 
the plaintiff. The Munsif has accepted 
this evidence. This Hazari Lal Patwari, on 
the basis of whose account the plaint was 
filed in, is apparently on the side of the 
mortgagors who are not on good terms with 
the plaintiff. Ever since he took the mort- 
gage, the tenants were refractory and he 
had to bring rent suits. The former Patwari 
may have given а false and incorrect account 
on the basis of which the plaint was pre- 
pared. When the plaintiff had already 
obtained a rent decree in 1915 in respect 
of 1321 and 1322, it is impossible to sup- 
pose, unless the petitioner was demented, 
that he knowingly again claimed rent for 
those years in the suit in question of 1917, 
unless it was due to some mistake, parti- 
eularly when prior to the institution of the 
suit the tenants, including the opposite party 
Mohit Ahir, had already applied to the 
Magistrate for an action against him under 
section 107 in respect of his general con. 
duct towards the tenants. This application 
before the Magistrate was filed on the 15th 
April. The pleint was filed on the 21st 
May. The report of the Police called for 
by the Magistrate was taken by him on 
the 14th June. On that date the attention 
of the petitioner was drawn to the claim 
for the years 1321 and 1322 inthe plaint 
against Mohit, who had received notice of 
it on the 10th of June. The petitioner at 
once on the 14th June said that the claim 
was due to a mistake. On the 9th of July, 
the date fixed for the case, the petitioner 
filed а petition for amendment of the 
plaint on the ground that the claim for 
„the years 1821 and 1322 was inoluded by 
mistake. The learned Judge thinks that 
the application was made as the Magis- 
trate directed the Government Pleader on 
the 26th June to defend the rent suits. 
It appears that the attention of the Dis- 
trict Judge was not drawn to the fact that 
long prior to the report of the Polise of 
22nd June and the deputation of the Gov- 
ernment Pleader, the petitioner on the 14th 
June had told the ~ Magistrate that the 
claim was due to a mistake. There is, 
therefore, nothing on the resord to show that 
the inclusion in the plaint of the claim for the 
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years in question was not due to a mistake 
as alleged by the petitioner and was due 
to any dishonest motive. No sanction 
could be granted unless upon the record 
itself there was а foundation for the 
charges made, vide Juggut Ohunder Mozumdar 
v. Kasi Qhunder Mozumdar (7), Abdul Khadar 
v. Meera Saheb (8), Sangili Vira Pandia 
Ohinnatumbiar v. Queen (9). 


Another important fact whioh escaped 
the notice of both the parties as well as 
of the Courts below shows the carelessness 
with which the plaint was prepared 
and supports the petitioner’s case. In the 
plaint itself there is noclaim for rent for 
the year 1321. In the body of the plaint 
in the blank space provided for the years, 
no doubt 1321 to 1324 is mentioned, but 
in the account of the rent due, given at 
ihe foot of the first page of the plaint, 


no rent has been claimed for the year 
1321, The account is made in respect 
of rent for 1822, 1823 and 1324. This is 


patent from a perusal of the account it. 


self, The claim izat the rate of Rs. 2.10 3 
for three years making a total of 
3 into Rs, 2.10.3, 2, с, Ra, 714-9. Thus 


the first page of the plaint upon which 
the sanction to prosecute is based, was 
hurriedly and carelessly prepared with the 
There is thus no 
prima facie case against the petitioner 
at all and the learned Munsif was sup- 
ported by evidence in the case when he 
held that no sanction should be granted, 
The mistake was corrected and the peti- 
tioner has obtained a decree only for what 
was due. A similar mistake has occurred 
in the written statement of the opposite 
party in respect of his allegation that the 
amount due under the decree of 1915 wag 
deposited by him on Ist November 1914, 
It is conceded by the learned Vakil on 
behalf of the opposite party that this 
date is a mistake for lst November 1915, 
corresponding with 28th Kartick 1322; the 
rent suit itself was brought in 1915 
and hence there could be no execution of 
it in 1914 or a deposit of the amount 
due thereunder. The Munsif has also 


(7) 6 C. 440; 7 C. L. В. 330; 8 Ind. Deo. (N. s.) 286. 

(8) 15 M. 224; 2 M. L., J. 148; 2 Weir 174; 5 Ind. 
Deo. (x. 8.) 507. 

(9) 6 M. 29; 2 Weir 173; 2 Ind, Deo. (х, в.) 299, 
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held that there is no evidence that the 
amount deposited by the opposite party 
in respect of the decreas for 1915 was 
withdrawn by the patition before or after 
the institution of the suit. This, of course, 
is & minor point, for there could be no 
claim for 1321 and 1322 in 1917 when 
the decree in respect thereof was obtain. 
ed in 1915. ft may be mentioned that 
the plea of tendev and payment made by 
the opposite party, Mohit Ahir, in the 
rent suit was not accepted by the Court, 
which shows that the opposite party him- 
self also has not come with clean hands. 
Lastly there is bitter feeling between 
the tenants ineluding Mohit Ahir, the 
opposite party, and the petitioner. The 
opposite party has not at all been injured 
by the claim and could not possibly be, when 
а decree was already obtained and the 
amount realised for the years in question. 
The object of the application for sanction 
was only with a view to wreak vengeance 
upon the petitioner and to serve private 
ends by the opposite party, and not in 
the interest of publio justice. The sano- 
tion given in this case would be a elear 
misuse of section 195 of the Code of 
Criminal Procedure, and as pointed out by 
Sir Lawrense Jenkins, C. J., in An Attorney, 
In те (3) that "the Court will be satis- 
fied that there shall be no abuse of the 
administration of criminal justice, no one 
would, therefore, be permitted to use the 
penal law merely to satisfy his own pri- 
vate ends or personal spite,” 
, For all the aforesaid reasons it’ is im- 
possible to support the order of the Dig- 
trict Judge and to hold that he properly 
and legally exercised his discretion in 
setting aside the order of the  Munsif 
refusing to grant sanction. The result is 
that the order of the District Jadge is 
set aside and sanstion is refused. 


Order set aside. 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT, 
CRIMINAL Reviston No. 1063 or 1918. 
December 5, 1918, 
Present;— Mr. Saunders, J. C. 
NGA NGWE GYAW.— APPLICANT 
VETSUS i 


EMPEROR— RESPONDENT. 

Burma Gambling Act (I of 1899), ss. 8, 9— Oriminal 
Procedure Code (Act V of 1898), s. 432— Accused, whee 
ther can be examined аз witness—Evidence of income 
petent witness, whether to be ignored — Procedure. 

The evidence given by an accused person under 
section 8 of the Burma Gambling Act might bo 
true and yet be favourable to some or all of tho 
accused, but it is not defenco evidence and it does 
not justify the examination of an accused person 
otherwise than on the requisition of the Magistrate 
ae whom the trial is being conducted Lp. 822, col. 
1. 

An accused person cannot be put on his oath 
or examined as a witness in the case in which 
he is accused. The fact that there are several co- 
accused in the case is immaterial, if the accused 
person whom itis sought to examine as a witness 
із at the time himself upon his irial with the other 
accused. [p. 822, col, 1, 


Mr. L. К. Mitter, for the Applicant. 


JUDGMENT.—The applieant has been 
convicted of an offence punishable under 
section ll of the Burma Gambling Act. 
He was tried with six other acoused 
persons at one trial. In the course of 
the trial two of the accused were put 
into the box and examined as defence 
witnesses. The Magistrate apparently al- 
lowed this to be done inadvertently. That 
it should have been possible for this to 
happen would appear to argue a consider- 
able lack of system in the Magistrate’s 
method of eonduoting the trial. 


Having examined the witnesses the 
Magistrate, finding that they were aconsed, 
called upon the Advocate for the accused 
to satisfy him that their evidence was 
admissible. He does not appear to have 
come to any definite conclusion after hear- 
ing the arguments of the Advocate but 
refused to examine as a witness the third 
accused who was tendered, and in his 
judgment discarded the evidence of these 
two accused as unreliable. 

It is now urged that their evidence 
was admissible and should have been 
considered by the Magistrate. The learned ` 
Advocate who puts forward this plea has 
not, ‘however, . explained how if can he 
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justified. He has referred to section § of 
the Gambling Act, which allows an ascused 
person to give evidence on being required 
to do so by the Magistrate touching any 
unlawful gaming or anything done with 
reference to such gaming, etc. Section 9 
provides that such person is to be absolved 
from punishment for any offence under 


the Aot committed by him during such 
gaming, if the Magistrate is of opinion 
that he has made a true and faithful 


discovery to the best of his knowledge 
of all things as to which he shall be 
examined. There is no doubt that the 
evidence given by an acoused person under 
these conditions might be true and yet be 
favourable to some or all of the accused, 
but it is not defence evidence and it does 
not justify the examination of an accused 
person otherwise than on the requisition 
of the Magistrate before whom the trial 
is being conducted, . 

There is no donbt that an accused 
person is not a competent witness except 
in such cases as the law distinctly pro- 
vides for his being examined as a witness. 
Section 482 of the Code of Criminal 
Procedure expressly lays down the manner 
in which an accused person is to be 
examined and provides that no oath shall 
be administered to the accused. The mear- 
ing of “asoused” has been decided by 
authority—I have no-doubt correstly—to be 
the accused person who is at the timé under 
trial and under examination by the Court, 
Empress v. Durant (1), or as it is put in 
another case quoted in that judgment, an 
accused person cannot be put on his oath 
or examined as a witness in the case in 
which he is accused. The fact that there 
are several accused persons appears to me 
to be immaterial if the acaused is himself 
upon his trial with the other accused at 
the time when it is sought to make him 
a witness. There can, I think, be no doubt 
that if an incompetent witness is examined 
inadvertently his statement is not legal 
evidence and must entirely be ignored. 

Upon the merits there are clearly no 
grounds for interference. Assuming that 
two- of the prosecution witnesses were 
accomplices, though I think the Magistrate 
was right in holding that they were not, 


(1) 28 В 215; 32 Ind. Deo. (x. s.) 141, 


INDIAN OASES. 


[1919 


they were not merely corroborated, but 
there was the evidence of another witness, 
Maung Ba Pe, who has not been discredit- 
ed in any way and who fully bore out 
the case for the prosecution. 
The application must be dismissed. 
Application dismissed. 





CALCUTTA HIGH COURT. 
Cetminas Revision No. 18 or 1919. 
March 11, 1919, 

Present: — Mr. Justice Richardson and 
Justice Sir Shameul Huda, Кт. 
AMBIOA NATH ROY AND ANOTHER — 
1st Рлвту— PETITIONERS 

| versus 

Moulvi WAJEDALI KHAN PANI awp 

oraers—Zxp FARTY—OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 145, 
146—Order under s.146 made without reference to 
important documentary evidence of possession, legality 
of —Revision. 

When section 145 of the Code of Criminal Proce. 
dure speaks'of the Magistrate being unable to 
satisfy himself as to which of the parties was in 
actual possession of the property in dispute, it con- 
templates that the Magistrate bas considered the 
evidence fairly and judicially for the purpose of 
arriving ato decision. [ p. 828, col. 2,] 

Where a Magistrate in а proceeding under 
section 145 wrote a very short judgment without 
specifically referring to the important documentary 
evidence of possession placed before him and made 
an order under section 146 on the ground that it 
was doubtful which of the parties was in actual 
possession: : 

Held, that the order must be seb aside and the 
case re-heard by another Magistrate. [p. 823, col. 2,] 


FACTS appear from the judgment. 

Babu Dasarathi Sanyal (with him Babus 
Profulla Chandra Nog and Indra Bhusan 
Biswas), for the Petitioners.—The learned 
Magistrate has made the order of attachment 
under section 146 of the Criminal Procedare 
Code, apparently on the ground that he could 
not from the evidense on the record satisfy 
himself as to which of the parties was actual: 
ly in possession of the disputed property. No 
doubt he-has said in his judgment that 
neither party had such possession as 
is contemplated by section 145, Criminal 


Procedure Code, but his order is not 
based on that finding. The judgment is 
very shor§ and it does not appear 
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therefrom that in passing 
the Magistrate did consider the important 
documentary evidence of possession that is 
on the record. The entry in the Record 
of Rights made during the Settlement pro- 
ceedings under Chapter X of the Bongal 
Tenaney Act, which isa strong piece of 
evidence of possession, has neither been 
considered nor referred to in his judgment. 
The Magistrate mustgive in his judgment 


Some reasons for not accepting the entry 
as evidence of possession. Before coming 
to a finding that he was unable to 


decide which party was in possession, he 
must have given due consideration to the 
evidence on the record. The judgment is 
very concise апд on а perusal of the 
judgment itis not possible tosay whether 
the Magistrate did or did not consider the 
evidence of possession adduced by both 
parties, The judgment is not, as it should 
bs, a self-contained one, and so it cannot 
be allowed to stand. There has been in 
this case no fair апа judicial consideration 
of the evidence on the record and so the 
order should be set aside. 

Maulvi A. K. Fazlul Нид (with him Babu 
Hira Lal  Ohakrabariy), for the Opposite 
Party, urged that the order of the Magis- 
trate was barred both on the ground that 
none of the parties had such possession as 
is contemplated by section 145, Criminal 
Procedure Code, as well ав on the ground 
that he was not able to say definitely from 
the evidence on the record which of the 
parties Lad been in actual possession of the 
subjest of dispute. The judgment was no 
doubt short, but аз it was expressive and 
based on а пе and proper consideration of 
the evidence adduced by the parties, the 
order of attachment sould not be said to 
be without jurisdiction. The mere faot 
that the Magistrate did not, in his judg- 
ment, specifically refer to the several pieces 
of documentary evidence, was not sufficient 
to hold that the Magistrate did not apply 
his judicial mind to those documents. When 
the judgment was basedon the evidenoe on 
the record, it could not be interfered with 
in revision. . 

JUDGMENT.—This Rule relates to certain 
proceedings which were initiated under ses- 
tion 145 of the Code of Oriminal Procedure. 
The proceedings terminated with an order 
made by the Magistrate under section 146 
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attaching the land which was the subject of 
dispute between the parties, 

The Rule is directed against that order 
andit was issued on the ground that the 
Magistrate had not applied his mind 
judicially to the evidence bearing on the 
question of possession. Tbe Magistrate is 
only entitled to make an order under seo- 
tion 146 under the following conditions: 
firstly, if he decides that at the date of the 
order under section 145, Criminal Procedure 
Code, initiating the proceedings, none of 
the parties was in actual possession, or 
secondly, if he is unable to satisfy himself 
asto which of them was then in such pos- 
session. In the present case the Magistrate 
has not found definitely that none of the 
parties was in actual possession of the sub- 
ject of dispute. He says that it is very 
doubtful whether any party has really been 
in such possession of the disputed fishery as 
is contemplated by section 145 of the Crimi- 
nal Procedure Code. But he has not decided 
the case on that footing. Не made the order 
on the footing that he was unable to satis. 
fy himself on the evidence on the record as 
to which of the parties was in astual роя- 
session. The parties adduced evidence and 
there is a considerable body of evidence on 
the record coming from the one side or the 
other. Theevidence comprises documentary 
evidence bearing on the questionof posses- 
sion and among other documents is the 
Record of Rights published in Ostober 1915. 
When the section speaks of the Magistrate 
baing unable fə satisfy himself, ib of course 
contemplates that the Magistrate has oon- 
sidered the evidence fairly and judicially for 
the purpose of arriving ata decision. What 
we feel in the present case is that in view 
of the extreme brevity of the Magistrate’s 
judgment and: the fact that important mate- 
rials placed before him, such as the Record of 
Rights are not apecifioally referred to, the 
Magistrate did not give to the case that 
judicial consideration which the law requires, 
ln the circumstances, we havecome to the 
conclusion that the Magistrate’s order must 
be set aside and the Magistrate directed 
to take up the case again from the stage 
at which it stood after the evidence was 
recorded and to re-hear the parties or their 
Pleaders if they so desire, and then to dis- 
pose of the case according to law, 

Order set aside, 
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MADRAS HIGH COURT. 
FULL BENCH. 

Отуп, Revision Ретіттох No. 130 or 1918. 
February 26, 1919. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Juatice Sir William Ayling, KT., and Mr. 
Justice Kumaraswami Sastri. 
GOVINDA IYER-—PzertTIONER— 
Respronpent No. 3 
rersus 
REX PzriTIONER—HRESPONDENT. 

Criminal Procedure Code (Act V of 1808), ss. 196, 
476—Offence cognizance of, by Court—“Any offence 
referred io in з. 195”, whether incorporates conditions 
4n 8. 195— Interpretation of Statutes, 

The words “any offence referred to in section 
195” used in section 476, Criminal Procedure Code, 
incorporate the conditions laid down in section 195 
for taking cognizance of the offence by a Court, 
Lp. 827, col, 2,1 

The words “any offence referred to in section 
195” refer to offences within the scope of section 
195, and not to all offences against sections of the 
Indian Penal Code enumerated in section 195, 
whether or not they are within the scope of that 
seotion. [p. 826, col. 2; p. 827, col. 1.] 

Abdul Khadar v. Meera Saheb, 15 M. 224; 2 M. L, J. 
148; 2 Weir 174; 6 Ind. Deo. (x. s.) 507, followed. 

Akhil Chandra Sen v. Queen-Empress, 22 0.1004; 11 
Ind. Dec. (N. s.) 667, поё approved. 

Per Wallis, C. J.—Where sections are repealed and 
re-enacted in slightly different form, there is a pre- 
sumption against implied, as contrasted with express, 
alterations in the scope of the section.' p. 827, col. 1.] 

Petition, under section 115 of Act V of 
1903 and under section 107 of the Govern- 
ment of India Act, praying the High 
Court to revise the order, dated the 12th 
February 1918, of the Court of the Distriot 
Mansif Karur, in Original Petition No. 23 
of 1917 (in Original Suit No. 456 of 1916). 

This petition coming on for hearing on 
the 23rd Ostober 1918, upon perusing the 
petition and the order of the lower Court, and 
the material papers in the oase,and upon hear- 
ing the arguments of Dr, 5. Swaminathan, for 
the Petitioner, and of Mr. V. L. Ethiraj, for 
ihe Public Prosecutor on behalf of the 
Respondent, and the case having stood over 
for consideration till the 5th November 
1918, the Court made the following 

| ORDER OF REFERENCE TO A 
FULL ВЕМОН. 

The prosecution of petitioner for abetment 
of offences under seotions 467 and 471 ofthe 
Indian Penal Code has been ordered by the 
District Munsif of Karur, and objection is 
now taken that the Distrist Munsif acted 
without jurisdiction inasmuch as peti- 
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tioner was not a party to the proceedings 
in which the forged document was produced, 
the argument being that the words in 
section 476 of the Criminal Procedure 
Code “Offence referred to in section 
195” must be restricted fo an offence 
committed ir the manner laid down in 
section 195. Under section 195 (1) (o) 
the offence must have been committed 
by a ‘party.’ If, therefore, the offence has 
peen committed by a person nota party, 
section 195 (1) (c) is inapplicable, and 
it is contended that section 476 is also 
inapplicable. This view bas been approved 
in Kallaru Ramalingam, In re (1) by a Bench 
of this Court following Abiul Khadar v. 
Meera Saheb (2), but a different view has 
been held in the Bombay High Court 
{ Devaji, In re (3) and Keshav Narayan, In re 
(4)] and in the Calcutta High Court [ Akhil 
Ohandra Sen у. Queen-Empress (5)]. This 
last case was considered in Jadunandan 
Singh v. Emperor (6) and distinguished 
on the ground that the former referred 
to an offence under section 195 (1) (o), 
and the latter to an offence under clause 
(0) of the same section but was not 
dissented from. In this Court there is a 
dictum of Sankaran Nair, J., in Azyakannu 
Pillai v. Emperor (7) that offences in 
clause (c) of section 195 must be commit- 
ted by a party, while the soope of section 
476 is not во restricted, in which he 
expressly follow Devajt, In re (3) and with 


this view we respectfully concur, as 
apparently did the learned Judge who 
admitted this petition, and sonsequently 
we feel constrained to refer the question 


to a Full Bench. 


The fact that some of the decisions quoted 
relate to saction 478 and not to section 
476 is not of importance,- because section 
478 refers to “any such offence”, i. e., any 
offence referred to in section 195” as 


(1) 31 Ind. Cas. 653; 40 M. 100; 18 М. L. Т. 488; 2 
L. W. 1185; 16 Cr. L. J. 797. 

(2) 15 M. 224; 2 M. L. J. 148; 2 Weir 174; 5 Ind 
Dec. (x. s.) 507. 

(3) 18 B. 581; 9 Ind. Dec. (N. s.) 896. 

(4) 17 Ind. Cas. 720; 14 Bom. L. В. 968; 18 Or. L 
J. 848. 

(5) 22 C. 1004; 11 Ind. Deo, (x. s.) 667. 

(6) 4 Ind. Cas. 710; 37 C. 250; 10 O. L. J. £64; 14 
C. W. N. 320; 11 Cr. L. J. 87. 

(7) 1 Ind. Cas. 597; 32 M. 49 atp. 57; 4M.L.T, 
404; 19 M. L, J, 42; 9 Or. L, J. 4l. 
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mentioned in the two preceding sections, 
In both sections, therefore, the sole question 
to be determined is the meaning of the 
words “offence referred to in section 195.” 
The word “offence” is defined in the Code 
in seotion 4, clause (o):—"Offenoe means 
any act or omission made punishable by 
any law for the time being іп force." 
So there can be no doubt as to tbe 
meaning of that. There remain only the 
words “referred to in sestion 195." It is 
certainly the usual method employed in 
the drafting of the Code to use the words 
“made punishable by sections * * * * 
(enumerating the sestions),” and this form 


would, undoubtedly, have been used in 
section 476 if 16 had bean the frat 
section in whish these offences were 
grouped together, but it is not, for we 
have the words in section 195 itself in 
clauses (а) and (b), whioh run as “any 


offence punishable under soactions 179 to 
188” and “any offence punishable under 
seotions 193, 194, etc.” The use of different 
language in this section seems to be thus 
sufficiently explained by the fact that 
section 476 was referring to  seation 195, 
and it is difficult to see what languaga 
would be more appropriate if the Legis- 
' lature did not wish to repeat the long list 
of sections given in seation 195. Logisla- 
tion by references is stated to bə due to 
considerations of brevity, and the same 
reason will explain the non-racapitulation 
of this long list of sections. We see no 
reason why any other explanation is 
required. To read those words as inaorpo- 
rating the conditions contained in seotion 
195 for the taking of sognizance is, in 
our opinion, undoubtedly an extension of 
the natural meaning of the worda "referred 
to in section 195." It would be easy to 
find words appropriate for importing those 
conditions if that had been intended; but they 
are not used. If section 476 had contained 
only the sentenca, “whenany * * * * 
Court is of opinion that there is ground 
for inquiring into any offencs referred to in 
section 195, such Court after making, eton,” 
we should have baen of opinion that the 
words “referred to” were nothing more 
than a substitute. for enumeration. But 
there is the still further diffisulty in the 
way of the «construction put on these 
words by Abdur Rahim, J., in Kallaru 
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Ramalingam, In ve (1) which is this, that 
the incorporation of the conditions to be 
found in section 195 introduces conditions 
into section 476 which partly cover the 
same ground as the conditionsto be found 
in that section. It cannot be denied that 
the conditions in section 195 and those 
specifically referred to in section 176 are 


in ра? materia. The language in section 
476 is and committed before it or 
brought under its notice in the course of 


& judisial proceeding." This is analogous 
to the provision in section 195 (1) (», 
where the words are "when euch offence 
is committed in or in relation to any 
proceeding in any Court”, and the words 
in clause (c`, "when such offence has 
been committed by a party to any proceed- 
ing in any Court in respect of a 
document produced or given in evidence 
in such proceeding.” It would be strange 
if the Legislature intended to introduce 
the narrower requirements of clauses (b) 
and (c) of section 195, and yet incorporate 
into the section .the wider language we 
have in sestion 476. Further than that, 
the suggested construction of the section 
requires the clause to be read as follows: — 
“When any Court is of opinion that thero 
is ground for inquiring into any cffence 
punishabla under section 193, eto, when 
such offenoa is committed in ог in relation 
to any proceeding in any Court and when 
committed before it or brought under its 
notice in the course of a judicial proceeding, 
eto.” That is with reference to offences in 
clause (b). With reference to the offencea 
in clause (c) the result ів still more 
extraordinary. It would read ‘““* ^ * into 
any offence described іп sestion 463 or 
punishable under sections 471, 475 or 476 
of the same Code, when such offence has been 
committed by a party to any proceeding in 
any Court in respect of a document produced 
or given in evidence in such proceeding, 
when it is committed before it or brought 
under its notice in the course of judicial 
proceeding, eto,” lt seems to us, with 
due deference tothe view taken in Kallaru 
Ramalingam, In re (1), that to read section 
476 like that is to commit the Legislature to 
inconsistency in some respests and tautology 
in others. We are, therefore, thrown baok on 
what we consider to be the natural meaning 
of the words “referred to", and are of 
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opinion that they are only words of 
description. _ 

We, therefore, refer forthe considera- 
tion of the Full Bench the following 
question :— 

“Do the words in section 476 of the 


Code of Criminal Procedure, “any offence 
referred to -in section 195,” incorporate the 
conditions laid down in section 195 
for taking cognizance of the offence by a 
Court ?” 





This petition ваше оп for hearing 
on the 17th February 1919, in pursuance 
of the Order of Reference to а Full 
Bench, 


Dr. S. Swaminathan, for the Petitioner.— 
Section 195, clauses (a) and (b), Criminal 
Procedure Code, specify offences which 
come before the Court in a particular 
manner, Section 195, clause (c), is wider. 
But the desisions for the last 8) years 
are uniform that section 476 is governed 
by section 195. See Abdul Khadar v. Meera 
Saheb (2) and JadunandanSingh v. Emperor (8) 
and Akhil Ohandra Sen v. Queen-Empress (5) 
takes a different view following Devaji, In re 
(3), which is also followed in Keshav Narayan, 
In re (4) but the latest case in Calontta 
follows Jadunandan Singh v. Emperor (6) 
and Tayabullah v. Emperor (8): see also Kallaru 
Ramalingam, In re (1). 


[ Wats, O. J.— Pallaru Ramalingam, In re 
(1) follows the Caleutta case, but there is 
no discussion of the language of the section. ] 

| Komaraswast SASTRI, J.—Suppose we 
read section 476 without the limitation? ] 

The range is unduly widened. ‘Referred 
to’ in sectoin 476 means and includes the 
offences read with the qualification. 


{Kumaraswamt SASTRI, J.—If a witness 
before me speaks to the ‘use of a fabricated 
document in the Tennevelly Court, cau I 
give sanction to prosecute for the fabrica- 
tion? ] 

Tf read without limitations, section 476 
gives the power, But the word “sanction” 
oan be used only in regard to section 195 
and not section 476. The word “complaint” 
also cannot be used, for section 202 applies 
to a complaint. There ів no inconsistency 


(8) 36 Ind. Cas. 845; 43 C. 1152; 21 O. L. J. 184; 20 
Q. W. N. 1265; 18 Ог, L. J. 18. 
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or tautology in reading the two sections 
together, 

Section 476 read with 
section 195 enlarges the power of the 
Court. The restriction comes in ‘only 
when read with clause (c) and is essentially 
salutary. For the Legislature certainly saw 
the policy of the Court taking the initiative 
only in rare cases, Whenever action ‘san 
be taken under section 195, the Court 
ought not to act under section 476. The 
more so when no sanction is required even 
under section 195, 

[KUMARASWANI SASTRI, J.— The offence may 
go unpunished if the Court does not aot 
under section 476 and if the parties oom- 
promise | 

The law bafore the Code of 1882 was 
the same. But there were no two seotions 
Bimilar to those in the present Code. 

[KuxARASWAMI SASTRI, J.—-And there were 
no limitations also as here. 

The words "suffcient grounds for investi- 
gating? in the Code of 1861 are anipli- 
fied into "committed before it or brought 
under its notice, etc.” in the present Code. 

The Publis Proseoutor, for the Crown.— 
Under section 190 any one can complain 
in respect of any offence as а general rule. 
Sestion 195 works with certain restrictions, 
Section 476 provides alternative remedies. 

[Watuis, С. J.—The general rule is the 
same here as in England, except that there 
there are fewer restrictions compared with 
sections 195 and 476 of the Indian Code. | 

Clause (c) of section 195 places restric- 
tions on a private party when prosecuting 
in respect of an offence ocmmitted under 
specified circumstances. The reason is that 
the prosecutor is a private person. But 
the Court can be trusted to exercise its 
discretion properly. So section 476 provides 
no restrictions. ‘Referred to’ simply means 
‘enumerated.’ Section 195 cannot be read 
to define the offences. They are defined 
in the Penal Code. 

Further it may not be to a party’s interest 
to prosecute аё all. 

OPINION. 

Watuts, О. J.—I ami of opinion on the 

construction of the section that the words 


clause (b) of 


‘any offence referred to in section 195” 
refer to offences within the scope of 
section 195, and not to all offences 


against sections of the’ Indian Репа] Code 
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enumerated in section 195 whether or 
not they are within the scope of that 
section, The preponderance of authority 


is infavourof this view, beginning with 
Abdul Khadar v. Meera Saheb (2). Parker 
and Shephard, JJ., gave no reasons for 
their decision in that case, but they were 
no doubt familiar with the history of the 
section, andknew that the words “gom- 
mitted before or brought under its notice 
in the course of a judicial proceeding" 
were first introduced into the section in 
the Oode of 1882 as a further limitation 
on its operation, and that the corresponding 
sections of the Codes of 1861 and 1872 
were alearly limited to cases coming within 
the operation of the sections corresponding 
to section 195 of the present Code. In the 
Code of 1872, section 471 (now seotion 476) 
was immediately preceded by sections 467, 
468 and 469, which in 1582 were -con- 
solidated and transferred as section 195 to 
“an earlier part of the Code. Seotion 471 began 
thus: —" When any Court, Civilor Criminal, 
ia of opinion that there is sufficient ground 
for enquiry into any charge mentioned in 
sections 467, 468 and 469, the Court, 
after making such preliminary enquiry, eto.” 
The marginal note “procedure in cases 
mentioned in sections 467, 468 and 469,” 
meaning, of aourse, procedure in oases 
mentioned in those sections where such 
proceedings were taken by a Civil or Criminal 
Court, in my opinion, correctly represents 
the effect of the section There appears 
to me to be no suffieient reason for 
holding that section 471 of the Code of 
1872 or the corresponding section of the 
Oode of 1861 intended to giveall Courts, 
Civil or Criminal an unlimited power of 
originating prosecutions under all the 
sections of the Indian Penal Code men- 
tioned in the sections referred to, or- that 
the substitution of the words “any offence 
referred to in section 195" for "any charge 
mentioned in sections 467, 468 and 439" 
had that effest. On the contrary the 
power conferred on the Court by section 
471 of the Cole of 1872, even as restricted 
with reference to the preceding sections, 
was apparently considered too wide, and 
was farther limited in 1882 by imposing 
the restristion that the offenca must have 
bean “committed before it or brought 
under its notice in the gourse of a 
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judicial proceeding,” The attention of the 
learned Judges who decided Akhil Ohandra 
Sen v. Queen-Hmpress (5) and of the 
referring Judges in this onse was not called 
io the faot that seotions 195 and 476 of 
the present Code were not enacted for 
the first time in their present form, in 
which oase they might have been expressed 
differently and other oases, such as the 
present, included or to the fact that the 
awkwardness or tautology to which they 
refer was the result of introducing 4 
further limitation into the section by the 
words added in 1882. In some oases 
covered by section 195, the new restriotion 
was, no doubf, unnecessary, as pointed out 
by the referring Judges, but ав a matter 
of drafting it was the easiest course to 
make the new restriction in general terms 
even at some risk of tautology. I may 
add that, where sections are repealed and 
re-enacted ina slightly different form, 
there is a presumption against implied, 
as contrasted with express, alterations in 
the scope of the section. I would answer 
the question in the affirmative. 
AYLING, J.— 1 agree. 
KUMARASWANI SASTRI, J.—I agree. 


M, C. P. 
Answered in the affirmative, 


<< 


ALLAHABAD HIGH COURT. 
Crimtnat Revision No, 88 or 1919. 
April 7, 1919. 

Present ;— Mr. Justice Piggott. 

Mufti MANSOOR HUSAIN-—APPLIQANT 
versus 
EMPEROR ragovan MOHAN LAL 
Opposite Parry, 

Penal Code (Act XLV оу 1860), ss, 448, 451—House- 
trespass with intent to commitoffence punishable with 
imprisonment—Offence, ingredients of—Criminal 
Procedure Code (Act V of 1898", ss. 485, 439— Revi- 
sion—High Court, power of interference of—Sessions 
Court or District Magistrate, whether should be moved 
before moving High Court. 

In order to constitute an offence under section 
451 of the Penal Code all the facts necessary to 
constitute the offence of simple house-trespass, 
punishable under section 448 of the Code, must 
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first be established and it must further be shown that 
the house-trespass was committed in order to comit 
an offence punishable with imprisonment, such as theft, 
mischief, etc. Where such proof is wanting a 
conviction under section 451 of the Code is bad 
in law. [p. 828, cols. 1 & 2.] 

A High Court possesses avery wide discretion 
under section 439, Criminal Procedure Code, bui 
when the Court is satisfied that a conviction as 
recorded in any case coming before it in revision 
is bad in law, it is not necessarily bound to gc 
further into the question whether upon the facts 
established by the evidence a conviction of some lesser 
offence might or might not be recorded [p, 828, col. 
2; p. 829, col. 1.] 

It should be made a rule of practico that a 
person dissatisfied with any order or proceeding in 
a Court of inferior jurisdiction to that of the 
Sessions Judge, or of the District Magistrate, 
should, in the first instance, obtain the opinion of 
the Sessions Judge, or of the District Magistrate, 
on the matter in question, before invoking the revi- 
sional jurisdiction of the High Court. [p. 829, col. 1.] 


Criminal revision against the order of the 
Sessions Judge, Bareilly, dated the 13th 
December 1918, 


Mr. Iqbal Ahmad, for the Applicant. 
Mr, Sital Prasad Ghosh, for the Opposite 
Party. 


JUDGMENT.—The question of law raised 
by this application is whether on the facts 
found ‘by the Courts below, Mansoor Husain 
has or has not been rightly convicted of 
an offence punishable under section 451 of 
the Indian Penal Code. І hold that he has 
not. In order to constitute an offence 
under section 451 aforesaid, the prosecution 
must first establish all the facts necessary 
to constitute the offence of simple hovse- 
trespass, punishable under sestion 448, Indian 
Penal Code, and must then satisfy the Court 
that, in the particular oase before it, the 
house-trespass was committed in order to 
the committing of an offence punishable 
with imprisonment. The offence in question 
must obviously be something over and 
beyond the housv-trespass itself, otherwise 
every case falling under section 448, Indan 
Penal Code, would also fall under section 
451, Indian Penal Code. I do not say that it 
is absolutely necessary for a convistion 
under the latter section that the prosecution 
should be able to satisfy the Court as to 
the particular offence punisheble with im- 
prisonment which the acoused intended to 
commit; but fasts must be proved of such 
& nature as to justify the inference that 
some offence punishable with imprisonment 
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was intended, over and above the house- 
trespass itself. In the present case the 
Courts below have not found, and it does 
not seem to bave been suggested, either 
before the trial Court, or in the Court of 
Appeal, that the house-trespass alleged was 
committed in order to the sommitting of a 
further offence, either of theft (section 379, 
Indiar. Penal Code), or of mischief (section 426, 
Indian Penal Code) in respect cf the bricks 
whieh the acoused is alleged to have thrown 
from the verandah of a ruined shop into 
the street. The accused has not been tried 
on the basis of any such suggestion and 
I am not prepared to reconsider the effect 
of the evidence on the record upon this 
basis. The finding is that the accused intend- 
ed to intimidate, insult or annoy the 
complainant. That finding as it stands would 
warrant a conviction under section 448, 
but not а conviction under section 451 of 
the Indian Penal Code. I do not say that 
it might not be possible, upon & proper 
state of facts, to invoke the aid either of 
section 506, or of section 504 of the 
Indian Penal Code, so as to bring an aot 
of house trespass under the purview of 
seotion 451, Indian Penal Code, but I am 
satisfied that the Courts below have not 
attempted to do this in the present case 
and I do not think they could have done 
£0 upon the evidence on the record. 

From these considerations it follows that 
the conviction as recorded is bad in law 
and cannot be upheld. The discretion of 
this Court in dealing with a ease under 
section 439 of the Code of Criminal Procedure 
is a very wide one. I have no doubt whatever 
that it would be within my diseretion, 
while setting aside the conviction affirmed 
by the Courts below, to convict Mansoor 


Husain of an offence punishable under 
section 448, Indian Penal Code, and 
either to maintain the sentence passed by 


the Courts below, or to reduce that sentence 
in such manner as might appear to me 
euitable I hold, however, that it is equally 
within my discretion to decline to do this. 
I could, if necessary, quote ample precedent 
for the view that, when this Court is 
satisfied that the conviction as recorded in 
any case coming before it in revision is bad 
in law, it is not necessarily bound to go 
further into the question whether, upon 
the facts established by the evidence, a 
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conviction of some lesser offence might or 
might not be recorded. It is a matter of 
judicial discretion, to be exercised in each 
case according to the view which the Court 
may take of the requirements of justice. In 
the present case Iam content to say that, 
upon an examination of this record, I am 
not so satisfied that Mansoor Husain 
should be sonvicted of an offence of simple 
house-trespass, punishable under section 448, 
Indian Penal Code, as to feel it incumbent 
on me to direct his conviction under the 
said section. 


The result is that I set aside the con- 
vietion and sentence in this case and direct 
that the fine, if paid, be refunded. 


Before I heard this application on the 
merits, my attention was drawn to the fact 
the the applicant had come to this Court 
in revision, when he might lawfully have 
filed an application in revision in the Court 
of the Sessions Judge. 1 am fully aware 
that there is a гше of practice їп this 
Court, according to which the Court ordi- 
narily refuses to entertain an application 
in revision where the applicant might have 
gone in the first instance to the Sessions 
Judge, or to the District Magistrate. I believe 
this rule to be a very reasonable one, and 
one to be observed in the interest of 
justice. It would be within the power of 
this Court to call for every record of 
every criminal ease desided by every 
Court subordinate to it, for the purpose, 
as laid down in section 435 of the Criminal 
Procedure Code, of "satisfying itself as to 
the correctness, legality or propriety of any 
finding, sentence or order recorded, or 
passed as to the regularity of the proceed- 
ings.” It is obviously advisable that this 
Court should make it a rule of  praotice 
that a person dissatisfied with any order 
or proceeding in a Court of inferior 
jurisdiction to that of the Sessions Judge, 
or of the District Magistrate, should in 
the first instance obtain the opinion of the 
Sessions Judge, or of the District Magistrate, 
on the matter in question, before invoking 
the jurisdiction of this Court. Such a proce- 
dure tends to prevent the 
this Court from being wasted over 
frivolous or unsustainable applications. It 
also ‘ensures the further advantage that, 
if the matter eventually comes before 


INDIAN CASES. 


time of 


829 


this Court, it comes upon a record contain. 
ing an expression of opinion by а Court 
of superior jurisdiction, such as that of 
the Sessions Judge or of the District Magis- 
trate. I am further of opinion that, if such 
a rule of practice is once laid down, it 
ought to be enforced evenly and without 
making capricious exceptions in favour of 


` particular applicants. 


In the present case there had been a 
trial in tbe Court of a Magistrate of the 
second class and an appeal to the Court 
of the Distriot Magistrate. L would not go 
so far as to hold that the District Magistrate, 
even when sitting as a Court of appellate 
jurisdiction, is not в Criminal Court “inferior” 
to that of the Sessions Judge within the 
meaning of section 435 of the Criminal 
Procedure Code; but Í am not prepared to 
say that the rule of practise above referred 
to must necessarily or invariably be enforced 
in such manner asto encourage interference 


‘on the part of the Sessions Judge with orders 


passed by the District Magistrate in the exer- 
cise of his appellate jurisdiction. At any 
rate, I regard the circumstances above stated 
as affording in themselves a reasonable ground 
for making an exception to the general rule 
of practice in question. 


In the present case the application in revi- 
sion was presented to myself personally, and 
Iadmitted it, 1 hold that my order of ad- 
mission, even though passed ew parte, was 
sufficient to take this case out of the opers- 
tion of the rule of practice in question. The 
order of admission was ап order under seo- 
tior 435, clause 1, of the Criminal Prosedure 
Code; it was within the discretion of this 
Court and, once passed, it was not open to 
any party concerned to call it in question. 
In conclusion I have one comment to make 
regarding a small matter of procedure in 
the record before me, The case obviously 
came before the District Magistrate of 
Bareilly as a Court of appellate jurisdiction; 
but in the record as prepared the Court which 
passed the order is described as the “Court 
of thé Collestor of Bareilly.” In the present 
instance the mistake was of no practical oon- 
sequence; but І have known oases іп which 
real difficulty has been caused by uncertainty 
ав to the capacity in which an officer holding 
the position of Magistrate and Collector ofa 
District has dealt with a particular matter, 
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In any case it isa slovenly thing to endorse 
an appellate judgment of a District Magis- 
trate under the heading of “the Court of 
the Collector." 


Conviction set aside. 


‘PUNJAB CHIEF COURT. 
CerminaL Reviston No. £15 or 1918. 
September 11, 1918, 

Present; —Mr. Justice Broadway, 
AHSAN ALI—Cosvicr— PETITIONER 
versus 
EMPEROR — RESPONDENT, 

Penal Code (Act XLV of 1860), з, 228—Jail warder 
negligently allowing prisoner to escape—Offence. 

Before a person canbe convicted under section 228 
of the Penal Code, it must be shown not only 
that he was guilty of negligence, but that the escape 
was 2$ least the natural and probable consequence 
of his negligence. [p 830, col. 2.] 

Accused, a jail warder, was placed in charge of a 
gang of prisoners and sent off to do agricultural work. 
Contrary to his orders he permitted a convict 
warder to take two of the convicts to the cometery 
to water the trees there. The cemetery was at 
some distance and not within sight, nor did the 
accused attempt to patrol in that direction. Owing 
to the negligence of the convict warder one of the 
convicts escaped : 

Held, that the accused was guilty of an offence 
under section 223 of the Penal Code. [p. 830, col. 2.1 

Revision from the order of the Sessions 
Judge, Montgomery, at Lahore, dated the 2nd 


July 1918. 


Dewan Ram Lal, for the Petitioner. 
Mr. Mul Chand, Public Prosecutor, for 
the Respondent. 


JUDGMENT.—Ahsan Ali son of Najib 
Khan has been convicted of an offence 
under section 228, Indian Penal Code, and 
sentenced to six months’ simple imprison- 
ment. 

His appeal to the Sessions Court having 
been rejected he has moved this Court on 
the revisión side and on his behalf I have 
heard Mr. Ram Lal while Mr. Mul Chand 
has addressed me on behalf of the Crown. 

The facts are simple and are as follows:— 
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Ahsan Ali, who was a warder in the 
Montgomery Jail, was placed in charge of 
a gang of prisoners and sent off to do 
agricultural work. The gang consisted of 
15 prisoners and seven convict warders. 
Among them was Labh Singh, a convict 
warder, and Tagia or Tagra, a convict. 

Under the rules (Jail Manual, rule 
386H) it was the duty of Ahsan Ali 
to so place the gang that the convicts while 
working were within sight of his sonviot 
warders or himself and further he was bound 
to patrol from time to time in case any were 
notin his own view. 


He, however, permitted Labh Singh to 
take Tagia and another convict named 


Fazla to the cemetery in order to water 
the trees there, This cemetery was at 
some distance and not within Sight, nor 


apparently did Ahsan Ali attempt to patrol 
in that direction. Under ‘the rules, it was 
urged, when а convict ог convicts are 
sent away on any special work it ia 
sufficient to send them in charge of a convict 
warder. To this extent it isolear Ahsan 
Ali complied with the rules, as Labh 
Singh was in charge of Tagia and Fazla. 
Labh Singh, however, instead of keeping 
his eye on his oonviots acted negligently and 
Tagia made off. For this escape Labh Singh 
and Ahsan Ali have both been held responsi- 
ble and punished under section 228, Indian 
Penal Code. Labh Singh did not appeal and 
the question now is whether the conviction of 
Ahsan Ali is warranted, 


He has been found to have been guilty 
of negligence in that he allowed  Labh 
Singh and the two convicts to separate 
from his gang and go to the cemetery, 
though he had had no orders to do any- 
thing in that place. His gang was the 
“agricultural” gang and it was his duby to 
see that the convicts were employed on that 
work, 

His explanation is that after he had 
taken his gang out to work Labh Singh 
asked for men to be sent tothe cemetery, 
He refused as the jailor had not said 
anything about the cemetery. A gang had, 
however, been at work there some 10 days 
previously repairing the walls and watering 
the trees and when Labh Singh said that 
the jailor had told him that the trees were 
fo be watered, he believed himand sent the 
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men as stated above. As a matter of fact the 
jailor denies having given such orders to Labh 
Singh. 

It is clear that in allowing Labh Singh 
to take the two convicts to the cemetery 
Ahsan Ali acted against his orders which 
were to take his gang for agricultural work. 

It is also fairly clear that he did this 
relying on Labh Singh’s statement. Further 
there is no suggestion that he ever attempted 
to patrol in the direction of the cemetery which 
was too distant to permit him to keep the 
three men in sight. 

There can be no doubt that he acted 
negligently, that is, without due care 
and caution, when he accepted Labh 
Singh’s assertion without any attempt at 
verifying his statement by reference to the 
Jailor. 

Tt was, however, urged by Mr. Ram Lal 
that the escape of Tagia was too remote 
a consequence of the petitioner's act, and 
my attention was drawn to District Magis- 
trate of Nellore, In те (1) and Durga Prasad 
у, Emperor (2). 


In District Magistrate of Neilore, In re (1) 
it was found that contrary to the orders 
of the Magistrate a prisoner was marched 
-after sunset and rescued in consequence. 
The negligence lay in marching the prisoner 
after sunset in contravention of the Magis: 
trate’s directions, and it was held by the 
Madras High Court that as there was no 
evidence that there was any reasonto ex- 
pect that any attempt would be made at a 
rescue no offence under section 223, Indian 
Penal Code, had been made out, 

І до not think that this case can afford 
the petitioner any assistance, for here there 
is no question of а rescue. 

In Durga Prasad v. Emperor (2) it was 
held by the Allahabad High Court that 
before a person can be convicted under 
section 223, Indian Penal Code, it must be 
shown not only that he was guilty of 
negligence, but that the escape was at least 
the natural and probable consequence of 
his negligence. In this view I agree. The 
facts of that case were these:—A 
Police Officer in charge of a Thana had 
been ordered to send certain prisoners to a 


(1) 3 Ind. Cas, 490; 6 M. L. T. 247; 10 Or. L. J. 293, 
a 7 Ind. Cas. 411; 7 A. L. J, 907; 11 Cr. L. J, 
418, 
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certain place. He went out on some other 
work leaving orders with a Head Constable 
to send the prisoners off. The Head Con. 
stable complied but the prisoners escaped 
from the custody of those sent in charge 
of them. 

It was sought to hold the offiser in charge 
of the Thana criminally responsible for the 
escape. There aeems to be no doubt that he 
could not be so held. 

Mr. Ram Lal contended that the position 
of his client is similar to that of the Police 
Officer inasmuch as he had placed Labh 
Singh in charge of Tagia. I do not, bow- 
ever, think that his contention is correct, for 
in the present ease Ahsan Ali was negli. 
gent in allowing Labh Singh’s party to 
go to the cemetery and was further negli. 
gent in that he made no attempt to supervise 
them in any way. 

Even assumiug that his first act of 
negligence was too remote, it seems to me 
his further negligence must be regarded 
as connested with the escape sufficiently 
closely to warrant his eonvietion under seo- 
tion 223, Indiau Penal Code. 

Mr, Mul Chand referred me to Ghulam 
Ali v. Empress (3), but the facts of that 
case are very different and 16 cannot afford 
апу assistance. The question of sentence 
remains—It seems to me that six months 
is too heavy a punishment in the circum. 
stances of the case, 

There can be no doubt that Ahsan Ali 
acted in an honest belief that Labh Singh’s 
statement was true. The fact that till 
recently Labh Singh had been working at 
the cemetery lent colour to the statement 
and I consider that these circumstances 
mitigate his offence, 

I consider that a sentence of three 
months’ simple imprisonment will meet 
the case and as he has already undergone 
that term approximately, I reduce the 
sentence to that already undergone and 
direct his release. 


Sentence reduced, 
(8) 19Р, R. 1883 Cr. 
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KAMBALA NARAYANA, In re, 


MADRAS HIGH COURT. 
CaiminaL Reverence No. 4 or 1919. 
February 24, 1919, 

Present: – Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 
In re KAMBALA NARAYANA— 


AccasEn. 

Criminal Procedure Code (Act V of 1898), зз. 269 
(8), 807, 309—Joint trial for offences triable by 
Jury and with aid of assessors—Court disagreeing 
with Jury—Reference to High Caurt without secwring 
opinion of assessors in case triable with aid of 
assessors —Procedure, , 

Under section 309 of the Criminal Procedure Code 
the Sessions Judge must give judgment after re- 
cording the opinion of the assessors. 

Tho mexe fact that tho accused is charged in 
the same trial with another offence triable by Jury 
and that the Judge disagrees with the verdict of 
the Jury on that charge and desires to make a 
reference to the High Court, does not absolve the 
Sessions Judge from his duty to give judgment 
on the charge tried by him with the aid of assessors. 


Reference, under section 307 of the Code 
of Criminal Procedure, by the Sessions Judge, 
Godavari Division at Rajamundry, in Оазе 
No. 2 of the Calendar for 1919, 

The Public Prosecutor, for the Crown. 

JUDGMENT.—It does not appear that 
the Sessions Judge has followed the directions 
sontained in section 309 of the Criminal 
Procedure Code which require him to give 
judgment after recording the opinion of the 
assessors, to convict if be finds the accused 
guilty and to pass sentence according - to 
law. 

The circumstances that in this case the 
accused is charged in the same trial with 
another offence triable by Jury [section 269, 
elause (3), of the Code of Criminal Prose- 
dure], that the Judge disagrees with the 
verdict of the Jury on that charge and 
desires to make a reference under section 
307 of the Criminal Procedure Code, do not, 
in our opinion, absolve the Sessions Judge 
from complying with the requirements of 
section 309, as regards the offence tried 
by him with assessors. 


The reference is, therefore, premature 
and we shall send back the case to the 
learned Sessions Judge to reotify the ir- 
regularity and then act according to law. 


M, С. P. 
Records sent back, 
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PUNJAB CHIEF COURT. А 
CriminaL Revision Petitioy No, 1146 or 1914. 
November 29, 1918. 
Present:—Mr. Justice Scott Smith, 
BHANA AND OTHERS—AÀOQUSED — 
PETITIONERS 
versus 


EMPEROR— Prosecuror — RESPONDENT. 

Restriction of Habitual Offenders (Punjab) Act (V of 
1914), s. 7--Criminal Procedure Code (Act F of 1898), 
ә. 118 — Order of restriction, whether can be passed 
against person who has been required to Jurnish 
security, 

An order of restriction under section 7 of the 
Restriction of Habitual Offenders (Punjab) Act cannot 
be made against a person against whom an order 
has been made under section 118 of the Criminal 
Procedure Code. * 


Peticion, under section 439, Criminal Pro. 
cedure Code, for revision of the order of 
the District Magistrate, Karnal, dated the 
20а September 1918, modifying that of the 
Magistrate, Ist Class, Karnal, dated the 
3lst July 1916, and restricting the peti- 
tioners to their village, under section 2 
of Act V of 1918, instead of to their zail 
for two years. 

Mr. Nihal Ohand Mehra, for the Petitioners, 

JUDGMENT.— The petitioners as habitual 
offenders have been ordered to execute bonda 
under seotion 118, Criminal Procedure Code, 
and orders have also been passed restrioting 
their movements under the provisions of 
Panjab Act V of 1918. 

This latter orderis contrary to the pro- 
visions of section 7 of the Act, which lays 
down in the proviso that an order of restriction 
shall not be made against any person against 
whom an order is made under section 115, Cri- 
minal Procedure Code, I, therefore, allow 
the revision so far as to set aside the order: 
of the restriction against all the petitioners, 

Petition allowed. 
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FAUJA 0, EMPEROR, 


ALLAHABAD HIGH COURT. 
OgiMINAL APPRAL No. 182 or 1919. 
March 7, 1919, 

Present:—Mr. Justice Piggott and Mr, 
Justice Walsh. 

FAUJA alias FAIZ MOHAMMAD— 
APPELLANT 
versus 
EMPEROR— Oprosire PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 233, 
284, 2356—Joinder of charges— Single charge combining 
several murders unconnected with each other, legality of. 

The accused committed five murders in one day— 
three in one village in the forenoon and two in 
another in the afternoon. The trial Court, under the 
impression that the accused was being tried for two 
murders, framed a single charge against him, upon 
which he was convicted and sentenced to death 5 

Held, that the charge as framed contravened the 
Provisions of sections 233 and 234 of the Criminal 
Procedure Code, and that as the triple murder and 
the double murder were not so connected together 
as to represent a series of acts forming the 
same transaction, the procedure of the Court was 
not justified by section 235 of the Code. 

Criminal appeal from an order of the 
Additional Sessions Judge, Cawnpur, dated 
the 30th January 1919. 

Mr. Harendra Krishna Mukerji, for the 
Appellant. 

Mr. A. E. Ryves, Government Advocate, 
for the Crown. 

JUDGMENT.— This is an &ppeal by 
one Faiz Mohammad, alias Fauja, who has 


been convicted by the Court of Session 
sitting at Hamirpur on а charge of 
murder and sentenced to death. The 


record is also before us for confirmation 
of the sentence of death. We are driven 


to the conclusion that the charge as 
framed contravenes the provisions of 
sections 233 and 234 of the Criminal 


Prosedure Code and is not justified by the 
provisions of section 235 of the same Code. 


Broadly speaking, the case for the pro- 
secution was that five persons were mure 
dered, three in the course of the forenoon 
of the 2nd of June 1918 in the neighbour- 
hood of the village called Bara and two 
others at a village called Srinagar on the 
afternoon of the same day. 

The triple murder and the double 
murder were not so connected together 
as to represent а series of acts forming 
the same transaction, so that the provisions 
of section 235 of the Criminal Procedure 
Code do not apply. 


53 


INDIAN OASES, 


838 


The Magistrate and also the trial Court 
presumably took it for granted that they 
were trying the appellant for two murders 
and that this procedure was covered by 
section 234, We are unable to accept 
this view, as it seems clear to us that 
the charge alleged the commission of 
five murders; that is to say, the killing 
of five human beings, in respeot of each 
of whom a single charge of murder could 
have been framed. 


On the principles laid by their Lordships 
of the Privy Council ia Subrahmanta Ayyar v. 
King-Hmperor (1) it seems impossible to 
treat this ав an irregularity, or to deal 
with the matter by taking into considera- 
tion the evidence offered, either in 
respect of the triple murder, or in respect 
of the double murder. We must set 
aside the conviction and sentence in this 
case and, in so doing, we must also set 
aside the conviction of one Binda, who 
was charged with abetment of the double 
murder under sections 302 and 114 of the 
Indian Penal Code and tried jointly with 
the appellant Fauja. 

We order both Fauja and Binda.to be 
re-tried on a eharge or charges properly 
framed. 

From the examination we have made 
of this record we вап scarcely refrain 
from suggesting that the prosecution 
might be well advised to try the two 
accused, in the first instance for the 
double murder alleged to have been com- 
mitted in village Srinagar and to await 
the result, 


Re trial ordered, 


(1) 25 M, 61; 11 M, L. J. 238; 3 Bom. L. R. 540, 28 
I. A. 267; 5 C. W. М, 865; 2 Woir 271 (е. С.); 8 Ѕаг, 
P. C. Ј.160, У 
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SHADI RAM t, EMPEROR 


PUNJAB CHIEF COURT, 
Criminal Revision No. 7 or 1919. 
January 31, 1919, 

Present :—Mr. Justice Chevis. : 
SHADI RAM—Oonvicr— PETITIONER 
versus 
EMPEROR, Tarovan POHLO MAL— 


COMPLAINANT— RESPONDENT, 
Penal Code (Act XLV of 1860) s. 448— Criminal 


trespass—Mortgagee putting lock on premises, whether 
offence. 

Two brothers R. and M. owned a house. R. mort- 
gaged it with possession to the acoused, while 
М. leased it to the complainant and put him in 
possession During the temporary absence of the 
complainant the accused, who wanted to get pos- 


session of the house as mortgagee, put a lock on 
the house : 


Held, that he was not guilty of criminal tres- 
pass and that the matter was one for the Civil 
Courts to deal with. 

439 of the 


Petition, under section 

Criminal Prosedure Code, for revision of 
the order of the Sessions Judge, Ludhiana, 
dated the 4th October 1914, affirming that 
of the Honorary Magistrate, Ist Clase, 
Raikot, District Ludhiana, dated the 14th 
March 1918, convicting the petitioner, 

Lala Jagan Nath, for the Petitioner. 

JUDGMHNT.—The petitioner Shadi Ram 
has been convicted under section 448, 
Indian Penal Code, and sentenced to a fine 
of Rs, 50. 

The facts appear to be as follows:—The 
house in question belonged to two bro.” 
thers, Ramdas and Mulkraj. Ram Das 
mortgaged it with possession to Shadi 
Ram, and Moulkraj leased it to Pohlo 
Mal, who is complainant in the present 


case. Pohlo Mal was in possession, but 
during his temporary absence Shadi 
Ram, who wanted to get possession 


as mortgagee, put a lock on the house. 
This was ап irregular act, but, putting 
aside the question whether affixing a 
look can bo regarded as an entry, I do 
not think it is а case of criminal trespass. 
It seems to me a matter for the Civil 
Courts to deal with. 

I set aside conviction and sentence and 
order the five, if paid, to be refunded. 

Conviction and sentence set aside, 
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KUMARAMUTBU PILLAI v, EMPEROR. ' 


MADRAS HIGH COURT. 
Criminar Revision Cases Nos, 574, 601, 695, 
< 761 anp 351 or 1918. 

(Crimiyst Revision Perimions Nos. 462, 487, 
561, 618 anp 276 or 19!8.) 
February 7, 1919, 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

In Nos. 574, 601, 695 anp 761 or 1918 
KUMARAMUTHU PILLAI AND craess— 
Aoccsep Nos. 1, 2, 4 anv 5—PxTITIONERS 
versus 


EMPEROR. 
Is No. 351 or 1918. 
EM PEROR— PETITIONER 
versus 
&UMARAMUTBU PILLAI AND GIHERS . 
—Accorep Nos, 1 то 5— RESPONDENTS. 

Criminal Procedure Code (Act V of 1868), ss. 164, 
156, 162, 721, v22, 283, 234, 235, 230, 587, 651— Penal 
Code (Act XLV оў 1860), ss. 848, 8&0— Charges of 
eatortion and wrongful confinement against Police 
Officers— Offences committed at different places by 
different accused—Joint trial, legality of—Misjoinder 
—Charge—Omission to specify distinct offences against 
each accused, effect of—Investigation by Police Su- 
perintendent, statements recorded іт, admissibility 
of, as corroborative evidence— Evidence Act (I of 
ans 8.167 — General Clauses Act .X of 1697), в. 18 
2). 

The Police put up a case of dacoity, which was 
committed for trial to the Sessions Court. The 
Superintendent of Police, suspeoting that the case 
was concooted by the Police, had it withdrawn 
by the District Magistrate. He then reported 
to the Police Station at К that five Police 
Officers and a Police Constable had prepared 
false records, wrongfully confined certain persons 
and caused them hurt to extort confessions. The 
Superintendent afterwards investigated the matter 
under section 65', Criminal Procedure Code, record- 
ed statements of witnesses and submitted a report 
and charge eheet. The Police Officers and the 
Constable were tried under sections #48 and 880, 
Indian Penal Code, and committed tothe Court of 
the Assistant Sessions Judge. The Ist accused was 
charged with having wrongfully confined some per- 
sons, and tortured them in a certain place The 
2nd and ?rd accused were charged with wrongful 
restraint and torture of a different set of persons 
in another place Accused Nos 1, 3, 4 and £ were 
charged with having together restrained and tortwed 
certain other persons in a different place. The 
occurrences took place on different dates. The 
Assistant Sessions Judge framed a single charge 
containing a single count against all the five acoused, 
to the effect that they had wrongfully confined 
different persons for the purpose of extorting a 
confession that might lead to conviction for an 
offence. The accused were eventually convicted 
under sections 848 and 880, Indian Penal ( ede. 
In the course of the trial the statements of witnesses 
recorded by the Police Superintendent during his 
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investigation were used as corroborative of their 
evidence at the Sessions trial: 

Held, per Curiam, that the statements recorded by 
the Police Superintendent were wrongly ad- 
mitted in evidence and that a re-trial of the accused 
was necessary. Гр. 840, col. 1; р. 847, col. 1.] 

Per Sadasiva Atyar, J. Napier, J, dissenting )— 
That the joint trial of all the accused was illegal, 
as the part played by each or some of the accused 
was distinct from that of the others and the 
wrongful restraint was of different persons at differ- 
ent places by some of the accused acting inde- 
pendently of the others, but that the charge, as fram- 
ed, though objectionable, was at the most an irregu- 
larity that did not vitiate the trial. [p 844, col. 2; 
p. 889, col. 1.] 

Per Napier, J.—That the trial was not bad for 
misjoinder as the acts of the accused were founded 
on a common purpose or design and were so linked 
together as to form one and the same transaction; 
but that the charge framed was a distinct violation 
of sections 221 and 222 of the Criminal Procedure 
Code so asto altogether vitiate the trial. [p. 845, 
cols. 1 & 2.] 


Per Sadasiva Aiyar, J.—The words ‘legally com- 
petent! in section 157 of the Evidence Act mean 
having power under some law, statutory or other- 
wise. The section is controlled by section 162 of 
the Criminal Procedure Code. Even in the case 
of statements of witnesses recorded in departmental 
Gnquiries by Police Officers, not only should the 
writing nob be used in evidence ab a subsequent 
trial of an accused person, but even oral evidence 
should be disallowed as to the particulars of such 
statements, as the use of even oral evidence is 
opposed to the spirit of the law. [p 840, cols. 1 & 2.] 

Muthukumarasawmi Pillai v. Emperor, 14 Ind, Cas. 
896; 35 M. 397; 13 Ог. L. J. 352; (1912) M. W.N. 
549; 12 M. L. T. 1, considered. 

Section 537 (a) of the Criminal Procedure Code 
is wide enough to cover an omission to frame a charge 
properly and also an omission to frame distinct and 
separate charges. [p. 888, col 2.] 


Subrahmania Ayyar v. Kung-Emperor, 26 M. 61; 11 
М, L. J. 233; 8.Bom. lu. В. 540; 6 С. W. N. 866; 28 I. 
A. 257 (P. 0.) 2 Weir 271; 8 Sar. P. О, J. 160, ex- 
plained. 

The words ‘a person’ іп sections 234 and 235 of 
ihe Oriminal Procedure Code include a set of persons 
acting together, having reference to section 18 (2) 
of the General Clauses Act. [p. 541, col. 1.] 


Budhai Sheik v. Emperor, 88 C. 292; 10 C. W, 
N. 32; 8 Or. L. J. 126, dissented from. 
. Section 239, Criminal Procedure Code, enables a 
joint trial to be held of several offenders or sets 
of offenders only if the offences were all committed 
in the same transaction. Where, however, the offences 
are different falling under different sections), the 
dates of the offences are different, the sets of 
persons committing the offences are different and 
the persons or sets of persons against whom the 
offences are committed are different, they cannot, 
ordinarily, be held to have been committed in the 
same transaction. In order to constitute one transac- 
tion there should be such unity of purpose, such 
continuity of action avd such proximity of time 
im the happenings as would lead a trained judicial 
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mind to grasp them as forming a single transace 
tion Гр. 841, col 2; p 842, col. 1.] 

Per Napier, J—To constitute acts as one transac- 
tion, prior conspiracy among the actors is not 
required. So long as the actions flow out from 
one another in a continuous stream, the doctrine 
applies. Proximity of time is one of the essentials 
but itis not necessary that all the acts should be 
completed on thesame day. Гр. 845, cols, 1 & 2.] 

Criminal Revision Petitions Nos. 462, 487, 
561 and 613 of 1918 presented under seo- 
tions 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to 
revise the judgment of the Court of Session 
in Criminal Appeals Nos. 19,17, 18 and 17, 
of 1918, preferred respectively by the peti- 
tioners against the judgment of the Court 
of the Assistant Sessions Judge, Tinnevelly, 
in Sessions Case No. 64 of 1917. 


Criminal Revision Petition Мо. 276 of 
1913 presented under sections 435 and 439 
of the Code of Criminal Procedure, 1298, 
‘praying the High Court to enhance the 
sentence pissed on the accused in Sessions 
Case No. 64of 1917, ou the file of the Court 
of the Assistant Sessions Judge, Tinnevelly. 


FACTS appear from the judgment. 


The Hon'ble Mr. T. Rangachariar and 
Mossra. К. 3. Ramabadra Atyar, А. Sriranga- 
chari and 1. S. Veeraragava Atyar, for 
the Petitioners.—The whole trial at the 
Sessions Court was illegal. The charges 
against some of the acsused are different 
from those against the others, the acts are 
spread over different places and occurred 
on different days. The first four accused 
are charged with having restrained and 
tortured Р. W. No. 4 at Sankaranainar- 
koil on 2nd May. He was taken to Koil- 
patti and tortured on 5th May. Aaensed 
Nos. 2, 3 and 5 are charged with having 
tortured P. Ws Мов. 11, 12,18, 14 and 
22 in Pandavamangalam on 4th May 1917 
and they were kept in illegal confinement 
at Koilpatti and other place till 7th May. 
Accused Nos. 1,3, 4 and 5 are also charged 
with having confined and tortured P. Wa. 
Nos. 4, 11 and 12 af Koilpatti on 5th 
May. All the aconsed should not have been 
tried in one trial. It was greatly to their 
prejudice. The Assistant Sessions Judge 
acted in clear violation of section 222, 
Criminal Prosedure Code, in having framed 
a single charge containing ona count against 
all the accused, 
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- The statements recorded by the Superin- 
tendent of Police were in his capacity as 
Investigating Officer and they should not 
have been used as corroborative of the 
evidence of the witnesses who made the 
statements under section 162, Criminal Pro- 
cedure Code. 

The convictions are bad in law and should 


be quashed, 
Mr. Е, R. Osborne (Publio Prosesu- 
tor), for the Crown.—The acts of the 


accused form a single transaction as they 
were all in pursuance of a common object, 
viz, to extort confessions leading to the 
discovery of an offence, though spread 
over different places and committed on 
different dates. The false charge of daco- 
ity, which was withdrawn, was the outcome 
of such concerted action. 

The omission to state specific charges 
is not a serious error во as to vitiate the 
whole proceedings. It ig only an irregu- 
larity. 

The statements were recorded by the 
Superintendent of Police ina departmental 
enquiry and are admissible under section 157 
of the Evidence Act. 

ORDER. 

Sapabiva Atyar, J.— These are five conneot- 
ed revision petitions. In Oriminal Revision 
Case No. 351 of 1918, the Publio Prosecutor 
moves this Court for enhancement of the sen. 
tences passed upon the five accused, the accused 
Nos. 3, 4 and 5 being Police Constables while 
the lst and 2nd acoused аге a Sub-Inspestor 
of Police and a Head Constable. The Assistant 
Sessions Judge of Tinnevelly convicted 
them under sections 348 and 330 of the 
Indian Penal Code, and sentenced them 
to imprisonment till the rising of the Court 
and to pay fines of Rs. 1,000, 200, 25, 25, 
25 respectively, The Sessions Judge on 
appeal, while confirming the convictions 
and sentences, remarked at the end that 
“the sentences for such grave offences are 
in my opinion wholly inadequate.” The 
revision petition Sled by the Public Pro- 
secutor for enhancement of the sentences 
had been made to this Court on the 8th 
July 1918 before the Sessions Judge pro- 
nounced his appeal judgment in August 1918. 
The Sessions Judge says in a note at the 
end ofhis judgment that he did not, there- 
„fore, make any separate reference ou the 
question of sentences, Theother four reyi- 
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sion petitions Nos. 574, 601, 695 and 
761 are by four of the five aocused 
(that is, excepting the 3rd accused) for set- 
ting aside the convictions and sentences both 
on the merits and on the ground of grave 
irregularities and illegalities in the trial. 
As I have come to the conclusion that the 
joint trial ofall the five acoused was illegal 
and ought to be set aside, the question 
of enhancement of sentences applied for 
by the Publio Proseeutor in No. 351 of 1918 
does not arise. 

The facts are very complicated, but it is 
necessary to detail many of them to render 
intelligible the grounds for my opinion as to 
the illegality of the trial. 

On the 27th April 1917, there was & 
dacoity at Kichilapuram, a hamlet within 
the jurisdiction of the  Koilpatti Police 
Station. The Probationary Sub-Inspector of 
Police at Koilpatti Station began the investi- 
gation on the 28th April, but om the 30th 
April he was superseded by ‘the Ist 
accused who was the Sub-Inspector of 
Vilatikulam and was placed on special 
duty to investigate the case, The 
2nd accused was the Head Constable 
at Koilpatti Station and the accused Nos. 3 to 
5 are the Police Constables who acted under 
the orders of the Ist accused in the investiga- 
tion, 

The prosecution case may e shortly 
stated thus: prosecution 4th witness, Guru- 
sawami Kone, was arrested on the 2nd May 
at a village called Iyvapulipatti. He was 
then marched through three different 
places one of which is Sankaranainarkoil; he 
was not produced before a Magistrate within 
24 hours of the arrest on the 2nd May; he 
was illegally confined after the expiry of 
the 24 hours in these three places; he was 
beaten and tortured by the first four 


- accused at Sankararainarkoil: he was then 


taken to Koilpatti and illegally confined there 
and was tortured also on the 5th May 
1917 and was continued to be kept in 
illegal confinement and wrongfully restrained 
till the 7th May, when he was produced before 
a Magistrate. 

Another part of the prosecution case is that 
the prosecution witnesses Nos. 11, 12, 18, 14 
and 22, who were arrested ata village called 
Pandavamangalam by theacoused Nos. 2,3and 
5 onthe 4th May 1917, were not produced before 
a Magistrato within 24 hours but were kept in 
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ilegal confinement at Koilpatti and at 
other place till the 7th May, when they 
were produced before the Magistrate. 
Prosecution witnesses Nos. 4, 11 and 12 were 
alao tortured by the accused Nos. 1, 3, 4 and 
5 acting together at Koilpatti on the 5th 
May. ` 

It will thus be seen that the case 
against these five Police Officers tried by 
the Assistant Sessions Judge in one trial 
relates to several events which took place 
between the 2nd and 6th May 1917. It 
also appears that several aots injuring 
the body and affecting the liberty of 
prosecution 4th witness were committed 
between the 2nd and bth May, which had 
nothing to do with the offences committed 
against the persons of prosecution witnesses 
Nos. 11, 12, 13, 14 and 22 in confining them 
for more than 24 hours after their arrest 
on the 4th or with the torturing of 
prosecution witnesses Nos. 4, ll and 12 on 
the 5th May 1917. 

The places where illegal confinement or 
wrongínl restraint took place were also 
various, prosecution witness No. 4 having 
been wrongfully restrained and wrong- 
fully confined before the 5th May in 
several places with which prosecution wit- 
nesses Nos, 11, 12, 13, 14 and 22 had 


connection. Further the 5th accused had 
nothing to do with the torture and 
confinement of prosecution witness No. 4 so 


far as such torture and confinement took 
plasa before the 5th May. The 2nd 
accused, though he arrested prosecution 
witnesses Nos. 11 to 14 and 22, had nothing 
to do with their illegal confinement after 
the expiry of the 24 hours from the time 
of their arrest which took place on the 
evening of the -4th May, or with the 
torture of the 4th, llth and 12th prose- 
eution witnesses at  Koilpatti on the 5th 
May. 

The Assistant Sessions Judge framed 
only опе charge containing а single 
count against all the five accused as fol- 
lows:— 

“I, Muhammad Fazluddin Sahib Bahadur, 
В. A., B. L., Assistant Sessions Judge of 
Tinnevelly, hereby charge you,l. Kumara- 
muthu Pillai, 2, Kandasami Pillai, 3 
Subbayya Pillai, 4. Muthuramalingam 
Pillai, and 5, Sbanmuga Kone, as fol. 
lows;— i 
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“That you, on or about the 2nd to 6th days of 
May 1917, wrongfully confined Gurusami Kone, 
Karuppanna Thevan, Kathappa Thevan, Chin. 
nakaruppa Theyan, Pulu Naik and Veerappa 
Naik for the purpose of extorting from 
Gurusami Kone, Karuppanna Thevan and 
Kathappa Thevan апу confession or 
information which may lead to the deteo- 
tion of an offence of dacoity that ocourred 
in Keshilapuram and that you also volun- 
tarily caused hurt to  Gurusami Kone, 
Karuppanna Thevan and Kathappa Thevan 


for the purpose of extorting from them 
а confession which may lead to the 
detestion of the said offenca of dasoity 


and thereby committed offences punishable 
under sections 348 and 380 of the Indian 
Penal Code and within my cognizance. 

“And I hereby direct that you bə tried 
ou the said charge. 

(Sd.) MugAMMYAD Frzuuppin, 
Assistant Sessions Judge.” 

I must say that the framing of a charge 
like this on the fasts alleged by the 
prosecution as above set out is wholly 
oppcsed both to the spirit and the letter of the 
provisions of the Criminal Procedure«Code 
relating to the framing of charges. The charge 
soundsas if all the six prosecution witnes- 
ses Nos. 4, 11, 12,13, 14 and 22 had been 
confined and tortured together, in the same 
place or places during the same period by all 
the five accused asting together whereas the 
prosecution case itself discloses several events 
of which two at least are quite distinot 
both in time and place and also events 
differently constituted in the personalities 
of those offending and those offended 
against. І refer to the event at Sankaranai- 
narkoil on the night of the 2nd May when 
aesused Nos. 1 to 4alone tortured prosecution 
4th witness, and to the other distinct 
event of the 5th May at Koilpatti where 
prosecution witnesses Nos. 4, 11 and 12 were 
tortured by accused Nos. 1, 3, 4 and 5 alone 
excluding.the 2nd accused. Section 221 
of the Criminal Procedure Code says: 
“Every charge shall state the offense with 
which the accused is charged.” Section 
999 says: "The charge shall contain such 
particulars as to the time and place of 
the alleged offenge, and the person (if 
any) against whom, or the thing (if any) 
in respect of which, it was committed, as 
are reasonably sufficient to give the accused 
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notice of the matter with which he is 
charged.” Section 233 says: "For every 
distinct offence of which any person is 
accused there shall bea separate charge.” 
According to these provisions, it is clear 
that against every one of these 5 accused 
tkere should have been a separate charge 
in respect of each of the two offences 
under sections 348 and 320 and thus there 
ought to have been 10 charges framed. 
Again each of the two charges against 
the lst acousad (the Sub-Inspeotor) should 
have contained several counts relating to 
the events with which he was concerned 
(according to the prosecution case) in 
Sankaranainarkoil in Koilpatti and in other 
places where prosecution 4th witness was 
confined and tortured and also counts as 
to what was done by him in torturing 
prosecution witnesses Nos. 4, 11 and 12 апа in 
wrongfully confining prosecution witnesses 
Nos. 11, 12, 18, 14 and 22, I need not take 
the trouble at this stage to detail the 
manner in which the counts should have 
been entered in the two charges which 
had to be framed for the wo distinot 
offenses under sections 348 and 330, which 
ought to have been framed against each 
of the accused Nos, 2, 3, 4 and 5 similarly. 
It has, however, to be remarked that this 
most serious error of the Assistant Ses- 
sions Judge in not framing the proper 
and necessary charges seems not to have 
been made a grievance of by the accused 
in either of the two lower Courts, nor 
could I find any point taken in the grounds 
found in the four revision petitions put 
iu by the accused Nos. 1, 2, 4 and 5, (The 
3rd accused has not filed а separate 
revision petition but we have considered his 
oase also suo motuin revision as inextricably 
connected with the oase of the other 
four.) 


Mr. Rangachariar, however, very sirenu- 
ously argued that the omission to frame 
proper charges as required by law made 
the whole trial illegal and referred to 
several cases on the point, mostly decided 
by the Calcutta High Court. I shall refer 
only to one of those Caloutta cases, namely, 
in Asgar Ali v. Emperor (1). There, two 
distinct offences were joined in one charge. 


(1) 20 Ind. Cas, 609; 17 С, W, N. вт 14 14 Cr. L. J, 
449; 40 С, 846... 


INDIAN OASEB. 


.Seetion 225 also says: 


[1919 , 


Sir Richard Harrington and Coxe (JJ.) 
set aside the conviction and sentence on 
the sole ground that the joining of two 
distinct offences under one charge is an 
illegality opposed to section 233, Criminal 
Procedure Code, and that that illegality 
was fatal to the whole proceedings. Coxe, 
J., says: "I agree that the rule should be 
made absolute, though with great reluo- 
tance, as it is perfectly clear that the 
defect in the charge has never made the 
least difference to the petitioner. We 
are bound, however, by the decision in 
Subrahmania Ayyar v. King-Empsror (2) 
and the oharge framed being illegal, the 
conviction oannot be sustained.” With 
the greatest respect, I am inclined to 
hold that the decision in Subrahmania 
Ayyar v. King. Emperor (2), notwithstanding 
some of the general observations made 
by their Lordships of the Privy Council 
in their judgment, was confined to the 
illegality due to one trial of more 
than three offenses contrary to the pro- 
visions of section 234 and did not go 
to the length of deciding that the omission 
to frame two distinct charges for two diatinat 
offences was fatal to the trial. І think 
that section 537 (a), whieh mentions, 
among other things, of * ‘error, omission or 
irregularity in the charge", is wide enough 
to cover omission to frame the charge or 
charges properly and also omission to 
frame distinct and separate ocharges, 
“No error in stating 
either the offense or the particulars 
required to be stated in the charge, and 
no omission to state the offence or those 
particulars shall be regarded at any stage 
of the case as material, unless the acoused 
was in fact misled by such error or 
omission, and it has occasioned a failure 
of justice.” Illustration (е) to section 225 
is instructive on this point. “A is charged 
with the murder of Haidar Baksh on the 
20th January 1882, and Khoda Baksh 
(who tried to arrest him for that murder) on 
the 21st January 1882. When charged for 
the murder of Haidar Baksh, he was tried for 
the murder of Khcda Baksh. Tbe witnesses 
present in his deferce were witnesses in 


(2) 25 M. 61; 11 M. L. J. 283,8 Bom L, R. 640; 6 
C. W. М. £66; 28 I. A. 257 (P. C.); 2 Weir 271; 8 Sar, 
P. C, J. 160. М 
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the case of Haidar Baksh. The Court 


may infer from this that A was misled 
and that the error was material.” This 
illustration shows that: even an entire 


omission to frame a eharge for the murder 
of Khoda Baksh would not have vitiated 
the trial unless the acoused was misled 
and the error was material. It seems to 
me that the framing of one joint charge 
for two offences instead of two separate 
charges, one for each offence, is a mush 
less serious thing and I do not think that 
this is more than an irregularity and it 
cannot be held to vitiate the trial. 


Before dealing with the material 
illegality on which in my opinion the trial 
must be held to be bad, I shall deal shortly 
with two other less important points argued 
by Mr Rangachariar. One of these points 
was that the Committing Magistrate took 
cognizance of the oase illegally and hence 
had no jurisdiction to make the commitment. 
To understand this argument, 1 have to 
State some other facts shortly. Prosecution 
3rd witness Mr. F. Sayers, who was the 
District Superintendent of Police, suspected 
in August 1917 that the lst accused, the 
Sub-Inspestor, made false entries in his 
diaries, to the effect that he arrested pro- 
secution witnesses Nos. 4, 11, 12, 18, 14 and 22 
on the 6th May. Не also suspected that the 
confessional statement of prosecution 4th 
witness obtained by the Ist acoused 
was due to torture. He accordingly took 
steps to have the case of dasoity against 
the prosecution witness No. 4 and others 
launched in the Sessions Court withdrawn. 
On the 13th August 1917, he reported to 
the Police Station at Koilpatti that these 
five Police Officers and another 
Constable prepared false records, wrongfully 
confined certain persons and caused them 
hurt in order to extort soufession ог 
statement leading to detection of an offence. 


(See Exhibit E.) This information is 
stated to have been given under section 
154 of the Criminal Procedure Code. 
The  Distrieb Superintendent of Police 


having thus given the information on the 
18th August 1917 to the Koilpatti Station 
under section 154, the offiser iu charge 
of the Police Station had the power to 
investigate that case under sestion 156 о? the 
Criminal  Proeedure Code, But what 
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happened ‘was that that officer never made 
апу such investigation, but the District 
Superintendent of Police, that is, the 
complainant himself, began to make the 
investigation. I do not say that he had 
no power to do it because under section 
551 of the Criminal Procedure Code, every 
officer superior in rank to an officer in charge 
of a Polise Station may exercise the same 
powers, throughout the local area to which 
they are appointed, as may be exercised 
by such officer within the limits of his 
station, But still it is rather startling 
that the complainant himself should have 
made the investigation. The District 
Superintendent of Police, after he had 
made a lot of investigation partly by 
himself between 22nd August 1917 and Ist 
September 1917 (see Exhibit F series), and 
partly through his personal assistant on 
4th September 1917 (see M. series), seems to 
havésigned Exhibit E on 12th September 1917 
as the complainant or informant whose 
first information—report of 13th August 
1917 orally given—was for the first time 
reduced to writing on 12th September 
1917 under section 154 of the Criminal 
Prosedure Code. Then on that same date 
a charge sheet, Exhibit IT, was sent under 
section 173 to the Magistrate empowered 
to take eognisanee of the сазе. I do not 
know whether the personal assistant to 
the District Superintendent of Police, 
prosecution Ist witness, had any jurisdiction 
over Koilpatti. If Һе had none, his 
investigation on the 4th September could 
not have been under section 156. As 
regards his (D. S. Ps.) own investigation, 
he and his personal assistant seem to have 
been at one time inclined to treat it as a 
departmental enquiry (see oolumn 4 of 
Exhibit E) and at other times as an 
investigation held under section 156, I 
have no reasonable doubt from the records 
that Mr. Sayers, when he examined 
witnesses to incriminate these Police Officers 
after the 13th August 1917 (when he gave 
his oral information to the Koilpatti Police 
Station), should be deemed to have been 
acting as the Investigating Police Officer 
under section 156 read with sestion 551. 
If so, the Magistrate had the legal power 
under section 190 (b) to treat the charge 
sheet as a Police raport and to take 
cognisance of the offences and to commit to 
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the Sessions. This contention of Mr. Ranga- 
chariar, therefore, fails. 

Another conteution of Mr. Rangachariar 
was that the lower Courts were wrong 
in having acted upon the statements (Е 
series and М series) obtained from prosecution 
witnesses Nos. 4, 5, 7, 9 and 11 to 20 and 22, 
(F series and M series) by the  Disüriot 
Superintendent of Police and his assistant 
during their investigation between the 
22nd August 1917 and the 4th September 
1917 as corroborative of the evidence of 
those witnesses at the Sessions trial. Two 
provisions of law, namely, section 162 of 
the Criminal Procedure Code and section 157 
of the Indian Evidence Act, have to be вор- 
sidered in this connection. Section 162 of the 
Criminal Procedure Code prohibits the using 
as evidence of any writing taken down by a 
Police Officer in the course of his investigation, 
As these depositions were taken by prosecution 
1st witness and prosecution 3rd witness as 
Investigating Police Officers, and not as 
persons holding a departmental enquiry, 
and as under seotion:156 (2), even though 
prosecution lst witness may not have been 
empowered to investigate, his proceedings 
could be called in question on that ground, 
and as the statement madeto him also 
does fall under section 162, I think that 
the lower Courts were not justified in 
using these documents as corroborative evi- 
dense. On this ground alone, a re-trial seems 
to be necessary. 

As regards sestion 157 of the Hvidence 
Aet, the question whethera person holding 
a departmental enquiry (assuming that these 
depositions Exhibits F and M series were 
taken in a departmental enquiry) is a person 
legally competent to investigate the fact 
of the commission cf the alleged offences 
by his subordinates, has not formed the 
subject of any decision placed before us. I 
am inclined to agree with Sundara Aiyar, 
J., in his opinion in the Full Bench case 
in Muthukumarasawmt Pillai v. Emperor 
(3) that “legally competent” means 
having power under some law, statutory or 
otherwise. If the District Superintendent 
of Police has power under some law ог 
other to hold a departmental enquiry he 
must be held competent to investigate. I 


(8) 14 Ind. Cas. 896; 35 M. 397; 18 Cr. І, Ј, 352; 
(1912) M. W, N, 649; 12 M. L, T, 1, 
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do not agree with the Public Prosecutor 
that a private person like the head of a 
Bank holding enquiries into offences вот: 
mitted by his subordinates unofficially can 
be said to be a person legally competent 
to investigate the fact of the offences, 
though it may be the usual thing to make 
such departmental enquiries before sending 
on the suspested persons to the Police. 
However, section 157 of the Evidence Aot 
is clearly controlled by section 162 of the 
Criminal Procedure Code and even if the 
statements are admissible under sestion 157, 
they can only be proved by oral evidence to 
the effect that such and such statements were 
made, but the writings themselves cannot be 
used according to the Full Bench decision ia 
Muthkumarasawmié Pillai v. Emperor (3). Та 
the present ease, these writings themselves 
have been used and this should not have 
been allowed. I think that even if these 
statements were not taken in the course of 
an investigation under section 162 but only 
in a departmental enquiry in which prosesu- 
tion witnesses Nos. 1 and 3 were legally com- 
petent to investigate facts and even if oral 
evidenca (without the writing) as to the 
particulars of tha statements can bs given 
under the Fall Bench ruling, all such өті. 
dence should be excluded in the re-trial of 
these cases which I have resolved to order, 
as the use of even oral evidence is opposed 
to the spirit of the law and the witnesses 
who gave evidence before the high Police 
Offieers could not be expected to have 
known or to have made any distinction 
in their minds between a departmental 
enquiry and & Police investigation. 

Having thus dealt with what I have 
called minor points though those points also 
raise very difficult and interesting ques- 
tions of law, I shall now proceed to the 
final and important point, namely, whether 
the whole trial has not been vitiated by 
jointly trying in one trial the five accused 
in respect of at least two distinct trans- 
actions which took place ou two different 
dates, the 5th accused not being involved 
in the earlier transaction of the 2nd May, 
and the 2nd acoused in the later transaction 
of the 5th May, 

In this sonnestion, sestions 238, 235 and 
239 have to be carefully  eonsidered. 
Section 233 lays down the general rule 
that for every distinct offence of whigh any 


< 


. 
Vol. 1] 
KUMARAMUTHU PILLAI 0, EMPEROR, 


person is accused, there should be a separate 
charge and every such charge should be tried 
separately except in the cases mentioned in 
sections 234, 235, 236 and 239. If we 
ignore the exceptions for one moment, as 
there are 5 accused and 2 separate offences 
charged against each, there should not 
only be ten separate charges but ten separate 
trials. The exceptions under sections 234 
and 236 may be ignored as they have no 
relation to the facts of the present case. 


The remaining question, therefore, is whe” 
ther section 235 or section 239 or both 
together could enable the ten charges, some 
against one set of 4 persons and some against 
another set of 4 persons, to be tried together 
in one trial. In section 235, sub-sestion (1) 
alone has to be considered. It is as follows : 
“Te in one series of acts so connected together 
as to form the same transaction, more 
offences than one are committed by the same 
person, he may be charged with and tried 
at one trial for every such offence.” Literally 
construed, one trial is allowed only where 
one person is charged at that trial. Ascording 
to Budhai Sheik v. Emperor (4) ошу 
such a literal interpretation (namely, 
that section 235 (1) as also section 234 
relates to the trial of a single person for 
several offences] is permissible. In that 
саве, the learned Judges held that sections 
234 to 238 by their terms referred to the 
case of a single accused and that where 
there are more than one accused, section 
939 alone permitted a single trial. I am, 
however, satisfied in my mind that section 
13 (2) of the General Clauses Act, which 
says that words in the singular shall include 
the plural and vice versa unless there is 
anything repugnant in the subject or context, 
is applicable in the construction of these 
sections. I can find nothing repugnant in 
the subject or context of sections 234 to 
939 in holding that the words “a person" 
include a set of persons acting together. 
That the word “ person” in section 234 
might include “a set of persons" bas been 
assumed in Nanda Kumar Sérkar v. Emperor 
(5), whioh thus differs from Budhai Sheis v. 
Emperor (4). 

The questions for consideration under 


(4) 38 C. 292; 10 О. W. N. 32;3 Or. L, J. 126, 
(5) 11 Ç. W. N. 1128; 6 Ог, L. J. 321. 


INDIAN CASES, 


841 


section 235 (1) are, (1) whether more 
offences than one were committed by the 
same person (which in my opinion, as I 
said, inclades the same set of persons acting 
together), and (2) whether, the series of 
acts in the present case were so connected 
together as to form the same transaction. 
If either of these conditions fails, section 
235 (1) cannot be availed of to justify a 
single trial. 

As regards the events between the 2nd 
and 4th May which relate to acts done 
against prosecution 4th witness alone, the 
set of persons concerned consisted of accused 
Nos. 1 to 4 alone; as regards the events of the 
5th May and later dates against the six 
prosecution witnesses already referred to, the 
set of offenders consisted of accused Nos. 1, 3, 
4 and 5, excluding the second. Therefore, 
the first condition fails and hence section 235 
(1) cannot be invoked to cure the illegality of 
the single trial. 

Coming to section 239, it is as follows: 
“When more persons than one are accused 
of the same offence or of different offences 
committed in the same transaction, they 
may be charged and tried together or 
separately, as the Court thinks fit ; and the 
provisions contained in the former part of 
this chapter shall apply to all such charges.” 
This section enables a joint trial to ba 
held of several offenders (or sets of offenders) 
only if they were all committed in the 
same transaction. When the offences are 
different, (that is, falling under different 
rections) when the dates of the offences are 
different, when the sets of persons committing 
the offences are different, when the persons 
or sets of persons against whom the offences 
are committed are different, to hold that 
they were all committed in the same tran- 
saction can, in my opinion, be justified only in 
very exceptional cases, if at all. I am free to 
admit in limine that different judicial minds 
might, where the fasts are complicated, 
arrive at different conclusions as to whether 
a particular complicated series of aots 
were committed in the same transaction or 
not, and one ean very well conceive many 
sets of facts which are on the border line. 
Under these circumstances, the case-law 
cannot be of much assistance. The general 
prinoiples as laid down in important cases 
may be shortly stated thus. In order that 
a series of acts, done by the same person 
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ог set of persons or by different persons 
or different sets of persons might form 
the same transaction, there should be such 
unity of purpose, such continuity of action 
and such proximity of time in the happen- 
ings as would lead a trained jadicial 
mind to grasp them as forming a single 
transaction. The rule as thus laid down is 
no doubt indefinite but the cases have not 
made it more definite and as Abdur Rahim, 


Ј., and my learned brother said in 
Krishna Ayyar v. Emperor (6) as to 
the scope and interpretation of section 


235, the matter was considerred recently by a 
Bench of this Court in Choragudi Venkatadri 
v. Emperor (7). Thereit is pointed out that 
it is hardly possible to lay down in abstract 
terms, which would be any more definite 
than the language of the section itself, 
what would amount to one and the same 
transaction, Each case must depend upon 
its own facts, the general test being whether 
the acts charged were so connected together 
as to amount to one transaction. The 
connection in some cases would have to 
be sought in à common purpose running 
through all the acts or in the nature of 
the occurrence, having regard to the cause 
and tothe time and to the place. It is 
pointed out in Ohoragudi  Venkatadri v. 
Emperor (7) that the effect of the decisions on 
section 235 is that at least in a certain class of 
` gases,—the case there under consideration 
being one of them —‘sommanity of purpose 
or design and continuity of astion are 
essential elements of the connection necessary 
to link together different acta into one and 
the same transaction.’ This proposition, be 
it noted, was not intended to cover all 
cases and this is expressly mentioned. 
Then it goes on, " in such caaes, the acts 
alleged to be connected with each other must 
have been done in pursuance of a particular 
end in view and as accessory thereto or 
perhaps as suggested by the circumstances 
in which the acts in pursuance of the 


original design were done and in olose 
proximity of time to those acts. But 
mere community of purpose is not sufficient, 


there must also be continuity of action.” 


(6) 49 Ind. Cas. 337; (1918 М, W. N. 526; 24 M. 
L. T. 968 L. W, 275; 20 Cr. L. J. 145. 

(7) 5 Ind. Cas. 847; (1910) M, W. N. 65; 23 M. 502; 
20 M, L. J. 220; 7 M, І, T.-299; 11 Or. L. J. 258, 
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In that саве, I might state that the trial 
related only to acts which took plase on 
one and the same date, namely, 20th May 
1917, though at different places by different 
sets of persons in pursuance of the common 
object, that object being the preventing of . 
the carrying out of any search by the 
Polise in the houses of persons within the 
limits of the Annur Police Station. A 
vague continuity of purpose.is of no avail, 
In Subrahmania Ayyar ү. King-Empsror (2) 
the purpose to get bribes wherever possible ran 
through the alleged acts of the accused 
in that oase but that was clearly held not 
to make all the aots of bribery the 
same transaction, In Shan‘er ү, Emperor 
(8) six persons were charged under one 
charge with having on the 17th of August 
1912 at Amura “committed murder by 
intentionally causing the death of Sheoratan 
and Madhava Pasis and in connection there- 
with having caused injuries to Musammat 
Maike, wife of Madhava, and Gauri, and 
having thereby committed an offence punish- 
able under sections 302 and 323 of the 
Indian Penal Code " The learned Judges 
began by saying: "We have seldom come 
across acharge sheet so carelessly and badly 
drawn up as the present.” Then they say 
in another portion of the judgment: “The 
charge sheet is a very important document ` 
and the drawing up of it ‘a very important 
act in & criminal trial, and Magistrates 


cannot exercise too much ваге when they 
proceed to frame a charge, ets.” Then 
they hold that the causing of hurt to 


Musammat Maike was & perfectly distinot 
and separate transaction from the murders 
and could not be tried én one trial with 
the murders, thoughall the offences took 
place on the same date (17th August 1912) 
and though Maike was the wife of one of 
the murdered persons. In Raghavendra Row 
v. Emperor (9) the accused out a large 
number of trees on 8 or 9 Separate occasions 
misappropriating the complainant!a property. 
Oae purpose evidently ran through all the 
fellings, but it was held that as the occasions 
were different, the transactions were different, 
I shall take the following illustration, 


(8) 18 Ind. Cas, 676; 11 A.L. J. 188; 14 От. І, J. 
116. 

(9) 12 Ind, Cas, 656; (1911) 2 М. W. N. 467; 12 Cy. 
L. J. 567. | : 
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Twenty Maravars have the common pur- 
pose of beating Nadars whenever they 
pass in marriage procession through the 
Maravar Street. In the month of May a 
procession passes and 10 of the Maravars 
then present out of the 20 assaulted the 
Nadars then going in procession. Five 
days afterwards another procession of 
Nadars goes and (say) 15 of ,the 20 
Maravars assault that procession, then 5 
days afterwards all the 20 assault a simi- 
lar procession. Hven in such a case, can 
we treat all these events as the same 
transaction and ean the different acts 
against the different persons committed by 
the different sets of persons be held tn 
form part of the same transaction ao as 
to justify a single trial, especially if 
grievous hurt was caused on one cf the 


3. days, but not on the other 2 days 
and wrongful confinement on another of 
the 3 days and not on the other 2 


days and so on? I must add that in 
the present case, there is no evidence that 
there was any common purpose or con- 
spiracy arrived at by all the був accused 
on or before the 2nd May, to which 
purpose or conspiracy, the acts up to the 
6th might all be referred. [In Nanda 
Kumar Sirkar v. Emperor (5) the origin 
and the preparations for the commissions 
of the separate offences were the same, 
namely, to prevent foreign salt from being 
sold at a private fair on the same day. 
"Stil it was held that where the persons 
offended against were several  distinot 
stall holders, the transactions were separate. 
I am, however, not prepared to go so far, 
as I think that as the date was the same 
and the accused were the same and the 
objeot was the same, the transaction 
might be held to be the same; I feel 
some doubts also about the decision in 
Mussalappa 
grazing of cattle in a reserved forest by 
12 accused and the resouing of the cattle 
by those 12 and 4 others on the evening 
of the same day were held not to form 
the same transaction.] In (Queen-Hmpress 
у. Fokirapa (11), in which the whole 
matter is fully sonsidered by two learned 
Judges (Birdwood and Jardine, JJ,), all tha 

(10) 8 Ind. Cas. 242; 7 М, Т, T, 367: 11 Cr. L. J. 
293; (1910. M. W. N. 541, 

(11) 15 B, 491; 8 Ind. Dec, (N. в.) 338, 


INDIAN OASES, 


v. Emperor (10), where the 


843 


four accused, who were members of tha 
Dharwar Police Force, were charged with an 
offence under section 330 for aots committed 
against one Hanma, again under section 848 
for an offence committed against the same 
Hanma between the 5th and 18th January 1889 
two of the three alone foran offence under 
section 348 against Rakhma оп the bth 
January 1889, accused Мо, З alone for an 
offence under section 830 committed againat 
Rakhma on the 14th January 1889, all 
the accused for an offence under section 330 
committed against Yellia between the 15th 
and 23rd January 1889, all the accused 
for an offence urder section 348 com. 
mitted against Yellia during the same 
period and acoused Nos. 1, 2 and 3 for an 
offence under section 346 cémmitted against 
Yellia between the 8th February and 9th 
Maroh 1859. In fact, this case in Queen- 
Empress v. Fakirapa (11) resembles olosely 
the present case and both the learned 
Judges were quite clear that the several 
aots which were done by the four Police 
Officers, the accused in that case, (in pur 
suance of fhe common parpose of detect. 
ing an offence of theft) on different dates 
against different sets of persons by different 
sets of the accused could not form the same 
transaction. 

Birdwood, J. says at page 496.* “It 
would, I think, be an undue straining of 
the law to apply section 239 of the 
Code to ssveral different thefts committed 
on different days and at different places 
by different members of a gang of thieveg 
who were all ont on the same marauding 
expedition, Such a вазе would go far 
beyond illustration (c) of section 239, Of 
sourse these illustrations are not exhaustive, 
Yet they furnish some indication of the 
presumable intention of the Legislature, 


-They seem to show that a wider discre- 


tion is given to the Courts ir British 
India than in England as regards the 
trial of more offences than one at one 
trial, yet it may well be doubted whether 
it was ever intended that section 235 
paragraph 1, and section +39 of the Code 
should be applied, except in such Cases ag 
illustrations (в) and (f) of section 245 
to cases where the alleged criminal аб 
are separated by distinct intervals of time 
or place and must be proved by distinct 
*Pege of 16 В,—Дя, 
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evidence. I will not say that members 
of a Police Force who had conepired to 
maltreat suspected persons in the course 
of an investigation could, in по ciroum- 
stances, be dealt with under the pro- 
visions of the Code now under considera- 
tion for a series of oppressive acts of 
which they were guilty in the prosecution 
of their common object but in all such 
gases, ii would be necessary to consider 
carefully whether the alleged acts were, 
as a matter of fact, so connected to- 
gether in one series as to form essentially 
and strictly the same transaction. In any 
case, if either the accused are likely to 
be bewildered in their defence by having 
to meet many disconnected charges, or the 
prospect of a fair trial is likely to be 
endangered by the production of a mass 
of evidence directed to many different 
matters and tending by its mere accumu- 
lation to induce an undue suspicion against 
the accused, then, in any such case, the 
propriety of combining the charges might 
well be questioned." Jardine, J., says at 
page 501*: "Tbe questionis, whether the 
Judge is right in treating all the offences 
charged*as forming the ‘same transaction’ 
in the sense in which these words are 
used in these sections. After two argu- 
ments, I am of opinion that the hurting 
of Rakmava and the wrongful confinement 
of Yellia in February and March were 
not part of the ‘same transaction’ as the 
hurting of Hanma and Yellia and the 
wrongful confinement of Hanma and Yellia. 
The identity of circumstance is impaired 
‘by the differences cf time, place and 
persons present. The fact that all the 
offences charged are satd to have occurred 
in' one Police investigation conducted by 
the prisoners is, in my opinion, a very 
artificial bond of union. This  investiga- 
tion was conducted, it appears, at different 
times by different Policemen tried at this 
trial; they did not act all four together. 
A reference to Taylor on  NHvidence (4th 
Edition), section 307 to section 309, or 
to З Russell оп Crimes, (Sth Edition), page 
368, helps us to understand what is meant 
by the same or one entire transaction. In 
the cases cited in section 309 of Taylor 
on the doctrine of election, the existence 


of concurrence or proximity of time ар. 





*Page of 16 B.—Ed. 
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pears to have been the general criterion 
as to whether several felonies could be 
tried at the same trial” In Emperor v. 
Jethalal (19) the above case in Queen- Empress 
у. Fakirapa (11) was followed by Mr, 
Justice Batty agreeing with Ме, Justice 
Russell. 

In the result, I hold that on the facts 
of this case there was a clear misjoinder 
of different transactions constituting different 
offences by different persons. І wovld, 
therefore, set aside the whole proceedinga. 

A re-trial is, or rather at least two re- 
trials are, necessary аз regards accused Nos, 
land 2 who are responsible Police Officers 
against whom serious charges have been 


made. As regardsaccused Nos. 3, 4 and 5, 
they are ordinary Polise Constables who 
must have acted under the orders of 


acsused Nos, 1 and 2 and I do not think 
their re-trial is neeessary. Their sentences 
in the illegal trial having been set aside, 
the fines paid will be refunded to them 
if recovered. 

Aa regards accused Nos. 1 and 2, T think 
that this complicated case should be re- 
tried in the Sessions Court by the Sessions 
Judge himself, who is presumably more 
experienced in criminal trials than the 
Assistant Sessions Judge. Detailed charges 


(one charge for each separate offence 
against each accused) should be framed, 
each charge containing detailed counts 


necessary to make the acsused acquainted 
with the particulars of the acts with the 
commission of which he is charged, 
There should be at least two separate 
trials, one for the aots against proseoution 
4th witness between the 2nd and the 4th, 
and another for the acts against proseou- 
tion witnesses Nos. 4, 11,12, 18, 14 and 22 
between the 5th and the 7th May. As pointed 
out by the learned Public Prosecutor, I 
do not see why charge for offences under 
section 220, Indian Penal Code, should not 
be added in each trislagainst each of the 
accused with subsidiary counts under that 
charge. Sestion 220is as follows: “Who. 
ever, being in any office whioh gives him 
legal authority...to keep persons in confinement, 
corruptly or maliciously...keeps any person in 
confinement, in the exercise of that authority, 
knowing that in во doing he is acting contrary 
to law, shall be punished with imprisonment 

(12) 29 B. 449; 7 Bom. L, R, 527; 2 Or. L. J, 480, 
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of either description for a term which may 
extend to seven years or with fine or with 
both." The facts appearing in the evidence 
seem to make section 220 aptly applicable. 
If sestion 220 is added, there should be 
at least three charges for the three offences 
in each trial against each accused, It is 
the province ofthe Sessions Judge to frame 
the charges for each offence against each 
accused with subsidiary counts in full detail, 
and I think it is not advisable for me at 
this stage to undertake the task of formulat- 
ing all the charges and counts. 

Napier, J.—Three questions arise on this 
petition. The first is, whether the whole 
trial of the accused is bad for misjoinder, 
the second, whether the charge is bad, and 
the third, whether certain statements taken 
by the Superintendent of Police and the 
Deputy Superintendevt of Police from the 
witnesses in the case were wrongly admitted 
in evidence. 

In my opinion the first objection fails. I 
quite agree with the view expressed by Abdur 
Rahim, J., in two cases, namely, in Ohoragudt 
Venkatadrt v. Emperor (7) and Criminal 
Appeal No. 661 of 1917, reported as Krishna 
Ayyar ү, Emperor (6), that the question whe- 
ther events form part of the same trana 
saction must eventually depend upon the 
facts of each particular case. Т am of 
opinion, however, that this is one of the 
cases where such community of purpose or 
design and continuity of action exist as 
are required to link together the different acta 
into one and the same transaction as stated in 
Ohoragudi Venkatadri v. Emperor (7), the 
principle being founded on the language to 
be found in Emperor v. Sherufalii (13). Tt 
is true that there is no evidence that the 
two chief officers of Police, the Sub.Inspeotor 
and the Head Constable, conspired together 
-Prior to any action being taken to arrest 
certain persons and get information out of 
them legally or illegally. But, inmy opi- 
nion, prior conspiracy is not required, Аз 
long as the actions flow out from one another 
in a continuous stream, I am of opinion 
that the doctrine applies. І can find nothing 
in principle which requires that all the 
acts should be completed on the same day. 
The language used in the case is that 
Proximity of time is one of the essentials. 


(18) 27 B. 125; 4 Bom, L. R, 930. 
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I quite agree; because, if there is not proximi- 
ty of time, there is nothing to show that 
subsequent actions were partof the train of 
events. But in this case it is proved that 
the Sub-Inspector and the Head Constable 
arrested prosecution 4th witness and brought 
him bask to Koilpatti; and that the Head 
Constable left Koilpatti the next day and 
arrested all the rest of the accused. Three 
of them, namely,  proseoution witnesses 
Nos. 4 lland 12 were then brought to- 
gether and it is charged that each of them 
was tortured to implicate both himself and 
ihe others, These proceedings, which extend. 
ed over 5 ог 6 days, seem to me‘to be вор. 
nected together by a natural sequence 
of events and thus to bea series of acta 
forming the same transaction within the 
meaning of sections 235 and 239 of the 
Criminal Procedure Code. I must express 
my dissent from some of the observations 
to be found in the case strongly relied on by 
the petitioners, namely, Queen- Empress v, 
Fakirapa (11), though I express no opinion as 
to the correctness of the decision, Iam, 
therefore, of opinion that the trial is not bad 
for misjoinder. 

I am, however, strongly of opiniom that 
there has been a violation of the provisions of 
sections 221 and 222 of the Criminal Pro. 
cedure Code. Those seotions require that 
the charge shall state the offence of which 
the accused is charged and shall contain 
such particulars as to the time and Place 
and the persons against whom it was com> 
mitted as are reasonably sufficient to give 
the acoused notice of the matter of which 
he was charged. In this case there is but 
one charge consisting of two paragraphs, 
The first charge is, that all the five accused 
on or about the 2nd to the 6th days of 
May. wrongfully confined six Persons for 
the purpose of extorting from three of 
them information which might lead to the 
detection of an offence. The second para- 
graph barges that all the five accused 
caused hurt to the latter three persons for. 
the purpose of extorting a confession. No 
date is mentioned in the second paragraph, 
but it must be assumed that the dates 
intended are the 2nd to the 6th, Now it is 
not suggested that all the five accused did 
anything in concert prior to the 5th May, 
nor is it suggested thatall of them arrested 
all of the porsons named in the charge, nor 
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is it suggested that all of them caused hurt 
to all three of the persons named in the 
charge. It was impossible for the accused 
to know what acts on what particular 
dates were attributed to each or any of them, 
and it seems to me that they must have been 
prejudiced in their defense by this charge. 
Not only that, but the charge does not even 
contain the words “or any of them" after the 
persons alleged to have been confined or hurt, 
so that the conviction amounts to a finding 
that all of them confined all the persons 
stated to have been confined and caused hurt 
to all the persons to whom hurt was caused. 
I oannot conceive a charge which would be 
in grosser violation of the principles of the 
Code. There would have been no diffieulty 
in framing specific charges against each of 
the aconsed with raference to each act in 
which he took part. Ina case which came 
before this Court quite lately and is report- 
ed as Krishna Ауу v. Emperor (6), a con- 
siderable number of people were charged with 
rioting and hurt to several members of the 
Police Forse, Tte greatest care was taken to 
make the charge specifics with regard to each 
of the accused and no less than thirty-two 
charges were framed sgainst the accused, 
with the result, that no question of improper 
charge sould be raised. The only answer 
to be found to: this serious objection is that 
the Vakils for the acsused never raised the 
objestion, but confined their objection to 
misjoinder. I am inclined to think that in 
taking the point of misjoinder they had in 
mind the:badness of the charges and did not 
realise that if the charges wera properly 
framed they might ina proper case be tried 
together. But even if no objection was taken, 
I eannot but think that the s«coused must 
have bsen prejudiced. 

The last point is as to the statements 
taken from witnesses by the Superintendent 
of Police and his Deputy. In my opinion itis 
impossible tosay, nor do [think that either 
the Superintendent or his Deputy ever 
‘formulated in their mind, the positions in 
which at any time they were acting. The 
proceedings were initiated by the District 
Superintendent because he suspected that there 
had been concoction in the charge of dacoity 
laid against certain accused persons. He 
acted promptly and rightly in at once taking 
steps to get at the truth and he examined a 
certain number of witnesses, with the result 


INDIAN OASES, 


° 


[1919 
e 


that he was satisfied that the charge was 
false and in consequence asked the District 
Magistrate to instract the Publis Prosesator 
to apply for leave to withdraw the базе, for 
whioh leave was granted by the Sessions 
Judge. He then made a few further in. 
quiries himself and left bis Daputy to ex- 
amine other witnesses. In the end he filed ' 
before the Magistrate on the 12th September 
two documents, Exhibit E and LI. It is 
suggested that Exhibit E is the report re- 
quired by sestion 157 of the Criminal Proce- 
dore Code, and Exhibit II, the final report - 
under saation 173, namely. the charge sheet. 
In Exhibit E we find that he puts himself 
down as the informant at the Polise Station 
and also as the investigating offiser. Iam 
quite clear that he did not oonaider seriously 
what the legal bearing of Exhibit E was, 
and that waen he filed both Exhibits E and 
II on thé 126 September, he was merely 
putting the result of all his inquiries into 
the form required by the Code for the in- 
stitution of proceadings. I am sure that Һә 
could no} вау аё what stage he was holding 
a departmental inquiry and at what stage he 
bagan to investigate, nor do [ think that the 
Daputy Superintendent could be more definite, 
The confusion arises naturally from the fact 
that the ‘persons, the subject of the inquiry, 
were his departmental subordinates and from 
the fact that he was obviously anxious to 
iuquire into the matter himself so that there 
should bà no further miscarriage of justioe. 
It would be suffisient to my mind to say that 
having signed as investigating offiser be oan- 
not now be heard to say that he was not 
investigating. Bat even if that is not so, 
I am satisfied that the statements taken from 
the witnesses and signed by them come within 
the mischief of section 162 of the Criminal 
Procedure Code. Section 160 empowers 
Police Officers making an investit ation to re- 
quire the attendance of persons acquainted 
with. the circumstances of the case, but вев- 
tion 162 protests such persons from baing 
pinned down to the statements rasorded by 
the Police. The date of the information is 
given as 12th August and section 157 re. 
quires that investigation shall at once proceed. 
It is admitted that no person other than the 
Superintendent and his Deputy did invoesti- 
gate and І, therefore, feel boand to hold that 
the statements were recorded in the course 
of the investigation. Iam, therefore, of 
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opinion that Exhibits F, M and K are inadmis- 
sible in evidence and their reception vitiates 
the trial. 

As my learned brother is of opinion that 
the trial is bad for misjoinder, I agree that 
there should be a re-trial of the Ist and 2nd 
accused in the manner indicated by him. 
Speeifia charges should be framed against 
the accused in those trials and Exhibits F,M 
and K should be excluded from evidence. 

M. С, P. 
Oonviction quashed; 
Re-trial ordered. 


PUNJAB OHIEF COURT, 
Criuinat Revision No. 826 or 1918. 
September 13, 918. 

Present :—Mr. Justice Broadway. 
EMPEROR-.PaosEoUTOR 
versus 
BUDHU RAM — Aocusep. 

Criminal Procedure Code (Act V of 1898), s. 485 
(3)—Maintenance, failure to pay— Warrant in respect 
of arrears— Sentence of sw months imprisonment on 
default, legality of. . 

Petitioner was ordered to pay maintenance to 
his wife at the rate of Rs. 4 per mensem. He 
failed to pay the sum regularly and allowed the 
arrears to accumulate until they amounted to 
Rs. 170 odd. In default of payment he was 
sentenced to six months’ simple imprisonment: 

Held, that the sentence was justified by the terms 
of section to 488 (8) of the Criminal Procedure Code. 
Lp. 448, col. 1.) 


Case reported by the District Magistrate, 
Lyallpur, with his No. 2627/0, dated the 9th 
July 1918. 

FACTS.— The accused Budhu Ram failed 
to pay maintenance to Musammat Mohri, his 
wife, fixed by Sardar Charat Singh, Magis- 
trate, lst Class, on 2nd May 1859, under 
section 488, Criminal Procedure Code, Rs. 170 
are still due from him to Musammat 
Mohri In default of payment of arrears 
he was sentenced to six months’ simple 
imprisonment or until payment, if sooner 
paid, under section 488 (3), by Ram 
Chandra, Esquire, Magistrate, lst Class, 
Lyallpur, on Ist July 1915. 

GROUNDS,— The petitioner was ordered 
to pay maintenance by the order of Sardar 
Charat Singh, Extra Assistant Commissioner, 
Magistrate, lst Class, on 2nd May 1899, 
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Maintenance to опе воп and one daughter 
has ceased to be paid for some years 
and isnot now claimed. The wife, Musammat 
Mohri, however, claims maintenancearrears at 
Rs. 4 per mensem amounting to Rs. 170-11.0, 
The details of this balance are given in 
the order of Mr. Ram Chandra, I. C. S., 
Magistrate, lst Class, dated 4th January 
1918. It is not contested that this balance 
is due or has already been paid. 

Mr. Ram Chandra, Magistrate, lst Class, 
issued notices. These could not be served, 
He resorted to proclamation by beat of 
drum. Budhu Ram petitioner did not ap- 
pear. Warrants for attachment of hia 
property were issued in order to recover the 
sum of Rs. 170.11 0 on 4th January 1918, 

The arrears were not recovered in Spite 
of the issue of successive warrants, 

Finally Budhu Ram appeared and Mr. 
Ram Chandra, 1, C. S., Magistrate, lst 
Class, tried to get him to come to terms 
with his wife but failed. Budhu Ram 
admitted that he had 2 houses in Sayad- 
wala. Though he is old, he has never 
applied to have the amount of maintenance 
reduced and the failure to pay appears 
to have been wilful. On previous ов- 
easions he had failed to pay and had 
paid up eventually on magisterial action 
being taken. 

Mr. Ram Chandra, Magistrate, lat Class, 
on lst July 1918 sentenced Budhu 
Ram petitioner, in default of payment of 
arrears of maintenance amounting to Rs. 170, 
to six months’ simple imprisonment or to 
imprisonment for a term to expire on pay- 
ment of arrears if the latter date be earlier 
than six months after 156 July 1918, 

It is urged before me that the cumula- 
tive warrant for the whole arrears and 
the cumulative sentence of six months is 
illegal and I am asked to move the 
Chief Court to set the order aside. 

I cannot find that there has been a 
decision of the Punjab Chief Court on 
the interpretation of seotion 458 (3) of 
the Criminal Procedure Code. The rulings 
of other High and Chief Courts differ. 

Mr. Ram Chandra’s order is correct 
following Allapichat Ravuthar v. Mohidin 
Bibi (1) and Bhiku Khan v. Zahuran 
(2). lt is not correct according to Queen- 


(1) 20 M. 3; 2 Woir 638; 7 Ind. Dec. (N. s.) 8. 
(2) 26 C. 291; 13 Ind. Dec. (N. s.) 195, 
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Empress v. Narain (8) and а recent Burma 
decision dated May 8th, 1914, 

I forward the files for the orders of 
the Chief Court as to whether the sen- 
tence of six months’ simple imprisonment 
under section 488 (3) of the Criminal 
. Procedure Code can stand. 

ORDER.—In my view of section 
488 (3), Criminal Procedure Code, the 
Madras and Calcutta decisions cited in the 
referring order [Allapichat  Ravuthar v. 
Mohidin Bibi (1) and Bhiku Khan v. 
Zahuran (2)] lay down the correct inter- 
pretation. To the same effect is Musammat 
Mano v. Kaka (4), a decision under seo- 
tion 536 of Act X of 1872, which though 
different in phraseology is to the same 
effect as section 4£8 (3) of the present 
Ast, which is also the same in substance 
as section 488 of the Criminal Procedure 
Code of 1882, 

The order of the Magistrate, lst Class, 
is, therefore, correct. 

Let the record be returned. 


Revision rejected. 
(8) 9 A. 240; A. ҮҮ, N. (1887) 54; 6 Ind, Dec. (x. 8.) 
595 


(4) 42 P. R. 1877 Cr. 





ALLAHABAD HIGH COURT. 
CximinaL Revision No. 611 or 1918. 
September 7, 1918. 

Present :— Mr. Justice Tudball. 

RAM SAHAI AND OTRERS——APPLICANTS 
versus 
EMPEROR—Reasponpent, 

Criminal Procedure Code (Act V of 1898), ss, 195, 
476—Sanction to prosecute—Proceedings under s. 
476—Application for sanction by private person— 

Procedure, 

Where a Oourt initiates proceedings under section 
476 of the Criminal Procedure Code, a subsequent 
application by a private person for sanction to 
prosecute the accused is no justification for dropping 
the proceedings under section 476 and in substitution 
-granting sanction to prosecute. The Magistrate 
ought to decide for himself whether or not the 
case is a fit one in which to lay a complaint. 

It is not usually advisable to grant sanction to 
private person. 

Oriminsl revision from an order of the Dis- 
trict Magistrate, Muzaffarnagar, й 

Messrs. A. 8. Osborna, Satya Chandra 
Mukerji and Girdhari Lal Agarwala, for the 
Applicants, 
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Mr. E. A. Howard, for the Opposite Party. 

JUDGMENT.—The facts of this case are 
briefly as follows:—A criminal complaint 
was preferred against certain persons in 
which the latter were charged with an 
offence under section 453 of the Penal 
Code. The Court acquitted the accused, 
came to the conclusion that the charge: 
was a false one and proceeded to take 
action under section 476 of the Code, ap- 
parently with the approval of the Magis- 
trate. Rup Ram, who was one of the 
aceused, applied for sanction to prosecute 
the other side for offences under sections 
211 and 193, on which the Magistrate 
dropped his proceedings under section 476, 
because, as he says, under the circumstances 
if was useless to make Government re- 
sponsible for conducting the case against 
these persons and incur heavy expenditure. 
In substitution of the proceedings which 
he had initiated, the Magistrate granted 
Rup Ram sanction to prosecute, thereby 
placing in his hands an effective weapon. 
as against those who had charged him 
with the original offence, I have ex- 
amined the record. Tomy mind it is plain 
that the Magistrate’s action is unsuitable 
to the circumstances of the case. The 
grounds that he has given for dropping 
proceedings under section 476 are childish 
It is not usually ad. 
sanction to а private 
person. It is far better in my opinion 
that the Magistrate should take action 
under section 476 and decide for himself 
whether or not it was a fit case in which 
to Jay his complaint. Government is not 
so poverty-stricken that it cannot bear the 
expense of prosecuting these persons, if 
necessary. The District Magistrate on 
appeal held that there was no sufficient 
reason to interfere with the order granting 
sanction. In my opinion there is every 
reason for interference. I set aside the 
sanction granted by the original Court, 
I direst the record to be returned to 
that Court for it to take up proceedings 
under section 476 at the stage at which 
it dropped them, if it shall think fit 
to do so. The prosecution of the 
present appellants must not ba left in 
the hands of Rup Ram or any other private 
person. 


visable to grant 


Record returned, 
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PRIVY COUNCIL. 
APPHAL FROM THE Catcurra HiGH Covnr. 
February 20, 1919. 

Present :—Viscount Haldane, Viscount Cave, 
Lord Phillimore, Sir John Edge and 
Mr. Ameer Ali, 
RAGHUNATH ROY MARWARIanp OTEERS 
— PLAINTIFFS— ÀPPRLLANTS 

versus А 
Raja DURGA PRASHAD SIN Gd, 
RAJA or JHERIA AND oTBERS— 


DEFENDANTS— RESPONDENTS, 

Grant, construction of — Rent-free tenure, grant of, by 
Zemindar— Minerals, whether pass to grantee —Express 
words, whether necessary. 

Where a Zemindar grants a tenure in lands 
within hig Zemindari, and it does nob clearly appear 
by the terms of the grant that a right to the 
minerals is included in the grant, the minerals do 
not pass to the grantee, [p. 864, col. 2.] 

Bashi Bushan Misra v. Raja Jyoti Prashad Singh, 
40 Ind. Cas. 139; 44 I. А, 46; 21 С. W.N. 877: 15 А. 
І. J. 209; 32 М. L. J. 245; (1917) М. W. №. 226; 25 C. 
L. J. 205; 1 P. L. W, 361; 21M. L.T. 308; 19 Bom. L. 
R. 416; 6 L. W. 2; 44 С. 585, followed. 

16 is immaterial for this purpose that the tenure 
granted by the Zemindar is a rent-free tenure, 
Lp. 854, col. 1,] 

Appeal from a decree of the Caleutta High 
Court (Mr. Justice Fletcher and Mr. Justice 
Riebardson), dated the 96th 
reversing that of the Additional Subordinate 
Judge, Purulia, dated the 24th Jure 1912, 


FACTS.—The plaintiffs-appellants sued for 
a declaration that under a patia of loth 
May 1908, they were entitled to work and 
get coal underlying certain land in Mouzah 
Chandknia, and to use certain waste lands 
of the Mouzah for the purpose. They 
alleged dispossession by the Raja of Jheria 
(defendant-respondent No. 1), from whom 
they claimed possession and mesne profits, 
The plaintiffs further impleaded certain 
persons known as the Bhuttacharji defend. 
auts, who had granted plaintiffs the patia 
relied on: against these they olaimed an 
order for demareation of the coal bearing 
land, and if it be found by the Court 
that they had no right to that land, oan- 
sellation of the patta of ~15th May 1908 
and of plaintiffs’ liability to pay rent and 
royalty thereunder. There were also im- 
pleaded as defendants certain other persons 
known as the Ohakravartis: the Bhuttacharji 
defendants derived their rights from an 
earlier patta granted to them on 21st April 
1908 by these latter, and the Chakrayartis 
in turn claimed under a still earlier grant 
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of 1791 of “rent-free brahmottar" land in 
Mouzah Chandkuia by the ancestor of defend: 


ant No. l. The substantial issue in the 
suit was whether this grant of 1791 
passed the minerals, Further fasts are 


stated in their Lordships’ judgment, where the 
material parts of the patta of 1791 are set out. 

Before the present suit was instituted, 
the Bhuttacharjis had filed suits against 
the plaintiffs to recover the amount of two 
promissory notes given in part payment 
of premium for the patta and for royalties 
payable thereunder, and had obtained 
decrees which were confirmed on appeal, 
A second appeal to the High Court was 
pending when the present suit was filed. 

All the defendants denied the ouster 
alleged by the plaintiffs. The Raja claimed 
that the mineral rights were vested in him. 
The remaining defendants alleged that 
they passed under the various pattas with 
which they were respectively concerned. 
The Bhuttacharjis pleaded in addition that 
as regards any relief claimed against them, 
the suit was barred by res judicata by 
the decision in their own suits against the 
plaintiffs, ú 

The following (among other) issues were 
fixed (1) whetker the Rajah has interfered 
with the possession of the plaintiffs, (2) 
to what damages or mesne profits are 
plaintiffs entitled, (3) if there was any 
interference by the Rajah, whether it was 
lawfuland under any title and (4) whether the 
previous desisions will operate ав res judicata 
between the plaintiffs and the Bhuttacharji 
defendants. 

The Subordinate Judge found on all 
issues for the plaintiffs as against the Rajab; 
As between plaintiffs and the Bhuttacharjis, 
however, he held that res judicata applied. 
He declared plaintiffs’ title and gave them 
a decree for possession and mesne profits: 
he refused their prayer for demarcation of 
the 450 bghas on the ground that an- 
other person entitled to a remaining 100 
bighas had not been impleaded. 

The Raja appealed to the High Court, 
which heard the appeal along with the 
second appeals filed by plaintiffs in the 
earlier suits brought by the Bhuttacharjis, 
The learned Judges (Fletcher and Richard. 
son) dismissed the second appeals, In the 
Rajah’s appeal they did not go into the 
question of title, but found no onster had 
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been proved. On this fiuding they allowed 
the appeal and dismissed plaintiffs’ sait. 

Hence this appeal. 

Mr. De Gruyther, К.О. (with him Mr. 
Kenworthy Brown), for the Appellants, submitt- 
ed tliat the Subordinate Judge had 
rightly found on the evidence that the 
Rajah had interfered with plaintiffs’ 
possession and forcibly prevented them from 
working the mine. The plaintiffswere en- 
titled to recover damages from the Rajah. 
(As tothe measure of damages reference 
was made to Mayne on Damages, 7th E dition, 
page 524, and to Order XX, rule 12, under 
the Civil Procedure Code of 1908.) Even 
assuming the High Court was right in 
finding there was no ouster, the plaintiffa 
were anyhow entitled to a deolaration of 
their title. The High Court had not decided 
that the title was in plaintiffs and their 
lessors, but had assumed such was the сазе: 
the Subordinate Jndge’s findings stand. 
The recent decisions of the Board on the 
question whether or not minerals pass 
under grants do not apply. The appeal 
against the Bhuttacharjis only arises if 
that against the Rajah fails. 

Mr? Upjohn, К.О, (with him Mr. Dunne, К. О., 
and Sir W, Garth), for (the Kajah) Respond- 
ent No. 1.—lt has been established by four 
decisions of this Board that when land within a 
Zemindari, the jama of which has been settled, 
is granted, whether the tenure is in perpetuity 
or not, the presumpticn is that the minerals 
do not pass. Kumar Hari Narayan Deo 
Bahadur v. Sriram Chakravarti (1),. Durga 
Prashad v. Brojo Nath (2), Sashi Bushan Misra 
v. Jyoti Prashad Singh (3) and Girdhard Singh 
y. Megh Lal Pandey (4). 

* [Mr. De Gruyther, К. O.—I deny that the 
Zemindar pays any revenue in respect of 
this village. | 

(1) 6 Ind, Cas. 785; 87 I. A.186; 11 C. L. J, 658; 7 
A. L. J. 683; 1? Bom. L. R. 495; 8 M. L. T. 51; (1910) 
M. W.N. 369; 20 M. L. J. 569; 37 C. 723; 14 C. W.N. 
746 (Р. O.). 

(2) 16 Ind. Cas. 219; 39 I. A. 183; 16 C. W. N. 482; 
(1912) M. W. N. 425; 11 M. L. T 387; 9 A L.J. 462; 


15 C. L J. 461; 14 Bom, L. R. 445; 23 M. L.J. 26; 39 
‚О. 696 (P. 0.). 

(8) 40 Ind. Cas. 139; 44 I. A. 46; 21 О. W. N. 377; 15 
A. L. J. 209; 32 M. L. J, 245; (1917) M. W. N. 226; 25 
C. L. J. 265; 1 P. L, W. 861; 21 M. L. T. 303; 19 Bom. 
L. В. 416; 6 L, W. 2; 44 О, 585 (P. С.), 

(4) 42 Ind. Cas. 651; 44 I. A. 24€; 22 М, L. T. 458; 
16 A. L. J. 851; 38 M. L. J. 687; 8 P. L. W. 169; 26 C, 
L. J. 684; (1917) M. W. N. 2832; 22 С. W. N. 201,7 L. 
W. 90; 20 Bom, L. R. 64; 45 Ø. 87 (P. C.). 
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The grant is rent-free, but the village 
is inoluded in the Zemindari and in the 
area on which the jama is assessed. 

In this case it is not really necessary 
to rely on the decisions as to presumption, 
for the grant itself sets out that it was 
for cultivation and rent-free: in 1791 the 
existence of coal was unknown, 

The grant in Kumar Hari Narayin Deo 
Bahadur v. Sriram Chakravarté (1) was 
after the Permanent Settlement; so the 
grantor in that case undoubtedly had the 
yet it was held they 
did not pass under it. 

[Viscount Hatpaye referred to pages 
144, 145* of the report. It was-found in 
that case there wasa tenure. The grantee 
was а cultivator or "britti.holder" and had 
a l'n for religious purposes like debuiler. 
Tbe! mallness of the jama was av element. | 

Kumar Hart Narayan Deo Bahadur v. 
Sriram Chakravatt (1) was explained in 
the rext ease, Durga Prashad у. 
Broio Nath (2). That was а grant toa 
Digwar, 

(Viscoewr Cave.—A_ grantee is liable to 
dismissal. | | 

Only by Government: the tenure waa 
permanent for the support of the office. 

The only distinction between Sashi Bushan 
Misra v. Jyoti Prashad Singh (3) and 
the present ease is that іп. the former 
Lord Buckmaster pointed cut that "at. а 
fixed rent" was not given in the earlier cases: 
if anything the distinction is in our favour. 

There is no question of a separate 
tenure here: paragraph 1 of the plaint sets 
out that the entire Mouzah "is included 
in the ancestral Zemindari of defendant 
No. 1,” 

Mr. De Gruyther, K. C., in reply.— The 
four cases cited deal only with grants in 
the nature of leases: this is not such 2 grant. 

The Regulation excludes lakhera) grants 
from the Permanent Settlement The onus 
is on respondents to show that the landa 
are included in their Sanad. 

[Sig Joun Epos.—But you say in your 
plaint the land was included in the Zemin- 
dari. | 

So it was, but in 1791 it was granted as 
lakheray £e, revenue, free. The question 
is, what had the Zemindar in 1791P? Two 
years later he was recognised as absolute 
7 SPages of 81-1. A.— Fd, 
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proprietor, bat he did not besome pro- 
prietor of this land then, besause it was 
already Izkhera;. What he claimed before 
ths Permanent Settlement was revenue, not 
rent: it was the revenue which he gava 
up ia 1791. This land is not mal or 
revanus paying land: the Zismindar haa no 
rights in it at all; all the rights he ever 
hai he gave away in 1791. (Reference 
was made to Bengal Regulation VIII of 
1793, section 36, and to Bengal Regula. 
tion XVII of 1793. 
Bengal Rsgulation ХІХ of 1793, sestioa 10.) 

(Their Lordships intimated they did not 
desire to hear Couniel fir the Rajah further. 
Mr. Də G-oyther then submitted that plaint- 
ifs had claimed an alternative relief against 
tha Bhuttacharji defendants, and were 
entitled to that relief if their appeal against 
the Rajah failed. | 

Mr. Dube, for the Bhuttacharji respond- 
ents, submitted that the plaintiffs had 
pleaded ouster in the former suits brought 
against them by the Bhuttacharjis; an 
issüe had been raised and desided against 
them. That judgment stood. The prinsi- 
ple of resgudicata precluded the plaintiffs 
from now alleging ouster; as against the 
Bhuttacharjw they must be taken to bein 
possession of the mine. 

[Viscount Hiuvane.—The  Couris below 
have not dealt with this alternative elaim, 


- The Board wil] expresa no opinion on it. } 


JUDGMENT. 

Sig Joan E es.—Tais is an appeal by 
the plaintiffs from a Яөвгез, dated the 
26th Maroh 1914, of the High Vourt at 
Calcutta, which set aside a deoree, dated 
the 24th June 1912, of tha Additional 
Subordinate Judge of Puralia, and dismissed 
the suit, 

The sait in which this appeal has 
arisen was brought on the 25th April 
1911 by the plaintiffs for a declaration 
that they were, under a paita of the 
lóth May 1998, entitled to work and 
get the coal undeclying 450  bighas of 
land in Moazaa Onanikaia, ani to use 
and ocoupy certain waste danga lands of 
the Mouzah as they might require them for 
the purposes.of the colliery. They alleged 
that they had bean diagosseised by the 
Raja of Jheria, the dafeodant No. 1, aad 
as agaicst him thay farchar slained a 
deaces for mesne profits, The defendants 
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Nos. 2 aud 3 had granted the дайа 
uuder which the plaintiffs claimed title, 


- and as against them the plaintiffs sought 


cert&in other reliefs to which they, alleged 
that they were entitled. Опе of these 
other reliefs which the plaintiffs olaime 
аз against the defendants Nos. 2 and 8 
was ап order that the defendants Now 2 
and 3 should demarcate the 450 bigkas 
of land, the coal underlying which had 
been leased to the plaintiffs by the patia. 
Th3 Subordinate Judge, who tried the 
suit, refused to make an order for demaroa- 
tion оп the ground that other persons 
interested had not baen made parties to 
the suit. The other reliefs claimed by 
tha plaintiffs were not investigated by 
either of the Courts below. The Raja 
of Jheria’s answer to the suit, so far as 
he was concerned, was a denial of the 
title of the plaintiffs to the coal, au as- 
serticn of title in himself to all the coal 
in Моохаһ Chandkuia, and a denial that 
he had dispossessed the plaintiffs and 
of their right to a decree for meaue profits. 
The Subordinate Judge found the issue 
as to title in favour of the plaintiffs, 
declared their title, and gave them a deoree 
for Hs. 11,334-8-0 as mesne profits as 
against tle Raja of Jheria, From that 
decree the Raja of Jheria appealed to 
the High Court at Caleutta, One of his 
grounds in hie memorandum, of appeal to 
the High Court distinctly alleged that 
the minerals were vested in him alone. 
The learned Judges who heard the ap- 
peal in the High Court did not express 
any opinion on the question of the title 
to the coal, but having come to the cons 
elusion that the plaintifs had failed to 
prove a dispossession by the Raja of 
Jheria or his servants, set aside the 
decree of the Subordinate Judge, and by 
their decree dismissed the suit. What 
these learned Judges apparently considered 
was that the plaintifs had failed to prove 
any fasts which would make the Raja 
of Jheria liable to have a deeres for 
mesna profit made against him as the 
expression “mesne profits” is defined in 
section 2 (12) of the Code of Civil Pro- 
gedura, 1908 (Ast V of 1928). As the 
elaim for mesne profits was nob dismissed 
on the ground that the plaintiffa had failed 
to prove that the title to the coal waa 
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vested in them, the claim of the plaint- 
iffa for a declaration of title should have 
been considered and disposed of by the 
High Court. From that decree dismisBing 
ihe suit this appeal to His Majesty in 
Counail has been brought. 

It is alleged in the 
Моплаһ Chandkuia is included in the 
ancestral Zemindari of the Raja of 
Jheria, and there is nothing on the record 
to suggest that that statement is not 
correct. In 1791 the Raja of Jheria’s 
ancestor, Sri Sri Mohan Lal, who was then 


plaint that this 


the Zemindar of Mouzah Chandkuia, granted ` 


to Sri Lakshan Chakravarti “rent-free 
brahmottar land" in Mouzah Chandknia 
by a patta which, so far ав is material, 
is as translated in the following terms:— 

“The 8th January— 

“Patta of agreement granted by the 
High in dignity, Maharajah Sri Sri Mohan 
Singh. 

‘Respects to Sri Lakshan Chakravarti. 

“I hereby grant you rent-free brahmottar 
Jand in Mouzah Chandkuia in Pergunnah 
Jheris. You should enjoy it comfortably 
by eultivating and getting the same oul- 
tivated by others and should bless me. 
Hence, this patta is granted to you. 

“Dated at Garh Cutchery. 

"The 29th Chait Akhiri of the year 1197.” 

Their Lordships will presently consider 
the effect of that patia, as upon the con- 
struction of it the question of the title to 
the coal underlying Mouzah Chandkuia at 
` the time when the acts complained of by 
the Raja and his servants are alleged to 
have occurred depends. On the 21st April 
1908, the successors-in-title of the grantee 
of the patta of 1791, who may be for 
brevity described as the Chakravarti de- 
fendants, granted to persons, who may for 
brevity be described as the Bhuttacharji 
defendants, a coal-mining patta of the coal 
underlying Mouzah Chandkuia, with liberty 
to use such danga lands and tanks then 
in the grantors’ khas” possession ав would 
be required for working the colliery. On 
the 18th May 1908, the Bhuttacharji de- 
fendants granted to the plaintiffs a coal- 
mining patta of the coal underlying 450 
bighas of the said Mouzah, with certain 
surface rights necessary for working the 
eoliery. After the plaintiffs had obtained 
their patta of the 18th May 1908, they com- 
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mensed to open up the colliery. The Raja 
of Jheria thereupon, through his servants, 
gave to the plaintiffs notice that the cosl 


underlying Mouzah Chandknia was vested in. 


him, and insisted that the plaintiffs should 
not proceed with their workings. Ultimately 
the plaintiffs ceased to work, and brought 
this suit to have their rights declared and 
to obtain such relief as they might he 
entitled to as against the Raja of Jberia 
and their lessors respeotively. Their Lord- 
ships will confine their advice to His 
Majesty to the question of the title to the 
coal underlying Mouzah Chandkuia, as that 
title was when the acts complained of by 
the Raja of Jheira and his servants are 
alleged to have occurred, and as it was 
when this suit was instituted, and will not 
express any opinion as to the rights, if any, 
which the plaintiffs may have against the 
defendants other than the Raja of Jheria. 
The question of the titleto the coal in 
question here must, as their Lordships 


. have said, depend upon the construction 


of the patta of 1791. On bebalf of the 
plaintiffs, the appellants here, ithas been 
contended thatthe paita of 1791 was an 
absolute grant by the then Raja of all his rights 
and interest in Mouzah Chandkuia, including 
the minerals, to Sri Lukshan Chakravarti. 
On behalf of the Raja of Jheria, a respond- 
ent to this appeal, it has ‘been sontended 
that the minerals did not pass under that 
patta, and remained vested in tbe grantor, 
of whom the present Raja of Jheria is the 
representative-in-title. The construction of the 
райа of 1791 contended for on behalf of 
the plaintiffs would doubtless be the construc- 
tion to be placed upon it if the patta 
had been в grant of freehold lands in 
England by an owner in fee, but the patta 
in question here was a grant by & Zemindar 
in India of a holding creating a tenure within 
his Zemindari, and must be construed as guch 
grants by Zemindars have been construed by 
the Board. 

In Kumar Hari Narayan Deo Bahadur v, 
Sriram Chakravarti (1), in which the Mouzah 
there in question was held of the Zemindar 
by Goshains on a permanent debulfer tenure, 
subject to a rent of about Rs. 25 paid to 
the Zemindar, Lord Collins, in delivering 


. the judgment of the Board, said:—- 


“On the whole it seems to their Lord. 
ships that the title of the Zemindar Rajah 
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` Xo the village Patama as part of his 
Zemindari before the arrival of the Goshaius 
.on the scene being established as it has 


‘been, he must be presumed to be the 
owner of the underground rights thereto 
-appertaining in the absence of evidence 


‘that he ever parted with them, and no 
such evidence has been produced.” 

In that judgment the view was referred to 
with approval that was expressed by Mr. 
Field in his Introduction to the ‘Bengal 
Regulations,” that: — 


“The Zamindar can grant leases either 
for a term ог in perpetuity. Heis entitled 
to rent for all land lying within the limits 
of his Zemindari, and the ‘rights of mining, 
fishing, and other incorporeal rights are 
"ineluded in his proprietorship.” 

An explanation as to leases in perpetuity 
in India, given by Jenkins, J., in Kally Dass 
Ahiri v. Monmohini Dassee (5) is instructive, 
It was Баб: 

“Because at the present day a conveyance 
in fee simple leaves nothing in the grantor, 
it does not follow that a lease in per- 
petuity here has any such result............. 
The law of this country does undoubted- 
ly allow of a lease in perpetuity......... 
A man who, being owner of land, 
grants а lease in perpetuity carves a 
subordinate interest ont of his own, and 
does not annihilate his own interest. 
result is to be inferred by the use of the word 
‘lease,’ which implies an interest still remain- 
ing in the lessor.” 

That statement was quoted with approval 
by the Board in Abhiram Goswami v. Shyama 
Oharan Nandi (6). 


`~ In Durga Prashad v. Brojo Nath 
(2) the present defendant-respondent in 
this appeal, as the Zemindar of Pergunnah 
Jheiza, sued the defendants in that 
suit for a declaration of his rights to the 
minerals lying under two Mouzahs situate 
within his Zemindari, and for a permanent 
injanetion restraining the defendants from 
working for воа. The Ist defendant in 
“that suit was the Digwar of Тазга, and 
he had worked the coal in the Mouzihs, 


{ oe 24 C. 440 ab p, 447; 1C. W. N. 321; 12 Ind. Dec. 
N. 8.) 96) 

(8) 4 Ind. Oas. 449; 36 I, А. 148 at p. 167 (P. e» a6 
C. 1003; 14 C. W. N. 1; 19 M. L. J. 580; 100. 
284; 6 А.І, 7. 857; 11 Bom. L. В. 1284, 
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and had paid cesses in respect thereof to 
the Government under the Cess Act. 
The 2nd defendant in the suit was 
the assignee of a lease granted by the 
Digwar of Тазга, which included a right 
to mins for coal in the Mouzshs, In the 
judgment of the Board it was stated that 
the two Mouzshs were held by the Digwar 
of Tasra on  Digwari tenure at a fixed 
rent of Rs. 64 per annum, payable to the 
Zomindar, and that the tenure was hereditary, 
The Board held that the two Mouzahs there 
in question were within the plaintiffs’ Zemin- 
dari, and that:— 

“No attempt was made to prove that 
the mineral rights now in question were 
vested in the  Digwar before or at the 
time of the Permanent Settlement if the 
lands were then held on Digwari tenure. 
Nor is there the slightest evidence tending 
to show or to suggest that the Zemindar ever 
parted with his mineral rights to the Digwar,” 

And the Board advised His Majesty that 
the decree of the Subordinate Judge which 
had decreed the plaintiff's claim should be 
restored. That decree of the Subordinate 
Judge had been set aside by the High 
Court at Caloutta on appeal. In that snit 
it was either admitted or proved that the 
Permanent Settlement was made with the 
Zemindar of Jheria, and that no separate 
settlement was made with the Digwar of 
Tasra. In the present suit no evidence was 
produced as to what was done at the Per. 
manent Settlement in respest of Mouzah 
Chandkuia, but the absence of such evidence 
does not lead to a presumption thatthe 
Zemindar had not then vested in him the 
mineral righte .n Mouzah Chandkuia. 

In Sashi Bushan Misra vy, Jyoti Prashad 
Singh (3) the Raja of Pachete, who was the 
plaintiff, claimed a declaration that he was 
entitled to the mineral rights in the village 
in that suit. The defendants alleged in their 
written statement that the Mouzah was held 
by them and their predecessors under Talabi 
Brahmattar rights from a date before the 
Permanent Settlement, and they claimed that 
their rights were those of proprietors, subject 
to the payment of a fixed rent, and that 
they had full rights in the subsoil. The 
grant relied upon by the defendants was not 
produced, nor was any evidense as to its 
terms given at the trial, but thera was evi 
dence that in 1790 the predegessor of tha 
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plaintiff had referred to the Mouzah as Talabi 
Brahmottar with a jama of sicca Rs. 25. In 
the judgment in that appeal, which was 
delivered by Lord Buckmaster. L. ©., the 
decisions of the Board in Kumar Hart Narayan 
Deo Bahadur v. Sriram Ohakravarti (1) and 
Durga Prashad v. Brojo Nath (2) were con- 
sidered, and their Lordships said:— 

“These decisions, therefore, have laid down 
a principle which applies to and sonoludes 
the present dispute. They established that 
when a grant is made bya Zemindar of a 
tenure at a fixed rent, although the tenure 
may be permanent, heritable, and transfer- 
able, minerals will not be held to have 
formed part of the grant in the absence of 
express evidence to that effect.” 


It haa been contended on behalf of the ap- 
pellants in the present appeal that in the 
judgment which Lord Buckmaster deliversd 
the Board intended to limit the principle, to 
be derived from the desisions which had 
been referred to, to grants made by a Zemin- 
dar of tenures af fixed rents, and that the 
principle did not apply here, where the tenure 
was granted rent-free. Itso happened that 
in that particular case -the tenure was st a 
fixed ‘rent, but it appears clear to their 
Lordships that the principle must equally 
apply when the tenure granted by the Zemin- 
dar is a rent-free tenure. Their Lordships 
do not know what was the vernacular term 
in the paita of 1791 which has been trans- 
lated as “rent-free,” but iv the plaint it is 
alleged that the right granted was a "rent. 
free Brahmottar right,” and the trial Judge, 
who was a native and presumably understood 
the  vernacular, states in his judgment 
that:— 


"The plaintiffs’ case is that the whole 
Mouzah Chandkuia described in the Schedule 
I of the plaint belongs to the defendants 
Nos. 3 to 25 as their rent-free Brahmottar 
property, under a sanad dated 29th Ohaitra 
1197 from Raja Mohan Singh, the ancestor 
of the defendant No. 1, granted to Lakshan 
Chakravarti.” 

If the holding had been described, ag 
on behalf of the plaintiffe it has been 
contended it was described, in the ver 
пазшаг pata of 1791 as "revenue.free Brah- 
mottar”, it could make no difference, as the 
holding was one created or ratified by the 
Zemindar of land within his Zemindari, 
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and no mineral rights were mentioned in 
the parta, 

In Girdhari Singh v. Megh Lal Pandey 
(4), in which a mokarrari lease of lands 
by a Zemindar contained the words mat 
hak hakuk (with all rights), the Board 
applied the principles which had been 
stated in Lord Buckmaster’s judgment in 
Sashi Bushan Misra v. Jyoti Prashad Singh 
(3). 
The result at which their Lordships have 
arrived after a consideration of the decisions 
of the Board is that where a Zemindar 
grants а tennre inlands within his Zemin- 
dari, and it does not clearly appear by 
the terms of the grant that a right to 
the minerals is included, the minerals do 
not pass to the grantee, and their Lordships 
hold that the ooal underlying Movzah 
Chandkuia when the interferenaes complain- 
ed of occurred, and on the 25th April 
1911, when this suit was instituted, was 
vested in the Raja of Jheria alone, and 
on that ground the suit against him should 
have been dismissed with costs in the 
Courts below, and that this appeal as 
against the Raja should be dismisesad, and 
they will so humbly advise His Majesty. 
The appellants must pay the costs of the 
Raja of Jheria in this appeal. 

Their Lordships will also humbly advise 
His Majesty that the suit as against the 
defendants other thau the Raja of Jheria 
should be remanded to the Conrt of the 
Sub rdivate Judge, to be disposed of 
according to law. There will be no order 
as to the costs of this appeal as between 
the appellants and the defendants other 
than the Raja of Jheria. 

Appeal dismissed; 
Suit remanded, 


Solicitors for the Appellant: Messrs. T. L. 
Wilson § Oo. 

Solicitors for the Raja: Messrs. Е, Pugh 
& Oo. 

Solicitors for the Bhuttacharjis: Messrs, 
W. %. Box & Оо 
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MADRAS HIGH COURT. 
SECOND Отг Arrear No, 2521 oF 
1917. — 
November 18, 1918. 
. Present: —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 

К. PATHUMMA UMMA AND OTH£RS— 
Derenpants Nos, 1 то 6 —APPELLANTS 
versus 
M. THITTU UMMA alias KUNHI UMMA 
AND ANOTHER—PLAINTIFE AND DEFENDANT 
No. 7—Rosponpents, 

Muhammadan Law—Gift of property in possession of 
licensee, validity of—Authorizing donee to enter— 
Seisin. 

Under the Muhammadan Law the possession of 
a licensee from the owner ів virtually the posses- 
sion of the owner and a gift of property in the 


possession of a licensee to a third party is valid. Гр. 
855, col. 2: p. 856, col. 1.7 
^ Fakir Nynar Muhamed Rowther v. Kandasawmi 


Kulathu Vandan, 14 Ind, Cas. 993; 85 М. 120, 
followed. 


Authorization by the donor to the donee to take 
possession from the licensee constitutes sufficient 


delivery and the gift is not invalid for want of 
seisin. [p. 856, col. 1.] 


Second appeal against the decree of the 
District Court, South Malabar, in Appeal 
Suit No. 339 of 1917, preferred against 
that of the Court of the Additional 
District Mansif,  Tirur, in Original Suit 
No. 123 of 1916 (in Original Suit No. 68 of 
1915 on the file of the Court of the Ргіпвіра! 
District Munsif, Tirur). 

FACTS appear from the judgment. 

Mr. P. V. Parameswara | Atyar for Mr. 
С. V. Anantha Krishna Atyar, for the Appel- 
lant:—The gift is not valid onder Muham- 
madan Law At date of gift, the property 
was in ‘possession of persons who were 
living there with the donor's permission. 
As they were physically in occupation, 
the owner should be regarded as being out 
of possession. There was no delivery to the 
donee and there is not suffoient seisin to 
validate the gift under Muhammadan Law. 

Mr. A. V. Krishna Menon, for the Re- 
spondents.—The position of a licensee bears 
no analogy to that of а person in posses- 
sion under a legal right. A licensee who 
occupies by mere sufferanse of the owner 
is bound to vacate when called on to do 
so. The donor has authorised her daughter 
to take possession from the licensees, 
is sufficient seisin in law. 

JUDGMENT.—The donor in this сазе 
_wag the mother of ‘the plaintiff, She had 
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а son who was the husband of the Ist 
defendant- defendants Nos. 2 to 6 are 
their children. The property in suit came 
to the donor under a deed of settlement. 
She was in possession and she allowed her 
son, his wife and children to live withe 
her. Her son died in May —June 1914, 
She then left the house temporarily and 
executed a deed of gift to plaintiff while 
she was living in the latter’s house. This 
was on the 23rd July 1914. She directed 
her daughter to take possession from the 
defendants, When the daughter’s husband 
attempted to enter the house on behalf 
of his wife, he was resisted. Hence this 
suit, 

It is clear from the judgment of the 
District Judge that the defendants were 
licensees who were permissively in ocou- 
pation. There can be no doubt that this 
finding is based on legal evidence. Exhibit І, 
a petition sent by the defendants to the 
Registrar, practically admits that they were in 
the house with the permission of the donor, 
Beevi Umma. 

The question is whether, as the licenrees 
were physically in occupation ofthe house, 
the owner should be regarded as being out 
of posse-sion. Mr. Justice Abdur Rahim 
in Fakir  Nynar Muhamed Rowther v. 
Kandasawmi Kulathu Vandan (1) says this: 
“For instance, if the thing is in the hands 
of a pledgee or a hirer or lessee or any 
other person whose possession is attribut- 
able to the existence of some right or 
interest of his own in the property or in 
the hands of a ghasib, that is, а person 
who has obtained possession of the pro- 
perty without the consent of the owner, 
fhe owner in all such cases cannot make 
It is pointed out. by this 
learned Judge in his book on Muhammadan 


Jurisprudence that such a consideration 
could not apply to the possession of a 
licensee. This is what he says in page 


276: “Suppose a friend comes into my house 
to. вве me, it cannot be said that he ів 
in possession of the house as he has no 
intention to exclude me from it. Hence, 
it is that the law sresks of the posses- 
sicn of a licensee ая possession cf the 
owner.” It is clear, therefore, the donor was 
in law in posses-ion on the date of the 


(1) 14 Ind. Cas. 998; 85 M. 120 at p. 129, 
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gift. The cases quoted by Mr, Parameswara 
Aiyar are those in which the person in 
possession had a legal right to continue in 
possession before eviction in due course of law. 
The case of a licensee is not analogous to them. 

The next question is whether the donor 
thas given such possession as Muhammadan 
Law requires; of course mere registration 
of the document by itself is not enough. 
If the donee bas been enabled to take 
possession, the fact that possession was not 
physically delivered would not matter, 
Mr. Ameer Aliin his book, Volume I, page 
114, says: “Power to take possession is 
equivalent in certain instances to actual 
delivery of possession.” We thinkin this 
case there was authorisation by the donor to 
take possession from persons whom she 
had out of affection allowed to reside with 
her. They were bound to go out if the 
donor asked them to vacate, and we think 
the donee, who was authorised to take 
possession, was similarly entitled. Mr. Tyabji 
in his book states the rule as regards the 
nature of the possession that should be 
given inthe same terms as Мт. Ameer Ali 
has stated it. In our opinion all that 
was *necessary to give possession was 
done by the donor and that consequently 
the giftis not invalid for want of seisin. 

We think the District Judge was right in 
the view of the law he has taken; we dismiss 
the second appeal with costs. ` 

M. C. Р, 

Appeal dismissed. 


PRIVY COUNCIL. 
- APPEAL FROM THE CALCOUTTA Hies Оойвт. 
February 27, 1919. 
Present: — Viscount Haldane, Viscount Cave, 
Lord Phillimore, Sir John Edge 
and Mr. Ameer Ali. : 
SURENDRA NATH ROY AND OTHERS 
—PLAINTIFF?— APPELLANTS 
ретьи& 


DWARKA NATH CHAKRAVARTY 


AND ANC THER— DEFENDANTE— RESPONDENTS. 

Landlord and tenant—Tenuncy, nature of—Mourasi 
mokurari holding—Proof—Rent receipts, description of 
tenancy tn, value of. 

In a suit by а landlord against his tenants it 
was found that the holding in dispute-had been 
created somewhere in 1845, that it had ever since 
been held at a fixed permanent rent, and that the 
plaintiff's predecessor had taken a mortgage of the 
holding on the basis that the holding was perma- 
nent, transferable and heritable, On the other 
hand it was found that in certain rent receipts 


granted by the landlord to the tenants the holding 
was described as a tenancy-at-will ; Ы 

Held, (1) that no importance could be attached to 
the words in the rent receipts describing the nature 
of the tenancy, as there was uothing to show 
that the tenants had consented to the insertion of 
those words in the receipts or that they even 
knew of them: [p. 857, col. 1.] 

(2) that the facts established by the evidence 
were conclusive that the holding was a permanent, 
transferable and heritable one. [p, 857, col. 2.] 

the 


Appeal against the decision of 
Caloutta High Court, dated the 14th Decem- 
ber 1914. 

(For application to appeal to Privy Counoil 
see 35 Ind. Cas. 605.) 

Messrs. De Gruyther, K. O., and Dube, for 
the Appellants, 


JUDGMENT. 

Мв. AMEER ALI.—This is an appeal from 
a deoree of the High Court of Bengal 
under rule ll, Order XL’, of the Civil 
Procedure Code (Act V of 1908), which gives 
to the High Court the power of summarily 
dismissing a second appeal withont issuing 
notice to the respondent if it is satisfied 
there is no sufficient or substantial ground 
for the entertainment of the appeal. The 
facts of the case and the point to be 
determined lie within a very small compass. 
The plaintiffs are the owners of certain 
lands situated within the Caloutta Munioi- 
pality ; the defendants have a ryoti holding 
within the plaintiffs’ property. The plaintiffs 
seek to eject them from their holding on 
the allegation that it is a mere tenancy- 
at-will, whilst the defendants allege that 
it is a ' mourast mokurart fama,” that is, 
a permanent, heritable and transferable 
jama holding. The Munsif, before whom 
the case came for trial in the first instance, 
was of opinion that the defendants were 
merely tenants-at-will and accordingly 
decreed the plaintiffs’ claim for ejectment. 
On appeal the District Judge came to a 
directly opposite conclusion, He has found 
as a fact upon the evidence that the 
defendants’ holding had existed for a consider- 
able number of years, that it was created 
somewhere in 1845, that it had been held 
ever since at a fixed permanent rent and 
that the heritable, transferable right of the 
defendants has been recognised һу the 


‘plaintiffs’ predecesscr-in-title. He accordingly 


reversed the decree made by ihe Munsif 
ard dismissed ihe plaintiffs’ suit. Ths 
plaintiffs preferred a second appeal to the 
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High Court which, as stated already, was 
summarily dismissed. 

The plaintiffs thereupon applied for and 
succeeded in obtaining leave to appeal to His 
Majesty in Council. It was argued on their 
behalf before the Board that the District Judge 
did not give sufficient weight to certain 
rent receipts granted to the defendants by 
the plaintiffs or their predecessor, in which 
the words “ tenant-at-will"" (dchadin proja) 
appeared distinctly indicating the character 
of the tenancy. It is contended that the 
onus being on the defendants to establish 
the permanent and transferable character 
of their holding, the inference which the 
District Judge has drawn from the fasts 
on which his judgment is based is rebutted 
by the words “tenant-at-will” in the rent 
receipts. Their Lordships agree with the 
District Judge that no importance can be 
attached to the words in question; there is 
nothing to show that the defendants or their 
predecessors consented to the insertion of those 
words in the rent receipts or that they even 
knew of it, The facts they have established 
in evidence appear to their Lordships to be 
eonelusive as to the character of the holding. 
It has been in existence since 1845; the defend- 
ants or their predecessors have dealt with it 
as в permanent transferable holding and 
what is more, the plaintiffs’ father took a 
mortgage of the holding or part of it for 
benami in the name of one Rejaramdas. 
This transaction took place in May 
1891, and the recital in it fully supports 
thé view which the District Judge formed 
on the evidence. The. executant of the 
mortgage, Raghanath Chaterjee, the рге. 
decessor-in-title of the defendants, after 
reciting the origin of his title to the lands 
whioh he was mortgaging and which he 
has been holding from 1252 B.S. (1815), 
states as follows:— I mortgage to you 
the said jama land, measuring 1 bigha 
17 csttas,” and then the covenant runs 
as follows:— In case I cannot pay the 
whole amount due to you within the time 
fixed for payment, you will realise it by 
suit after expiry of the time fixed for 
payment the whole amount due to you 
by sale at auction of the mortgaged pro- 
perty,” Rajaramadas, in whose favour the 
mortgsge was executed, was admittedly a 
benamidar of the plaintiffs’ father. After 
Rajaramdas' death he appears to haye obtain- 
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ed a transfer of the mortgage to himself, 
The recital in the mortgage clearly shows 
that the mortgage was taken onthe basis 
that it was a permanent, transferable, herit- 
able holding. Their Lordships see no reason 
to interfere with the deeree of the High Court. 
The appeal will accordingly be dismissed, hpt 
without costs, as the respondents do ‘not 
appear at the Bar. And their Lordships 
will humbly advise His Majesty accordingly. 
Appeal dismissed, 

Solicitors for the Appellants :—Meassrs, 
Barrow, Rogers and Nevill. 

Solicitors for the Respondents :—Messrs, 
Watkins and Hunter. 





PATNA HIGH COURT. 
Second Civi, APPEALS Nos. 663 то 
667 anp 897 то 830 or 1917, 
Maroh 25, 1919. 

Present:—Mr. Justice Mullick and 

Mr, Justice Jwala Prasad. 

In 8. C. A. Nos. 663 то 667, 

Dre. JAMES HENRY GEORGE HILL Awp 
OTHERS — DEFENDANTS—APPELLANTS 
versus 


SATAN SINGH AND OTHERS—PLAINTIFFS AND 


PATIRAM SINGH AND ANOTRER— 
DeEFENDANTS—RESPONDENTS. 
Ix S. О. A Nos. 827 то 830, 
SITARAM SINGH AND oTHERS— 
PLAINTIFFS—A PPELLANTS 
versus 
Ds. JAMES HENRY GEORGE HILL 
AND OTHERS — DEFENDANTS—ESPONDENT& 
Champaran Agrarian Act (I B. & О. of 1918), s y= 
Rent noted in Record of Rights, finality of— Appeal 
events happening during pendency of, whether cam be 
noticed—Declaration, suit for—Decree, when to b 
granted, d 
Where proceedings were taken undor seoti 
of the Champaran “Agrarian Act and-the pete 
Settlement Officer recorded in the schedule the rent 
that existed before the enhancement, the amount of 
the enhancement, the reduced enhancement under 
clause (1) (а) of the section and the new rent 
and also recorded an order that the amount of 
new rent mentioned in the schedule be noted in 
the Record of Rights under sub-section (2) of section 4 
and a note was accordingly made: 
Held, that this was a decision as to th 
of rent under clause (4) (c) of section Xd oos 
Act, and had become final, the correctness of whi h 
could not be contested in any suit or proccedin 
in any Court. [р. 861, col. 1.] ng 
A Oourt cannot shut its eyes to the 
come into existence during the оа peas 


suit or proceeding. [p. 860, col.1.] of any 
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i rinciple of law that об declaration 
shout be MERE Hn will be infructuous. [p. 861, 

. 2. 

rada from a decision of the District 
Muzafferpore. 

oon Kulwant Sahay and Harnandan 

Sahay, for the Respondents in Nos. 663 to 

657 and the Appellants in Nor, 827 to 830. 

Р Messrs. P. Kennedy and Panchanan Banerji, 

- for the Appellants in Nos. 663 to 667 and 
the Respondents in Nos. 827 to 830. 

JUDGMENT. 

JWALA Prasan, J.—These appeals arise out 
of nine suits brought by the plaintiffs who 
are tenants of the prinoipal defendants, 
the proprietors of the Tirkoulia Indigo 
Concern. The plaintiffs in each of these 
suits prayed for declaration that the 
Kabuliyat exesuted by them in November 
and December 1913, in which they agreed 
to pay rent at enhanced rates, are void ag 
having been exeouted under coercion and 
as not being in accordance with law. 
The defendants resisted the suit on the 
ground that the Kabuliyats were executed 
voluntarily, that the allegation of coercion 
was false and that the plaintiffs had held 
the lands at a specially low rate of rent 
in cofsideration of their growing indigo 
for the convenience of the defendants and 
hence the Kabuliyats came within proviso 


3 to section 29 of the Bengal Tenancy 
Act. The Munsif of Ohamparan by his 
judgment dated the 9th June 1916 


dismissed all the nine suits, holding that the 
plaintiffs failed to ‘prove that there was 
any coercion in the matter of the 
execution of the Kabuliyats in question as 
alleged by them, that they had held their 
lands at specially low rates of rent in 
consideration of their obligation to grow 
indigo and agreed to pay the enhanced 
rent ав mentioned in the Kabuliyats on 
account of their having been released 
from the said obligation. In short, the 
Munsif held that the Kabuliyats are legal 
and valid under proviso 3 to section 29 
of the Bengal Tenancy Act, 


On appeal the District Judge of Muzaffer- 
pore agreed with the Munsif that the 
‘Kabuliyats in none of the suits were 
executed on account of any coercion. The 
Judge also agreed with the Munsif that 
in four of the suits, bearing Nos. 71 and 
"92 of 1915 and 1447 and 1448 of 1914 
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corresponding to appeals in the lower Court 
Nos. 214, 215, 217 and 218, the Kabuliyats 
were valid under proviso 3 to section 29 
as having been executed in consideration 
of the release that the plaintiffs obtained 
from their obligation to grow indigo on the 
land whioh they had held at specially low 
rates of rent on account of the said obligation. 

The plaintiffs have come to this Court 
in second appeal with respect to these 
suits and these appeals are numbered here 
827, 898, 829 and 830. 

In the remaining five suits Nos. 1445 of 
1914, 68 of 1915, 69 of 1915, 70 of 1915 
and 1446 of 1914 of the Munsif's Court, 
corresponding to Appeals Nos. 210, 211, 
2.2, 213 and 216 of the lower Appellate 
Court, the learned Judge disagreed with 
the Munsif that the defendants had held 
their lands at specially low rates of rent 
in consideration of their obligation to grow 
a particular orop, namely, indigo and that 
the Kabuliyats were executed in consideration 
of their having obtained a release from any 
such obligation, and decreed the suits of the 
plaintiffs. The defendants in these suits have, 
therefore, preferred second apneals to this 
Court which are numbered 633 to 667. 

Mr Kennedy on behalf of the defend. 
ants has raised a preliminary question, 
namely, that the plaintiffs’ suits are 
barred by the provisions of the Champaran 
Agrarian Act (I of 1918) and that the 
plaintiffs are not entitled to any declara- 
tion, inasmuch as the rent payable by them 


-for the holding has been determined under 


the Act and noted in the fically published 
Record of Rights. In support of this 
ceon'ention Mr. Kennedy has referred to 
the Act, the rules framed by the Local 
Government under section 4, sub-clause 
3 of the Act, and has filed in this Court 
a certified copy of the order-sheet of 
the Assistant Settlement Officer from 2nd 
August to lith November 1918, a сору 
of the Khatians of the finally published 
Record of Rights іп respeot of the plaintiffs! 
tenancies, a copy of the notice issued by 
the Assistant Settlement Officer under 


‘rules 2 to 4 and acopy of the Schedule 


No. I in Form B prepared under rule 9 
with the ‘service retuen of the peon, and 
an affidavit on behalf of the Patwari 
alleging that the notices were duly served 
in village Madhubani, 
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The appeals in the Ccurt below were 
disposed of on the 15th Maroh 1917. All 
the aforesaid nine appeals to this Court were 
filed in June and July 1917. 


second appeals were pending in this Ccurt, 
the Champaran Agrarian Act (I of 1918) 


came into force on the lst May 1918. 
Section 3, clause (1), enacts that on and 
after the commencement of the Act any 


agreement, lease or other contract between 
& landlord and a tenant which contains a 
condition to set apart the land of his 
tenancy or ару portion thereof for the 
cultivation of a particular crop, shall be 
void to the extent of such condition. 
Section 4 (1) (а) provides that where, in 
consideration of the release of a tenant 
from a condition, special condition or 
incident of the nature described in section 
3,-the rent payable by such tenant has, 
prior to the lst day of Ostober 1917, been 
enhanced, the amount of such enhancement 
shall, with effect from the said date, be 
reduced by 20 per centum in the case of 
rent payable to Turkaulia, Limited, and by 
26 per centum in all other cases. Sub- 
section 2 of section 4 says that a note 
of the rent of a tenancy resulting from 
reduetion under clause (a) shall be made 
in the Record cf Rights and such note 
shall with effect from the Ist day of 
Oetober 1917, ke deemed part of the 
Record of Rights and be conclusive evidence 
of the amount of such rent. Sub section 
(3) empowers the Local Government to 
prescribe by rules the authority by whom 
the proper amount of reduction and the 
resulting rent of the tenancy shall be 
determined in each case; the authority 
by whom the note referred to in sub-section 
(2) shall be made; and the procedure to 
be followed by suck authority. Sub-sections 
4 and 5 deolare the effect of the decision 
of the authority and that of the entry in 
the Record of Rights on a suit or proceeding 
in any Court. These sub-sections will be 
referred to again later on. 

On the 19th June, the Local Govern- 
ment by notitication in the Bihar and 
Огва Gazette declared the Settlement 
Officer to be the authority for , deciding 
matters referred to in sub-section 3 of 
section 4 and also made rules prescribing 
the procedure to be followed by that 
authority. Under rule 10, the Settlement 
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Officer delegated his powers to the Assistant 
Settlement Officer. 

In order to decide matters referred to 
in sub section 3, the Assistant Settlement 
Officer, to whom the powers were dele- 
gated, on 2nd  Azgust 1918 passed an 
order directing that notice be issued as? 
required by rules 2 to 4 upon the landlords 
and tenants of village Madhubani, Thana 
No. 166, Gobindganj, to appear with what. 
ever evidence they have, on 22nd to 24th 
August 1918, in Camp Dettiahat 11 A. м. The 
notices were served on 13th August 1918 and 
the ease was taken up on 22nd August. On 
24th August the Assistant Settlement 
Officer recorded an order in which he 
held that in most cases the enhancement 
took place prior to October 1917 in coon- 
Sideration of the release of the tenants 
from their obligation to grow indigo and 
that these enhancements were not recorded 
in the Record of Rights and аз the rents 
were enhanced prior to lst October 1917, 
the Assistant Settlement Officer directed 
these enhancements to be restored subject 
to the presoribed redustion of 20 per 
centum. It is, however, not clear from 
this order whethcr it refers to the tenan- 
cies of the plaintiffs in tbe present cases, · 
On the llth November 1918, after the 
expiry of the time for filing objections, а 
note of tke rent thus found by the 
Assistant Settlement Officer was made in 
the Record of Rights under sub-section (2) 
of section 4 of the Act. The Schednle 
No. I in form 'B, prescribed by rale 9 
cf the Government Rules, was prepared 


‘by the Agsistant Settlement Officer giving 


particulars of the tenants whose rents 
were reduced under section 4, clause (1) 
(a). In this schedule the partioulars of 
the rents under clause (1) (a) of all the 
nine plaintiffs in the present appeals have 
been noted. 

It is contended by Mr, Kennedy on 
behalf of the defendants that under  sub- 
sestion (4) 'c) the decision of the Assist- 
ant Settlement Officer, being the authority 
appointed by Government under sub-section 
З as to the amount of the rent to be 
noted in the Record of Rights, is final 
and that the correctness of that decision 
cannot be contested in any suit or proceed- 
ing in any Court. It is further contended 
that under sub-section 5, in ary svit for 
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recovery of arrears of rent accruing prior to 
the Ist day of October 1917, the said entry 
in the Record of Rights shall be conclusive 
evidence of the amount of rent payable in 
respectof the plaintiffs’ tenancies from the 
dates from which the erhancementstook effect 
&s embodied in the Kabuliyats up to the end 
. of the  Fasli year 1824 and hence the 
plaintiffs are not entitled to any declaration 
in respect of the Kabuliyats executed by 
them inasmuch as the declarations, even if 
granted, would be nugatory in view of theentry 
being conclusive evidence in any suit for rent 
prior or subsequent to 1st Oatober 1917, 

On behalf of the respondents it is 
contended that the  defeniants are not 
entitled to raise the plea inasmuch as the 
documents upon which the plea is rested, 
were not filed in the Courts below and 
that they could not be admitted at this 
stage in second appeal, These documents 
certainly sould not be filed in the lower 
Courts, inasmuch as they did not exist at 
the time when the suits or appeals in 
the Courts below were pending. They have 
come into ‘existence since the filing of the 
appeals in this Court. There is nothing in 
law fo prevent these documents, that have 
come into existence since the appeals were 
' filed, from being admitted into evidence, 
Not only that it is permissible for the 


Court to admit them but it appears 
to me that it is imperative upon this 
Court to take these documents into 


evidence in“ order to -^^^— 3t. they affect 
the disposal of the present appeals, The 
Champaran Agrarian Act came into exist- 
ence on the lst of May 1918 and, was 
enacted with a view to settle and determine 
disputes subsisting in the district of 
Champaran between landlord and teaant, 
and it is necessary to see if the Act 
affects the present cases that are pending 
for final disposal in sesond appeals in 
this Court, and in order to determine 
that, it is necessary to admit the docu. 
ments filed by the defendants. A Court 
cannot shut its eyes to the events that 
come into existence during the pendenoy 
of any suit or proceeding; and 
Nuri Miah v. Ambica Singh (1). I would, 
therefore, overrule this contention of the 
learned Vakil on behalf of the plaintiffs, 

(1) 34 Ind. Cas, 569; 24 Q. L. J. 140; 20 Q. W, N. 
1099; 44 C, 47, 
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It is then said that the admission of 
the documents at this stage will necessitate 
& remand of the ease to the Court below 


'in order to determine the point at issue. 


This might have been the case if the 
documents in question could not bə admitted 
without proof or investigation, but none 
of them appear to require any proof. The 
Khatians and the finally published Record 
of Rights, the Schedule No. I prepared 
under rule 9 and the order sheet of the 
Assistant Settlement Officer are public 
documents and are admissible without any 
proof. As to the copy of the notice 
under rules 2 to 4 with the servise return 
of the pson, the plaintiffs have filed 
affidavit of the Patwari swearing that the 
said notice was served on the spot. The 
defendants do not deny in their oounter- 
affidavit the service of the notice but 
simply allege that the notice ought to have 
been served in the village Personna. But 
from the plaints in the cases and from 
the Khatians it is clear that Personna is 
only a tol: or hamlet appertaining to 
village Madhubani and. that under the 
Bengal Tenancy Act, seotion 3, clause (10), 
there is no such village as  Personna. 
The result is that the documents filed by 
the plaintiffs must be admitted, 

The plaintiffs next contend that there 
is no decision of the Assistant Settlement 
Officer showing that the rents payable 
by the plaintiffs were enhanced in considera- 
tion of their release from the obligation 
to grow indigo as a special condition or 
incident of their tenancies or as to the 
amount of rent tə ba 02-21 inthe Record 
of Rights as required by sub-clause (4). 
(a) and (c) of gestion 4, This contention is 
raised under rules 6 and 7 of the Govern- 
ment Rules. Under the former, the 
Assistant Settlement Officer is to ascertain 
summarily among other matters whether 
the rent was enhanced in consideration of 
the release of a tenant from a condition 
or special condition or ineident of the 
nature described in section 3 and the 
amount of such enhancement. Rule 7 
says that if there is a dispute as to any 
of those, points, the Settlement Officer 
shall give his reason for his decisions. 
1% appears, however, that the plaintiffs 
did not appear before the Assistant 
Settlement Officer although it has heey 
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shown on: behalf of the defendants that 
the notice was properly served. This 
notice clearly stated that in default‘ of 
the appearance of the parties on the date 
fixed, or on the adjourned date, the 
proceedings will be conducted in their 
absence. Under rule 5, the Assistant 
Settlement Officer had to decide the cases 
ex parie, The Assistant Settlement Officer 
clearly says in his order of the 13th 
August that the noticas were properly 
served and the proceedings were conducted 
ex parte against the absentee tenants. As 
the question before him was ez parte, he 
had simply to determine the particulars 
required by rule 6. This he has done 
and has recorded his determination in 
Sehedule В. In this schedule he has 
recorded the rent that existed before the 
enhancement, the amount of the enhanse- 
ment, the reduced enhancement under section 
4 (1) (а) and the new rent. Аз the 
plaintiffs did not contest before him that 
the enhancement was notin consideration 
of their release from the obligation to grow 
indigo, the Assistant Settlement Officer 
was not required to give reasons for his 
decision or determination. His decision 
is, therefore, embodied in the schedule. 
By his order of the 25th Ostober, the 
Assistant Settlement Officer has recorded 
a decision that the amount of new rent 
mentioned in the schedule be noted in 
the Record of Rights under sub-section 2 
of section 4 of the Ast, and a note was 
accordingly made on the 11th November 
1918. This is the clear decision as to 
the amount of the rent under clause 4 
(c) of section 4 and has become final, 
the correctness of which cannot be contested 
in апу suit or proceeding in any Court. 

Under sub-clause (5) of section 4 the 
finally published entries in the Record of 
Rights will be conclusive evidense of the 
amount of rent payable by the plaintiffs 
from the date from which the enhancement 
took effect, that is, the date of the Kabuliyats, 
namely, November 1913, up to the end of 
the Fasli year 1324 (30th September 1917) 
їп any suit ог proceeding for the 
recovery of arrears of rent, As to the 
rents from 186 Ostober 1917, the entries 
are conclusive evidence of the amountof 
the rent payable by the plaintiffs under sub- 
gestion 2 of section 4, Therefore for all period 
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whether prior or subsequent to the Ist 
Ostober 1917 the rents payable by the plaint- 
iffs will be those as entered in the Record of 
Rights. The declaration that the plaintiffs 
now seek, even if granted by this Court, 
will not override the aforesaid finally 
published entries in the Record of Rights" 
in any suit or proceeding that may be 
instituted by the landlord for the recovery 
of rents. The decision of the authority 
prescribed under olause (а), sub-section 
8 of section 4, has been declared to be 
final under the Act with respect to 
the matters mentioned therein. As to 
any question other than those referred 
to in section 4, no finality is declared 
ender the Act. But under the Kabuliyats 
sought to be set aside in these suits, no 
other question except as to the rents pay. 
able thereunder can arise, and we are 
not aware of any litigation having arisen 
between the parties under the Kabuliyats 
except the present suits. It has not been 
suggested at the Bar that any other dis- 
pute between the parties under the 
Kabuliyats can arise. The matters in dis- 
pute between the parties in these ‘suits 
and those that could possibly arise "under 
the Kabuliyats appear to be covered by 
the decision of the authority under olause 
(4) of section 4 which is final, and hence 
any declaration setting aside the Kabuliyats 
would be nugatory. It is a settled princi- 
ple of law that no declaration should 
be made which will be infructnous, The 
Court will not, therefore, use its disore- 
tion to grant the declaration sought for by 
the plaintiffs, 

The plaintiffs’ suit for declaration must, 
therefore, fail irrespective of whether the 
decision of the District Judge is right or 
wrong in any of the nine suits, 

It is needless to enter into the merits 
of the case and to decide whether the 
District Judge was right or wrong in 
respect of his decision of the nine suits be- 
fore him. The tenants’ appeals Nos. 827, 
598, 829 and 830 must accordingly be 
dismissed. The landlords’ appeals Nos. 663 
to 667 are decreed. In the circumstances 
there should be no costs allowed to either 
party in any of the nine appeals, 

Motttics, J.—I agree, 

Appeals Nos, 668 to 667 decreed. 
Appeals Nos. 827-to 830 dismissed, 
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CALCUTTA HIGH COURT. 
APPEALS Fa0M ORIGINAL DEOREES Nos, 37, 75 
AND 89 or 1916. 

June 27, 1918, 

Present :— Mr. Justice Teunon and Mr. 
Justice Richardson, 

° Sriiukta SARSJUBALA DEBI CHOW- 
DHURANI anv OTHERS—P LAINTIFFS— 
APPELLANTS IN No. 37 or 1916 — 
Responpents IN Nos, 75 AND 89 
OF 19.6 

* versus - 
SARADANATH BHATTACHARJEE AND 
OTAERS— RESPONDENTS 1х No. 37 or 1916 


— APPELLANTS IN Nos. 75 AND 59 or 1916. 

Bengal Tenancy Act (VIII B. С. оў 1885), ss. 184, 
193, Sch. III, Art 8—Limitation Act IX of 190%), 
8. 20, Sch. І, Art. 116— Forest rights, grant of —Suit to 
recover money due under grant—Limitation—Pay- 
ment made by general manager entered in his account 
book, whether saves limitation—“Punyaha” payment, 
meaning of—Civil Procedure Code (Act V of 1908), 
8. 84-—Interest pending suit—Discretion of Court, 
ewercise of, 

A suit for the recovery of money due under a 
registered contract in writing in respect of forest 
rights is governed by the three years’ rule of 
limitation provided in tho Bengal Tenancy Act, 
Schedule III, Part I, Article 2, and not by Article 
116, Schedule L of the Limitation Act. [p. 863, 
col, 2, je — 

The provisions of section 20 of the Limitation 
Act of 1908 have been enlarged by the removal 
of the restriction to be found in the correspond. 
ing sections of the carlier Acts as to, inter alia, the 
books of the debtor and the books of the creditor. 
[р. 864, col. 1.] 

A payment made through а messenger by a 
manager, having general authority to make pay- 
ments and followed Бу an entry by the manager 
of such payment with hisown hand in his account 
book, is à .good payment for the purposes of 
section 20 of the Limitation Act. |р. 864, col. 1.] 

“Punyaha payment” is a payment made on the 
punyaha day on account of a special kist or instal- 
ment, i.e, the kist of the newly opened year, and 
not on account of a general arrear balance. [p. 864, 
col. 2. 

с the awarding of interest pending suit on 
tho amount of claim decreed is in the discretion of 
the Court, such discretion should be exercised on 
sound judicial principles. [р. 868, col. 1.] 

By a lease or grant in writing registered the 
plaintiff conferred upon the defendant the right 
to fell or remove from a forest and sell trees of 
specified kinds, not being fruit trees. The plaintiff 
undertook to provide convenient sites for roads, 
residential quarters, offices, export depots, etc. The 
term of the lease was a period of five years, and 
of the consideration Rs. 20,000 was paid in advance 
and the balance was to be paid in four instalments 
inthe month of Assin in every year: 

Held, 1) that the lease did not fall within the 
scope of the Transfer of Property Act; [p. 863, cols, 
1&2.) . 


(2: that the grant was one of forest rights, which 
expression was the equivalent of the Indian term. 
"bankar", as used in section 193 of the Bengal 
Tenancy Act. (p. 868, col. z; p. 868, col. 2.] 

The general manager of a lessee, who had general 
authority to make payments, paid through g 
messenger Rs. 15 to the lessor on the punyaha 
day and duly made an entry of that payment with. 
his own hand in his account book : с 

Held, that the manager making such payment 
should be regarded as the person who had made 
the payment for the purposes of section 20 of the 
Limitation Act. [p. 864, ool. 1.] 

Appeals against the decree of the Sub- 
ordinate Judge, 5th Court, Dacca, dated the 
5th October 191ә. : 


Mr. М. Sarkar and Babu Ram Charon 
Mitter, for the Appellants in No. 37 and for 
the Responderta in Nos. 75 and, £9, 


Babus Jogesh Chandra Roy; Khitish Ohandra' 
Neogy, t'rokath Ohandra rakrasi and Satish 
Ohandra Bhattacharjee, for the Respondents 
in No. 37 and for the Appellants in Nos, 
75 and 89. Р ` 


JUDGMENT. 


Тесмом, J.—These three appeals arise 
out of two counter-snits brought on a. 


contract entered into between the parties 
or rather by their  predecessors-in interest 
on the 30th Baisakh 1313 and registered 
on the 15th May of 1906. 


By the deed the predecessor of the plaintiffs 
in Suit No. 134/52 (Appeal No. 37), who 
may be compendiously desoribed аз the 
Bhawal Raj, sonferred upon one Biswanath, 
Bhattacharjee the right to felland remove: 
Guzari or sal trees of a certain girth and 
other miscellaneons trees, not being fruit 
trees, from the "Garhs" or forests lying’ 
within the Mouzas appertaining to their 
Zemindari No. 9 and also from the Garhs 
lying within certain  Mouzas included in 
Sikmi Taluk Baidya Nath Sen appertain- 
ing to Zemindari No. 10. The contract, 
which may be spoken of as a lease, also 
provided that the grantee should have the 
right to out and remove trees of specified 
classes from the Jote lands of tenants, 
and the grantor further undertook to 
provide convenient sites for roads, residential 
quarters, offices, storage and export 
depots, to take appropriate measures against, 
and pay compensation for, loss incurred 
by reason of obstruction or dispossession, 
the acts whether of tenants or third parties, 
The term was a period of fye years. 
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beginning from the Ist Baisakh 1313, and 
of the “consideration Rs. £0,000, Rs. 20,000 
having been paid in ‘advange and the 
balance Rs. 60,000 was to be paid in four 
instalments in the month of Aasin in each 
of the years 1313—16. 

In their suit, after giving 
sums paid, the Bhawal Вај claim a sum 
of Ra. 71,770 by way of arrears unpaid 
with interest at the stipulated rate. 

In their suits Nos, 119 of 1912 and 51 of 
1915 the grantees claimed asum oflRs, 1,46,950 
a8 compensation for various acts of obstrus- 
tion and dispossession. 

In Snit No. 134/59, the Subordinate 
Judge found that the claim far the 
balances due on acsount of the kisis preced- 
ing the kisis of Assin 1316, was barred 
by limitation. lie decreed the olaim for 
Rs, 20,000 on assount of the instalment 
payable in Assin 1316, with interest at 
the stipulated rate up to date of suit. 
He disallowed interest on the principal 
sum claimed pending suit, and on the 
decretal amount and costs allowed interest 
at the rate of only 4 per cent. per annum. 

In Suit No. 134/32 the Subordinate 
Judge found that the lessees or grantees 
had proved damage aggregating Rs. 5,037 
under two heads, but setting this amount 
off against the barred rents dismissed the 
suit with costs. 

Both sides have appealed. 

In Appeal No. 37 the only questions dis- 
cussed before us are: (1) whether the Sub- 
ordinate Judge was right in holding that the 
claim for the balances due on acsount of the 
. hisis of Assin 1314 and  Assin 1815 was 
barred by limitation and (2) whether the 
Subordinate Jcdge had exercised a sound 
judicial discretion in disallowing interest 
pending suit. and in reducing interest on 
the decreta! amonnt and eosts below the 
ordinary Court rate. 

The contrast being one in writing regis- 
tered, the rule of Jimitation ordinarily 
applicable із Artiole 116 of the Schedule 
to the Limitation Act and the period of limita- 
tion six years. In that view no part of 
the claim would be barred. But here the 
lease or grant confers upon the grantee 
the right to fell remove and sell all trees of 
specified kinds growing within certain local 
limits in so far as he may be able to da 
sa within the five- years’ period. The 


eredit for 


. the term setting off the 


‘lessee is given the right to sublet and in 


certain eventualities to re-enter and make 
other arrangements for the remainder of 
sums thereby 
realised against the sums due from the 
lessee. If the trees be not cut down, or out 
down but nob removed before the- expira- 
tion of the term, the lessee has no rights 
or interests or is divested of any such 
rights. We cannot, therefore, regard this 
transaction, asthe appellant would contend, 
аз one merely of sale whether of a speci- 
fied number of trees or of all trees of 
specified kinds to be found within tke 
ambit of certain Monzas, Мог, simply 
because in order to facilitate his operations 
the lessee is permitted to sonstruct roads, 
to build a Katehari and residential quarters, 
to stack timber and make export depdts 
on sites to be seleated by the lessor, oan 
I regard the lease, as the appellant next 
contends, ss one falling within the scope 
of the Transfer of Property Aat, on the 
analogy of the case of the coal depót form- 
ing the subject-matter of the case reported 
as Rantganj Coal Association Limited v. 
Judoonath Ghose (1), 

` In faot the lease or grant in the present 
case cannot be distinguished from those 
in question in the oases reported as Abdul. 
ullah Sarkar v. Asraf Ali Mandal (2) 
and Bandi Ali Кайт v. Amud Sarkar (3). 
On the authority of those cases it must, 
therefore, be held that the grant in question 
here is one of ‘forest rights’ and that under 
the provisions of sections 54 and 193 
of the Bengal Tonansy Ast the rnle 
of limitation applicable is the special rule 
of 3 years to be fonnd in the Bengal 
Tenancy Act, Schedule ПІ, Part I, Article 2, 


Tt is next contended that even if the 3 
years’ role be applicable, a payment of Rs, 15, 
made on the 5th Bhadro 1316, gives a 
fresh starting point and removes the bar. 
It is not disputed that Nanda Kumar Das 
was the general manager of the defendanta 
in their Chandpur Garh, or in this timber 
business, and having therefore general 
authority to make such payments, made this 
payment through a Mohurrir or servant of 


(1) 19 C. 489; 9 Ind, Des. (x. se) 770. 

(2) 7 C. L. J. 152. 

(8) 26 Ind. Cas. 380; 19 О, W, N. 415; 20 0, 1, Je 
227, 
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the name of Ismail and that under date the 


` 6th of Bhadro in his account book (Exhibit 


65) there is an entry of this payment. 
As all the entries in this book of ascounts 
are admittedly in the handwriting of 
Nanda Kumar Das, it is contended that 
under the provisions of, section 20 of the 
Limitation Act the entry of this payment 
gives a fresh starting point. In reply if 
is eontended (1) that under the provisions 
of the Civil Procedure Code, Order УП, 
role 6, this ground of exemption from 
the bar of limitation should have been and 
was not pleaded, (2) that the payment in 
fact was made not in respect of the general 
balance nf arrears, but in respect of the in- 
stalment following dne in Assar 1310, (8) 
that anentry in the books of the defendants, 
that is the payer was not sufficient to 
satisfy the provisions of section 20 of the 
Limitation Авф and (4) that to satisfy 
the said provisions the entry should have 
been in the handwriting of Ismail. 

Obviously it was not possible for the 
plaintiffs-lessors to plead this spscial ground 
of exemption. They were relying on the 


. Bix years’ rule and were ignorant of this 
y 


entry ?п the defendants’ books. 


The provisions of section 20 have been 
enlarged by the removal of ihe restriction 
to be found in the corresponding sections 
of the earlier Limitation Acts as to, inter alia, 
the books of the debtor and the books of the 
creditor. This and the desision of their 
Lordships of the Judicial Oommittee in 
Maniram Seth v. Seth Rupchand (4) suff. 
ciently meet the third contention. 

No doubt the payment was by the hand 
of Ismail, bubhe is a person having no 
control over monies and acted merely as a 
messenger. The payment was by tho 
manager out ofthe monies in his hand, and 
for the purposes of section 20 of the 
Limitation Act heshould, in my opinion, be 
regarded as the person making the payment. 

The substantial objection is the second 
and the question is, what was the intention 
of the person making the payment. Now, 
the books of &ecounts were produced by the 
defendants for another purpose and apparent- 
ly this entry was not discovered by the 


(4) 380. 1047; 4 0. L. J. 94 (P. C.); 8 Bom, L. В. 
501; 10 C. W. N. 874; 1 M. L. T. 199; 8 A. L, J. 525; 
16 М.І, J. 300; 2 N. L. В. 180; 83 I. А. 165. 


plaintiffs until the examination ef wit. 
nesses had closed and the parties were 
addressing the Court. In the result Nanda 
Kumar Das was not questioned by either 
side with speeifio reference: to this pay- 
ment. No doubt in the acaount appended 
to the plaint the payment has been appro- 
priated by the plaintiffs to the general 
arrear balance and that appropriation was 
not challenged in the written statement 
but "when pleading, neither party were aware 
that any special importance attached to this 
item. Butthe 5th of Bhadro was .ihe 


. Puny&ha or the ceremonial opening дау of 


the Zemindari year. Payments made оп 
that day spoken of as "Punyaha payments’ 
(wide lessors’ witness No, 67) appear to have 
a special ceremonial or formal character. 


"There was a similar payment also of Rs, 15 


on the Punyaha day of the preceding year. 
The Subordinate Judge, therefore, inferred 
that the payment was on acsonnt of the 
new year ?. e, on account of the instalment 
following due in <Assin 1816. In this 
view he is supported by the dissertation on 
the word Ропуаћа " to be found in 
Wilson’s Glossary (whioh has been referred 
to in this Court and discussed by both parties) 
and also I think by the entry їп the 
account books, That runs thus: “ garher 
khazanar o cess, barabar тај sarkar darun 
histir thakar madhya — punyaha deoya ” 
Hs. 15” which may be translated thus: 
Rs. 15, forest rent and cesses, paid ta 
the Raj on the Punyaha day out of the 
money (payable) on acoount of the kist.” 
This indicates a payment made nob on 
account of a general arrear balance but on 
account of a spesial fist or : instalment, 
that is, the kist of the newly opened year, 
On the materials placed before us I am 


_unable to differ from th Subordinate 


Judge on this point, 

In the result onthe question of limita. 
tion this Appeal No. 37 fails. The ques. 
tion of interest I shall deal with after dis- 
cussing the questions: that arise in the 
appeal preferred by the lessees. 

Their principal appeal is No. $9 of 1916 
and in this their contentions before us are 
(1) that they should ke allowed damages 
to the extent of Rs, 12,000 оп the ground 
that the cosharers with the Rajin Taluk 
Baidya Nath Sen prevented them from 
cutting trees within that Taluk, (2) that 
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they shonld be allowed damages to the 
extent of Hs. 1,785: inasmuch as the lessors 
possession of Mouza 
Masak which appertains in part to Zemin- 
dari No. 9, (3) that they should be allowed 
plaint at Rs, 5,508) 
because four tenants claiming Miras (регта- 


holdings 
and (4) that they should be allowed damages 
3,252 by reason of 
of certain ordinary 


In Taluk Baidya Nath Sen in Zemin- 
dari No, 10 the Bhawal Raj admittedly 
has only a 1/6th share. Their во sharers 
are (1) one Swarnamoyi, widow of one 
Rash Mohan Mukherjee, the owner of & half 
share and (2) Hara Lochan and Kumud 
Chandra Sen, owners of the remaining third. 
The evidence, however, shows that the lessees 
were aware of the state of the title and 
believed that the Raj would be able to 
arrange matters with their  co.sharers. 
Kumud Chandra’s petition of 3rd Baisakh 
1313 (Exhibit J-8) and Swarnamoyi's letter 
of 12th Chait 1312 (Exhibit 218) show 
that the oo sharers were not unwilling 
«that the settlement should be effected by 
the Raj but were desirous merely that the 
sums payable on account of the Taluk 
should be definitely and separately аввөг. 

` tained. Tt was arranged between the Raj 
Manager and the lessee that of the Rs, 80,000 
Rs, 68,000 should be taken as the considera. 
tion or rent, in respect of Zemindari No. ©, 
and Rs. 12,000 as payable on the Taluk, The 
90-sharers thought Rs, 12,000 insufficient and 
demanded Rs, 20,000. The difference of 
opinion not having been settled, on the 22nd 
Sravan 1313, August 1906, by a notice, Ex. 
hibit 2, Swarnamoyi prohibited the lessee 
on pain of suit from cutting trees within 
the Taluk (ude Exhibit 79). Later, on the 
24th Baisakh 1315, 7th May 1908, one of 
her officers reported to the local Thana the 
probability of a breach of the peace and 
on tke llth June of that year obtained 
the issue of a prohibitory order under the 
provisions of section 144 of the Orimina] 
Procedure Code, This apparently expedited 
the negotiations between the lessees, the 
Raj and its co-sharers and it was eventually 
arranged that to the Taluk should be 
apportioned the sum of Rs, 20,000, that 


- 55 


out of the monies paid by the lessees the 
Raj should pay its co-sharera and that to 
compensate the lessee for the loss, if any, 
caused to him, his lease of the Garhs within 
the Taluk should be extended without fur- 
ther payment to the olose of Chait 1320, 
The  lessee appellant urges that the 
negotiations were for theextension of the 
term of the lease in respeot of both Zemin- 
dari No. 9and the Taluk and that the 
negotiations fell through. In support of 
this they produce sertain drafts and 
letters [e.g., Exhibits 12, 15, 13, 14 (1)] for 
their possession of which they have not 
given a satisfactory explanation, but it ig 
clear from Exhibit J-1, dated 2nd Kartiok 
1315, October 1908, Exhibit K, the oral 
evidence of Swarnamoyi and of Fani 
Bhusau Banerjee (Swarnamyi'a son-in-law), 
Exhibit С., Jogesh Bhattacharjee’s letter 
of 13th Assin 1315, September and October 
1908, also from the evidence of Nanda 
Kumar, who says that in Assin 1315, 
September and Ostober 1908, he received 
instructions from Jogesh to proceed with 
the cutting of trees -in the Garh of the 
Taluk, that an arrangement was arrived 
at and was as I: have already stated. If 
no document was exeouted as the ap. 
pellants now complain, that was evidently 
beoause neither the lessee nor any 
one else considered it necessary, Payment 
in so far as the Taluk wis concerned had been 
made in full, 


This concludes the lessee’s claim for 


damages in so far as this head is воп. 
cerned. But apart from this, in my 
opinion, the Subordinate Judge has not 


taken a aorreot view of the evidence re- 
garding the number of trees removed by 
the lessee from the Taluk, That they did 
cut trees both before the prohibitory order 
and again after the settlement arrived at 
in or about September 1908 is clear. If 
a large number of witnesses have to be 
examined they must necessarily be ех. 
amined on different dates, and the trifling 
discrepancies and mistakes made by some 
of the lessors’ witnesses do not appear to 
be sufficient reasons for discrediting them 


or for believing that they had been 
tutored. Overmuch importance again 
appears to have been attached to the 


lessors’ refusal to consent to a Іова] in. 
vestigation, The suit was instituted on 
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the 15th April 1912 snd the application 
for local investigation was not made nntil 
26th February and again on the 29th 
May 1914, some тве: years after the ex. 
piration of the original lease. Moreover, 
from the deposition of Rajendra Chandra 
Nag, formerly in Government service and 
in 1913 acting as  ohief manager of the 
Bhowal Raj, it appears that in Jnly of 
that year, corresponding with Sraban 1320, 
he accompanied the Collestor of the Dis- 
triot to Dihi Chandpur and Taluk 
Baidya Nath Sen tn investigate the alleged 
grievances of the lessee with a view to 
а compromise. This was at the instance 
of the lessee and yet at this investigation 
they were represented by one Raj Bobari 
Das, who had no personal knowledge of 
the matters in question, and by Tarak 
brother of Jogesh, who has not been ех. 
amined, There can be no reason for 
disbelieving Raj Chandra Nag when he 
says (refreshing his memory from his 
diary) that in Mauza Kote Bnjali within 


Taluk Baidya Nath Sen, in two of the ‘Teks’- 


pointed out here were no eligible treea 
left, that in a third most had been re- 
moved and that inonly two was there any 
appresiable number of eligible trees uncut 
(say 350 in Momamar Baro Tek, half in 
Manjuskhola Tek, and some 6 trees on a 
homestead). This goes to corroborate the 
evidence of the other witnesses, the. general 
effeob of which is to show, as the Sub- 
ordinate Judge states, that only 1,000 
trees fit for the axe were left in the 
Taluk. As the lessees deny the cutting of 
any trees, the evidence of the lessors’ 
witnesses stands unrebutted and, in my 
opinion, should baye been’ believed. On 
this footing, taking an average of Rs. 2 
as the net value of the standing trees, 
the lessees wonld be entitled under this 
head to a sum of Rs. 2,006 by way of 
damages. The contention of the appellant 
that damages should be calculated on the 
footing that the premium, the capital ex. 
pended in fhe operations, and the profits 
are 3 equal parts of that whole, is an 
effort of the imagination and is ineon- 
sistent with his claim as laid in the plaint 
under other heads, 

That the, lessees were kept ont of 
possession of Mouza Masak is not dis. 
pufed, The contention of the lessors is 


that Masak was not inoluded in the lease. 

The right to settlement, it may be ob- 
Berved, was put up to auction, the auction 
being conducted by the officers of the 
Raj, The bidding began in Sraban 1311, 


.and was interrupted by the fact that from ` 


the month of  Ássin to the month of 
Chait 1311, the estate was in the hands 
of the Oonrt of Wards. The auction 
was reopened in Jeth 1312 and was 
closed in Chait} 1312 when on the 25th 
of that month [vide Exhibits I (1) and 
І (2)] the settlement with the Thakurs - 
was concluded. The bid sheet, Exhibit М, 
has been produced, In the description of 
the ‘Garh’ put up to auction by the 
use of the words “Sewai (except) Masak", 
Masak ів expressly excluded. The au- 
thenticity of Exhibit М is not aud can- 
not be questioned, but the 
Judge thinks that the words “Sewai Masak” 
are в fraudulent interpolation inasmuch as 
the letters of the words "Sewai' Masak” 
touch ог impinge: upon the  horizental. 
stroke or dash finishing off the words 
'Gajarigarh. Т am unable to agree, No 
doubt, if. would seem. that the words 
were added after the dash had been made. 
but this is consistent with the correction 
of a mistake. The words "Sewai 
are in the same handwriting with the: 
rest of that portion of the bid sheet. The 
writer, one Sarada Charan Chakerbutty, it has 
been shown, feft.the service of the Estate 
in Chait 1311 and the paper is now pro. 
duced from the Court of Warda. Of the 
bidders, Moumohan Adhikari, a man of 
73, who appears to be а substantial and 
disinterested ^ witness, . swears that he 
knew of the exception of Masak and saw 
the words when be signed the bid sheet, 
He is corroborated by another witness 
Kali Mohan Das, alsa a Talukdar and ap- 
parently independent. .The lessee’s Manager 
Nanda Kumar Das also signed the bid 
sheet, but evades this question by saying 
that he did not look at that side of the 
sheet, where he would also have seen. 
the estimated number of trees and the 
matter on which the parties were in gon- 
troversye | 

I am, therefore, of opinion that the inten. 
tion of the lessors at the time of the 
bidding was to exclude Masak, but эв 
Masak is admittedly in part within Zomin- 


ч, 


Subordinate - - 


Masak” © 
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dari No 9 and within Dihi Chandpur, 
and as the lease covers not merely specified 
Monzas but also expressly “all the Mouzaa 
and Paras within the jurisdiction (ambit) 
of Dihi Chandpur appertaining to the said 
Z3mindari", this finding is not sufficient 
to exclude Masak. Fraud was not expressly 
pleaded by Ње lessors and that being so 
merely on the basis of the letters, Exhibits 
N-l and N-5 {though these lettera do 
appear to be in the writing of Nanda 
Kumar Das) and the delay made by the 
lessees in attempting to enter or sublet 
Masak (tide Exhibits 17 and P-14) it can- 
not, I think, be held that fraud was 
practised. 

The lessees’ alaim to damages for their 
exolusion from Masak is, therefore, establish- 
ed and having regard to the Amalnama, 
Pil4 (though this includes Ghatkur, as 
well as Masak) and the oral evidence (vide, 
for instance, the deposition of lessors' 
witness No. 1), we cannot say that the 
figure Rs, 3,785 taken by the Subordinate 
Judge is too high. 

In respest of the four permanent or rent- 
free tenures, the evidence on both sides 
appears to be meagre and we have not 
been referred to it iu any detail. The 
evidence of Jogesh Thakur shows that he 
was aware of the existence. of many suoh 
tenures and that the frees standing thereon 
were not within his lease, On this part 
of the case we must accept the finding 
of the Subordinate Judge. 

With regard to the opposition offered 
by other tenants, which, under the terms 
of the lease, it was for the lessor to over- 
some, the Subordinate Judge has acted on 
the evidence of Nanda Kumar Das who 
refreshes his memory by references to copies 
of reports submitted by him at the time 
(Exhibits 27 and 31 to 52). Bué in the 
moat important oase, that of Amani Sheikh 
in respect of whom the claim is laid at 
Rs. 2,100, Nanda Kumar cannot say that 
he did not ultimately get the trees. More- 
over, he admits a receipt (P-13) given to 
Amani fora sum of Rs, 60, With respect 
to this matter Amani and Monmohan 
Adhikari have given evidence. Tht Sub- 
ordinate Judge appears to be of opinion 
that their evidence and the receipt relate 
to a second and later transaction, but this 
guggestion does not appear to have been 


: damage to the extent of Rs. 


made by Nanda Kumar or to Manmohan 
and if Amani refused to рау оп one 
оввазіоо there seemsto be по reason why 
he should agree to pay on a second. The 
claim in sofar asregards Amani, in my 
opinion, has not been made out. 4 

In the case of the other 22 tenants we 
have not been referred to any  rebntting 
evidence and, we, therefore, accept tbe Snb- 
ordinate Judge's finding and hold that the 
lessees have established their slaim under 
this head to the extent of Rs. 1,152. 

We thus find that the lessees have proved 
1,755 plus 
Rs. 1,152—Hs. 2,037 which sums should 
carry interest at the Kabuliyat rate, Rs. 1,785 
from the date of Exhibit P-l4and Rs, 1,152 
from the last day of Chait 1317. 

But we have next to consider whether 
the Subordinate Judge was right in refusing 
to make а deoree for damages on the 
ground that the damage proved falls far 
short of the rent withheld by the lessees 
and now barred by limitation. We are of 
opinion that the lessees-having thus re- 
eouped themselves, the lessors are entitled 
to make this claim, In the result, there. 
fore, Appeal No. 89 will be dismissed with 
costs both in this Court and in the Court 
of first insiance. 

Appeal No. 75 is in the nature of A 
eros3-objection to Appeal No. $7. Here 
the lessee appellanta contend that by 
reason of their exelusion from  Mouza 
Masak they are entitled not merely to the 
damage claimed but also to suspension or 
remission of the whole rent on the prinel- 
ples applicable to agrioultaral holdings. 
From what date this suspension should 
take effect has not been alearly stated but 
if the principle be at all applicable, the 
suspension could not take effect from any 
date prior to the execution of the Amal. 
nama P-l4 on the 23rd Falgoon 1317. But 
in my judgment this principle does not 
atall apply. Here the Jump sum to be paid 
is arrived at on a oonsideration of the 
number or estimated number of trees fit 


to be out and removed,and this number 
is again arrivedat by counting roughly 
the number within each Garh or Mouza. 


In working onta oontract of this sort the 
value of each Garh or Mouza can then be, 
and in fast is, separately ascertained. Ths 
lessees were aware that the lessors contend- 
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ed that Masak was not within the lease 
and were content to continue operations 
until the olosa of Falgoon 1316 when the 
whole sum payable was long overdue. 
In this state of facts the appropriate 
remedy appears to be in damages ealoulated 
on the net value of the trees of which he 
has been deprived. 

In the result Appeal No. 75 should also 
be, dismissed with costs. 

We have lastly to consider the question of 
interest in Appeal No. 37. No doubt interest 
pending suit is in the disoretion of the 
Court, But such dissretion should be exer- 
eised on sound judicial principles, X Our 
examination of the facts has led us to the 
conclusion that the lessors did all in their 
power to facilitate the operations of the 
lessees, that in the matter of Monza Masak 
their contention was well founded in equity, 
that in the matter of Taluk Baidya Nath 
Sen they made with the lessees я · suffi- 
cient and equitable arrangement. We must, 
therefore, conclude that in withholding 
the consideration as it fell due tbe вор. 
duct of the lessees was unreasonable and 
dish6nest. The suit remained pending for 
three years and four months and there appears 
no just reason why for this long period the 
lessors should be deprived of interest on 
the money dueto them. 

We, therefore, direot that. the sum 
adjudged due shall earry interest at the 
Kabuliyat rate up to the date of decree iu 
the suit and that the aggregate sum adjudged 
and costs in the Court of first instance and 


in this Court shall carry interest at the 
usual Couré rate, six per oent, per 
annum. 


In the result, Appeal No. 37 is decreed 
in partas indicated above with proportionate 
goste. 

With regard to the  oross-objeetion in 
Appeal No. 89 nothing was said to us at 
the hearing of the appeals. It appears 
to be covered by the decision in the appeals 
and no separate order is necessary, 

Висналкрвоях, J.—I agree. Ол the question 
whether the lessors’ suit for the balance 
due to them fromthe lessees under the 
agreement of 1905 was governed as to limi- 
tation by Sahednle III of fhe Bengal Ten- 
ansy Act or by the General Act of 1908, 
Mr, Sarkar, I think, said that he had not 
been able to find any authority on the 
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" forest rights ” 
the Tenancy 


meaning of the expression 
as used in section .198 of 


Act. The expression, no doubt, is.a general 
one corresponding to the Indian А term 
' Bankar, ” just as "Jalkar" means "water 


у. Secretary of 
In that ease Lord 


rights" [Amriteswart Debi 
State for India (5). 
Watson delivering the judgment of the 
Board observed that their Lordships 
were satisfied that the term Jalkar was 
"a general one, signifying water rights 
and might, therefore, aptly include the 
right to drift and stranded timber, as 
well as the right ta fishings ог Any 
other interest of a similar kind in the 
produce of the river.” 

In the present case there 
doubt that the lessors’ sait was for the 
recovery of money payable in respect of 
forest rights within the meaning of the Aot. 

Appeal No. 37 partly decreed; 
Appeals Nos. 75 § 89 dismissed. 


(5) 24 I. А. 38 at p. 44; 240. 504 (P, 0.); 1 0. W, 
N. 249; 7 Bar. P. О, J. 101; 12 Ind. Dec. (к. в.) 1008, 
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PUNJAB CHIEF COURT. 
Seconp Civic APerAL No. 685 or 1918. 
May 16, 1918. s 
I resent :—Mr. Justice LeRossignol. 
JUMMA RAM— PLAINTIFF — 
ÅPPELLANT 
versus 
Musammat SONI BAI AND ANOTRER— 
DEFENDaNTs— RESPONDENTS. 

Mortgage—RHedemption— Hindw widow surrendering 
possession of estate to reversioner, whether entitled to 
redeem. 

A Hindu widow surrendered the possession of 
her estate fo the next reversioner of her husband, 
who covenanted to hold the estate for her and to 
pay her a fixed sum for maintenance. The title to 
the estate remained in the widow: 

Held, that the reversioner had such an interest 
in the estate as entitled him to redeem a mortgage 
on the estate. [р. 869, col. 1.] 

Second appeal from the deoree of the Dis- 
trict Judge, Multan, dated the 22nd Novem- 
‘ber 1917, reversing that of the Muasif, lat 
Class, *Alipnr, District Muzaffargarh, dated 
the 1!0th/30th April 1917, desee the 
claim. : 

Lala Hargopal, for the Appellant. 

Mr. Roshan Lal, for the Respondents. 


seoms 00, 
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JUDGMENT.—By a compromise Musam- 
mat Soni Bai surrendered the possession 
ofi her estate to her next heir, the appellant, 
who eovenanted to hold the estate for her and 
pay her a fixed sum in cash and grain for her 
maintenance, whilst Soni Bai was to retain 
the title. 

The question for decision is whether the 
appellant bas acquired such an interest in the 
estate as qualifies him to redeem. 


In my opinion he has; he has possession 
of the estate and has undertaken to pay 
an annual sum ont of that estate, consequent- 
ly he is interested in disencambering it. He 
may redeem from the prior mortgagee, and 
will then himself stand in the shoes of that 
prior wortgagee, ifat any time he loses pos- 
session of the land. 

I accept the appeal and decree for plaintiff 
with costs throughout, ` 


Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT: 
Ѕвсонр Civiu ArPEAL No. 106 or 1918. 
December 4, 191€. 
Present: — Мт. Stuart, A. J. C. 
Sheikh MOHAMMAD HABIBULLAH— 
PLAINTIFF— APPELLANT 
verius 
WAZIR HASAN KHAN-DEFENDANT— 
— REsronpent. 
‚ Civil Procedure Code (Act V of 1908), О. XLI, 7.22 
— Rival suits, dismissal of—Appeal by one plaintif— 
Respondent, whether can support judgment on points 
decided against him. 

Where two rival suits are dismissed by one 
judgment, and an appeal ів preferred in 
one of the suits, it is not open to the appellant 
to treat every portion of the judgment which is 

against him as open to argument, and every portion 
` which is in his favour as final, пог is the поп. 
appealing plaintiff precluded from supporting the 
judgment under Order XLI, rule 22, Civil Procedure 
Oode, even on the points decided against Айг Lp. 570, 
col. 1.3 

Appeal agairst the desree of the District 
Judge, Gonda, dated the 18th December 1917, 
confirming that cf the Subordinate Judge, 
Gonda, dated the 5th September 1917. 


Mr. M. Wasim, for the Appellant. 

Mr. M. Aditya Prasad, for, the Respond. 
ent. 

, JUDGMENT,.— The facts are as follows;— 
Wazir Hasan Khan isa Ziemindar and timber 
contractor in the Gonda District, Sheikh 
Mohammad Habibuilah is & general and 
railway contractor in Agra city. Moham. 
mad Habibullah sontracted with Wazir 
Hasan Khan for the supply of 2,000 
sleepers at Rs, 2-4 0 each, 500 sleepers at 
Rs. 1-12-0 each, and “500 sleepers af 
14 annas each, in order to dispose of 
the said sleepers either direstly or through 
another contractor to a Railway Company, 
The sleepers were to ‘be used for the 
purpose for which they were made on the 
permanent way of railways. Some were 
to be broad gauge and some were to be 
meter guage. 1t was obviously neces. 
sary to provide some guarantee that the 
sleepers would be serviceable, so it was 
made part of the agreement between 
Mohammad Habibullah and Wazir Hasan 
Khan that before Mohammad Habibullah 
took PRE or paid for them they should 
bs passed ав serviceable by a Railway 
Engineer. Nothing was said in the contrast 
as to who should prosare the attendanca 
of the Railway Engineer, but in view of 
the facts that Wazir Hasan Khan is a local 
timber contractor who would not be able to 
command the services of Railway Mogineers, 
that Mohammad  Habiballah is a large 
contractor who habitually deals with Railway 
Companies, and that 16 was to the advan- 
tage of Mohammad  Habibullah that the 
sleepers should be serviceable, it is obvious 
that it was for Mohammad Habibullah to 
procure the attendance of the Railway 
Engineer, е 

On the findings of fast of the Courts 
below which cannot be assailed in second 
appeal, it appears that Wazir Hasan Khan 
stacked 3,000 sleepers at Panchperwa railway 
station on the Bengal and North-Western 
Railway within the time agreed and that 
Mohammad Habibillah made no attempt to 
have them examined bya Railway Engineer, 
did not take delivery of them and did not 
pay for them. Wazir Hasan Khan sued 
Mohammad Habibullah for damages. Mham- 
mad Habibullah sued Wazie Hasan Khan 
for damages, Both suits were dismissed 
by “the Sabordinate Judge of Gonda, 
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Wazir Hasan Khan did not appeal. Moham- 
mad Habibullah did appeal. His appeal 
was dismissed. He somes here in second 
appeal. 

The main argument of his learned Counsel 
is that everything decided against Wazir 
Hasan Khan in the previous suits must be 
taken to be тев judicata because he did 
not appeal to the District Judge and that 
everything decided ` against his  olient 
must be considered аз open to reversal. I do 
not acsept that view. The two suits 
were decided by. the same judgment 
and what the appellant is endeavouring to 
do here is to hold every portion of that 
judgment which tells against him open to 
argument and every portion that tells in 
bis favonr as final This is nota esse in 
which the principles laid down in the Full 
Bench ruling of the Allahabad High Court in 
Zaharia v. Debi (L) have any application. 
In so far as Wazir Hasan Khan's olaim 
for damsges has been dismissed, his mouth 
is closed. He has not appealed and he can 
say no more. But any points in the judgment 
in the case in which Mohammad Habibullah 
was plaintiff, except points on whieh the 
findinÉs are unassailable in second appeal, 
are clearly open to argument in this Court. 
Wazir Hasan Khan hasthe right to support 
the judgment under the provisions of Order 
XLI, rule 22, even on the points decided 
against him. 

I some to the merits, There can be no 
doubt as to the fact that Mohammad Habi- 
bullah broke the contract. He should have 
sents Railway Engineer down to inspect 
the sleepers. He did not do so, and this 
puts him completely out of Court, If he 
had sent a Railway Engineer down who had 
reported that the sleepers were not service- 
able,: the matter would have been different, 
But as he did not do so, he was responsible 
for the breach .and Wazir Hasan Khan 
was at perfect liberty to sell ibe sleepers 
to any one elee whom he wished. The 
reason why his suit for damages was dis- 
missed was because he was unable to prove 
that he bad sustained any damage in the 
re-sale. Mohammad Habibullah should bave 
paid him Rs. 5,812.8.0 on the rail head. 
lt was for Wazir Hasan Khan to prove 
that he sold the sleepers for less. He could 


‚ (1) 7 Ind. Cas, 156; 88 A. 51; Т A. I J. 861 (Е. B). 
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not prove that he had sold them for loss 
and, therefore, bis suit was dismissed. But 
that eireumstanee does not alter the faet 
that Mohammad Habibullah broke the 
contract ard as he broke the contract, he 
not only can obtain no damages but he is 
not entitled to the return of his deposit in 
security. 


I, therefore, dismiaa this appeal with costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT, 
APPEAL FROM OFIGINAL Drones No. 186 
or 1917. 

Mareh 3, 1919. 

Present:— Justice Sir Ernest Fletcher, KT, 
and Mr. Justice Cuming. 

ABDUL SOVAN-—PLAINTIFF— APPELLANT 

А versus 
LAKSHMI PRASAD AGARWALA AND 
OTHERS— DEFENDANTS— RESPONDENTS, 

Declaration of title, suit for—Burden of proof— 
Plaintiff's evidence not rebutted by defendant—Adverse 
possession against one co-sharer, whether adverse 
against all co-sharers. 

Where in a suit for declaration of title the 
plaintiff, who had been away from his home for 
40 years, adduced evidence establishing his identity 
aud the defendant failed to contradict the evi- 
dence ; А 

Held, that the failure of the defendant toadduce 
evidence contradicting plaintiff’s story did not 
entitle him to a finding favourable to his case; 
he must adduce strong and cogent evidence. to 
satisfy the conscience of the Court that his story was 
true. Гр. 877, col. 2; p. 872, col. 2.] 

Possession under the terms of a decree obtained 
against one co-sharer is adverse against the other 
co-sharer also, where the only possession relied npon 
by the latter as his own possession is the posses- 
sion of his co.sharer, [p. 872, col. 1.] 


Appeal against the decree of tbe Sub. 
ordinate Judge, Howrah, dated the 30th 
November 1916. 

FACTS appear from the judgment. 

Babu Batdyanath Dutt (with him Babus 
Bipin Behari Ghose and Manmatha- Nath 
Pal), for the Appellants.—In this case tho 


plaintiff is the appellant. The snit was 
one for partition after deolaration of 
plaintiff's title. At the age of 4 years 
plaintiff left hie home and resided 


for 35 years at Rangoon. Plaintiff, when 


for morethan 12 years, 
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he left, home, had а step-brother who is 
one of the defendants in this suit. The 
defendant step.brother Sold the lands in 
dispute, including plaintiffs share, to the 
predecessors of the principal defendant iu 
1875. Plaintiff has sufficiently proved his 
identity, which was not rebutted by any 
evidence by the defendants. The defendaut 
step-brother also does not deny the plaintiff's 
allegations. The lower Court believed the 
plaintiff's story but dismissed the suit as being 
barred by section 144 of the Indian Limita- 
tion Aot, My Submission is that Article 
144 does not apply. А person cannot 
convey any higher title than what he 
aetually has. To read the judgment of 
the learned Subordinate Judge you have 
to assume that the. possession of one во- 
sharer becomes adverse as soon as the pro- 
perty is sold to a third party, 


Babu Rupendra Kumar Mitter (with him 
Babu Jatindra Nath Balabyal), for the 
Respondents, —Thv ease rəported as Bhavrao 
v. Hakhmin (1) lays down that where 


во parceners have alienated their shares in ' 


joint family property by sale and mortgage 
and ‘the alienees have been in possession 
а claim for parti- 
tion is, ав against such alienees, barred by 
Article 144 of the Limitation Ast. That case 
is on all fours with the present one. 


Babu Baidyanath Dutt, in reply.—The 
facts of ihe case in Bhavrao v. Rakhmin 
(1) are distinguishable from the present 
ease. The principle of joint family possession 
does not apply to the present case. The 
defendants are strangers possessing without 
my knowledge. Such possession cannot be 
called adverse possession. The learned 
Subordinate Judge has erred in law in 
dismissing the suit, inasmuch as he has 
found plaintiff's title. The suit ought to be 
decreed, 


JUDGMENT, 


FrgrOBER, J.— This appeal is preferred 
by the plaintiff against the decision of the 
learned Subordinate Judge of Howrah, dated 
the 30th November 1916. The plaintiff 
prays for a deolaration of his title to two 
plots of land as the suit now stands, 


(1) 28 B, 107 (F. В.); 12 Ind, Deo. (x. s.) 91. 
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namely, the 17 cottas of item Ka and 6 
oottas out of item Kha of the Schedule to 
ihe plaint. He ^elaima half share of these 
properties. The title that the plaintiff sets 
up is this. He says that his father was 
one Fateh Ali, His mother was one of 
the wives of Fateh Ali and she predeseased 
her husband. When "Fateh Ali died, the 


plaintiff was of the tender age of four 
years. His step-brother, the defendant 
No. 4, was then aged 5 years. Upon the 


death of the father, the orphan plaintiff was 
left absolutely destitute according to his story 
and he was removed from the place where he 
was living atthe date of his father’s death 
to Chittagong.” For a period of about 35 
years nothing was heard of the plaintiff, 
In the meantime, the Marwari defendants 
purchased the interest of the plaintiff's 
step-brother, the defendant No. 4, and 
now the plaintiff emerges from Chittagong 
and arrives at Howrah to find that his 
father's property has been wholly disposed 
of by his step-brother and he brings this 
suit to recover his share of the property, 
notwithstanding that his step brother, the 
defendant No. 4, has disposed of пој only 
his own share of the property but also 
the plaintiffs share and has, therefore, 
apparently defrauded not only the purchasers 
but his step-brother too, The defendant 
No. 4 filed a ‘written statement, admitting 
that the plaintiff was his long lost 
brother of whom nothing was heard for 35 
years, The plaintiff has called in support 


of his case that he is the son of Fateh 
Ali several witnesses. The evidence of the 
witness No. 2 on his behalf is certainly 


worthy of remark. He has not seen the 
plaintiff since he was four years of age 
and after a period of about 40 years, he 1з 
now able to identify the plaintiff as one 
of the lawful sons of the deceased Fateh 
Ali. The learned Judge was of opinion 
that, as the Marwari purchasers who knew 
nothing abont the state of the family that 
existed before had not been able to con- 
tradict this evidence adduced by the plaintiff 
he was bound to hold that the plaintiff, 
was the son of Fateh Ali. He was not 
bound to do anything of the sort and the 
plaintiff, who came ont from the depths of 
Chittagong and said that he was the son 
of the deceased Fateh Ali, had to adduse 
strong and  eogent evidence to satisfy 
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the sonssience of the Court that the story 
set up by him was а true one. I do not 
think that the learned Judge dealt with 
that point at all correctly that, as the 
Marwari defendants had not been able to 
give contradictory evidence, the plaintiff 
was entitled toa finding that he was the 
son of the desensed Fateh Ali. I do not 
believe that he is the son of the deceased 
Fateh Ali. 

The other point which the learned Judge 
has desided in favour of .the defendants 
із this: The 17 cottas of land of item Ka 
of the schedule was sold by a deed appa- 
rently in 1880 to the Marwari defendants 
or rather to their predecessor, it does not 
matter which. That did not terminate the 
dispute anda suit was instituted in 1897 
against the defendant No. 4 and his 
mothér one Adam Bibi for khas possession 
of. 3 cottas oft of the plot of 17 
coitas, The plaintiff in that suit obtained 
a deoree and possession was given to him 
under the terms of that decree. Thera oan- 
not be any doubt that as regards that the 
possession was adverse to the defendant 
No. 4. He was ousted by a decree of the 
Court and there sould not be any aot 
which would be more adverse to the plaint- 
iff. If ib is adverse against the co-sharer 
of the plaintiff, it is adverse against the 
plaintiff also, if his only possession as 
relied on is the possession of the co-sharer. 
I think the view of the learned Judge as 
regards that is correct, 

The other point is as regards the 6 
cottas of land out of the 16 cottas in 
schedule ha. It appears that the Marwari 
purchaser Audhoya Prasad built a pucca 
house there and filled ina tank, the tank 
having been filled-something like thirty years 
ago. There ‘was ample evidence, therefore, 
before the learned Judge for the view 
that there was an absolute exclusion of both 
the plaintiff and his step-brother, the defend. 
ant No, 4. Personally, I da not think for 
one instant that the plaintiff has proved 
bis title as being the son of Fateh Ali, 
Hven:if he has, I agree with the learned 
Judge that he is not entitled to succeed in 
the present ease. 

The present appeal, therefore, fails and 
must ‘be dismissed - with costs. The two 
sets of respondents who here appeared are 
each entitled to a separate set of costs. 
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The hearing fee will be aecordings to the 
scale of the Court. Ж 


Cumine, J.—I agree. 
Appeal dismissed. 


PATNA HIGH COURT, 
Sxcoxp CIvIH Appra No. 506 or 1918. 
April 4, 1919. 4 
. Present:—Mr, Justice Atkinson and 
Mr, Justice Coutts. : 
JUMRA PRASAD SINGH AND OTHERS 
— PLaintirrz—A PPELLANTS 
VETEUS 
BASDEO SINGH AND OTHERS— DEFENDANTS 
— RERPONDENTS. Ў 

Bengal Tenancy det (ҮШ B. О. of 1885), з, 86— 

Surrender—Hindwu Law—Widow, surrender by, effect 
of. 
If a Hindu widow has any right of surrender 
under section 86 of the Bengal Tenancy Act at all, 
she only has such right subject to the disability and 
limitation which attaches to her interest in the 
holding as a Hindu widow. She has not an пл. 
qualified right or power to surrender the entire 
raiyati interest in a raiyatı holding to which she 
succeeds, as heir of her husband in the absence of 
proof of legal necessity or pious purposes, ip, 874, 
col, 1.] ; 

A surrender by a Hindu widow of her ‘entire 
interest in a raiyati holding of which she is for 
the time being in occupation to her landlord, if 
it forms merely a part of the estate to which she 
succeeds is a transfer by such Hindu widow of 
her limited interest in such holding which the 
Jaw sanctions and recognizes. This right of transfer 
by way of surrender is vested in every Hindu widow 
irrespective of the provisions of the Bengal Tenanoy' 
Aot. [p 876, col. 2.] 


Appeal frcm a decision of the Disiriob 
Judge, Patna, dated the 18th January 1918. 

Messrs, Fakhruddin and Rajendra Prasad, 
for the Appellants. А 

Messrs, Syed Nurul Hussain and Kulwant 
Sahay, for the Respondents. 


JUDGMENT.—This resond appeal comes 
before us from the decision of the learned 
Disirict Judge af Patna, dated ihe 18th 
January 3915, 

The plaintiffs claim a. declaration that 
they are entitled to the absolute raiyati . 
interest in the lands in suit, or in the 
alternative that they are entitled to an 


-had occupancy rights, 
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estate therein during the life of Musammat 
Deopati Koer. : 

The facts connected with 
be briefly stated, { 

One Mahangu Singh was formerly the 
tenant of 9°28 acres of land situate in Mauza 
Manikanthpur and in respect thereof he 
The plaintiffs are 
the Zemindars of this holding. The 9 
odd acres of land forming the subject- 
matter of dispute: in this suit was part 
of the estate and assets of which Mahangu 
Singh died possessed at his death. Mahangu 
Singh died in the year 1818, leaving him 
surviving a childless widow whose name 
was Musammat Deopati Koer. 

Mahangu's widow entered into possession 
of the lands in euit together «ith such. 
other lands as Mahangu died possessed of; 
and she continued in possession of the 
lands the subjeot of this suit until the year 
1330. . 

By the year 1320 в large arrear of 
rent had accumulated in respect of the 
aforesaid holding comprising 9 acres odd, 
which was payable to the plaintiffs It 
is stated that Musammat Deopati was 
unable to discharge ihe arrear of rent 
due, which is alleged to have amounted · to 
Rs. 550. Musammat Deopati, being unable 
sto pay and satisfy the rent due to the 
plaintiffs, surrendered her interest in the 
9°28 acres forming the holding, the subject- 
matter of this suit, to the plaintiffs as the 
‘landlords thereof under a deed of surrender 
dated the 26th July 1916, 

Musammat Deoreti succeeded to tke 
moveable and immoveable property of 
which her husband died possessed as his 
heir, and became entitled to a Hindu 
widow’s estate therein. The defendants 
are alleged to be the reversionary heirs 
of Mahangu Singb; and as auch they 
elaim that Musammat Deopati Koer for- 
feited all her estate and interest in her 
husband’s property as his heir by reason 
of her unchastity in the lifetime of her 
husband; and consequently that her estate 
as a Hindu widow never came into being, 
and that she was not in possession of 
er entitled to surrender to the plaintiffs 
the lands in suit. 

Both the lower Courts agree that this 
allegation by way of defenee pat forward 
by the defendants was unsustainable on 


this case may 
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the facts; as Musammad Deopati Koer 
was not an unchaste Hindu woman during 
the lifetime of- her husband; though 
since his death it would appear that she 
had become unchaste with & ploughman in 
her service, n 

.When I say that the defendants olaim 
io be reversionary heirs of Mahangu 
Singh, I desire it to be clearly under. 
stood that their right aa such has not 
been as yet legally determined; but in 
this suit they impeach the validity of 
the deed of surrender dated the 26th July 
1916 claiming in the capacity of reversionary 
heirs of Mahangu Singh. 

As far as we oan ascertain from the 
evidence on the record, Musammat Deopati 
Koer entered into and is now in possession 
of all the immoveable property of her 
husbard to which she succeeded on his 
death save the 9 odd acres in suit. The 
deed -of surrender to which I haye refer. 
red only applies to & portion of the pro- 
perty to whish she became entitled as her 
husbend’s heir, 


The learned Munsif who tried this case 
hall that the plaintiffs were noteentitled 
to an absolute raiyati interest in the 
aforesaid holding, bat that at most they 
had only an interest therein during the 
continuanca of the life of Musammat 
Deopati Koer as a Hindu widow; and 
that all that iu effast it wai possible for 
Musammat Deopati Koer to assign or 
transfer ‘by the deed of surrender dated 
the 26th July 1916 was her life or limited 
interest in the holding as а Hindu 
widow. 


The learned District Judge arrived at 
a different conclusion, and he dismissed 
the plaintiffs suit holding that the deed 
of surrender executed by Musammat Deopati 
was an attempt on her part to destroy 
a portion of the estate of ker husband to 
which she succeeded, as the effect of the 
surrender in favour of the plaintiffs would 
operate to work a merger of the ratyatt 
interest in the holding and that the 
surrender would in such event ba destrug- 
tive of a portion of the corpus of her 
husband’s property which descended to her as 
his heir, and that, therefore, the interesta of 
reversionary heirs were prejudioially affected, 
and as no legal necessity eould be shown 


-874 
JUMRA PRASAD SINGH 0. BASDEO SINGH. 
to support the deed of surrender if was 
absolutely- void. | ` | о, 
The learned Government Pleader appears 
in this ease on , behalf of the plaintiffs- 
appellants, and his argument before us 
is twofold: first he contends that by 
virtue of the operation of section 86 * of 
the Bengal Tenancy Act a Hindu widow 
is entitled in point of Jaw absolutely to 
assign the entire razyati interest in а 
holding to which she succeeds as a Hindu 
widow as heir to ber deceased huchand; 
and that thus the deed of surrender of 
the 26th July 1916 did effectually ‘and 
legally operate to convey to the plaintiffs 
the entire raiya/ interest in the holding 
of 9. odd ‘bighas which formerly has formed 
` part of the estate of. Mahangu Singh. 
No authority was cited to support this 
contention, Mr.  Fakhruddin's argument 
was founded upon the power of surrender 
expressly conferred оп a raiyat of a 
. holding by seotion' 86 of the Bengal 
Tenancy Act; and he contended that a 
Hindu widow who is or may be в ratyat 
of a holding as such to which the Bengal 
Tenancy Act applies, has an ; unqualified 
right afid: power of surrender; and that 
this statutory power should not be abridged 
or restricted in its exercise even in the case 
of & Hindu widow. . 

We are unable to assent to Mr. 
Fakhruddin’s argument, because we are 
of opinion that if. a Hindu widow has 
any right of surrender under section 86 
of the Bengal Tenancy Act at all, she 
only has such tight subject to the 
disability and limitation which attaches to 
her interest in the holding as a Hinda 
widow; and that she has not an unquali- 
fied right or power to surrender the entire 
raiyati interest in а raiyatt holding to 
which she succeeds as heir of her husband 
. in the absence of proof of legal necessity 
or pious purposes. 

lf the power of surrender conferred by 
section 86 of the Bengal Тепапоу Act is 
applicable to a Hindu widow, who for 
the time being may be the raiyat of the 
holding, such power of surrender -ean 
only operate to affect the interest which 
she has in a raiyati holding ard no more. 
She does not represent the entire raiyaté 
interest, but only an estate or interest 
therein limited and ‘co-extensive with the 
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quantum of estate which she herself asa 
Hindu. widow. A 

The second branch of Mr. Fakhruddin's 
argument is that the plaintiffs have 
acquired by virtue of the deed of surrender 
of the 26th July 1916 а raiğati interest 
in the holding in suit for- and during 
the life of Musammat Deopati Koer as her 
transferees. ME Cea 

‘Now much argument has been addressed 
to us on behalf of the defendants for 
the purpose of establishing, the Bengal 
Tenancy Act apart, that Musammat Deopati 
had no power éven to assign by way of 
transfer at common law her life-interest 
in the lands in suit to plaintiffs, the 
same forming only a part of her hus- 
band’s estate that descended to her. 

Two points were urged in support of 
this contention, one was that the таёра 
interest in the holding, which was transferred 
to the plaintiffs as landlords by Musammat 
Deopati Koer, operated to create & merger 
of such interest by the union of the 
lesser interest merging in the larger estate 
to which the plaintiffs as landlords were 
entitled. And the second contention put 
forward in support of such proposition was 
that the effect of the surrender, even if 
merger did not operate, would be to destroy 
the estate of the reversionary heire, inate 
mush as if a letting of the holding so 
surrendered was. made by the landlords to 
a tenant that then such tenant would 
acquire by time occupancy rights in 
defeasance of the right of the reversioners | 
to possession of the lands forming part 
of the estate descendible to them from the 
last male owner. 

Itappears to us to he settled by the. common 
law that a Hinda widow, without necessity, 
irrespestive of the provisions of the Bengal 
Tenancy Act as to the power of surrender, 
may transfer or assign her limited interest 
in a part of the property to whioh she 
succeeds ав а Hindu widow, toa stranger 
and that such assignment or transfer is 
valid during the continuance of the Hindu 
widow’s life. Such a sontract „із not 
void but voidable; and until avoided or 
set aside 4s binding and operative as 
against the widow at the instance of such 
stranger and transferee, Я 

The law is, I think, accurately stated in 
Mayne's Hindu Law, 8th Edition, page 822, 
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Where he says: “It must be remembered, 
that in regard to her alienations it is not 
a question of absolute but of relative 


invalidity. She cannot, in the absence of legal , 


„necessity, bind the inheritance for her own 
personal debts or private purposes as against 
reversióners, Биё she can do so for her own 
life”? The law on this subject, as to а 
Hindu widow's right to transfer “part of 
.her husband's estate to which she succeeds, 
seems to me to. have been very fully соп” 
sidered and discussed in the ease reported 
as Durga Kunwar v. Matrumal (1). Mr. 

Justice Banerji’s exposition of the law is, 
in my opinion, clear and precise, and leaves 
no room for doubt. as to what the law 
sis, and, I think the principles underlying 
the decision sited have been recognized by 
the Privy Council in a ruling reported as’ 
Bibi Sahodra v. Rat Jang Bahadur (2). 

‚ Mr. Justice Banerji says at page 319 
'of 35 Allahabad: “She (the Hindu widow) 
has no power absolutely to alienate the estate 
or a part of it, whether moveable or immove- 
' able, exoept for certain purposes, but if she 
alienates it the transfer is, in every case, 
valid during ber lifetime and will have 
full effect and operation till her death. 
.The only distinction between an alienation 
for & legal necessity- and any other aliens- 
tion is that the former endures after her 
death and is binding on the reversioners, 
whereas in “the case of the latter it has 
full force and effect till her death, but 
may be avoided by the reversionary heirs 


, 


of her husband after her death. From the 
operation of the’ above rule no class 
‘of property is exempt and it applies 


as much to mortgagee rights as fo any 
other rights. ‘Therefore when а Hindu 
widow sells the mortgagee rights which 
she inherited from her husband, bat the 
sale is without legal necessity, the trans. 
-feree, in my opinion, acquires all the rights 
which the widow had and could  exercisé 
during her lifetime in respeot of the mort- 
ваше." ` : oes 
"This expression of opinion of Mr. Justice 
Banerji was affirmed by a Fall Bench 
of the Allababad High Court which agreed 
‘with Mr.. Justice Banerji’s viesy of the 
Jaw, and the learned Judges say at page 


- (1) 19 Ind. Cas. 138; 35 A. 311; А. L. J, 317, 


- (2) BI, A. 210; 8 C. 224; 4Sar. P. C. J. 294; 6 Ind. . 


Jur, 108; 4 Ind. Dec. (x. a.) 143 (Р, О,). 
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323% of the same герогі;-— She is entitled 
to enjoy and spend the whole income of 
the estate, though she can be restrained 
from wasting and. destroying the corpus, 
and there is nothing in law to prevent her 
from transferring her so-called life-interast. 
A transfer by her of the corpus. of the 
estate without legal necessity and not for 
a pions purpose, is not void, but is voidable 
by the reversioners and may be so declared 
at their instance,” 

‘See also to the like effect the case 
reported as Ssrabjit Pratap Bahadur Saht 
v. Musammat Bhagwat Koer (3), in which 
the Caloutta High Court assented to the 
same prineiple. | 

A surrender is a transfer by one person 
to another of an interest in moveable and 
immoveable property. The term surrender, 


.in legal phraseology is applied to a transfer 


by a tenant to bis landlord of the interest 
whioh he possesses in certain immoveable 
property with the landlord's assent, Sur- 
render-means the "giving up of a right or 
interest"; and the giving up is effected by 
a transfer of what is to be given up by 
one to another willing to receive it. A 
surrender is no technical term of art; 
though legal decisions have hedged it round 
with certain conditions necessary for its- 
validity. Therefore, I bold that a surrender 
by a Hindu widow of her entire interest 
in a raiyati holding of which she is for 
the time being in oeeupation to her land- 
lord, if it forms merely. a part of the 
estate to whioh she. succeeds, is a transfer 
by such Hindu widow of her limited 
interest in euch holding which the law 
sanotions and recognizes. And in my 
opinion- this right of transfer by way of 
surrender is vested in every Hindu widow 
to the extent stated, -irrespective of the 
provisions of the Bengal Tenancy Aot. 

It appears to me that Musammat Deopati 
had not on the 26th July 1916 the interest 
which would have enabled her to have 
surrendered or disposed of by transfer 
16 anna тайа interest in the 
lands forming the subject-matter of this 
suit within thé meaning of section 86 of 
the Bengal Tenancy Act, in the absence 
of legal necessity to render such transfer 


(3) 30 Ind. Cas. 578. 
*Pago of 38 À.—Ed. 
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binding on the inheritance and the rever- 
sionary heirs of her husband, All that 
she had was the interest of a Hindu 
widow in a rawati holding; and all that 
she could possibly dispose of by way of 
transfer or surrender by deed, call it what 
you will, in the absence of legal necessity, 
was her limited interest; this she did 
effectually, in our opinion, by the deed of 
gurrender to whioh I have. referred. 

This - really disposes of the argument 
urged on behalf of the defendants before 
us; but I think it right to ceal very briefly 
with the two contentions put forward in 
support of that argument. 

The first is the question of merger. Ib is 
contended that there has been a merger 
by virtue of the deed of surrender; the 
deed having been made by a Hindu widow 
in favour of the plaintiffs who were 
Zemindars of the property so surrendered. 
With that view l eannot agree, and for 
this reason, that a merger could only take 
effeot if thers was а complete surrender of 
the entire raiyati interest in the holding 
in suit; but that inasmuch as there was 
only a surrender of the Hindu . widow's 
limited interest in the holding that a 
merger of the 16 anna тауп interest 
in the holding cannot be presumed to 
ensue, in the absence of legal necessity. 
Merger according to modern law is govern- 
ed by the principles ]&id down by Courts 
of Equity in England, which treated the 
applicability or  non.appliegbility of the 
dostrine of merger as based on intention; 
and if the intention was that a property 
or interest surrendered was not to merge, 
then even though it became vested in a per- 
son having а higher right and larger 
interest, the intention excluded a merger 
taking effect. ` 

I do not think it necessary to express 
any decided'opinion as to whether if a 
` letting is made by the plaintiffs of the 
lands in suit who are only entitled to à 
Hindu widow’s estate therein that such a 
letting will operate to defeat or affect 
the interest of the defendants аз rever. 
sioners onthe death of the widow to the 
possession of the holding to which they 
would then become entitled. That is a 
matter that can be fully discussed at a 
proper: time if such an  inoident occurs. 
But as at present advised I am of opinion 
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that such a letting made to a tenant by 
the plaintiffs, as transferees of a Hindu 
widow’s estate, would not operate to bar 
or defeat the rights of the reversionary 
heirs upon the death of the widow. 

I am of opinion that the learned Dis- 
trict Judge was wrong in the conolusion 
at which be arrived; that, in law he 
should not have dismissed the suit, but 
should bave affirmed the deoree of the 
learned Munsif. We are satisfied that the 


learned Munsif’s desision is right in point 


of law, and accordingly we will set aside 
the judgment of the learned District 
Judge in appeal and afirm the decision 
of the learned Munsif, Accordingly this 
appeal will be allowed with costs. 
Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. | 
FigeT Отт. Appears Nos. 128 AND 168 
ОЕ 1917, 

December 23, 1918, 
Present: — Pandit Kanhaiya Lal, A. J. О, 
RAM SAMUJH SINGH— PraiNTIFE— 
D APPELLANT 

versus 
BIKRAMAJIT SINGH AND oTHERS— 
DEFENDANIS— RESPONDENTa, ` 
BIKRAMAJIT SINGH AND orHERS— 
DEFENDANTS— APPELLANTS 
р versus 
RAM SAMUJH SINGH PraiNTIFF— 
RESPONDENT, 


Custom, growth of—Wajib-ul-arz, entry in, value of-- , 


Hindu Law—Joint family—Partition suit—Preliminary 
decree— Court, duty ef— Mortgagees, whether necessary 
parties. 

Customs grow out of instances, acquiesced in by 
the persons interested so invariably and for such 
а long time as to becomea rule of law, recognised 
to be generally binding on those whom it affects, 
Such acustom must be definite and certain, [p. 
878, col. 1.] 

Where the terms of a wajib-ul-arz indicate that 
the persons, who were responsible for dictating 
them had no definite idea of what the usage was, 
&nd there is no evidence of any instance in which 
the alleged custom was observed, the wajib-ul-arg 
is of no value as proving the existence of the 
usage recorded therein. [p. 878, cols, 1 & 2] - 


` 


e 
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Beforg a Court can pass a preliminary decree 
in a suit for partition of moveable property belonging 
to & joint family of which a list has been filed 
by the plaintiff, it must determine whether those 
items the existence of which is denied by the 
defendaut do in fact exist and if so, in whose 
possession they are and what their value is and 
also whether ornaments in the possession of the 
ladies of the family shonld bə included in the 
partition, or money allotted to the plaintiff for 
providing them on his own marriage. - [p. 878, ool. 
Where the plaintiff in a suit for partition of 
joint family property admits his liability for family 
debts, the impleading of mortgagees is unnecessary, 
[p. 878, col. 2.] 

Appeals from the decree of the Subordinate 
‘Judge, Bara Banki, dated the 3lst August 
1917. 

The Hon'ble Pandit Gokivan Nath Misra 
and Babu Brsheshwar Nath Srivastaca, for the 
Appellant in Appeal No, 128, 

Mr. A. P. Sen, for the Respondents iv 
Appeal No. 128. 

Messrs. A. P. Sen and Surju Prasad, for 
tbe Appellants in Appeal Мо, 168. 

The Hon'ble Pandit Gokaran Nath Misra 
and Babu Bisheshwar Nath Srivastava, for 
the Respondent in Appeal No. 168. 

JUDGMENT.—These are cross-appeals 
arising out of the same suit. The dispute 
between the parties relates to the properly 
of Lakhpati Singh who died on the 815% 
October 1898, leaving behind him by his 
first wife ason Ham Samnjh Singb, the 
present plaintiff, and by another wife four 
sons, Saltanat Bahadur Singh, Indra 
Bakhsh Singh, Raj Bahadur Singh and Deo 
Narain Singh, defendants Nos. 2 to 5 to 
this suit. Raj Bahadur Singh has since 
diad and is now represented by his brothers, 
who were , living jointly with him. The 
plaintiff sues for the partition of a one-fourth 
share out ofthe joint family property, includ- 
ing certain moveables, lists of which he has 
appended to the plaint. His allegation is 
that Lakbpati Singh Lad a half share in 
the disputed property, the other half share 
balonged to his brother Bikramajit Singh 
and the sons of the latter, and that by 
virtue of a onstom of the family, the division 
of the property takes place according to 
the number of the wives, the son of eaoh wife 
taking the share represented by their mother. 

-The defendants denied the existence of 
the alleged custom and pleaded that the 
family owed a debt of Rs, 6,830 for the 
payment of which the pleintiffi was liable 
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to the extent of his share. They filed lists 
of moveable ‘property belonging to the joint 
family, the existence of which they admitted, 
and contested the right of the plaintiff to 
have the ornaments in the possession of 
the ladies of the family partitioned. 

The Court below found that no gustom 
of the” .ind set up by the plaintiff was 
estab’ shed and held that the persons who held 
mo’ «gages on different portions of the joint 
family property were proper bat not necessary 
parties. It did not go into the question of 
moveables, the existence of which was 
denied by the defendants, or of the right 
of the plaintiff to have the ornaments in 
the possession of tbe ladies of the family - 
divided or to have money allotted to him 
in cash to enable him to provide ornaments 
for his wife when he got married. 

The only evidence of any value produced 
by the plaintiff in support of the custom 
set up by him is the entry in the wajib ul ате 
prepared at the time of the first Regular 
Settlement, It declares that the custom 
applicable to the partition of heritage was 
that if one co-sharer had two married 
wives, one having one son and the other 
having several sons, the division of Property 
would take place in equal shares according 
to the number of wives, and that if one 
wife bad issue and the other had nof, 
ihen each wife would divide the property 
in equal shares, subject to this reservation 
that the wife, having no issue, shall have 
no power of transfer and shall be in 
possession only for ber life. It then goes 
ou to say that ifa co-sharer had a married 
wife and another woman in his keeping, 
who was unmarried, the latter would only 
receive maintenance so long as she remained 
faithful. The next sentence ig somewhat 
in conflict with what precedes it, for it 
says:— And among us a woman who isa 
widow has no right whatever; some land 
is given to her for her maintenance accord- 
ing to the amount of the share, but 
she has no power of transfer and remains in 
possession for her life. The share goes on 
her death to the family of her husband,” 

The wajtb-ul-are purports to haye been 
verified by Adhar Singh, the common 
ancestor of the parties, and by Sanwal 
Singh, Suraj Bali Singh and other persons, 
The signature of Adhar Singh is stated to 
have been affixed by а person named 
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Inayetullah. It is not known who inayet- 
ullah was. Ordinarily the entry of a custom 
in the wajzb-ul.arz is entitled to some 
weight, partionlarly. when the wajib-ul-arz ig 
verified among other persons by the sommon 
ancestor of the parties: but in this case 
it 1s conceded that there has been within 
living memory no instance of a person, 
having mure than one wife, or of a person 
having children by several wives. lf any 
such instanse occurred before the wajtb-ul-arz 
was prepared no body knows it. The wajtb-ul- 
ary does not, recite any. Customs 
grow out of instances, acquiessed in by 
“the persons interested so invariably and 
for such a long time as to become a rule 
of law, reoognised to be generally binding 
on those whom it affects. Such a custom 
must be definite sand certain, The very 
terms of the waijib-ul-arz, however, indicate 
-that the persons who were responsible for 
dictating them had no definite idea of what 


the usage was, for at one place the wajib-ul-arz - 


said that if a person had more wives than 
one, some having issue and the others not, 
those having issue would get a share equal 
to those who had no issue, thereby ignoring 
the rigħt of the sons: but at another 
place it declared that if a person left a 
widow, the widow would have no right 
whatever except to same land for her 
maintenance with’ due regard to the 
share of her husband. It 


go sharer were intended to be excluded by 
their mothers or that the widow ofa 
so-sharer, who left no issue, was not to 
get the entire share of her husband, even 
if the family was separate or to get land 
for her separate maintenance, if the family 
was joint. The decisionin Beg v. Allah Ditta 
(1) does not apply, as that was not a 
ease of family custom, to which as explained 
in Musammat Bandi Bibi v. Musharraf (2), 
a wajib ul-arz may or may not be necessarily 
applicable. In Anant Singh v. Durga Singh 
(3) their Lordiships of the Privy Council 


(1) 38 Ind, Oas: 864; 15 A. L. J. 525; 12 Р. W. R. 
1917; 21 M. D. T. 310: 32 M. L. J. 61 19 Bom. D. 
R. 388; 45 P. В. 1917: 21 C. W. М. 842; 44 0, 749; 26 C. 
L. J. 175; 44 L A. 89 (P. С.). 

(2) 42 Ind. Cas. 199; 4 O. L. J. 509. 

(3) 6 Ind. Паз, 787; 32 A. 363; 14 C. W. N. 770; 
S L. J. [04 12 C. D. 1. 36: 12 Bom. L. В. 504 8 
T. T, 79; 20 M. L. J. 604; 13 О, 0. 163; (1910) M. 
М, 824; 81 I. А. 191 (P. O.). 
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pointed out that no lass of evidence was 
more likely to vary in value than that 
of wajib-ul-arzes, and that where it seemed 
probable from the internal evidence that 
the entry recorded connoted the views of 
indiv Inals as to the practice that they 
woul. wish:to see prevailing rather than 
the iscertained fact of a well established 
custom, the fact that no evidence at all 
was forthcoming of апу instance in which 
the alleged éustom has been observed, was 
entitled to some weight. 

The witnesses adduced by the plaintiff 
admit that there have been no instances 
within their knowledge of divisions of 
property between tbe sons of persons having 
more wives than one and their opinions as 
to the existence of the alleged custom 
derived from what they heard from other 
members of the family are not therefore, of any 
valne. These witnesses are partisans of the 
plaintiff and the Court below has rightly 
disoredited their testimony. The custom set 
up has not been satisfactorily established. 

In regard to the moveable property of 
which certain lists have beer filed by the 
plaintiff, it was incumbent on the Court 
below to determine whether those, the 
existence of which was denied by the defend. 
ants, existed and, if so, in whose posses- 
gion they were and what was their value. 
It was also incumbent on it to determine ` 
whether -the ornaments referred to could 
have been included in the partition, or 
whether any money could have been allotted 
to the plaintiff to enable him to provide 
ornaments for his wife in case of bis marri- 
age. Until those points were gone into, a 
preliminary decree for partition could not 
have been passed. 

“In regard to the family debts. mentioned 
in ihe schedule, appended to the written 
statement, the plaintiff now admits his 
liability. In view of that admission the im- 
pleading of the mortgagees was not necessary. 

The appeal of the plaintiff is, therefore, 
dismissed with costs and that of the defend- 
ants allowed in so far that the oase will 
be sent back to the Court below with a 
direstion to re-instate the suit under its 
origiral number and to dispose of the 
other issues in the case with due regard 
to what has been stated above in the 
manner provided by law before passing a 
preliminary decree, The defendants will 


the appeals, 


Appeal No. 198 dismissed; 
Appeal No, 168 allowed, 


CALOUTTA HIGH COURT. 
APPEAL FROM Оврев No. 137 or 1918. 
August 22, 1918. 

Present: —Justice Sir John Wcodroffe, 
KT, and Justise Sir Shamsul Huda, Kr. 
Rant SHASIMUKHI DEBI AND OTHERS 
—PrincipaL DFFENDANTS— APPELLANTS 


versus 
PARBATY SUNKAR ROY 


CHOWDHURY AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch. II, para, 
l3—Arbitratvon, reference to—Stuy of suit—Refusal 
of arbitrator to act--Stay order, whether can be set 
aside— Procedure — Minor, whether bound by agreement 
executed by predecessor, 

The trial of a suit was stayed pending the decision 
of an arbitrator to whom the matter in dispute was 
referred by the parties by an agreement. Subsequently 
the Court being informed that thearbitration proceed. 
ings could not be carried out inasmuch as the 
arbitrator demanded remuneration for his work and 
some of the parties refused to pay such remunera- 
tion, the stay order was removed and the suit was 
proceeded with: 

Held, (1) that paragraph 18 of Schedule II of the 
Civil Procedure Code was not applicable to the 
circumstances of the case; | p. 8,9, col. 2; p. 850, col. 1.] 

(2) that the question whether the arbitration 
agreement and the proceedings had thereunder 
constituted a bar to the prosecution of the suib 
should be determined in the guit itself on an issue 
framed init [p. 830, col. 1.] 

A minor is bound by an agreement entered into 
by his predecessor-in-title referring a dispute to 
arbitration and agreeing to pay remuneration to the 
arbitrator, [p. 880, col. 1.] 

Appeal against the order of the Sub- 
ordinate Judge, 5th Court, Dacca, dated the 
10th April 1918. 

FACTS of the oase will appear from 
the following extracts from the order of 
the lower Court:— * 

“The Court sent several letters to the 
arbitrator asking him whether there was 
any probability of the case being desided 
by arbitration and whether he was willing 


‘not be bound by the decision of 


filed a petition dated the llth of June 
1917 and prayed that the Court should 
proceed with the trial. The Court then 
sent the letters mentioned above, The 
arbitrator says that one party, namely, 
the defendants, insist on arbitration while 
the otber party insists on а new  Aghal. 
nama but is silent with regard to arbj. 
tration fees and as such he cannot pro- 
seed with the work. The learned Pleader 
for the plaintiffs urged that the arbitra- 
tion cannot proceed without a fresh Achal. 
nama, as Preo Sankar, who is one of the 
executants of the Achalnama, died leaving 
& minor son, Rabindra Sankar, It was 
also urged that the said minor would 
the 
arbitrator without a fresh Aobalnama. 
The plaintiffs are not willing to pay the 
fees charged by the arbitrator. The ques- 
tion whether the minor son of Preo Sankar 
would be bound by the decision of the arbi- 
trator is nof free from doubt and difficulty, 
* ж ж * xm 

Considering the fact that the cost of the 
arbitration would not be less than Rs. 500, 
the pliintiffs can legitimately insist on a new 
Acha nama as the point is not free from 
doub. ‘and difficulty. There is, therefore, 
sufficient reason why the matter in dis. 
pute should not remain pending before 
the arbitrator. The learned Pleader for 
the defendants urged that as the sase is 
still before the arbitrator and that aa the 
arbitrator has not declined to act or re. 
signed, the stay order should not be 
removed. The report of the arbitrator 
shows that there is no probability of 
the case being decided by the arbitrator, 
The report also shows that he is un- 
able to settle the dispute. Considering 
all these facts and circumstances, it ap. 
pears to me that no useful purpose would 
be served in asking the arbitrator to de. 
cide the dispute. I, therefore, remove the 
stay order passed on the 22nd Desember 
1916, as the arbitration has collapsed,” 

Dr. Dwarka Nath Mitter (with him Babu 
Debendra Nath Mondal), for the Appellants, 

Bubus Mchendra Nath Roy and Atul 
Chandra Gupta, for the Respondents, 

JUDGMENT. 

Woopzorrz, J.—In my opinion seotion 18, 

Schedule II, of the Civil Prosedure Code, 


the present case. The question which is 
here raised is one which should be de 
termined in the suit itself on an issue 
whether the arbitration agreement and 
proceedings had thereunder constitute a 
bar to the prosecution of the suit, 

The reply by the respondents is that 
it is not во barred, . because the aribitra- 
tion proceedings have practically come 
to an end and cannot avy further be 
carried out. Itis said that they cannot 
be carried out because the arbitrator de- 
mands remuneration for his work and 
that some of the parties refused to pay 
such remuneration. To determine this 
question several issues have to be ооп. 
sidered. The rst is whether the Achal- 
nama contained an implied agreement to 
pay such remuneration to the arbitrator. 
If that question is answered in the 
negative, the next question that arises is, 
was there or was there not an agreement 
‘to pay such .remuneration consented to 
by all ‘the parties subsequent to the date 
of the Achalnama. Thirdly, if there was 
such an agreement sabsequent to the date 
of the’ Achalnama, was that agreement 
before or subsequent to the institution of 
the present suit. On the question as to 
whether or not the minor wovld be bound, 
ib seems to me that the minor would be 
bound by any agreement entered into by 
his predecessor-in-title and the question, 
therefore, depends upon the issue to which 
1 have referred, namely, whether or not 
the agreement to pay remuneration must 
be taken to have been implied in the 
original terms of the Achalnama or whe- 
ther such agreement was subsequently en- 
tered into.and if subsequently entered 
into, was it binding upon the minor. It is 
necessary to consider whether the alleged 
agreement to pay remuneration was sub- 
sequent to the suit, because the question 
may arise as to whether an agreement 
that was some to after the institution 
of the suit can be a bar to its continu. 
ance. 

In the result, therefore, we must set 
aside the order of the Subordinate Judge 
and deoree this appeal. 

Under the circumstances of the вазе 
whilst assessing the hearing fee at five 
gold mohurs, -we direst that the costs 


tbe determination of the issue in the suit 
to which I have referred. If it be held 
that the arbitration agreement is а bar 
to the suit, then the appellants will be 
entitled to tbe costs of this appeal. 
Otherwise “the respondents who claim that 
the suit can go on will be entitled. 

in conslusion we may observe that this 
is & matter in which the parties will be 


well advised if they come to some 
mutual arrangement instead of further liti- 
gating it. 

Saamsut Нора, J —I agree. 


Appeal allowed, 


Un 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secon» Сту, APPRAL No. 220 or 1918, 
January 30, 1919. 

Present: — Pandit Kanhaiya Lal, A. J. C. 
KESHO DAT— DEFESDANT—APPELLANT 
versus 
RAM SUNDAR AND OTHERS—P CL AINTIFES AND 
RAM HARAKH —DEFENDANT— 


RESPONDENTS, 

Hindu Law--Joint family—Mortgage—Antecedent 
debt—Ptous obligation—Liability of immoveable assets 
of family. | 

A mortgage to pay an antecedent debt cannot be 
justified by reference to the antecedent mortgage 
by which the debt was inourred, if credit was 
not obtainable in respect of it from the immove. 
able assets of the family ; bat if the antecedent 
mortgage embodies a debt for which the family 
assets аге liable, it would, apart from any question of 
pious obligation, be binding as such. Гр, 881, col. 2.] 


Appa? T ugainst the decree of the 
District Judge, Fyazabad, dated the 20th 


February 1918, confirming that of the 
Subordinate Judge, Sultanpur, dated the 6th 
September 1917. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 


Mr. G. H. Thomas, for the Respond- 
ents. 

JUDGMKNT.—The plaintiffs are the 
sons of Ram  Harakh. They seek to 


impeach a sale of the ancestral propert 
made by their father, The sale ie 
effected on the 19th October 1909 in 
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favour of Keso Dat, the defendant-appel- 
lant, in «lieu of Rs. 4,000, out of which 
Ез. 2,934.6.0 went to satisfy the money 
payable by Ram Harakh under a prior 
possessory mortgage, effested by him and 
his oo-sharers on the 3rd Dacember 1901, 
Rs. 91 went to satisfy & previous deed 
of further charge, dated the láth July 
1901, and the rest was stated to have 
been paid in advance to the mortgagor. 
“Ram Harakh is alive and the contention 
of“ the plaintiffs is that there was no 
legal necessity to justify the sale. The 
Courts below upheld the contention and 
decreed the claim. 


The learned Counsel, who appears for 
the defendant-appellant, concedes that his 
client has not been able to establish any 
legal necessity for any - item other than the 
sum of Rs. 2,234-6-0 credited in the sale- 
deed towards the money due by Ram 
Harakh on account of the possessory 
mortgage of the 3rd Desember 1901. It 
is admitted that on the date of that 
mortgage only Ram Sundar, one of the plaint- 
iffe, was alive. He was then about 9 years 
old. Article 126 of the Indian Limitation 
Асі (IX of 1908), which corresponds with 
Articole 196 of the Indian Limitation 
Act (XV of 1877) then in fores, allows a 
period cf twelve years for a,suit by & 
person governed by the law of the 
Mitakshara to setaside an alienation made 
“by his: father of ancestral property from 
the date when the alienee takes possession 
of the same. The mortgagee having been 
in possession of the mortgaged property 
under the mortgage of the 3rd December 
1901, the claim of Ram Sundar to impeach 
that alienation became barred by time 
after the expiry of three years from the 
date on which he attained majority under 
section 8 of the Indian Limitation Act (IX of 
1908). The other plaintiffs were not 
born on the date on which that mortgage 
- was made, and as pointed out in Lachm: 
Narain Prasad v. Kishan Kishore Chand (1) 
if Ram Sundar could not dispute the 
validity of the mortgage, the sons sub- 
sequently born to the mortgagor sould 
still less do so. The Courts below were 
not, therefore, justified in goihg behind 


(1) 33 Ind. Cas. 918;38 А. 126; 14 A. L. J. 25. 
56 
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that mortgage and treating its validity as 
open to question. 

There is, moreover, considerable evidence 
on the record to show that the mortgage 
of the 3rd Decembar 1901, so far as it 
affected Ram  Harakh, was made in 
lieu of a valid family necessity. The 
Courts below have brushed aside that 
evidence on the ground that Ram Harakh 
being alive, the decision of their Lordships 
of the Privy Counoilin Sahu Ram Ohandra 
y. Bhup Singh (2) precluded them from 
treating it as an antecedent debt binding on 
the plaintiffs, What their Lordships said 
in that case was that so long as the 
father was alive and held the joint family 
estate under his management, he could 
reither obtain money for his own purposes 
for it nor could he obtain money for his 
own purposes upon it, To permit him to do 
so would enable him to sacrifice those 
rights which he was bound to conserve or, 
in other words, to sanction a plain and, 
it might be,a deliberate breach of trust. 
They emphasized that a mortgage effected 
to pay an antecedent debt could not be 
justified by a reference to the antecedent 
mortgage, by which that debt was ine 
curred, if oredi was not obtainable in 
respect of it from the immoveable assets 
of the family, for what might vitiate the 
one would vitiate thé other. It does not, 


however, follow that every antecedent 
mortgage is to be discarded, because if it 
embodies a debt for which credit was 


obtainable from the family assets, it would, 
apart from any question of pious obligation, 
be binding as such, 


In this case the mortgage of the 3rd 
December 1901 is proved to have been 
effected in lieu of Rs. 5,500. Out of it 
Rs. 1,795-9-9 were due by Ram Harakh 
on account of a decree dated the 6th 
September 1897. This decree was obtained 
by the superior proprietor on а mortgage 
effected by Ram Harakh to pay the 
under.proprietary rent due by him. The 
property in respect of which the under- 
proprietary rent was due was the family 
property which is the subject-matter of 


1 
C. L, J. 1; 83 M. L. J. 14; (1917) M. W.N, 439; 22 M, І, 
T, 
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this sait. Rs, 431-12-3 went tewardsa tha 
payment of another deeree of the 2rd 
August 1900 for arrears of under- proprietary 
rent due by Ram Harakh and his co-sharers; 
Rs. 394 were paid in satisfaction of a 
claim: for under-proprietary rent for 1308 
and Kharif 1309 Fasli then pending and 
Rs. 550 were credited towards previous 
debts due by Ram Harakh and his co- 
sharers to other persons. The pay ment of 
these debts is shown by the receipts fled 
and the documents taken back. The lower 
Appellate Court observes that there is no 
evidence to indicate that the money taken 
by the mortgagor by virtue of the mortgage 
of the 3rd December 1901 was the identical 
money which went to satisfy the arrears 
of under proprietary rent and the debts 
above referred tc; but the receipts filed 
and the endorsements made on the original 
bonds taken back from those creditors 
expressly state that the payments were 
made by Kesho Dat, the defendant-appellant. 


The Courts below have not rightly 
appreciated the relation ‘between the 
different transactions as bearing on the 


mortgage of the 3rd December 1901 in 
coming to their finding and have further 
ignored that the mortgage of the 3rd 
December 1901 was no longer assailable 
by reason of the lapse of limitation, The 
plaintiffs are not, therefore, entitled to 
recover possession of the ‘property sold, 
unless they pay the sum of з, 2,234.6.0 
due by Ram Harakh under the possessory 
mortgage of the 3rd December 101. 

The appeal is accordingly allowed in so 
far that the decree of the Court below 
will be modified and the plaintiffs will be 
allowed possession of the property decreed 
by the Courts below subject to the payment 
of Rs. 2,234.6 0 to the defendant-appellant. 
In view of the circumstances of the case, 
the parties will bear their own возів 
throughout, 


Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APreLists Dxogeg Nd, 147+ 
or 1917. 

. February 97, 1919, ` 
Present:—Mr. Justice Greaves. 
UJIR ALI— DEFENDaNT—APPELLANT 

‘versus Н 
SIDDIQUE AHAMED AND OTHERS — 
PLaINTIFFs—RESPONDSATS, 

Limitation Act (IX of 1908), s, b— Appeal filed - 
beyond time—Delay in getting copies— Extension of time 
—Sufficient cause— Time extended by predecessor, whe- 
ther can be disallowed by successor, = 


A decree in favour of the plaintiff was signed 
by the Munsif on the 5th September. On the 

“rd September the defendant applied fora copy of 
the decree On the z6th September the Court closed 
for the pujas. On the s0th October the Court re. 
opened and onthe same date an order was made 
rejecting the application for copies as the record had 
been sent to the District Court some z6 miles away. 
The defendant thereupon, journeyed to the District 
Court, and on the 31в5 October he filed a memorandum 
of appeal and applied for copies and moved the 
Subordinate Judge, who was then in charge, to extend 
the time. On the 2nd November the Sub-Judge 
extended the time for filing copies to the ‘th 
November and the copies were filed on that date, 
But the District Judge on the z7th November 
reversed the decision of the Sub-Judge giving 
time to the defendant, stating thatthe defendant 
had been guilty of the maximum delay and that there 
was no reason for rhowi: g him any special favour: 

Held, that the Distriot Judge should not have 
interfered with what had been done by the Sub. 
ordinate Judge and that the defendant both. as a 
matter of indulgence and asa matter of right was 
entitled to have his appeal heard. [p. 558, col. 2.] 


Appeal against tbe decree of the District 
Judge, Chittagong, dated the «7th November 
19,6 affirming that of the Additional Munsif, 
Fatiksheri, dated the 26th August 1916, 


FACTS appear from the judgment. 


Babu Nitish Chandra Lahiri (with him Babu 
Probodh Kumar Das), for the Appellant.—The 
Muntif's judgment was dated the 26th August 
1916. The decree was signed on the 5th 
September. The application for copy of judg- 
ment was made on the 23rd September. On 
the 25th September the Court closed for the 
pujas. On the re-opening date, 30th Novem- 
ber, the appellant went to pay for folios and 
take delivery of the copy if ready On that 
very date the application for copy made 
on the 23rd September was rejected on the 
ground оѓ һе record not being in the Munsif’s 
Court. The memorundum of appeal was 
filed on the 30:h November. The Distrist 
Judge refused to extend time though the 


* 
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Subordinate Jadga hal already 1 extended 
tima to 1051 November. My submission 
is that the rejection of application for 
eopias was wrong and the appeal was not, 
under the circumstances, time-barred. 

Babu Oharu Chandra Sen (with him Babu 
Manmohan Banerji), for the Raspondents.— 
The application is not on the record. In 
showing cause to a Rale issued on this 
matter which is now being treated as 
second appeal, the appellant made different 
contradictory statements. As regards the 
question of limitation, see High Court 
Rules and Cireular Orders, Rules 10, 11 
and 12. The application is clearly barred. 

Babu Nitish Ohandra Lahiri replied in 
brief. 

JUDGMENT.—This is an appeal by the 
defendant against the decision of the District 
Judge of Chittagong of the 27th November 
1916, dismissing the appeal from the 
desision of the Munsif of the 26th August 
1913 on the ground that tke appeal was time- 
barred. 

The fasts are as follows:—The suit was 
one for declaration of title and possession. 
The Munsif delivered judgment on the 
26th August 1916 in favour of the plaint- 
iff. The Munsif signed his decree on the 
5th September 1916. On the 
tember 1916 the defendant applied for 
copy of the decree, On the.25th September 
the Court was  olosed for the pujas. 
On the 30th October the Court re-opened 
and on tbe 30th October an order was 
made rejecting the application for copies 
as ‘the record had been taken to the 
District Court some 26 miles away. The 
defendant thereupon journeyed to the District 
Court and on the 31st he filed the memo- 
randum of appeal and applied for copies 
and moved the Subordinate Judge, who was 
then in charge, to extend the time. On 
the 2nd November the Subordinate Judge 
extended the time for filing copies to the 
10th November and the copies were filed 
on this date. But the District Judge 
on the 27th November reversed the decision 
of the Subordinate Judge giving time, stating 
that the defendant had been guilty of the 
maximum’ delay and he saw no ground to 
show him any special favour ant oould not 
extend the time. 

It seems to me,if these facts are correct, 
that the defendant not only as a matter 
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of indulgence but'as a matter of right is 
entitled to succeed on this appeal. But it 
is said that what the District Judge acted 
on was a uote that appeared on the back 
of the applisation of the 23rd September, 
which stated that the records had gone. 
Then it is said that this being so, the 
defendant should at once have taken steps 
to get the copies from the District Court. 
But I think it was placing an undue 
burden on the defendant, when the Courts 
were closed on the 25th, to suggest that 
it was necessary for him, even assuming 
that the application of the 23rd Septem- 
ber bore the note which it is said to bear 
(and this not admitted on the part of the 
appellant), that he should have at once 
proceeded to the District Court and obtained 
copies. I think it was certainly a case 
in which the District Judge should not 
have interfered with what had been done 
by the Subordinate Judge, and I think, 
as already stated, that both as a matter 
of indulgence and as a matter of right 
the defendant is entitled to have his appeal 
heard. 

The result is that I remit the case to 
the lower Appellate Court in ordes that 
the appeal should be heard. The costs of 
this hearing will abide the result of the 
appeal, 

The lower Court will deal with the appeal 
with as much expedition as possible, 

Oase remitted. 


ALLAHABAD HIGH COURT. 
Civiu Revision No. 144 or 1918. 
March 7, 1919. 

Present :—Sir Henry Richards, KT., 
Chief Justice, and Justice Sir P. C. 


Banerji, Кт, 
Musammat JAI KALI-— APPLICANT 
tersus 
BALDEO SINGH AND orBERS— OPPOSITE 
PARTIES, 


Hindu Law— Widow, whether represents her husband 
in suit jov specific performance of personal contract .— 
Civil brocedure Code (Act V of 90-), s. 115, O. XXII, 
v, 8—Revision—Jurisdictron, refusal to exercise, what 
amounts to. 

The wife of a deceased Hindu, in the absence of 
male heirs, represents him in a suit for specific per- 
formance of a personal contract made with him. [р, 
884, col, 1.] 


884. 


LAIQ RAM f, THOLA SINGE, 


-In a suit to enforce a . contract to *sell certain 
immoveable property by specific’ performance, the 
sole -plaintif diod leaving a widow, who applied to 
be brought on to the record as her husband's legal 
representative, ‘The trial Oourt rejected the applica- 
tion on the ground that the deceased was & member 
ofa joint Hindu family end his widow could not 
continue the suit : : 


Held, that the plaintiff's widow was his legal ' 


representative in respect of his rights under a 
personal contract and that the order rejecting her 
application was, therefore, illegal and must be set 
aside. 

Where a Court rejects an application by a Hindu 
widow to be brought on to the record as the 
representutive of her deceased husband, it refuses 
to exercise a jurisdiction which it has and the High 
Court will interfere on the revision side. 


Civil revision from an order of the Sub- 
ordinate Judge, Mirzapur, dated the 27th 
duly 1916, ; 
. Mr. Kailash Nath Katju, for the Applicant. 

Dr. -Surendra Nath Sen and Mr. Gokul 
Prasad (for whom Mr. Jang Bahadur Lal), 
for the Opposite Parties. 

. JUDGMENT,.—This application arises 
under the following ciroumstanoes. А suit 
was brought by one Audhesh Ohunder to 


. enforce, by specific performance, an alleged 


B 


contract to sell certain immoveable pro- 
perty. , Whilst the suit was pending the 
sole plaintiff died, His widow then applied 
io be brought on the record in his píace. 
Her application was opposed. by some one 
or more -of the defendanta who alleged that 
her deceased husband was a .member of a 
joint. Hindu family and that, therefore, his 
wife had no right to continue the suit, 


_ This sontention met with the approval of 


. had abated was also 


‚ contract. 


the Court below, which rejected the applica- 
tion of Musammat Jai Kalito be brought on 
to the record in the place of her deceased 
husband; and (we are-informed) on a sub- 
sequent date declared that the suit. had 
abated. We think the order rejecting the 
application of Musammat Jai Kali was in- 
‘correct. It would, of course, follow that any 
subsequent order declaring that the suit 
incorrest. The suit 
by Audhesh Ohunder was a suib upon an 
alleged contract to sell tohim certain im- 
moveable property. This was a contract 
personal to himself and even if he happened 


‘to be a member of a joint Hindu family, 
his wife is the person who would represent ` 


bim: in the suit to enforce the alleged 
The agreement put forward by 
the other side is that a question arose as 
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to who was the “legal representative’ 
of the deceased plaintiff, and that acoord- 
ing to the provisions of Order XXII, rule 5, 
this question is to be determined by the 
Conrt in which the suit is pending. In 
our opinion, od the admitted facts of the 
present case, no question arose as to whe- 
ther апу person other than his widow 
represented the deceased plaintiff. It is 
quite- clear that the survivivg members of 
a joint Hindu family could not, in & oase ` 
like the present, represent the deceased 
plaintiff, It is no doubt true that where 
one member of a joint Hindu family dies. 
all his rights cease and the property from 
thenseforward is ‘held by the surviving | 
members; but this; proposition of law is in 
no way inconsistent with the other pro- 
position which we here lay down, nümely. 
that a deceased Hiridu's wife (in the absence 
of male heirs) represents him in a suit 
for specific peiformance of a personal 
contract made with him. The Court, there- 
fore, refused to exercisea jurisdiction which 
‘it had, namely, to bring the applicant on 
to the record. "We allow the application, 
set aside both orders af the Court below 


-and direst that Court to bring the name of 


the applicant on to the record in the place of 
her deceased husband and then to proceed ta 
hear and determine the suit according to law. 
The applicant wil ‘have his costs in this 
Court including fees on the higher soale, 
Other costs will follow the result. 

: - Application allowed. 





PUNJAB CHIEF COURT. 
Sxcosp Civin ApPRAL No. 101 or 1919. 
March 3, 1919. 
Preseni:—Mr, Justice Martineau. 
LAIQ RAM—DEFENDANT— 

APPELLANT — 
i versus á 
THOLA SINGH—Puiatatire, ISHAR ` 
SINGH —DEFENDANT— RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), О. XXI, v. 68 
—Ezecution of decree—Attachment—Objection dise 
allomed— Suit by objector—Burden of. proof. y 

Where an objection to the attachment of certain 
property in gxecution is disallowed, ib is open to 
the objector to establish his right by regular suit 
and the onus in such suit is upon him to prove 
that the property is his, and that the deed convey- 
ing it T him isnob collusive or fraudulent. |р. 886, 
col, 2,]` » 
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Second appeal from” the decree of the 
District Judge, Ferozepur, dated the 25th 


` October 1918, reversing that of the Munsif, 


lst Olass, Muktsar, District Ferozepur, 
dated the 22nd March 1918, dismissing the 
elaim. 

Lala Shamair Chand, for the Appellant. 

Mr. Kureshi, for the Respondents. 

JUDGMENT.—The defendant аід Ram 
had his house attached in execution of 
a deoree against Ishar Singh. An objection 
was filed by Ishar Singh’s brother-in-law, 
Thola Singh, in whose favour Ishar Singh 
Һай executed a deed of sale in respect of 
the house four days after Laiq Ram had 
brought his suit, The executing Court 
disallowed the objection, holding that the 
sale was fictitious and that the land was in 
Ishar Singh’s possession at the time of the 
attachment. Thola Singh then brought the 


present suit for a declaration that the house’ 


was his and was not liable to attachment 
and sale in execution of Laiq Ram’s decree. 
The first Court dismissed the suit, holding 
that the good faith of the transaction be- 
tween Ishar Singh and the plaintiff had not 
been proved, that the consideration had been 
paid before the Sub-Registrar only as a show, 
and thatthe transfer was fraudulent and, 
therefore, invalid. 

Оп appeal the District Judge, after re- 
ferring to Lakhmi Narain v. Tara Singh 
(1), Ishan Ohunder Das Sarkary, Bishu Sirdar 
(2), Musammat Ishar Kuar v. Ram Singh (8), 
Karam Ilah v. Gulab Rai (4) and Bhagwan 
Das v. Lala  Kanshài Ram (5), has 
held that where a transfer has been 
made for valuable consideration and for an 
adequate consideration, the onus was on the 
person seeking to avoid the transfer to 
prove that the transferee was not acting 
in good faith. Finding that Пай Ram 
has not succeeded in proving want of 
good faith on the part of the plaintiff, 
the District Judge has accepted the latter’s 
appeal and passed a decree in his favour. 


“Lain Ram has preferred an appeal to this 
Court. s ЧАШ 


(1) 6P.B. 190); Р. L. В: 1900 p. 513 А 
(2) 240. 825; 1 0. W. N. 665; 12 Ind. Dec. (х. в.) 


1217. КОЯ 
(8) 9 Іпа, Cas. 1018; 114 P. L. R, 1811; 172 P.W. 


R. 1911. 


(4) 83 Ind. Cas, 960; 39 P. Е. 1916; 102 P. W.R. 


1 
R, 1914, 
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(5) 26 Ind. Cas. 180; 263 P. L,R. 1914; 145 P. W. 
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The Appellate Court's view as to the 
burden of proof might have been correct 
if there had been no objection to the 
attachment of the house in the executing 
Court, but the learned District Judge has 
failed to notice the fact of such an objeo- 
tion having been made and the legal 
effect of tke order disallowing the objec- 
tion. Order XXI, rule 63, Civil Pro. 
cedura Code, provides that when a claim or 
objection is preférred, the party against 
whom an order is made may institute a suit 
to establish the right which he claims to 
the property in dispute, but that, subject to 
the result of such suit, if ару, the order shall 
be conclusive. 


This makes it clear that the burden of 
proof is on the plaintiff and there is ample 
authority to show that such is the case. 
Counsel for the appellant has referred to 
Tulshi Roi у. Ram Das (6), Afzal Begam 
v. Muhammad Obaidatullah Khan (7), 
Mohima Ohunder Koondoo v. Noorooddeen (8), 
Ramnath v. Bindfaban (9), Govind Atma- 
ram v. Santai (10) and Jamahar Kumari 
Bibi v. Askaran Boid (11), and these rulings 
support his contention. 


For the respondent it is argued that the 
executing Court ought to have allowed his 
objection on his showing that Ishar Singh 
had executed a sale-deed in hia favour, 
that it was not competent to go into the 
question of good faith and that, therefore, 
Order XXI, rule 63, Civil Procedure Code, 
does not apply. I cannot agree with this 
argument. What the executing Court had 
to determine and what it did determine 
was, whether Ishar Singh had sold the 
house to the plaintiff, or not. In view of 
the faot that the plaintiff was Ishar Singh's 
brother in-law and that the deed had been 


executed a few days after Laiq Ram had 


brought his suit, the executing Court had to 
satisfy itself whether there was a genuine 
sale, or whether the transaction was a mere 
sham without there being any intention to 
transfer the ownership of the houss from 
Ishar Singh to the plaintiff.. 


(6) A, W. N. (1887) 71. 

(1) A. W. N. (1899) 220. 

(8) 11 W. В, 422; 8 В.І. R. A. С. 70. 

(9) 18 A. 369; A. W. N. (1893) 108; 8 Ind Dec; 
(м. в.) 952. 

(10) 12 B. 270; 6 Ind. Dec. (x. s.) 635. 

(11) 80 Ind. Саз, $55; 22 C. L, J. 27, 


us 
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The executing Court went into this 
matter and after taking evidence came 
to the conclusion that the sale was 
fictitious, or, in other words, that there was 
in reality no sale at all It accordingly 
dismissed the plaintiff's objection, 

*Order XXI, rule 63, elearly applies and 
the opns is on the plaintiff to prove that 
the execution of thesale.deed wasa genuine 
transaction, by which it was intended that 
the ownershipof the house should pass to 
him. He has failed to discharge the onus and 
the faot of Ishar Singh being still in posses- 
sion of the house is a strong point against 
the plaintiff, 

I accordingly accept the appeal, reverse 
the decree of the lower Appellate Court, ‘and 
restore that of the first Court dismissing the 
suit, The plaintiff-respondent will pay ap- 
pellant’s costs throughout, . 

Appeal accepted, 


MADRAS HIGH COURT, 

Civit Revision Petirion No. 62 or 1919, 
[Оона А. А, O. No. 230 or 1918 
CONVERTED BY ORDERS OF COURT into О, R. P.] 
February 10, 1919. 

Present; —Mr. Justice Oldfield and Mr. 
Justice Seshagiri Aiyar. 
ARUMUGAM ASARI-—PrAINTIFF-— 
PETITIONER 

- versus 

GURUNATHA ASARI—Derenoant— 

RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss, 95, 104 
(g), 115—Order by Small Cause Court under s. 95— 
Appeal, whether lies—Revision—High Court, interfer. 
ence by, 

No appeal lies against an order passed by a Small 
Cause Court. 

Karwmuru Venkateswami v. Lanka Tripuriah, 26 Ind, 
Cas. “59, dissented trom. 

The High Court will not ordinarily deal with the 
matter in revision, where the decision of the lower 
Court is correct. 

Petition, urder secticn 104 (g) of Act 
V of 1208, praying the High Court to revise 
the judgment and decree of the Court of 
Small Causes, Triobinopoly, in Small Cause 
Suit! No. 5110 of 1917. 

Mr; T. А. Vaidyanadha Atyar, for the Peti- 
tioner, 

Mr. А, Romaswmt Aiyar, for the Respond. 
ent. 
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JUDGMENT.—The appeal is filedeagainst 
an order passed by the Judge of a.Court of 
Small Causes under section 95 of the Civil 
Procedure Code. We have not been shown 
any reason for departing from the general 
principle that no appeal lies against an 
order passed on the Small ‘Canse side, 
and we dissent from the deoision to the 
contrary effect in Karumuru Venkateswami v. 
Lanka Tripurtah (1). 

We bave been asked, if no appeal lies, 
io deal with the matter in the exeroise 
of our revisional powers, .But the lower 
Court's decision is, in our Opinion, cor. 
reet. 

The civil revision petition is dismissed 
with costs, 

M. 0. P. 

Petition dismissed, 

(1) 26 Ind, Cas, 359, 


—— 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 134 or 1918, 
March 10, 1919. 
Present — Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir Р, C. Banerji, Kr. 
SHEOMANGAL anp OTBERS—À PPLICAATS 


versus 


DIL RAJ AND отневѕ— Oprosite Pakrtigg, 

Civil Procedure Code (Act V of 1908, O. VII, v. M 
—Partition suit referred to arbitration— Decree drawn 
"p in accordance with award—Plaintif, failure of, to 
deposit stamp duty, effect of—Dismissal of suit, legality 
of. 


Where іп а suit in which an order has been made 
for the preparation of a decree in terms of an 
arbitration award, the plaintiff fails to comply with 
an order of the Court to pay stamp duty, ag 
distinguished from Court-fees, his omission to pay 
is no justification for dismissing the suit, [р, 887, 
col. 1.] 

In а suit for partition the matter was referred, . 
to an arbitrator who made an award and a 
decree was: prepared in terms of the award The 
plaintiff was ordered to pay stamp duty payable 
upon an instrument of partition. The order wag 
not complied with and the Court thereupon dis. 
missed the suit: 

Held, that the Court had no jurisdiction to dis. 
miss the rui? after a decree had been ordered to 
be drawn up merely by reason of the non-deposit 
ofthe stamp duty. |р. 887, col. 1.] 


Civil revision from the 
Subordinate Judge, Gorakhpur, 


order of the 


* d 4 
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Mr. Saila Nath Mukersi, for the Applicants. 

Mr. Iswar Saran, for the Onporite Parties. : ' 

JUDGMENT.—This application in re- 
vision arises under the following cireum- 
stances. The plaintiff, who is the applicant 
here, brought a suit for partition. The 
parties referred the matter to arbitration 
and an award was made. No _ objection 
having been teken to the award, the 
Court directed that а decree should be ` 
made in the terms of the award. A 
week after this, the Court directed the 
plaintiff or his Pleader to deposit Ra, 10, 
It may be pointed out here that this 
Rs. 10 was not a Court-fee. It was the 
stamp duty which was payable upon an 
instrument of partition", whiah includes a 
decree for partition. For some reason or 
other, not very clear, this order was not 
oomplied with. In the meanwhile another 
Judge had taken the place of tbe Judge 
who had made the order directing & 
deoree to be drawn up in ascordance with 
the award. This new Judge, finding that 
the order .һай not been complied with, 
dismissed the plaintiff's suit, The ap- 
plionn& contends that there was по juris- 
diction in the Court to dismiss the svit 
after a decree had been -ordered to be 
drawn up merely by reason of the non- 
deposit of the stamp duty We think 
that this contention has force. Possibly 
if there had been a non-payment of 
necesrary Court-fees, the Court would have 
had jurisdiction to dismiss the suit, but 
as already pointed out this was a stamp 
duty, nota Court fee. It would be cer- 
tainly unfortunate if the order of the 
Court below remains. The parties would 
be left with a legacy of useless litigation. 
We allow the application and set aside 
the order of the Court below dismissing the 
plaintiff's suit, but on this condition that 
the applicant bere shall deposit the 
stamp duty of Rs. 10 in the Court below 
within two months from this date. If he 
fails to do so, this application in revision 
will stand dismissed with costa without 
any further order. If the Rs. 10 is duly 
deposited, then we direct the parties to 
pay their own costs of this application. . 
The record may be returned to the Court 
below as soon as possible. 

Application allowed. 


OUDH JUDICTAL COMMISSIONER'S 
COURT. 
Execution or Dec.se APPEAL No, 34 or 
1918, 
December 16, 1918. 
Present:—Mr. Stuart, J. O., and Pandit 
Kanhaiya Lal. A. J C. e 
Bubu NARENDRA BAHADUR SINGH— 
JULGMENT D&RTOR—À PPELLANT 
versus 
Tas ОСОН COMMERCIAL BANK, 
Ілмітер, FYZ å BAD—Dsc«kg HOLDER— 
RESPON ENT, 
U P. Court of Wards Act (IV of 1912), ss. 8, 11— 
Disqualified proprietor— Discretion of Government, 
whether can be questioned by Civil Court—Decree 


- against estate under superintendence of Court of 


Wards—Estate veleased—Decree, whether binding on 
estate after release. 

A decree obtained against a Court of Wards, in 
respect of property of which it has assumed 
superintendence, has full effect, when the estate 
is released, against the property to which it relates 
M the person who owns the property. [p. 891, col. 
l. ` 
The discretion of the Local Government їп assum- 
ing superintendence of the property of в person dis- 
qualified to manage it canuot be questioned by that 
person in a Civil Court. [p 89, col. 1; p. 891, col. 1.] 

Appeal against the order of the Sub- 
ordinate Judge, Fyz:bad, dated 17th May 
1918. 

Messrs. Kailash Nath Chak, Lal Behari 
and Lakshmi Narain Shukla, for the Appel. 
lant. 

The Han'ble Pandit Gokaran Nath Misra 
and Mr Manohar Lol, for the Respondent. 

JUDGMENT —This is an appeal against 
an order of Pandit Raghubar Dayal Shukle, 
Subordinate Judge of Fyzabad, dismissing the 
judgment.debtor’s objections in proceedings 
for the execution of a decree for sale. The 
history of the proceedings in which execution 
was sought is as follows. 


On 31st October 1912 the Oudh Com- 
mercial Bank of Fyzabad, respondent in 
this appeal obtained a preliminary decree 
on the basis of a deed of simple mortgage 
against Narendra Bahadur Singh, defendant- 
appellext in tbesa proceedings This decree was 
passed by the Additional Subordinate Judge, 
Lucknow. The defendant appealed to this 
Court, which passed on the 15 June 
1915* a decree against him modifying the 
terms of the decree parsed by the Addi- 
tional Subordinate Judge. On 21st July 1915 
the Court of Wards assumed the super. 
#Бее 80 Ind, Cas. 823; 2 O, І, 7. 402—Ha, | 





565 


INDIAN CASES, 


[1919 . 


NARENDRA BAHADUR SINGH 0, OUDH COMMEROLAL BANK, LTD, ° 


intendence of the property of the defend- 
ant-appellant under’ tke provisions of 
section 12, Losal Act IV of 1919. On 17th 
January 1916 the Bank applied for a 
decree absolute to the trial Court. Such 
a decree was passed in its favour on 22nd 
January 1916. In the meantime the dø- 
fendant-appellant applied personally to the 
Court ef the- Judicial Commissioner for 
permission to appeal to His Majesty in 
Council. His application was dismissed on 
28th January 1916 as it contravened the 
provisions of seation 55, Local Act IV of 
1912. The Court of Wards were no party 
to the application and did not wish to 
prefer an appeal. On 7th September 1916 
the’ decree-holder Bank applied for exesu- 
tion of its decree by sale of the property, 
Under an arrangement made by the Court 
of Wards sale proceedings were stayed on 
oertain conditions. In 1917 the estate of 
the defendant-appellant was released 
by the Court of Wards under the 
provisions of section 44, Това] Act IV of 
1912. The defendant-appellant then filed 
an application to re-open the dismissal of 
his previous application for leave to appeal 
to His „Majesty in Council. When he filed 
that application his estate had not been 
formally released but it eventual was 
released, and the Court of the Judicial 
Commissioner decided this application on 
the understanding that he was no longer 
a ward of the Court of Wards and was 
in & position to make an independent 
application. This application was dismissed 
by the Court of the Judicial Commissioner 
on.22nd August 1917.* The dismissal of 
this application was followed by the institu. 
tion of proceedings in England for Special 
leave to appeal against the original decree, 
An application was filed before their Lord. 
ships of the Privy Council. We are in. 
formed by the learned Counsel engaged in 
this appeal that both sides were repre- 
sented at the hearing of the application 
and that arguments on both sides were 
heard. The application for special leave 
to appeal was admittedly dismissed on 16th 
April 1918. When the superintendence of 
the Court of Wards had ceased, the judg- 
ment-debtor repudiated the arrangement 
made by the Court of Wards for the 
satisfaction of the decree. The decree-holder 
*See 46 Ind. Cas. 68; 5 0,1, J, 158—Ed  .- 


Bank then applied for sale of the property 
under its final deoree. The sale of the 
property, as it was ancestral property, was 
transferred to the Deputy Commissioner, 
Fyzabad. It appears that the defendant- 
appellant raised before the Deputy Com. 
missioner  objeotions that he was not 
bound by the decree. These objections 
were referred to the Subordinate Judge of 
Fyzabad for decision, He dismissel them on 
17th May 1918, The presentappealis preferred. 

The grounds taken by the defendant- 
appellant in his application to the Sub. 
ordinate Judge and in the appeal are as 
follows. He asserts that the desree is 
not binding upon him. His ground for thig 
extraordinary plea is that, although the pre- 
liminary decrees both of the trial Judge and 
of this Court were admittedly passed against 
him “in his individual capacity, the final 
decree was passed against him when he 
was a ward ‘whose Property was under the 
superintendence of the Court of Wards, 
He attempts to repudiate liability, because 
he asserts that the Court of Wards . took 
his property under their superintendence 
improperly and he wishes to be permitted 
to call evidence as to the impropriety of 
their action. He raised exactly the same 
plea before this Court when he endeavoured 
to re-open the matter of the dismissal of hig 
application for leave to appeal to the Privy 
Council, a ` 

This Court found against the plea or that 
occasion. The portion of this Court's judg. 
ment referring to the point is as follows:— 
- "His learned Counsel's argument proceeded 
that, inasmuch as his client was disqualified 
under the provisions of the Oourt of Wards 
Act without his consent and against his 
will, he should be allowed an opportunity 
of proseeding with his application now that 
his estate bas been released, in spite ‘of the 
lapse of over two years whioh has intervened 
from the date of the decree of this Court. 
He has asked to be permitted to support 
this plea by the production of evidenss to 
show that the superintendence of his client's 
Property was assumed under the provisions 
of Local Act IV of 1912 owing to influence 
exerted by the plaintiff. respondent, that the 
superintendence was improperly assumed, 
and that the property has been released 
under the orders of Government of India 
which refused to sanction the action of the 
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Local ‘Government, We have refused to 
admit evidense upon these points. In the 
firat place the provisions of section 11, Local 
Act IV of 1912, appear to us to bar our 
jurisdiction to discuss the validity of the 
declaration. That section is as follows:— 

" "No declaration made by the Looal Govern- 
ment under section 8, or by the Court of 
Wards under section 10, shall be questioned 
in any Civil Court.’ Е 
` “But apart from that fact, if in such а 
proceeding as this we were to admit evidence 
ав to the justification of the Local Govern- 
ment to assume superintendence of the ap- 
plicant’s property, we should embark upon an 
enquiry which could not be conducted satis- 
factorily. The reasons why the Local 
Government assumed superintendence of the 
estate must necessarily be contained largely 
in documents and correspondence of a confi- 
dential nature. The reasons why the Looal 
Government have ceased to superintend the 
property must be contained in similar docu- 
ments, and an attempt to go into the ques- 
tion would be doomed to failure as the deci- 
sion would have to be based upon fragmen- 
tary evidence which would not afford suffi- 
cient materials for a right decision of the 
point. Even if it be granted that the plaint- 
iff-respondent suggeated -to the Local Govern- 
ment the advisability of superintending the 
applicant’s property, it does not follow that 
the decision of the Local Government in as- 
suming such superintendence was based upon 
such suggestions, It might well be based on 
many other grounds which a Civil Court 
would not have the opportunity of ,discover- 
ing and the reasons for the discontinuance 
of the superintendenos would also not be 
discoverable by this Соогё in the course of 
such an enquiry. We, therefore, take the 
position, which appears to us to ba the only 
position possible, that the discretion ofthe 
Local Government both in assuming superin- 
tendence of the property and in discontinuing 
that superintendence is not to be questioned. 
‘Phe learned Counsel's main argument is that 
his olient has been deprived of the exercise 
of the right to appeal to His Majesty in 
Council within the period of limjtation by 
causes beyond his own control and he invokes 
to assist him the provisions of seation 5, 
Aot IX of 1908, whioh states that 'any..... . 
applieation......for leave to appeal...... may 


: be admitted after the period of limitation 


prescribed therefor when  the..... applicant 
satisfies the Court that he had sufficient 
cause for not....makiug the application 
within such period.’ 

“The first point to be desided is, whether 
the applicant was deprived of his right to 
appeal. The right to appeal was there, but 
the exercise of that right was taken away 
from him and vested in the Court of Wards 
during the period that he was a ward. It 
was for the Court of Wards to exercise their 
discretion, as to whether such an appeal 
was to the advantage of their ward. 80 
long as he remained a ward the Court of 
Wards alone was judge of the desirability of 
making the appeal. His own views оп the 
subject were immaterial. To all intents 
and purposes he was as absolutely disquali- 
fied from giving effect to his own wishes in 
the matter, asa minor or a lunatic would be 


. disqualified during the period of his minority 


or lunacy. This comparison is to some extent 
helpful. Act IX of 1908 has provided certain 
safeguards in the case of a minor and an 
insane person or an idiot with reference to 
the institution of suits or the making of 
applications for the execution of ds 
These safeguards are contained in sections 6, 
7, 8 and 9 of the Act. Itis to be remarked 
that under those provisions persons under 
such legal disability would not be permitted 
to apply for leave to appeal after the period 
of limitation had expired. Once litigation 
is commenced for or against a minor or a 
lunatic, the subsequent conduct of the pro- 
ceedings is left by the law in the hands of the 
guardian of such person. The disoretion ав 
to the institution of an appeal is left abso- 
lutely in the hands of the guardian, and the 
person under the disability is not permitted, 
after the disability has ceased, to come for- 
ward and take action which his guardian 
has refused to take on his behalf, if the 
taking of such action is barred by limita- 
tion. Act IX of 1908 does not sover the case 
of & ward under the provisions of Local Act 
IV of 1912. The provisions of that Act do 
not give а ward the facility granted to a - 
minor or a lunatic under Aot IX of 1908. 
“The conclusion at which we arrive is 
that, inasmuch as the Court of Wards had 
the authority to apply for leave to appeal 
on the applicant/'s behalf, as it was their 
duty to consider whether such an appeal 
was for the benefit of their ward, as the 
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Coart of Wards abstained from applying for 
leave to appeal, and as in addition—and 
this is the most important point—the legal 
personality ofthe applicant must be consi: 
dered ав absorbed in the personality of the 
‘Court of Wards during the period that his 
property remained under their superintend- 
ence, it eannot be said that the applicant 
had sufficient cause for not making the ap- 
plication within the period. We thus do not 
eonsider that the provisions of section 5, Aot 
TX of 1908, can be utilised on behalf of the 
applicant. 

“The last point remains—whether under 
our inherent jurisdiction under section 151, 
Act V of 1908, we should not as a special 
case revive his previous application, and 
allow the applicant the permission which 
he desires. We consider we should not be 
justified in utilising the provisions of the 
section for this purpose. If we took the 
action which he desires us to take we should 
be laying down a principle that, in every 
ease in which the Court of Wards has refused 
to make an appeal on behalf ofa ward, the 
Court should permit the ward to make the 
appeaf on his own behalf as soon as the 
estate is released from superintendence. The 
effect of acceptance of this principle might 
well be to render the position of the opposite 
party in litigation with a ward almost in- 
tolerable. The estate might not be released 
for twenty or thirty years, and during that 
period the title of the other side would 
remain undetermined. and uncertain. We 
gan only utilise the provisions of section 151 
to make such orders as may be necessary 
forthe ends of justice orto prevent abuse 
of the process of the Court. So far from 
considering that the acceptance of this ap- 
plieation would be for the ends of justice 
or to prevent abuse of the process of the 
Court, we consider that its acceptance would 
distinetly be against the ends of justice. We, 
therefore, dismiss the application. The ap- 
plieant will pay his own costs and those of 
the opposite party.” 

We are given to understand that the pro- 
priety of our decision «as questioned at 
length before their Lordships of the Privy 
Council, It has already been noted that 
their Lordships of the Privy Council refused 
special leave to appeal on 16th April 1918. 
The learned Counsel who appeared for the 
flefendant-appellant in the present appeal has 
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admitted that his plea remains "for the 
most part as it was оп the former occasion, 
but he has endeavoured fo supolement the 
arguments that were put forward before us 
then by a reference to a letter which he has 
endeayoured to put into evidence both before, 
the trial Court avd before us. This is & 
letter purporting to Бе · from Mr, Mant, 
Secretary to the Government of India, to his 
client.. ard it is as follows:— 

“With reference to your petition, dated the 
15th Desember 1917, I am directed to in- 
form you that the Government of India 
regret that it is not possible to supply you 
with a copy of their letter to the Govern- 


“ment of the United Provinces regarding 


the release of your ertate from the 
superintendence of the Court of Wards, 
as it is a confidential document, and refers 
to some mattera which are not nesessary 
for the purposes you have in view and 
which it is not in their opinion desirable 
to make public. At the same time they 
sonsider it right to remove as far as 
possible any obstacles which the action 
of the Government may have placed in 
the way of your projected appeal to the 
Privy Council, Тат, therefore, to inform 
you that your estate was released ut the 
instance of the Government of India 
because they were unable to agree that 
the circumstances justified the Li»cal Goven- 
ment in declaring you, urder section 8 (1) 
(d) (iv) of the United Provinces Court ` 
of Wards Act, LV of 1912, to be disqualified 
to manage your own property, and thus 
requiring the Court of Wards to assume 
the superintendence of the estate under 
section 12 of the Act. Iam to add that 
if you intend to apply to the Privy 
Couneil for special leave to appeal, the 
Government of India will have no objection 
{о your using this letter insupport of your 
application in any way that you may think 
advisable.” ; 
This letter has not been proved and, 
if we were going to act upon it, it would 
be nesessay to -give the defendant-appellant 
an opportunity of proving it and to permit 
the other side to produce evidence to rebut 
it. It is not, however, necessary to afford 
this opportunity ае, in our opinion, the 
letter even if proved would bs absolntely 
inadmissible in evidence. Not only would 
it be admissible, it would be irrelevant, 
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Even if it were admissible or relevant we 
should be precluded, as we have already 
stated in our previous jud2ment, from dis- 
eussing the validity of the declaration 
assuming the superintendence of the 
defendant-appellant’s property under the 
Provisions of section ll, Това] Act LV 
of 1912. Whatever may be the opinion 
of’ the Government of India as to the 
point whether the circumstances justified 
the Local Government in declaring the 
defendant-appellant disqualified to manage 
his own property and assuming the 
superintendence of it under section 12 of 
the Act, that opinion вап in no way 
operate against the law as laid down in 
Local Act 1V'of 1919, It je frequently 
possible to hold divergent views as to 
the advisability or inadvisability of taking an 
estate under the Court of Wards. But, when 
a Oourt has to decide on the validity of a 
notification,’ evidence as to the -views held 
by different people upon the subjest would 
be inadmissible and immaterial. 

The вав, therefore, stands as it stood. 
formerly, The decree is obviously а decree 
which has full'effect against the defendant- 
appellant and “the property to which it re- 
lates. This-disposes of the first, second, 
third, fourth, -eighth and ninth groun‘s oon- 
tained in the memorandum of appeal: 
We decide ‘against the defendant appellant 
on the twelfth ground. We lave seen 
the documents in question. They are 
inadmissible in evidence and immaterial. 
We refuse to admit them. 

The remaining ground is as follows:— 
When the Court of Wards were superin- 
tending the estate, they arrived at the fol. 
lowing arrangement with the decree holder. 
If the decree-holder agreed not to bring 
the property to sale but to give the Court 
of Wards- time to pay cf the decree, 
the Court of Wards agreed on the other 
side that they would enhanoa the rate of post 
diem interest by 23 per cent. from 4 per cent. 
to 63 per cent. Payments were made under 
the terms of this arrangement and in the 

"period that the Court of Wards were in 
charge the post diem interest was paid 
up in full and а certain amount .of the 
principal was paid off in addition. Sinee 
the judgment-debtor has recovered posses- 
sion ofhis property he has paid nothing, 
His omission ‘to clear off any portion of 


the debt due is in absolute accord with 
the rest of hig proceedings from the day 
that he signed the mortgage, But the 
question remains whether, in making up 
the account, the payments already received 
and admitted by the deoree-holder should 
be applied to the redustion of principal 
: and intereat according to the terms of 
the decree and not according to the arrange- 
ment which the Court of Wards made 
with the deoree-holder combined with the 
` terms of the decree. The learned Sub- 
“ordinate Judge took the latter view. We 
do not think that he was right in this, 
There can be no doubt as to the fact 
that the Court of Wards, во long as 
they were in charge of the estate, had 
authority under sections 23 and 38, Looal 
Act IV of 1912, to make the arrange- 
ment which they did. But the resump- 
tion of the estate under the orders of 
the Government of India has completely 
frustrated the terms of this arrangement. 
Had this arrangement been allowed to 


subsist, there is. every reason to sup- 
' pose that after a term of years the 
whole of the debt would have “ been 


cleared off and the Property would not 
have been brought to sale, Provision would 
at the same time have been made for 
the support of the defendant appellant. 
Owing to the resumption of the estate 
the defendant-appellant has been left once 
more to manage his property as he wishes, 
and has again proved his absolate unfitness 
to do so. The result may now be that 
the whole of his property will be sold up. 
He apparently prefers that this should 
be the case as he resents indignantly 
any attempt to assist him. As he ap- 
pears incapable of adhering to the 
terms of any settlement that he may 
choose to make, it is not likely that he 
will receive any assistance from ару one 
so long as be conducts his own affairs, 
But the fact remains that the arrange. 
ment has been frustrated, and, although 
the deoree-holder has been deprived of his 
remedy in hringing the property to sale, 
- he stands to benefit, if the learned Sub. 
ordinate Judge’s view is accepted, to a 
considerable extent by receipt of a larger 
amount of interest than the amount which 
the Court awarded under the decree. In 
these circumstances we consider that the 


£92 


RAJAH OF RAMNAD V. MEERASA МАВАККАТАН, 


judgment-debtor must be given credit for 
all the payments made and we shall 
direst an account to be made up to the 
date of the decree upon this basis. 

. We note that the provisions of Order 
XXI, rule 2, have been complied with, as 
the decree-holder has himself certified the 
payments although be desires to. divert a 
portion of them to the purposes provided 
by the agreement. 

The case then stands aa follows, The 
decree is’ a good decres, and it is to be 
executed against 
amount which will be found due in our 
final order. As the property is ancestral 
land, the execution will be transferred to 
the Collector under the Third Schedule of 
the Code of Civil Procedure and the rules 
made under it. 

We wish to draw the Collestor’s atten- 
tion to the following points:—This decree 
was passed in 1912 and the decree- holder 
has been prevented from realizing the 
major portion of the monsy due to him 
by the action of the judgment-debtor for 
а реріой which now has extended to over 
six years. Certain payments have been made, 
but those payments were made by the 
Court of Wards, not by the judgment- 
debtor, and were made against the wish 
of the judgment debtor. The Collector 
must proceed with all expedition to 
execute the decree. He has powers for 
liquidation of the decree under the seventh 
paragraph of the Third Schedule and the 
rules made under it. It will be for him to 
decide whether · һе will or wiil not use 
those powers, but it is not open to him 
to listen to avy objections insonsistent 
with the decree or the order transferring 
the. execution from the jadgment debtor. 
If the judgment debtor is permitted to 
raise such objections before the Collector 
every time that the decree comes up for 
execution, to get the decision of those 
objections referred to a Civil Court, and 
to carry the matter to the Court of final 
appeal, the decree-holder will be kept 
out of his money for an indefinite period. 

The judgment-debtor has succeeded in 
respest of about one- twenty-sixth of what 
he wants. He will, therefore, pay 25/26ths 
of his own costs and those of the opposite 
party. The opposite party will pay one- 
twenty-sixth of its own costs and those 
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of the judgment-debtor. Tne surplus costs 
awarded against the judgment-debtor will ' 
be made a portion of the decree. 

Appeal partly allowed. 


MADRAS HIGH COURT. 

Ѕесозр Crvit APPEALS Nos, 571 то 579 

AND 773 то 776 or 1916 anp 169 anv 170 
or 1917. 

September 10,1918. 
Present:—Mr. Justice Phillips and, Mr. 
Justice Kumaraswami Sastri. 

B. RAJARAJESWARA SETHUPATHI 
alias MUTHURAMALINGA SETHU- 
PATHI AVERGAL, RAJAH or RAMNAD 

—PLAINTIFF — APPELLANT 
versus 
MEERASA MARAKKAYAR 

AND OTHERS— DEFENDANTS — RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 13 (3)— 
Vanpayir, charge for—Crops grown by aid of tempo- 
rary wells, whether improvements—Landlord and 
tenant—Custom not to charge for dry waste lands wnless 
left waste by wilful default—Burden of proof of 
default. 

Temporary wells by which crops are grown are 
improvements within the meaning of seotion 13 
(8) of the Madyas Estates Land Act and a charge 
for vanpayir is legally leviable in respect thereof. [p. 
894, col. 2.] ; 

The expression ‘improvement’ in the section is 
not restricted to permanent improvements, but also 
includes temporary improvements which materially 
enhance the value of the holding for the period 
during which they are in existence. [р. 895, col. 1.] 

Where a custom exists in a holding whereby 
waste dry lands are not chargeable unless left 
waste by wilful default, the onus is on the land- 
lord to prove the default on which he relies to make 
the waste land chargeable. [p. 894, col. 2,] 


Second appeals against the decrees of 
the District Court, Башпай at Madura, 
in Appeal Suits Nos. 173 to 178, 180 
to 182, 355 to 358, 283 and 234 of 1915 
respectively, preferred against the decrees 
of the Court of the Special Deputy 
Collector, Ramnad, in Summary Suits 
Nos. 3139, 3143, 3158, 3180, 3188, 3192, 
3202, 3254, 3559, 3176, 3206, 3208, 3295, 
3297 and 3286 of 19:4. i 

These second appeals coming on for 
hearing on the 30th January 1918, the 
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Court (Bakewell and Phillips, JJ.) delivered 
the following 
JUDGMENT,— The series of decisions in 
ihe Distriet Court and High Court relied 
юп by the District Judge do not altogether 
establish в custom that waste is not 
chargeable even if it be due to the rysis 
wilful neglect [wide Arunachallam Oheitiar 
v. Mangalam (1) and Udayal v. Arunachala 
Oheltiar (2) and Ramasami Servaigaran v, 
Athwaraha Ohariar (3) recently desided ]. 
The custom upheld in those cases was that 
waste dry lands were not chargeable 
unless left waste by wilful neglect. The 
District Judge is, therefore, directed to 
reconsider his finding and decide whether 
the oustom found by him is supported by the 
evidence or whether the custom is as 
found in the cases referred to above. In 
the latter case, he must further decide whether 
plaintiff has proved that any of the waste 
in these suits was due to defendants’ wilful 
neglect. 


The finding should be submitted within six 
weeks from this date and ten days will be 
allowed for filing objections, 





In compliance with the order contained 
in the above judgment, the Distriot Judge 
of Ramnad at Madura submitted the follow. 
Ing , 

FINDING.—1have been directed to submit 
a finding on the following issue:— 

“Whether the custom found by the Dig. 
triot Judge is supported by the evidence or 
whetherthe custom is as found in the casey 
referred to above and in the latter case, whe- 
ther plaintiff has proved that any of the waste 
in these suits was due to the defendants’ 
neglect.” 

My predecessor observed that “the evidence 
in the case is that certain portions of 
holdings were left unoultivated in suit 
Faslis, that this was not due to default on the 
part of the ryots, that rent has never been 
charged on waste but that the question has 
been raised and contested but not settled 
between the landlord and ryots since Fasli 
1818." - He also relied on certain decisions in 

(I) 86 Ind, Cas. 329; 40 M. 640; 20 M, ф. Т, 70; 4 


L, W. 37; 31 M. L. J. 168. 
(2) 27 Ind. Cas, 872; (1915) М, W. N. 190; 2 І, W. 
145 


(8) 44 Ind. Cas. 668; 23 M. L. T, 183; 7 L. W. 471; 
(1918) М. W, N, 340, 
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support of the view that rent was not charge- 
able on waste, 


As regards the decisions relied on by 
my predecessor, their Lordships observe 
that they “do not altogether establish a 
custom that waste is not chargeable even 
if it kedue to the туо? wilful neglect”, 
and that the custom upheld in the report- 
ed cases was “that waste dry lands were 
not chargeable unless left waste by wilful 
negleot.” 


Now to come to the oral evidence on 
record, I find that the only matter that 
has been satisfactorily proved jg that no 
charge used to be made for waste till 
Fasli 1317 and that from Fasli 1818 tha 
matter has been under litigation, The 
witnesses examined. оп both sides swear 
generally that it is not customary to 
charge for waste. But the question does 
not appear to have been put to them 
specifically whether the custom they refer. 
red to is an absolute custom, irrespeotive of 
default on the part of the ryots, lam not, 
therefore, prepared to find upon the strength 
of these loose statements that such an absolute 
custom has been established, The “mere 
omission or failure to collect rent for waste 
lands until Fasli 1317 ig not sufficient to 
establish a oustom that such lands could 
never be charged even if they were left 
waste through the wilful neglect of the 
tenants. I may also add that such а 
custom, even if established by the evidence, 
must be rejected as unreasonable, The 
following observations of Justice Sadasiva 
Aiyar in Ramasami Servarigaran v. Athi. 
varaha Оћатѓат (3) appear to me to be 
pertinent: "I do not think thata onstom 
to let lands lie waste (without regard to 
reasonable area and without regard to good 
or bad seasons and existence or absence of 
facilities for irrigation) for indefinite periods 
at the tenants’ sweet will and pleasure with 
absolute freedom from liability to payment 
of апу rent is а reasonable custom which 
сап be recognised by Courts," [ Ramasamz 
Sercaigaran v. Athivaraha Chariar (3).] I 
find on the first part of the issue that the 
evidence isnot sufficient to establish an 
absolute sustom which appears to have been 
found by my predecessor, I find that the 
custom is as found inthe oases referred 
to in the order of remand, 


894 
RAJAH OF RAMNAD 0, MEERASA MARAKEAYAR. 
-' The next question I am to  eonaider is 
whether plaintiff has proved that any of the 
waste in these suits was due to the defend- 
ants’ wilful neglect. No question appears 
to have been put about this matter during 
the examination of P. W. No. 1. P. W. No. 2 
swears that land No. 170 is cultivable 
though sandy, that land No. 817 is quite fit 
for cultivation, that land No. 1186 is cultivable 
land, that land No. 163 may be cultivated 
once in 3 ог 4 years and with trouble taken 
by the ryof and that if there is heavy 
rain laud No. 392 may be cultivated with 
horse.gram, that about 2 Kulis of 
No, 330 are cultivable in parts and 
on the rest of the lands horse gram 
be grown when there is heavy rain. 
states further that 14 or 2 Kulis of land 
No. 57i is covered with a tope and that 
the remainder of the land із cultivable, 
that land No. 214 is a little high but is 
oultivable ard that No. 2c9 is not saline 
but quite fit for cultivation. In faet the 
evidence of P. W. No. 2 shows that the lands 
which are said to be unoultivable sould be 
oultivated. 

D.W. No. 1 swears that in Faslis 1321 and 
1322 lands Nos. 602, 681, 607, 424, 1354 and 
1355 were cultivated, that lands Nos, 163, 
525, 326 and 330 were waste being sandy 
and high level and that lands Nos. 1353, 
1354 and 1355 are Kollais in village-site. 
He admits in re-examination that all the 
waste lands may become oultivable when 
there is timely rain, though he adds that 
there was no sufficient rain in the suit 
Faslis. D. W. No. 2 swears that excsot 10 
Kurukkams in land No. 317 the rest is 
eultivable and that 6 Kurukkams out of 
the said 10 Kurukkams form a water- 
eourse. D. W. No.3 swears that some of 
the lands were cultivated in the suit 
Faslis and that other lands were left waste. 
But he admits that they could also be 
sultivated if there wassufficient rain. I have 
пэ doubt upon the oral evidence of the wit- 
nesses examined in the case that the lands are 
capable of cultivation provided there is 
guffiaient rain. 

The next question for consideration 1з 
whether during the suit Faslis there was ог 
was not suffiaient rain for the caltivation of 


the lands in dispute. There is nothing 
in the evidence of plaintiffs witnesses 
about this matter, put the witnesses 
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examined for the defendants swear that 
there was not sufficient rain. Bat they 
are all interested witnesses and I am not 
prepared to act upon their evidence. 

The decision turns, therefore, on the’ 
question as to whether the burden of proof 
lies on the plaintiff or on the defendants. 
In the case referred to above, Justice 
Sadasiva Aiyar observes that it would 
lie on the ryofs to ‘prove that the lands 
were left waste not through any default 
on their part. If that view should be 
upheld, my finding will be thatthe ryss 
have not proved to my satisfaction that 
they had not suffisient facilities for cultivat- 
ing the lands in question during the 
suit Faslis. I find, however, that the issue 
as remitted in the order of remind directs 
me to find whether plaintiff has proved 
that any of the waste in these suits was 
due to defendants’ wilful neglect. If their 
Lordships intended to throw the burden 
on the plaintiff, I must find that he has not 
made out wilful neglect on the part of the 
fenants. 





These second appeals soming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered the 
following 

JUDGMENT.— We accept the. finding that 
the custom is that waste dry lands are 
not chargeable unless left waste by wilful 
default. This was the oustom referred to 
in the order of remand and we cannot go 
behind that order now. Оп this finding 
we think that the burden of proving wilful 
default is on the landlord. The finding 
is that no charge has ever been made 
for waste dry lands, and under the law as 
varied by the custom the contract between 
the parties is that waste lands are not to 
be charged unless left waste by the wilful 
default of the tenant. In this view it 
ig undoubtedly incumbent on the landlord 
to prove the default on which he relies 
to make the waste land chargeable. The 
District Judge finds that he has not dis- 
charged this burden and we accept this finding. 

As reggrds the charge for Vanpayir, the 
Judge finds in Second Appeal No. 169 of 1917 
that the temporary wells by aid of which 
the crops were grown are improvements 
within the meaning of sestion 18 (3) of 
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the Esjates Land Act. We accept this 
finding and would apply it also in the other 
cases in which no such finding is given, for 
We бап see no reason to restrict the meaning 
of improvement to a permanent improvement, 
for temporary improvements ean materially 
enhanee the value of the holding for the 
period during which they ara in existence. 


| On another ground plaintiff's claim to crop. 
war rents must Бә disallowed. The tenants 
admitted only a rate of 55 Fanams per Kuruk- 
kam, and the District Judge finds that 
plaintiff has failed to prove any other rates to 
be payable. 

Tbe second appeals are accordingly dismiss- 
ed with costs, 

M. 0. P. 


Appeals dismissed. 





: PUNJAB OHIEF COURT. 
бксонр Отуп, Appeat No. 2734 or 1918. 
February 12, 1919, 


Fresent:—Mr, Justice Broadway, 
BHAG MAL дар ANOT oER—PLatntipry— 
APPELLANTS 
067818 
HARI SINGH ayp OTHERS— DEFENDANTS 
— Resvonvgats, 


Shamilat—Transfer у: one co-sharer of his right of 
occupation, effect of ~Punjab Courts Act (VE of 1918), 
8. 41 (8;—Appeal, second—Custom—Certificate, whe- 
ther necessary, 


a village to 
object to a transfer by another co-sharer of his 
right of occupation in the village common land, 


An appellant cannot in Second appeal challenge 
a right on the basis of some custom without a 
certificate, 

Second appeal from the decree of the 
District Judge, Karna!, dated the 19th June 
1918, affirming that of the Munsif, Ist 
Class, Rohtak, dated the 19th Maroh 1918, 
dismissing the claim. 

Mr. La*sshmz Narain, for the Appellants. 

Lala Shamair Ohan 1, for the Respondents, 

JUDGMENT.—The plaintiffs agpellants 
sought to get a sale of a site in the 
abadi of the village set aside on the 
ground that the vendor had no Power to 
Bell it and that the vendees, by building 
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on it, deprived the plaintiffs-appellants of 
their rights of user. 

It has been found that the vendor had 
been occupying the said site for many 
years and bad erected a Gatwar thereon 
40 years ago, which he has now sold. 
The vendor and vendees are both pro- 
prietors in the village Tbe site is ad- 
mitted]y a part of the common land be. 
longing to Pana Rajan and the vendees 
admit that in the event of the village 
sites being partitioned this land would 
have to be brought into hotch- pot, 

All that the vendor has done is to 
transfer his right of occupation and I cannot 
see that the plaintiffs appellants have any 
right to object [Bhogwan Dos v. Futteh Singh 
(1, and Ram v. tir Bakhsh (2)]. Mr. Shamair 
Chand, for the respondents, contended that 
the right to sell could only be challenged 
on the basis of some custom and that 
the absence of a certificate tara an appeal, 
There is force.in this as well, 

1 dismiss the appeal with oosts, 


Appeal dismissed. 
(1) 42 P В, 1884, 
(2) 38 P. В. 1601; 71 P. L. R, 1901. 


ALLAHABAD HIGH COURT. 
Exeoction First ArPEAL No, 208 ок 
1918, 

March 7, 1919, 

Present :—Sir Henry Richards, KT, 
Chief Justice, and Justise Sir P. C. 

. Banerji, Кт. 
kai KRISHNAPAL SINGH AND OTHERS— 
DECREE. HOLDERS — APPELLANTS 
versus 
Ds. D. L. RANJIT SINGH AND orHERS— 


JUDGMENT- DEBTORS— RESPONDENTS. 

Execution of decree—Court, duty of —Mesne profits, 
award of—Ewecuting Court, whether can vary decree 
by allowing deductions. 

It is the duty of an oxecuting Court to execute 
a decree as it stands without making any varia- 
tion in its terms. [p. 896, col. 1.] 

Where a decree awarded a specific sum as mesne 
profits and became final : 

Held, that the Court executing the decree could 
not allow any deductions from the amount awarded. 
Cp. 896, col. 2.] 
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Execution first appeal against the decision 
of the Judge of the Court of Small Canses 
at Allahabad, exercising the powers of a 
Subordinate Judge, dated the 18th March 
1918, 

Mr. Baleshri Prasad, for the Appellants. 

The Hon'ble Dr, Tej Bahadur Sapru, for 
the Respondents, 

JUDGMENT.—This appeal arises ont of 
execution proceedings. The main question 
relates to mesne profits. In a suit for 
ejestment from а house the learned Sub- 
ordinate Judge made the following deoree: 
“Tt is ordered that the plaintiff do get 
from the defendants Rs. 65, the rent for 
Ostober 1905, and the moveables specified 
below, otherwise Ra. 250, the value thereof, 
as well as mesne profits pendente lite and 
future up to thedate-of possession at Rs, 65 
a month together with future interest аб 
the rate of 8 annas per cent. per mensem." 
This decree was set aside by this Court and 
the suit dismissed. On appeal to His 
Majesty in Council the decree of this 
Court was set aside and the decree of the 
Trial Court restored with costs, The decres- 
holders are now seeking to execute the 
decree. The respondent Dr. Ranjit Singh 
slaimed to deduct from the mesne profits of 
Rs. 65 a month certain payments which he 
alleges he had made in respect of repairs, 
taxes, ground rent and other matters and 
interest thereon. His oontention found 
favour with the Court below and the sum 
of Rs. 9,957-1-7 was allowed to be deduct- 
ed against the Rs. 65 per mensem. We 
think that the decision of the Court below 
was not correct. The Court had to execute 
as it stood the decree whicb had become the 
final decree in the suit, namely, the decree of 
the Subordinate Judge. The deoree could 
not be varied in any way. It may well 
be that the whole or а considerable portion 
of the deductions allowed by the Court 
below might have been allowed if the Court 
was fixing what mesne profits should he 
allowed to the plaintiff, But the deoree of 
the learned Subordinate Judge fixed the mesne 
profits at Rs. 65 per mensem and that 
decree has become final. Certain anthori- 
ties have been cited to us including the 
ease of Kachar Ala Chela v. Sha Oghadbhat 
Thakarshi (1). А little consideration will 


(1) 17 B. 35; 9 Ind, Dec. (x. s.) 28, 
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show that all that these cases deoided was 
that allowances for certain payments oan 
be made in favour of the person in posses- 
sion when the Court is ascertaining what 
mesne profits it should award in a suit for 
possession of immoveable property. Mesne 
profits are defined by section 2, clause (12) 
of the Code of Civil Procedure, and thera 
can be no doubtthat the Court is entitled 
to take oertain matters into consideration 
when ascertaining what the mesne, profita 
are to be. But in the present case this 
had already been done or must be assumed 
to have been done, when the learned Sub- 
ordinate Judge awarded mesne profits at the 
rate of Rs. 65 per mensem. It appears 
also that the Court below in ealoulating 
costa allowed in the Court of first instance 
omitted: to include interest on those costa, 
although awarded in the original deoree. 
Н seems also that the Court below itself 
intended to give interest on these costs 
because itisso stated in the judgment. 
The interest amounts to Rs, 836.8-6. The 
decree-holders are entitled to this sum 
also. With regard to interest on the costs 
in this Oourt and in the Privy Соппо no 
mention of interest is made in the decision 
of their Lordships of the Privy Council, 
and we see no reason to interfere with the 
view taken by the Court below with regard 
to this: item, The claim for interest on 
the other amounts was disallowed by the 
Court below, and we see no reason to 
interfere. The result is that we modify 
the order of the Court below by allowing 
the two sums, namely, Rs. 9,957.1-7 and 
Rs, 836.8-6 in. addition to the amount 
allowed by that Court. To this extent we 
allow the appeal. Costs here and in the 
Oourt below wil be in proportion to failure 
and success. Costs in this Court will in, 
clude fees оп the higher scale. 
Appeal allowed, 
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А SURAJ BALI LAL v. RAM DULAR SINGH, 


OUDH JUDICIAL COMMISSIONER’S 
А COURT. 
Srconp Civit Appear No. 92 or 1918, 

- December 16, 1918, 
Present:—Pandit Kanhaiya Lal, A. J. О. 
SURAJ BALI LAL AND OIHERS—PLAINTIFFS 
— APPELLANTS 
versus 
RAM DULAR SINGH AND ANOTHER— 
DEFENDANTS — RESPONDENTS, 

Construction of document —Further charge, deed of 
—Covenant allowing redemption independently of 
previous mortgage, effect of —Transferee from mortgagor, 
position of. 

Where a deed indicates an intention to create a 
further charge over property previously mortgaged, 
and estops the executant from redeeming the earlier 
mortgage until the money due on the previous 
mortgage is first paid, the mere fact that there is 
an additional covenant allowing redemption inde- 
pendently of the preyious mortgage, if the money 
is paid within a certain period, does not discharge 
the general effect of the deed rendering the pro- 
perty previously mortgaged  unredeemable if the 
money is not paid within a certain period unless 
payment is made in respect of both the deeds. 
The covenant is not merely personal and can 
be enforced against a transferee, [p. 897, col. 2.] 


Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the 15th Desember 
1917, modifying that of the Additional 
Munsif, Sultanpur, dated the 20th August 
1917. 

Messrs. A. P. Sen and Н. К, Ghosh, for the 
Appellants. 

Pandit Harkaran Nath Misra, for Respond- 
ent No. 1. 

JUDGMENT.—The quastion for considera- 
tion in this appeal is whether a certain 
deed, described as a deed of further charge, 
operates to create a charge on tke property 
whish was previously mortgaged by the same 
person with the same individual. The 
Courts below found that it purported to 
create a charge on the property previously 
mortgaged and that the transferees of the 
interest of the original mortgagor could not 
redeem the earlier morigaga which was 
with possession without paying tha money 
due on the subsequent deed. The deed 
reoites the earlier possessory mortgage and 
then goes on to say that when the 
executant seeks to redeem the earlier mort. 
gage he shall have first to pay the money 
due on the previous deed and thaf until the 
money due on the previous deed is first paid, 
the previous possessory mortgage shall not ba 
capable of redemption. It desoribss itself 
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as а deed*of further charge with possession 
(zarmazid mai qabza), gives a detail of the 
mortgaged property and winds up by saying 
that the money due on the deed shall be 


,repayable with interest at one per cent, per 


mensem by the end of Jeth 1301 Fasli 
and that if the money is not so paid, it 
shall be repayable at the time of the re- 
demption of the previous possessory mort- 
gage with enhanced interest at Rs. 1-9-0 per 
cent. per mensem. 

The argument of the learned Counsel for 
the plaintiffs-appellants is that the deed 
contains a promise to pay money independ- 
ently of the previous possessory mortgage, 
if the payment is made within a certain 
period, and that the embargo placed on the 
redemption of the previous mortgage, until 
the money due on this deed is first paid, 
is not absolute. It is further contended on 
the autbority of the decision in Ram Adhin 
Misra v. 91а Bakhsh Singh (1) that the 
transferee of the mortgaged property is in 
апу case not bound by such an embargo, 

But as pointed out in Chandrika Per. 
shad v. Jagannath (2), the deed in ques- 
tion indicates an intention to oreate a 
further sharge on the property previously 
mortgaged, estops the exesutant from rédeem- 
ing the earlier possessory mortgage until the 
money due on the previous deed is first 
paid and gives the description of the mort- 
gaged property over which the charge is 
to be created. The mere fact that there is 
an additional covenant, allowing redemption 
independently of the previous mortgage, if 
the money is paid within a certain period, 
does not discharge the general effect 
of the document, which purports to be 
a deed of further charge, rendering the 
property previously mortgaged unredeem- 
able if the money is not paid within a 
certain period unless payment is made in 
respect of both the deeds. In other 
words, there is a covenant for the oon. 
solidation of the deed with the earlier 
mortgage, creating at the same time a 
charge on the mortgaged property for the 
entire debt, and the plaintiffs who are 
the ftransferess of the mortgaged pro- 


perty are bound by that covenant. The 
covenant is not merely personal and oan be 
enforced against the transferesa. The 
(1) 25 Ind, Cas, 905; 17 O. С. 303, 
(2) 8 0, C. 227. 
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decisions in Gaya Din Singh v.. Har Karan 
Singh (3) and Ohauharja Bakhsh у. Ram 
Harakh (4) elaborate the same view. In 
Ganga Kam v. Kirtarth Rai (5) а similar 
view was adopted, 

The defendant has filed a oross-objeotion, 
claiming interest at Rs, 1-90 per cent. 
fer mensem, But as that rate is penal, 
the lower Appellate Court has rightly 
refused to enforce it. 

The appesl and the cross objections are, 
therefore, dismissed with costs. 

Appeal dismissed. 

(8) 22 Ind. Oas. 132; 16 О, C. 267, 


(4) 32 Ind. Cas, 740; 2 О, L. J. 601. 
(5) 9 Ind. Cas. 319; 88 A. 398; 8 A. 1, J; 158. 


MADRAS HIGH COURT, 
Lerrers Parent ÁPPEAL No. 108 or 1917, 
January 6, 1919. 

Present : —Sir John Wallis, Kr., 
Chief Justice, Mr. Justice Napier and 
Mr. Justice Kumaraswami Sastri. 
KRISHNA SHETTI alias KRISHNAYA 
AND ANOTHER— PLAINTIFFs— 

APPELLANTS | 
versus 
GILBERT РІМТО AND OTHERS—D 2FENDANTS 


Nos, 2 To ?T— RESPONDENTS. 

Mulgeni lease—Covenant against alienation, breach 
of — Re-entry, provision for, whether enforceable-—Tians- 
fer of Property Act (IV of 1882), ss. 105, 106, 111, 114, 
applicability of—Contract Act (IX of 1812), s. 74. 

A Court has no power to relieve against a 
provision in a mulgeni lease for forfeiture or re- 
entry on breach, by the lessee, of a covenant against 
alienation. [p. 904, cols. 1 & 2.] : 

Such a covenant cannot be regarded asa stipula- 
.tion by way of penalty and it does not fall within 
the provisions of section 74 of the Contract Actas 
amended. [p. 904, col. 2.] 

Per Wallis, C.J,—(Napier, J., dissenting). — Although 
agricultural leases are excepted from the operation 
of sections 105 to 116 of the Transfer of Property 
Act, the principles of the Act may, as embodying 
rules of equity, justice and good conscience, be 
applied to them in the absence of special reasons 
for not doing so. [р. 905, col 1.] 

Per Napier, J—The provisions of the Transfer of 
Property Act cannot be resorted to as guides in 
dealing with matters that have been excluded from 
the purview of the Act by express words. There 
is, however, no statutory oar to seeking for guid- 
ance in such oases from the English Law. [p. 905, 
cols. 1 & 2.] 
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Appeal, under oelause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Sadasiva Aiyar and Mr. Justice 
Bakewell, dated the 24th July 1917, in 
Second Appeal No. 92 of 19-6, preferred 
against the decree of the District Court, 
Sonth Kanara, in Appeal Suits Nos. 64 and 
67 of :915, preferred against tha desree of 
the Court of the District Munsif, Mangalore 
in Origival Suit No. 410 of .9,3. 

FACIS.—This was a suit for possession 
of plaint land on the ground of forfeiture 
and for arrears of rent, damages and fnture 
mesne profits. Оа .9sh April 1902 one 
Ramaprachary obtained from the plaintiff 
the plaint property on Mulgeni and executed 
a counterpart, which provided that the lessee 
should pay to the plaintiff an annual rent of 
Rs, 22-8-0 by 8th of April of each year 
etc. The material part of the counter part 
was as follows:—‘In case I or my repre. 
sentatives are obliged to mortgage or sell 
my Mulgeni right in respect of the said 
land as well as the existing house belong- 
ing to me and also the improvements 
effected hereafter, we shall first inform you 
and your daughters after you abont it, 
giving a written notice, If you fail to act 
in accordance with the said notice, or if a 
reply is not given thereto, we will effect 
the alienation through mortgages, sale, eto., 
to others as we like. The alienations which 
I or my representatives may effect in con- 
travention hereto shall immediately be void 
and neither I nor my representatives shall 
raise any right or objection to your or to 
your daughters’ taking possession of the 
land aud enjoying the said land inclusive 
of improvements.” First defendant pur. 
ebased the Malgeni right from the lessee’s 
widow with the consent of the plaintiff on 
30th November 1911, undera deed whioh, 
however, contained ro olause regarding for- 
feiture but simply said "you should act 
according to the terms of the Mulgeni 
lease.” He sold it to the 2nd defendant, 
who again has sold it to the »rd defend. 
ant. The last two alienations were without 
the consent of the plaintiff. The defence 
was that the plaintiff was estopped from 
seeking to enforce forfeiture, and tnat the 
clause was penal and unenforceable. The 
District Munsit gave a deoreein plaintiff's 
favoar with permission to the defendants to 
romove the superstructure they had erected, 
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On appeal, the District Judge held that 
the covenant was in effect one for pre- 
emption, "since plaintiff had not the right 
to prohibit the alienation but only a right 
to be allowed an opportunity of exercising 
his option”, and found that plaintiff, not 
having shown that he would have bought if 
he had been given the opportunity, was not 
entitied to enforse forfeiture and get posses- 
sion, 


On appeal to the High Court, the follow- 
ing judgment was delivered by 


Sapasiva Aryan, J.—The plaintiff is the 
appellant, He let the plaint land on 
Mulgeni lease in April 1909 to one 
Ramappachary at an annual rent of 
Rs. 22.8.0 Mulgeni lease is a permanent 
agricultural lease. There was а small 
tiled building on the agrionltural holding 
and its prise of Ri. 81.4.0 was received 
by. the lessor (the plaintiff) from the 
lessee (Ramappachary). The area of the 
entire holding (ineluding the house site) 
was paying an assessment of Rs. 12-7-5 
to’ the Government. The lessor himself 
seems to have been only a Mulgeni lessee 
from the Muligar (one Labadaya Venkat- 
roya) paying au annual rent of Rs. 4 to 
that Venkatroya. There is a forfeiture 
clause in Ramappachary’s lease deed ‘see 
counterpart Exhibit A) bu' 16 is nota for- 
feiture for default of non-payment of rent, 
As the real meaning of the forfeiture 
clause was a matter of controversy, I shall 
here set it out in full, ‘In oase I" (that 
is the lessee) "or my representatives are 
obliged to mortgage or sell my Malgeni right 
in respect of the said land as well as the 
existing house belonging to me and also the 
improvements effected hereafter, we shall 
first inform you” (the lessor) "and your 
daughters after you, giving a written 
notice. If you fail to act in accordance 
with the said notice or if a reply is not 
given thereto, we will effect the alienation 
through mortgages, sale, eto., to othsrs as 
we like. The alienations which [ or my 
representatives may effect, in contravention 
hereto, shall immediately be void and 
neither I nor my representatives shall 
raise any right or objection te your or 
to your daughters’ taking possession of 
and enjoying the said land  inolusive of 
improvements.” - 
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The first Court seems to have thought 
that the above clause provided “restraints 
against alienations", The restraint is nof, 
however, a total restraint of alienation 
but only а restraint against alienation 
without previous notice to the lessor, In 
the judgment of the lower Appellate 
Court, the learned District Judge says 
that by this clause the lessse undertook 
“not to charge or alienate the property 
without giving the landlord the option of 
taking the charge or buying the property.” 
І am unable to find anything in the clause 
which confers a right of or analogous to 
pre-emption in favour of the landlord. As 
I interpret it, it merely imposes an 
obligation on the le:sea to give prior 
notice to the landlord, before transferring 
his (the lessee’s) rights by way of mortgage 


or sale. What benefit the landlord is to 
get from such a prior notice does not 
appear from the olauss. Thera із по 


provision that the lessor can object to the 
transfer and that on such objection the 
lessee shall not be entitled to transfer 


the lease (along with the house) to the 
person objested to by the landlord, (In 
England if the lessor withholds his 


consent to a transfer unreasonably, the 
Court might ignore such refusal)  For- 
feiture clauses are always construed very 
strictly and so interpreting the clause in 
the present lease, I do not think it 
requires the lessee to obtain the consent 
of the landlord to a transfer of the 
lease right. The widow and heir of 
Ramappashary, the lessee, sold her Mulgeni 
right (presumably along with the house, 
though the plaint omits to say во) to 
the Ist defendant on 20th November 1911, 
the plaintiff having  consented to such 
transfer and having attested the transfer 
deed. {16 is to he regretted that the trans- 
fer deed Exhibit [ has not been printed.) 
Thea, the ls. defendant transferred his 
rights to the 2nd defendant in March 1912 
by Exhibit II and the 2nd defendant in 
~eptember 1914 to the 3ıd defendant and 
another by Exhibit ILL, Prior notice was not 
given of either of these later transfers to 
the plaintiff. It may be here noted that 
the 2nd defendant has built a rice factoy 
worth about Rs. 2,000 on the site and the 
plaintiff oliims to resover the land with 
his rice factory bounding on it without 
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paying any compensation. He-also sues 
for arrears of rent and for damages for 
the trees out. The lower Appellate Court 
dismissed the plaintiff's suit so far as 
it related to possession, while affirming 
the Munsif’s decree on the question of rent 
and damages. 


It is difficult to understand the reason- 
ing of the learned District  Munsif. He 
cays that the forfeiture clause was inserted 
to ensure the due performance of this 
covenant”, (that is, according to the 
District Judge, to give the landlord the 
option of obtaining the benefit of the 
proposed sale to a third person for the 


landlord himself). The District Judge 
proceeds: “But I do not think that every 
breach of the covenant would give the 


plaintiff a right to prohibit alienation but 
only a right to be allowed an opportunity of 
exercising his option...............uxhibit A 
does not give plaintiff any power to 
restrict the (lessee’s) plaintiff's right of 
alienation, but only the power to buy at 
the price asked for by the lessee, and I 
do not think he can treat an alionation as 
invalid unless he shows that he would have 
bought if he had been given the oppor- 
tunity. As matters stand, there is nothing 
to show that he wonld have accepted an 
offer made by the lət defendant" (that 
is, if the lst defendant had made the offer to 
the plaintiff before be made if to the 2nd 
defendant). “I find that the plaintiff is not 
entitled to forfeit the lease or to recover 
possession of the property.” 


I am unable to hold, as I said already, 
that the forfeiture clause gives any right 
to the landlord to exercise an option to 
himself obtain the charge or the sale when- 
ever the lessee wishes to create a charge or to 
make a sale. Even if the clause is воп: 
strued as the District Judge oonstrues it, 
I do not see anything inthe clause which 
makes it obligatory on the lessor to prove 
that he would have exercised such an 
option before he could claim to forfeit the 
lease on account of the omission to make 
the previous offer, 


Apart then from the District Judge’s 
reasons, is the plaintiff legally entitled to 
forfeit the lease and if he is so entitled, 
. has the Court power to relieve against 


INDIAN OASES, 


“1919 


the forfeiture? Section 10 of*the Transfer 
of Property Act provides: ‘Where property 
is transferred subject to a condition or 
limitation absolutely restraining the trans- 
feree,..from parting with or disposing of his 
interest in the property, the condition or 
limitation is void, except in the case ofa 
lease where the condition is for the benefit 
of the lessor or those claiming under him.” 
The condition in question in Exhibit B does 
not absolutely restrain the lessee and it must 
also be deemed to be forthe benefit of the lessor, 
as the lessor is entitled to avoid the lease 
on breach of the condition. It is olear 
that sections 105 to 116 of the Transfer of 
Property Act do not apply to agricultural 
leases (see section 117). Mr. Sitarama 
Rao argued, however, that, though the 
sections themselves do not apply, the prin- 
ciples cf the provisions enacted in sections 111 
and 114 might and ought to be applied 
to agricultural leases also, Section lll says 
that “а lease of immoveable property 
determines...{g) by forfeiture, that is to 
say, in case the lessee breaks an express 
condition which provides that, on breach 
thereof, the lessor may reenter or the. 
lease shall become void", section 114 pro. 
vides “for relief against forfeiture for поп. 
payment of rent.” The argument of Mr. Sita- 
rama Rao was that, as regards agricultural 
leases also, the “lease determined by the 
breaking of an express condition which 
provides " for re-entry on breach and 
that relief against forfeiture as regards 
agricultural leases can also ba given by 
Courts only if the condition relates to 
payment of rent, 

I think the Legislature has expressly 
exchided agricultural leases, from the 
operation of ' these sections, which are 
based principally upon English precedents, 
The English Courts are naturally guided 
to their conclusions by the Real Property 
Law of England, by the conditions of the 
real property in England and by the strict 
common law notions of the sacredness of 
contracts. Perpetual leases and the status 
of tenancy not based on express contrast are 
practically foreign to English Law. [See also 
Abbakka Shettht v. Seshamma (1), where 
I ventureg to state that even the denial 


(1) 25 Ind, Cas, 944; (1914) М, W. N. 915; 16 М. 
L. T. 442, 
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of a landlord’s title does not in all oases, 
according to the Indian Common Law, 
entail the forfeiture of the tenancy, that 
prinsiple having been also adopted in the 
Madras Estates Land Aot.] I think that 
а decision on the question whether a forfeiture 
clause is to be relieved against or not should 
be based, so far as Indian Courts are соп. 
cerned, on principles of justice, equity and 
good conscience as regards agricultural 
leases, and not on the analogy of the 
provisions of Chapter V of the Transfer 
of Property Act or upon the English 
precedents whish are substantially repro- 
duced therein. The Indian Legislature has, 
in the Contract Act, section 74, afforded a 
olear indication as to what, in the opinion 
of the Indian Legislature, would be in 
consonance with justice, equity and good 
conscience in analogous cases, assuming 
that section 74 does not in terms apply to 
forfeiture clauses in contracts of leases. 
That section says: "When a contract has 
been broken,...if the contract contains any 
stipulation by way of penalty, the party 
complaining of the breach is  entitled...to 
receive from the party who has broken 
the contract, reasonable compensation not 
exceeding the...penalty stipulated therefor.” 
І am clear in my mind that the stipula- 
tion in Exhibit B for forfeiture of the lease 
and reentry on failure to give notice 
is clearly a stipulation by’ way of penalty. 
The provision for previous notice may be 
for the purpose of enabling the lessor 
either to directly sue the transferee alone for 
rent thereafter or it may be in order that the 
lessor might at once intimate {o the lessee 
that he (the lessor) refuses to release the 
lessee from liability for rent, notwithstand- 
ing any transfer he might make. I think 
the clause in Exhibit B might also have been 
intended to enable the lessee to relieve 
himself from further liability to pay rent 
after a transfer with notice to the lessor, 
treating the silence of the lessor as an 
agreement to release the lessee transferor 
from future liabilities attaching to the 
lease. [See clause (j) of section 108 of the 
Transfer of Property Act which says that 
"the lessee shall not, by reason? only of 
such transfer, cease to be subject to any 
of the liabilities attaching to the lessee". j 
For an omission to give such a previous 
notice, the reasonable compensation would be 
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(beside the continuing obligation under the 
original lease of the lessee and his heirs to the 
liabilities attached to the lease) a reasonable 
sum payable as premium to the lessor, 
That a permanent lessee who has paid up 
even the value of the house on the prd- 
perty should forfeit his leasp for breach 
of such a condition as now in dispute 
is slearly in the nature of a penalty. I am 
of opinion, therefore, that section 74 of the 
Contrast Act applies to the contract under Px- 
hibit B and even if it does not directly apply 
in terms, the principles of justice, equily 
and good conscience embodied therein ought 
to be applied by Indian Courts. It might 
be argued that even the Courts of Equity 
in England thought that they were power- 
less to relieve against penalties in the 
Shape of forfeiture as between landlord 
and tenant except for non-payment of rent. 
But the Equity Courts in England, though 
they were freer than the Courts of Common 
Law, had their hands tied by historical 
and other considerations and by the peculiar 
social conditions of England, and I am not 


inclined to hold that Indian Courts are 
only entitled to proceed (in applying 
principles of justice, equity and good 


conscience) to the extent that Courts of 
Equity in England have advanced through 
the precedents which have been established 
in those Courts. The Courts of Equity did 
not relieve against forfeitures embodied 
in provisions other than those for due payment 
of rent, not because the granting of such 
relief would be against the principles of equity 
but because they thought that it would 
lead to much uncertainty in  deoisions. lt 
cannot also be said that as regards for- 
feiture for causes other than non-payment of 
rent, the English Courts have uniformly 
refused relief. Under the Conveyancing 
Act again (44 Ф 45 Vist, С. I), 
the High Courts of England have been 
given powers to relieve against forfeiture 
of all breaches of covenant (with certain 
specified exceptions), wherereasonablecompen- 
sation in money can afford adequate relief 
to the leseor. In Sanders v. Pope (2), long 
before the Conveyancing Act, Lord Erskine 
granted such relief and it was only Lord 
Elden in Hill v. Barclay (3) who disapproved 
12 Ves, (Jux.) 282; 33 E. R. 108. 

i an eed Sa 56; 34 E. R. 238; 11 R, 

R. 147. 
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of that dostrine. (In cases of accident, 
mistake, surprise, eto., relief was, of course, 
granted in equity as regards breaches other 
than breaches of covenants for non-payment 
of rent). In fact, as Mr. Woodfall says 
(page 382): “As for forfeiture by other 
breaches" (other than non-payment of rent), 
“the early cases are not quite uniform"; thus 
showing that tbere have been Equity 
Judges who did relieve in ancient times 
against forfeiture fcr breaches other than 
breaches of covenants to pay rent. In the 
result, I would hold that Indian Courts have 
power to relieve against forfeiture for 
covenants other than covenants for non-pay- 
ment of rent, that this is a fit case for 
granting such relief and that the plaintiff is 
entitled, not to enforce the extreme penalty 
provided for in Exhibit B, but to reasonable 
compensation which I will fix at a premium 
of four years’ rent, In modification of the 
lower Appellate Court’s deoree I would 
give Rs. 90 to the plaintiff as вош- 
pensation (besides the reliefs already granted 
by that Court) and dismiss this second appeal 
in other respects. I would also give him the 
costs f this second appeal. The order as to 
costs passed by the lower Appellate Court will 
stand. . 

BAKEWELL, J.—The provisions in the lease 
in suit which are now in question consist 
of, first, a covenant by the lessee to give 
to the lessor written notice of his 
intention to mortgage or sell his interest 
in the land demised and the house thereon, 
and secondly, &,proviso that an alienation 
in contravention of this covenant shall 
be void and shall entitle the lessor to re- 
enter. 

There has been & breach of the covenant 
and the order proposed by my learned 
brother would give to the lessor damages 
therefor .but refuse him any relief in 
respect of the proviso for re-entry. The 
lease states that the house was sold 
separately and is а demise of "garden 
land" only, but 16 contains no provision 
as to the cultivation of the land, and the 
parties to the doeument are a trader and a 
goldsmith, A rice factory has been sub- 
sequently erected on the land. Notwith- 
standing the reference to Mulgeni right 
contained in the ‘document, I think that 
the lower Courts should have determined 
the question whether the “garden land" was 
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demised tobe enjoyed as apurtenant to the 


house or “for agricultural purposes” within 
the meaning of section 117 of the Transfer of 
Property Aot, 1582, 


I will assume, however, for the purposes 


of my judgment that the case is not 
governed by that Act. I am equally with 
my learned brother reluctant to refer to 


an entirely foreign system of law such as ' | 


the English Law of Real Property, but 1 


may point out that the English Courts of : 


Equity, after some hesitation, refused to 
give relief against the express terms ‘of a 
demise ог, in other words, to 


alter’ 


[1919 ° 


an arrangement concluded by the parties., 
f Sse Barrow v. Isaacs (4) and Eastern Telegraph ' 


Company v. Dent (5).] When in 1881 the 


Legislature imposed restrictions upon the’ 


right of re-entry or forfeiture, it excepted a 
covenant or condition against the assigning, 


undertaking, parting withthe possession or’ 


disposing of the land leased. {Conveyancing 
and Law of Property Aot, 188', section 14 
(6) (1).] 

The Indian Legislature has allowed relief 
only in the case of forfeiture for non pay- 
ment of rent (Transfer of Property Act, 
1882, sestion 114). Section 74 of the 
Contract Act, which is referred 
my learned brother by way of analogy, is 
an exception to the general rule that 


parties to an arrangement are bound by 


its terms and provides only for the parti- 
cular case of an assessment of damages 
by the parties, which isa function resery- 
ed tothe Courts. 


The question whether, in the  siroum-, 
stances of this case, the proviso fcr re-entry 
was necessary for the protection of the 
lessor, who is in himself a lessee under a, 
demise which is not in evidence, and what 
damage has been caused to him by the 
lessee’s breach of covenant, have not been 
determined by the lower Courts. No 
authority has been adduced for the pro. 
position that the Courts bave power to 
refuse to а party a remedy which hag 
been expressly reserved to him by hig 
grant, ard I am of opinion that this Court 
has no ejurisdiction to modify at itg 


(4) (1891) 1 Q. B. 417: 60 L. J. Q. B. 179; 64 D. T, 
686. 39 W. В. 335; 55 J. P. 617, 

(5 (1899: 1 Q B. 885; 68 L, J.Q. B. 564; 80 L. T. 
460; 15 T L. R. 296. oe 
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disoretiod terms which must be taken to have 
been deliberately agreed upon by the 
parties. 


For these reasons I would set aside the 
decree of the lower Appellate Court. The 
question of compensation for improvements 
was not argued in this Court. I would, 
therefore, restore the decree of the District 


Munsif with costs of the plaintiff through- 
out. 


By так Covrt.—Under section 98, Civil 
Procedure Code, the lower Court's decree 
is confirmed; costa of the-second appeal will 
be paid to appellant by respondents. 





Plaintiff thereupon preferred a 
Patent Appeal. 

Mr. B. Sitarama Rao, for the Appellants.— 
Even if the express terms of the Transfer 
of Property Act did not apply to agri- 
cultural leases, the principles would cer- 
tainly apply . 

The English Courts of Equity have always 
refused relief against forfeiture: see Hill 
v. Barclay (+), Barrow v Isaacs (4) and 
Eastern "Telegraph Oo. v. Dent (5). 

Even if the Transfer of Property Act 
did not apply, the English Law applied 
as a matter of equity and good con- 
science. 


Letters 


Clauses providing fcr re entry on breach 
of covenant against alienation are enforce- 
able in England and not penal. See the 
Conveyancing and Law of Property Act, 
1881, seotión 14 (6) (1). 

Mr. K. P. Lakshmana Rao, for the Respond- 
ents.— Conceding that clauses for re-entry on 
hreach of covenant are now enforceable in 
England, that is no reason to eay that 
that law should now be adopted here. The 
law has not been uniform in England on 
this point. See Woodfallon Landlord and 
Tenant, page 382 (line 9) and Sanders v. 
Pope (2). The law in England has changed 
since that decision, but it is not shown 
that there has been a corresponding cbange 
in the law of India. 

I submit that the clause isof a penal 
nature and even if section 74 of the indian 
Contract Act will not apply, thé principle 
of the section bas been held to apply. See 
Rajah of Ramnad v. Sellachami 'texar (6). 


(6, 84 Ind. Саз, £00; (1916) 2 M. W, N. 245: 41. 
W, 178. 
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JUDGMENT. 

Watts, C. J.— This is а Letters Patent 
Appeal from the decision of Sadasiva Aiyar, 
J., who held, (Bakewell, J , dissenting) that 
the Court has power to relieve against a 
provision іп а Mulgeni or permanent lease,, 
a form of agricultural lease in use in South 
Kanara, for re-entry by the "landlord on 
breach of a covenant or condition against 
any alienation by the lessee of his Mulgeni 
right except in the manner therein provided. 
The lease, which is inartisticaly drawn, 
provides in substance that, if the lessee or 
his representatives have to sell or mortgage 
their Mulgeni right, they are first to give 
a written notice to the lessor or his heirs, 
and, if they fail to act on it or to reply 
thereto, the lessor isto be free to make the 
alienation but tbat alienations in sontra- 
vention of these provisions are to be void, 
and the lessor is to be at liberty to re-enter 
and enjoy the land inclusive of improve- 
ments This we read as meaning that the 
lessee is to give notice tothe lessor of the 
terms of any transaction which he proposes 
to effect by way of sale or mortgage of his 
Mulgeni right, and that the lessor is then 
entitled to become himself the purchaser or 
mortgagee on those terms, and as in fact 
conferring a right of pre-emption. 

Two questions arise in the case, whether 
the Court has any general jurisdiction to 
relieve in. а вазе of this kind, and if not, 
whether such jurisdiction has been con- 
ferred upon it by the amendment to sea- 
tion 74 of the Indian Contract Ast. 

As regards the first question, itis well 
settled that a Court of Equity could not 
relieve against a right of re entry or for- 
feiture under any provision or stipulation 
in a lease for-a breach of any covenant 
in the lease except the covenant for pay- 
ment of rent. The history of this ques- 
tion is most lucid]y explained by Kay, L. J., 
in Barrow v. Isaacs (4). “Courts of Equity,” 
he says, “assumed jurisdiction to relieve 
against forfeitures and penalties where the 
only object was to secure payment of a definite 
sum of money, even though there was no 
fraud, accident, surprise or mistake. On thia 
principle it г. lieved against payment of the 
whole penalty ona money bond before the 
S-atute. 4 and > Anne, Chap. XVI, sestions 
12 and 13 and 8 and 9 Wm. 3, C. 11, which 
enabled the Courts of Law to give tho 
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same relief, Also against forfeiture for 
non-payment of rent; and by Statute 4, 
Geo. 2, Ch. XXVIII, its powers in this 
respect were somewhat restricted by limit- 
ing the time for their exercise to ‘six 
months after execution in ejectment. At 
ffrst there seems to have been some hesi- 
tation whether this relief might not be 
extended to other cases of forfeiture for 
breach of covenants such as to repair, to 
insure, and the like where compensation 
could be made, but it was soon recog- 
nised that there would be great difficulty 
in estimating the proper amount of com. 
pensation and since the decision of Lord 
Eldon in Hill ү, Barclay (3), it has always 
been held that equity would not relieve, 
merely on the ground that it could give 
compensation, upon breach of any covenant 
in a lease except the covenant for pay- 
ment of rent. But, of course, this left un- 
affected the undoubted jurisdiotion to re- 
lieve in case of breach occasioned by fraud, 
acsident, surprise or mistake," 


The law, as here laid down, has been 


reproduced in the Transfer of Property 
Aot, which provides expressly in section 111 
that # lease of immoveable property deter- 
mines "(g) by forfeiture; that is to eay 
(1) in case the lessee breaks an express 
sondition which provides that, on breach 
thereof, the lessor may re enter, or the 
lease shall become void" and only gives 
power to relieve against such determination 
by forfeiture for non-payment of rent 
(section 114). It is noteworthy that the 
Indian Legislature preferred to adhere to 
the old law in this respect and did not 
adopt the provisions of section 14 of the 
Conveyancing Act of 1881, which was fol- 
lowed in several other sections, Sestion 14 
of that Aot imposes restrictions on, and 
confers powers ofrelief against, forfeitures 
of leases generally and not merely as re- 
gards forfeitures for non-payment of rent, 
but it leaves the law as it was before with 
regard to cases such as the present, be- 
cause it provides in sub section (6) that 
the section does not extend to a covenant 
or condition against the assigning, under- 
letting, parting with the possession or dis- 
posing of the Jand leased; or to a condition 
for forfcitare on the bankruptey of the 
lessee, or on the taking in execution of the 
lesseo's interest, This section gives the 


INDIAN OASES, 


[1918 , 


English Courts power to relieve *againat 
stipulations which were not regarded by 
Courts of Equity as stipulations by way 
of penalty because they were not intended 
to secure the re-payment of money; but it 
did not interfere with provisions such as 
the present, designed to prevent transfer 
of the land to third parties against the land- 
lord’s will. As observed by Lord Eldon 
in Hill v. Barclay (3), ав regards a covenant 
of this kind: “It is sufficient that the lessor 
insists upon his covenant; and no one has 
a right to put him in a different situation," 
a view to which the Legislature hag 
adhered in sub-section 6 of section 14 of the 
Conveyancing Aot. 

Such a covenant, in my opinion, cannot 
properly be regarded as a stipulation by 
way of penalty, and it is, therefore, un- 
necessary to decide whether provisions in 
leases for re-entry for breaches of other 
covenants in the lease oan be regarded as 
coming within section 74, Indian Contract 
Act, as amended. Section 74 in its рге. 
sent form provides that “when a contract 
has been broken, if а sum is named in 
the contrast as the amount to be paid in 
ease of such breach, or +f the contract 
contains any other stipulation by way of 
penalty, the party complaining of the breach 
is entitled, whether or not actual damage 
or loss is proved to baye been caused 
thereby, to receive from the party who has 
broken the contract reasonable compensa- 
tion not exceeding the amount so named 
or, as the case moy be, the penalty stipu. 
lated for.” This amendment and the deoi- 
sions which gives rise to it, have been 
very fully discussed in WNatesa Iyer v. 
Appavu Padayaché (7), where it is pointed 
out that the word ‘penalty’ was first in- 
serted in the Contract Act in 1899 by 
this amendment and is not defined in theAot, 
Equity, as we have seen, only considered 
stipulations in contracts penal which were 
intended to secure the payment of money, 
and it may be questioned whether the 
term has a more extended meaning in thig 
section, which was designed to abolish, so 
far as India is concerned, the distinction 
between stipulations for liquidated damages 
and stipulations for pecuniary payments by 
way of penalty and which speaks of the party 


(7) 8 Ind. Cas. 941; 83 M. 875; 6 M. L, Т. 334; 20 M. 
1. J. 280. à 
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complatning of the breach receiving reason- 
able compensation not exceeding the amount 
named cr the penalty stipulated for, and 
whether it can be construed as affecting 
the express provisions of section 111 of 
the Transfer of Property Act which makes 
leases determinable by virtue of pro- 
visions for re-entry on breash of covenant. 
The fact that agricultural leases such as 
this one are excepted from the operation of 
sections 105 to 116 of the ‘Transfer of 
Property Act does not, in my opinion, affect 
the present question. The Act was framed 
by eminent English lawyers -to reproduce 
the rules of English Law in so far as they 
are of general application and rest on princi- 
ple as well as authority, and its provisions 
are, in my opinion, binding on us ав rules of 
justice, equity and good conscience, when 
we have to deal with agricultural leases in 
the absence of any special reason for not 
applying them. The Legislature, wisely in 
my opinion, if I may say so, has refrained 
from making these sections applicable 
proprio vigore to agricultural leases for fear 
of unnecessarily interfering with settled 
usages which it is undesirable to disturb, 
But in the absence of special reasons, there 
is no ground for applying a different rule 
in the cases of agricultural leases and there 
are many decisions to that .effeot, For these 
reasons, І would allow the appeal] and modify 
the decree of the District Judge by giving the 
plaintiff possession in addition to the reliefs 
already granted with costs throughout. Four 
months for removal of superstructure, ete. 
Napier, J.—I agree with the learned Chief 
Justice that section 74 of the Contract Act 
does not apply to the terms of the contract 
in this case. I cannot agree with Sadasiva 
Aiyar, J., that we can apply the principle 
on which the amendment to that section is 
based, as I think that we should be very 
careful in applying statutory provisions that 
are notin part materia. For the same reason 
1 would not seek the assistance of the Trans- 
fer of Property Act as a guide when we 
are applying equitable reliefs, especially as 
in this case we are dealing with material 
that has been excluded from ths purview 
of the Act by express words. Иде section 
117. The provisions as to forfeiture in the 
Transfer of Property Ast do not coincide 
with those enacted in the Conveyancing Act, 
whigh does not apply to agricultural leases, 
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There is, however, no statutory bar to our 
seeking guidance from English Law and I 
entirely agree with the learned Chief 
Justice that Courts of Equity would not grant 
relief in the present case. For these reasons 
I agree that the appeal should be allowed, e 

KUMARASWAMI SASTRI, J.—I &gree with the 
judgment of my Lord and F have nothing 
to add. 

M, 0. P, 

Appeal allowed, 


ALLAHABAD Ҥ1@Н COURT., 
First Олу, AprPEAL No, 197 op 1916. 
April 10, 1919. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kr. 

Musammat BINDO BIBI—PLAINTIFF— 
APPELLANT 


tersus 
RAM CHANDRA анр OTHERS— DEFØNDANTE 

Е — RESPONDENTS,] 

Civil Procedure Code (Act V of 1308), 0. П, т. 2— 
Abandonment of cluim— Properties held under different 
M autes of action, whether distinct, 

e provisions of Order II, rule 2, of the Qivi 
Procedure Code apply to bar those suits our d 
which the cause of action and the defendants are 
the same as in the previous suit, The rule would 
not apply to the case of two Separate properties 

du as the keeping of the 
plaintiff out of possession of these would give rise 
to distinct causes of action within the meaning of 
the rule. [[p. 906, col. 2; p. 907, col, 1.] 

First appeal against the decision of the 
Subordinate Judge, Allahabad, dated the 
27th March 1916. 

The Hon'ble Mr. Moti Lal Nehru, Messrs, 
J. L. Nehru and Sital Frasad Ghosh, for the 
Appellant. 

Mr. 8. 0. Chaudhry, the Hon’ble Dr. Теў 
Bahadur Sapru, Messrs, А. Р, Dube, Damodar 
Dass and Radha Kant Malaviya, for the Re. 
Spondents, 

JUDGMENT, 

Ricuarps, С. Ј — This appeal arises out of 
a suit in which the plaintiff claimed a 
considerable amount of property of different 


desoriptions. There were a considerable 
number of houses, a number of cultivatory 
holdings situated in different ^ Mauzas 
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and  Mahals. There were also a number 
of defendants who were in occupation of 
different parts of the property claimed. The 
principal defendant was Ram Chandra, When 
I say the principal defendant, 1 mean that he 
appears to have been in possession of а 
greater number of the houses and some of 
the holdings. “The plaintiff's title was that 
the property belonged to her father one 
Beni Prasad, that he died leaving a widow 
Musammat Kousilla, the mother of the 
plaintiff, that the mother died and that 
the plaintiff thereupon became entitled to 
roperty. 
Ж? Асе овар vary considerably by the 
different defendants. Some of the defendants 
allege that the property did not belong 
to Beni Prasad at all and that the 
property belonged to other persons, Some 
of the defendants did not even claim 
through Ram Chandra Ram Chandra 
pleaded that he was the adopted son of 
Beni Prasad. He did not at all admit 
that all the property belonged to Beni 
Prasad, on the contrary, he alleged (sea 
paragraphs 17 and 18 of the written 
statemgnt) that some of the property never 
belonged to Beni Prasad. А 
The Court below dismissed the plaint- 
iffs suit on the ground that the bringing 
` of the present suit: violated the provisions 
of Order II, rule 2, of the Code of Civil 
Procedure, Order II, rule 2, is as follows: 
"Every suit shall include “the whole of 
the claim which the plaintiff is entitled 
to make in respect of the cante of 
action.” Clause 2 provides that where a 
plaintiff omits to sue in respect of...any 
portion of his їзїш he shall not after- 
wards sue in respect of the portion во 
omitted or relinquished.” It appears that 
prior to the institution of the present suit 
the plaintiff instituted another euis against 
Ram Chandra and a man called Kidar 
Nath, in which she claimed possession of 
a grove and в house. The Court below has 
held that in this previous guit Musammat 
Bindo Bibi ought to have claimed all the 
property she claims in the present suit 
and not having done во, the present suit 
ia barred by the provisions of the Code 
of Civil Procedure to which I have just 
referred, The plaintiff has appealed. In 
the absence of authority I should have 
been reluctant to hold that the plaintiff 
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is bound by the provisions of Order II; 
rule 2, to include in the same suit two 
separate properties held under separate 
titles. It seems to me that the keeping 
of the plaintiff out of possession of two 
separate properties held under different titles 
are distinct ‘‘oauses of action” within the 
meaning of that expression in Order II, 
rule 2. There is, however, & Full Bench 
decision of this Court, Murtt v. Bhola Nath: 
(1+, which goes this length. In that case 
a creditor had attached mortgagee rights 
in one property and proprietary rights 
in another in execution of a simple money 
decree, The claimant to the property ob- 
jected and the objection was allowed.: 
Thereupon the judgment-oreditor instituted 
two suits, one in respeat of the mortgagee 
rights and the other in respect of pro- 
prietary rights. The Full Bench held that 
the second suit was barred by the corres- 
ponding rule of the Code of Civil Pro-: 
cedure of 1882, It must be borne in 
mind, however, that both the suits in 
that case were against the same party. ` 
It is strongly urged on ‘behalf of the 
respondents that the present case cannot: 
be distinguished from the Fall Bench 
ruling to which I have just referred. It 
seems to me that there is a clear dis- 
tinction. Not only were the two suits 
brought by the present plaintiff in respect 
of entirely different properties but the only 
defendant whois common to the two suits 
was the defendant Ram Chandra. Kidar 


' Nath, Ram Chandra’s во defendant in the pre- 


vious suit, is not a defendant tc the present 
suit and he appears to have no connes- 
tion of any kind with the property which 
it ig now sought to recover. In the same 
way none of the defendants to the present 
suit had anything to say to the property, 
the subject-matter of the previous suit, 
except Ram Chandra, Even the ‘allegation 
made in the previous suit as to how the 
defendants had taken possession of the 
property was different from the allegations 
in the present suit. In the previous suit 
it was alleged that Ram Chandra had had 
his name recorded in respect of a greve 
in order that he might assist the plaint- 
iff mother and that the other defendant 
had been allowed to live in the house 


(1) 16 А, 165 (Е. B.); A, W. М. (1894) 65; 8 Ind: 
Dec. (N. 8.) 106, . ч 
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by the leave and license of the plaintiff's 
mother. In my opinion the “oause of 
action" in the present suit is not the 
same as the oause of action in the 
previous suit brought by thesame plaintiff 
within the meaning of Order Il,rule 2. 
Furthermore, 1 may point ont that it 
has been expressly held by this High 
Court 1п Full Bench ruling that for a suit 
to be barred by a previous suit not only 
must the “cause of action” be the same but 
the defendants must also be the same. 


I would allow the appeal and remand , 


the oase for disposal on its merits. 


BawERJI, J.—I am also of opinion that, 


the suit is not barred by the provisions 
of OrderII, rule 2, of the Code of Civil 
Prosedure. As was said by me in my judg- 
ment in the case of Balmakund w. Sangart 
(2), Order IT, rule 2, which corresponds 
to section 43 of Act XIV of 1882, was 
enacted with the object of preventing a 
splitting up of the same cause of action 
and to prevent the same persons being 
twice vexed for the same cause. To make 
the section applicable two things are 
essential, namely, first, that the previous 
suit and the present suit must arise out 
of the same cause of astion end secondly, 
that they must be between. the same 
parties or between parties under whom 
they or any of them claim. As I said 
in that judgment, "A plaintiff's cause of 
action is nob only the right which he 
asserts but the infringement of that right 
by the defendant. Where the plaintiff's 
right is infringed by more persons than 
one and by different acts done separately 
by each of them, the plaintiff has a separate 
cause of action against each ot thee 
persons.” In the present case the cause 
of action alleged is not the ast of the 
same defendant which was al eged in the 
previous suit to be an infringement of 
the plaintiffs alleged title but the acts 
of various defendants who eet up various 
rights in respect of different portions of 
the numerous properties which were claimed 
in the present suit. It cannot, therefcre, 
be said that the present suit is based on 
the same cause of action as that which 
existed in the first suit. Furthermore, 
аз pointed out by the learned Chief 


(2) 19 A. 379 (F. В.); А. W. N. (1897) 94; 9 Ind. 
Deo. (н. я.) 247. . | 
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Justice, the defendants to the two actiong 
are not identical and all the defendants to 
the present suit do not claim title from 
Ram Chandra. The view which I took 
in the case to which I have already 
referred was affirmed in the later case «f 
Gobind Krishn Narain v. Sirajunnissa (3) 
and I see no reason to alter it. І, there- 
fore, agree in remanding the case to the 
Court below for trial upon the merite. 

By тнт Cotrr.—The appeal is allowed, 
the decree of the Court below is set 
aside and the case remanded under Order 
XLI, rule 23, with directions to re admit the 
same ou its original number and to proceed 
to hear and determine the same according 
to law. Costs here and heretofore shall 
be costs in the cause, including in this 
Court fees on the higher scale. 

Appeal allowed; 


Case remanded, 
(8) 6 Ind. Oas. 226; 7 A. L, J. 627. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Privy Cooncrt Аррваг No. 23 or 1908, 
MiscEpLANEOUS APPLICATION No. 111 or 1912. 
July 17, 1912. 

Present: — Mr. Stuart, J, O., and Pandit 
Kanhaiya Lal, A. J. С. 

Musammat MAQBUL-UN-NiSA— 
APPELLANT 
versus 
M. FAZ:L ALL AND OTHE&8S— 
REPON DENTS, 

Civil Procedure Code (Act V of 1908), О. XLV, т. 
7—Appeal to His Majesty in Council—Time for furnish- 
ing security, whether can be emtended—High Court, 
power of. 

The High Court has power to extend the time 
for furnishing security, under the provisions of 
Order XLV,rule 7, Civil Procedure Code, as the words 


are directory only, but the period should not be 
extended without cogent reason. Гр. 908, col 1.] 


Appeal from the decree of Mr. Evans, 
Judicial Commissioner, and Mr. Lindeay, 
Sesond Additional Judicial Commissioner, 
dated the 16th March 1508, 

Mr. Mohammad Fash, for the Appellant. 

Syed Wazir Hasan, for the Respondents. 

JUDGMENT.—In this case Musammat 
Maqbul-un-nisa obtained а certifieate for 
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. permission to appeal to His imperial 


Majesty in Council against a decree of 
this Court. She obtained а certificate on 
the 18th of October 1911, and under the 
provisions of Order XLV, rule 7, of the 
Code of Civil Prosedura she was under 
the obligation to furnish security for the 
sosts of respondent and to deposit the 
amount required to defray the expenses of 
translation, eto, within six weeks from the 
date of the grant of the certificate, that 
isto say, on the 29th of November at the 
latest, She has failed to furnish this 
security or to deposit the amount, but 
she has applied by a petition dated 23rd 
of February 1912 to have the time 
extended. The decision of their Lordships 
of the Privy Council in Burjore v. 
Bhagana (1) lays down that the time 
for giving security under the provisions of 
section 602 of Aot X of 1677, the pro- 
visions of which have been reproduced 
almost verbatim in Order XLV, rule 7, may 
be extended as the words are directory 
only, but that the period shonld not be 
extended without cogent reason. We are 
thus at liberty to extend the period if we 
find that cogent reason exists. 16 is sufficient 
to say that in this case no cogent reason 
is even alleged. The applicant has asserted 
that her special attorney left her employ- 
ment in January 1912 owing to the prevalence 
of plague in the district and that sbe herself 
was attacked by plague in January 1919. 
This obviously affords no reason why she 
failed to file the necessary security and 
deposit the 
six weeks allowed by law or within the 
succeeding month, 

We dismiss this application accordingly 
with costs. 


Application rejected, 


(1) 10 0. 657 (P. C); 111, A. 7; 8 Ind, Jur. 216; 4 
Sar. P. О. J. 495; Rafique & Jackson's P, О. No. 76; 6 
Ind. Dec. (м, s.) 373, 
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CALCUTTA HIGH COURT.” 
APPEAL FROM APPELLATE Ducane No. 1024 
or 1917, 

February 3, 1919, 

Present: —Justice Sir Ernest Fletcher, Кт. 
JOTIRMOY MOUL K—Pratativr No. 1— 
APPELLANT 
tersus 
KHUDIRAM SADHU KHAN —DRFZNDANT 
AND KALIMATI DASSI, MINOR, REPRESENTED 
BY HER HUSBAND ASHUTOSH DEY ` 
MONDAL —Pratntize No. 2 — RESPONDENTS. 

Landlord and tenant—Rent, fair and equitable, 
assessment of, suit for—Paties, necessary— Limitation 
Act (IX of 1908), Sch. I, Art. 144, applicability of. 

Article 144 of Schedule I of the Limitation Act 
has no application to a suit for assessment of fair and 
equitable rent. [p. 909, col. 1.] 

Plaintiffs title to a plot of land was declared 
in a suit to which the tenant who held the land 
and a third person who claimed to be its owner 
were: parties ; 

Held, that the third person was nota necessary 
party to a suit subsequently brought by the plaintiff 
against the tenant for assessment of fair and 
equitable rent, [p. 909, col. 1.] 

Appeal against the decree of the Additional 
District Judge, Jessore, dated the 19th 
February 1917, reversing that of the Mun- 
sif, Jesaore, dated the 28th April 1915. 

Babu Jitendra Lal Banerjee, for the Appel- 
lant. 

Babu Tarakesuar Pal Chaudhury, for the 
Respondents. 


JUDGMENT.— This appeal is preferred by 
plaintiff No. l against a decisionof the Ad. 
ditional District Judge of Jessore, dated 19th 
February 1917, reversing a deoision of the 
Munsif of tbe same place. The plaintiff 
brought a suit agairstthe ccfendante, alleg- 
ing that they were his tenants, for an 
assessment of fair and equitable rent. The 
first Court decreed the suit. The lower 
Appellate Court dismissed it apparently on 
two grounds, firstly, on defect of parties 
and secondly, on the ground of limitation. 

‘What happened is this. There were two 
jamas. There was a dispute between the 
plaintiff and another man as to whether 
the two jamas in suit belonged to one parti- 
cular Ganti or the other. These two Gantia 
are referred to in the judgment of the 
learned Judge as Rs. 136 and Rs. 70 Ganti 
respectively, The parties resorted to liti- 
gation. The present plaintiff was a plaintiff 
ard the other Gantidar was a defendant and . 
the present tenant was also а defendant, 
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The matter was referred to an arbitration. 
What the arbitrators found was that these 
two plots of land were situated within the 
limits of the plaintiff’s Ganti and, therefore, 
according to the terms of the award the 
learned Judge passed a decree declaring 
the plaintiff's title to the two plots of land 
in dispute in the presence of the other Ganti- 
dar and the present defendant. 


It is contended, and rightly I think, that . 


the learned Judge was wrong in holding that 
the-other Gantidar should have been made 
& parby to the present suit, and it is argued 


that the presence of the other Gantidar is not . 


necessary апа he should be made a party 
only in the case of adjudication of the plaint- 
iff's title and that that has already been 
done, 

The other question raised is the question 
of limitation and it is argued that the 
learned Judge was wrong both on facta 
and law regarding this question. So far 
as I oan gather, the learned Judge thought 
that the only provision applicable to the 
present suit was Article 144 of the Indian 
Limitation Act. It is quite clear, ani it 
is also conceded, that that Article has 
nothing to do with the suit at all. It 
is not suggested that any Articole of the 
Indian Limitation Ast applies to the present 
guit. 

Moreover, on fasts also, the learned Judge 
was wrong  besause the record shows 
conclusively that the deoree establishing 
the plaintiff's title was passed in the year 
1903 and that the present suit was 
instituted in the year 1914, that is, well 
within 12 yeara from the date of the 
declaration of the plaintiff's title and, 
therefore, no question of limitation or 
adverse possession arises in the present 
case. 

The judgment and decree of the lower 
Appellate Court are set aside and the case 
is remitted to that Court for the appeal 
to be re-heard for settling a fair and 
equitable reut having regard to the tore- 
going remarks, 

Costs will abide the result. 

Case remanded, 
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PUNJAB CHIEF COURT. 
First CIVIL APPBAL No. 480 or 1919. 
March 3, 1919, 

Present — Mr, Justice LeRossignol. 
Musammat KARMON BAI—Derenpant 
—APPELLANT 

versus ° 


CHOTHA RAM—P iawrrr— 
RESPONDENT, * 

Civil Procedure Code (Act V of 1908), О. II, r. 2, 
scope of—Hwecution of  decree—Morigage—Sale of 
property subject to mortgage—Purchaser, duty of, to 
pay off encumbrance. 

Order IT, rule 2, has no application to a defence’ 
though it may bara suit. [p. 910, col, 2.] 

One C., having obtained a decree against Т, and 
A., attached the house in suit. Shortly before 
the attachment, the defendant, the widow of A. 
had mortgaged the house for Rs. 1,200 carrying 
interest and on attachment the mortgagees put in 
objections reciting their mortgage rights, and the 
executing Court decided that the mortgage was a 
valid encumbrance and that the house should be 
sold subject to the mortgage charge. The decree- 
holder having purchased the house in execution 
sued for possession. The defendant demanded 
Вв. 1,560, the principal and interest due under the 
mortgage and alleged to be paid to the mortgagees. 
It appeared that one of the co-mortgagees had 
sued the defendant for interest without principal at a 
time when he could have sued for both: 

Held, (1) that Order JI, rule 2, of the Civil 
Procedüre Code had no application to the case 
and that if the mortgagees had shown any considera- 
tion to the defendant in the matter of interest, 
the plaintiff could not benefit thereby; [p. 910, col. 2.] 


(2) that inasmuch asthe plaintiff had purchased 
the house subject to a definite encumbrance, he 
was bound to pay the total sum due on that 
encumbrance asa condition of entry. [p. 910, col, 


First appeal from the  deoree of the 
District Judge, Muzaffargarh, dated the 31st 
March 1918, deoreeing the claim on payment 
of Rs. £00, 

Lala Mote Sagar, R. S., for the Appel. 
lant. 

Mr. Ganpat Rai, for the Respondent, 


JU DGMENT.—This case has already been 
dealt with by this Court iu Civil Appeal 
No. 1621 of 1914 of 30th May 1917 and 
again by the Bench order of 25th Ostober 
1918. 

The decree now in appeal is that of 
31st March 1918 of the Court of the Dis- 
trist Judge (old style) and consequently 
& fresh number must be given to this 
appeal for the appellant party in Civil 
:Appeal No. 1621 of 1914 is now the re 
spondent, 


" 
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The fasts of the case are simple, Chotha suit to challenge that issue was brought 


Ram, having obtained a decree against 
Topan Lal and Авп Lal, attached the house 
in Muzaffargarh District with which this 
ease is concerned. 

Shortly before the attachment in 1900, 
the appellant, widow of Asu Lal, had 
mortgaged the house for Rs, 1,200 carry- 
ing interest, and tne mortgagees, on attach- 
ment by Chotha Ram, put in an objec- 
tion to the attachment reoiting their mort- 
gage right. 

‘he deoree-holder alleged the mortgage 
was fictitious and the executing Court struck 
an issue on the point, bat in the absence 
of proof of the decree-holder’s contention, 
it decided that the mortgage was a valid 
encumbrance on the property and that the 
house attached-should be sold subject to 
the mortgage charge. 

The house subject to that charge was 
accordingly put up to auction and was 
purchased by decree-holder for Hs. 1,000. 

He has now brought this suit for entry 
and this Court by its order of 30th May 
1917 has held that а regular suit was 
open to plaintiff in his capacity of auction- 
purchaser. 

Th$ sole remaining point is what sum 
he has to pay on entry to the appellant 
who demands Rs, 1,500, the principal and: 
interest of the mortgage, whioh she alleges 
she has paid to the mortgagees. А 

The trial Court found that plaintiff was 
bound to pay Ks, 900 only besanse one ot: 
the co-morigagees had sued detendant for 
interest without principal at a date when 
he could have sued defendant for both 
principal and interest and, therefore, апу 
sut by him sgainst detendant to recover 
his principal (kis. 800) would now be barred 
under Order Ц, rule 2. interest was dis- 
allowed on the ground that defendant had 
failed to prove exactly how much interest 
she had paid. 

On a correct understanding of the posi: 
tion, it appears to me that the above son: 
siderations are beside the point. What 
did the plaintiff purchase? He purahased 
a house which was subjeot- to a definite 
encumbrance. 

He did not purchase a property merely 
with notice ot an alleged encumbrance 
which might or might not be fictitious. The 
matter was put in issue and no regular 


within a year (Article 11 of the Limitation 
Aot). ; 

The value of the property put up to 
auction was reduced by the charge which 
eucumbered. it and but for the encumbrance, 
the prisa which plaintiff had to pay for 
the property would hava been higher. 
Theoretically, the price, in the absence 
of the encumbrance, would have been the 
price paid plus the encumbrance money. 

Consequently, plaintiff neither on legal 
nor on equitable grounds can refuse to pay 
the Rs. 1,560 which defendant claims is due 
on the face of the mortgage. 

Order II, rule 2, has no application to a 
defence, though it may bar a suit, and 
the mortgagees, all thres, have depcsad 
that the defendant has redeemed their 
mortgage. If they have shown any con- 
sideration sto the defendant in the matter 
of interest, that consideration was intended 
for the defendant and plaintiff cannot benefit 
thereby. 

With regard to Rs. 900 decreed by the 
trial Court, the plaintiff did not appeal to 
the District Judge, so his decree as to Rs. 900 
is final, but on the mortgage-deed, at least 
Rs. 1,560 are secured on the house and 
that sum plaintiff must pay as a condition 
of entry. . 

l accept the appeal, modify the first 
Court's decree as above and direst that 
plaintiff pay costs throughout. 
: Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Civi, Revision No. 142 or 1918, 
January 2, 1v19. 
Present:—Mr- Mittra, A.J. С. 

BRIJ LAL-—A»rPLICANT 
versus 


SITARAM —NON-APPLICANT. | 

Civil Pregedwre Code (Act V of 1908), з. 24, О. 

XLYIL r. 1—Review—Court, proper—Transfer of 
application for review, legality of —Jurisdiction, 

The law contemplates that ordinarily a review 

should be by the Judge who pronounced the judg. 
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BALKRISHNA MOTIRAM GUJAR t. SHRI UTTAR NARAYAN DEY, ec 


BOMBAY HIGH COURT. 
Seconp Civit Appeat No. 449 or 1917. 
November 11, 1918. 
Mr. Justice Heaton and Mr. Justice 
Hayward. 
BALKRISHNA MOTIRAM GUJAR— 
` DEFENDANT— APPELLANT 


Preseni:— 


\ e 
tersus 
SHRI UTTAR NARAYAN DEV —PL.AINTIFF 
— RESPONDENT. 


Hindu Law-—Adoption-—Grant in favour of charity 
pes consent of natwral father, validity of—Burden of 
roof. 
- \ An agreement entered into atthe time of adop- 
tion between the adoptive father and the natural 
father of the adoptee for reasonable provision for 
the\ widow of the adoptor ought to be upheld as 
гаа: according to general custom modifying the 
ict terms of the Hindu Law. But there 
be no general extension of the modification 
toinclude reservations in favour of charities 
igious endowments. The burden of establish- 
į such extension would lie upon the person 
о prove such modifications of the strict 
indu Law. 
therefore, on the occasion of an 
adoptive father with the consent of 
lather of the adoptee made a grant 
favour of a temple : 
e grant was invalid and was not 
adopted son. [v. 914, cel. 2.] 


l from the desision of the 
Thana, in Appeal No. 32 
the decree passed by 
ge, Alibag, in Civil Suit 






















e, for the Appellant. 
Mr.Y. М. Kamat), for 


T. 
tiff, a manager 
Rs, 





It is admitted that the oase concerns anoes- 
tral property and that the natural father did 
consent on behalf of bis son to this grant 
towards lighting the temple as thus described 
in the Vyavasthapatra :— 

"I have become old ard I bave been 
ill for many a day, According to the 
ways of this mortal world there is no 
saying when death will come...... Т enter- 
faining a desire to take a boy in adoption 
and with a view that my lineage should 
continue and after my death my funeral 


апа other death ceremonies should be 
performed..,..,...[ have this day taken 
Bababhai’s son Vallabhdas їп adoption. 
Therefore...] execute this deed of manage- 


ment regarding the manner in which the 
management should take place after my 
death...I will maintain my adopted son 
Balkrishna during my lifetime and after 
my demise my brother ^ Bababhai 
Vithaldas should maintain him. And for that 
purpose he should get (every year) annually 
one hundred rupees (100) and the manage- 
ment of the estate should be carried on on 
behalf ofthe boy till he attains the age 
of twenty-one years by Bababhai ... Out of 
the yield of the next three years’ income 
after keeping aside Rs. 100 for the main. 
tenance of the long lived Balkrishna, tbe 
balance (so remaining) should be expended 
every year towards performing permanently 
the following charitable deeds:,..For tbe 
purpose of lighting lamps in the temple 
of Shri Uttar Narayan situate at Alibag 
Rs. 20 should be paid every year...The 
sum mentioned above that is indicated 
to be expended towards performing thu 
charitable deed is to ba expended aftoz 
three years’ income will have accumulated 
and the charitable deeds should be per- 
formed out of the interest over that sura 
(so accumulated),,.The religious (charitable) 
deeds referred to above should be perma- 
nently earried on after my demise... Ара 
this religions charitable deed isa hereditary 
w- *^ he nerformed from generation to 


Vol) 
BRIJ LALU. SITARAM, 


.menb, and where this is impracticable by reason of 
death or other cause, a Judge of the same Court 
may efitertain the review. it is illegal, however, 
for an inferior ‘Court to review the judgment of 
а superior Court. 

Section 24 of the Civil Procedure Code does 
not contemplate the transfer of an application for 
review te a Court other than that by which the 


, judgment was pronounced 


Therefore, an order transferring an application for 
review to a Court other than that which pronounced 
the judgment is illegal and the latter tourt has no 
jurisdiction to deal with the application. 


Civil revision of the judgment delivered 
by the District Judge, Bhandara, in Mis- 
sellaneous Appeal No. 13/17, dated the 2!st 
‘January 1918. 


Mr. V. V. Ohttale, for the Applicant. 
Mr. M. V. Abhyankar, for the Non-Appli- 
sant, 


QRDER.—An application for review of 
judgment of the District Judge, Bhandara, 
was presented before his successor on the 
ground that new aud important evidence 
hud been, subsequently discovered The 
District Judge issued a notice, examined 
the parties and framed the issues, and 
thereafter transferred the case to the Court 
of the Sub-Judge as the subject matter 
of the suit was less than Rs 5,000 in 
‘value, The Sub.Judge granted the review 
.and an appeal was filed under Order XLVII, 
rule 7, from this order to the Court of 
the District Judge, who dismissed the 
appeal. In the present application for 
revision it is contended that the Sub. Judge 
had no jurisdiction to review the judgment 
of the District Judge. I think this 
contention is well founded. As pointed out 
by their Lordships of the Privy Council 
in Maharajah Moheshur Sing v. Bengal 
Government (1), the law contemplates a 
review by the same Judge as far as practicable. 
Their Lordships remark:—“We do not say 
that there might not be cases in which 
а review might take place before another 
and different Judge, because death or some 
other unexpected and uygvynidghly 


ame 
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“Supposing the necessity to exist, the 
review would be taken by another Judge, 
but still by a Judge of the same Court. 
It is not meant that a Munsif might 
review the judgment of the Sub-Judge, 
or the Sub Judge that of the Munsif.” 

As the District Judge who pronounged 
the judgment is no longer at Bhandara, 
his successor should have dealt with the 
application for review. It should not have 
been transferred to the Sub-Judge. I may 
mention that the suit was triable by the 
Sub-Judge, but since the judgment to be 
reviewed was the judgment of the District 
Judge, the former could not review the judg- 
ment, That appears to be olear from th 
provisions of Order XLVII. р 

Neither the section in the Local Cg 
Act empowering һе 
“business nor seotion 24 of 
. Procedure Oode contemplates the 
of an application for review tog 
other than that by which the judg 
pronounced. The wording of 
which allows the transfer of 
other proceeding, is no доо} 
it should not be interpreteg 
the case of an applicat 
In Golam Esha v. Hurrish 
(3) it was held that a 
transferring a case to 
on himself the power; 
of dismissal  pronou 
Sudder Amin. I 
transferring the а 
the Sub Judge 
and all subseg 
aside and thg 
to dispose 
‘according 
result, 
this Cou 




























(3) 
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lations are unreasonable such as giving to 
the widow an absolute power of disposition 
over the property, they should be rejected as 
ultra vires of the father; if reasonable, such 
as only to define and limit the son's enjoy- 
ment of the property, they should be upheld 
...If the agreement is such as to be inconsist- 
ent with thee fundamental idea underlying 
adoption and the purpose for which it is 
sanctioned by Hindu Law, as, for instance, if 
it deprived the adopted son of all rights to 
the property of the adoptive father and so 
“ without any means of performing 
ssary religious offices towards the 
is adoptive father and his ances- 
well be that the Courts would 
ondition as essentially repug- 
Law and would refuse to up- 
would seem that a fair and 


essentially repu 
reservation in fa 
these principles w 
to Hindu Law by th 
ment of Subrahmania 
with approval in the 
Beaman, J., in the sas 
Venkubui (18). It was 
final judgment that the : 
of the daughter was 1n 1 
the decision іп Venkappa AP akirgowda (10). 
The general question r erred was not 
decided by the Fall Bench, but {һе reason- 
ing proceeded (page 262*) on the rules 
of Hindu Law. 


It would appear to have been’ established 
by these decisions that agreements AOT reason- 
able provision for widows ought \to be up- 
held ав valid according to genera custom 
modifying the strict terms of Hin Law. 
But no authorities have been quoted\ before 
us in favour of any other persons in such 
conneetion or in support of & general ex- 
tension of the modification so as to inolude, 
as here claimed, reservations in favour of 
charities and religious endowments. The 
burden of establishing any such extension 
would lie upon the person seeking to 
prove such modifications of the strict rules 
of the Hindu Law. That burden has here 
not been discharged. No evidence what- 


over was adduced to show that reservations 
(13) 17 Ind. Cas. 741; 37 B. 261 at p.26; 14 Bom. 
L, В, 1109 (F. B.). 
*Page of 87 B.—Ed. 


Full Bench. The state- 
Aiyar, J., was quoted 
eferring judgment of 


alid, relying upon 
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in favour of religions endowments have by 
eustom been recognised as appropriate on 
such oecasions and no texts have been 
quoted to prove that they would be per- 
missible on such occasions under the striot 
rules of Hindu Law. 

We ought, therefore, in my opinion, to 
decline to recognise the extension claimed 
and we ought to hold’ that the grant in 
favour of the temple was invalid as not 
having been recognised by custom to be 
appropriate at the time of adoption or bind- 
ing upon the adopted son in modification 
of the strict rules of Hindu Law. The 
appeal ought, therefore, in my opinion, to 
be allowed and the suit dismissed with costs 
throughout. 

Heaton, J.—! eoneur. 


Appeal allowed, 


PUNJAB CHIEF COURT. 
MISOBLLANEOUS Secoyp Crvin Arrear No, 2377 
- or 1918. 
January 23, 1919. 
Present: —Mr. Justice Shadi Lal, 
Musammat KH АТКАМ —JupGMENT-DEBTOR 
, — APPELLANT 
‚ Ver8us 
Tas ALLIANCE BANK or SIMLA, Lrp. 
—DzonzE-ROLDER AND ABDUL MAJID 


—AUGTION- PORCHASER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, rr, 84, 
89, 92 (2) —Emwecution of decree—Sale, when complete— 
Deposit of 25 per cent., delay in making, effect of— 
Terminus a quo for making deposit under т. 89. 

A. sale of immoveable property in execution of a 
decree is not complete until the officer conducting 
the sale has accepted the final bid and the pur- 
chaser has paid the deposit required by Order ХХТ, 
rule 84, Civil Procedure Code. The terminus a 
quo for the period of 30 days provided by rule 92 
(2) of Order XXI must, therefore, be deemed to be - 
the date of the deposit. [p. 915, col. 2] 

Munshi Lal v. Ram Narain, \7 Ind. Cas. 783; 85 A. 
65; 10 A. L. J. 476, followed. 

‘Atma Singh v. Duni Chand, 1 Ind. Cas. 12; 1 P. W. 
R. 1909, dissented from. 

Where, therefore, certain property was knocked 
down to the highest bidder on the 27th July 1917 
but the deposit of 25per cent. on the amount of the 
purchase-money was not made until the Ist of August 
1917, and the judgment-debtor applied to have the 
sale sot asfüc and made the required deposit under 
rulo 89, Order XXI, Civil Procedure Oode, on the 

30th August: 

Held, that the application 
ment-debtor was within time. 


à 


presented by the judg. 
[p. 915, col. 2.] 


* 
ol, L.] 
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after the death of Motilal. The document 
was, it is true, styled Vayavasthapatra and 
not а Mrutyupatra, but it must, in my 
opinion, be taken to have been, upon a true 
interpretation of its terms, а Will, asit was 
intended to’ take effect after the death of 
Motilal. 

It has not been denied that an alienation 
would have been good if mada before the 
adoption by Motilal who was the sole 


| survivor of the joint Hindu family. But 


it has been argued that this particular 
grant was invalid notwithstanding the sonsent 


of the natural father, as it was to take- 


effest subsequently after tha death of the 
testator Motilal. I appears that the authori. 
ties are by no means olearas to the effeot 
of sush agreements entered into at the 
time of the adoption on behalf ofa son 
by the natural father. It wasat one time 
sought to uphold such agreements as binding 
contracts as in the gases of reservations 
for widows in Vinayak Narayan Jog v. 
Govindrav Ohintaman Jog (1), Chitho Raghu. 
nath Rajadiksh у. Janaki (2), Laksami v. 
Subramanya (3) and  Nirayzutsami v. 
Ramasami (4). But these decisions were not 
followed in a similar case of Jagannadha 
v. Papamma (5), relying upon certain remarks 
by the Privy Council. It, was stated that 
such agreements would not bs void and 
might be ratified subsequently by the son in 
the oase of Ramasami Atyan v. Venkata 
Ramatyan (6) and doubts as to their 
validity were expressed in the oase of Bhaiya 
Rabidaí Singh v. Indar Kunwar (7) by 
the Privy | Council. 
the reservation of rights for the widow 
was held valid by custom modifying Hindu 
Law іп the case of Ravji Vinayakray Jaggan- 
naih Shankarsett v. Lakshmibat (8) and 
again gifts to daughters were held valid 
though the ratio decidendi was not slearly 


expressed in the case of Basava v. Lingan. 
(1) 6 B. H. C. R. A. C. J, 224, 

(2) 11 B. R. C. В. 199. 

(3) 12 M. 490; 4 Ind. Deo. (N. s.) 691. 

T 14 M.172;1 M. L.J 39; 5 Ind. рес, (к. a.) 
(8) 16м, 400; 3 M. L. J, 193;5 Ind. Dec. (N. з.) 985, 
(6) 6 r, A. 196; 2 M. 91: 5 C. L. R. 347; 3 Shome L. 

К. 89; 8 Ind. Jur. 472; 4 Sar P. C.J. 42; 8 Suth. P. 

"C. J. 663; 1 Ind. Dec. (N. в.) 835 (P. C.). 

(7) 16 I. A. 53 a5 р. 59 (P.C ); 16 C. 55985 Sar. P. 
О. J. 505 Rafique & Jackson's Р. C. No. 110; 8 Ind. 
Dec. (м. 8.) 367. 

18) 11 B. 881 ab pp. 420, 404; 6 Ind. Dec, (x. s.) 250. 


$8 


On the other haud 


gauda (9). An agreement, however, by tha 
natazral father fora gift’ being made to 
the brother's widow was held invalid in the 
ease of Venkappa v Fukirgowda (10). The 
desision appears to have proceeded on the 
reasoning in Bak Vinigtrav's case (8) ang 
the ratio decidendi would appear, therefore, 
to have bean that auch an arrangement was 
noi in acsordance with any custom modifying 
Hindu Law. There was another oase 
quoted bsfore us which was not, however, 
exactly in point, in which an agream 
made by the adopted son himself 
a major was held binding as a family 
ment. The вазе is Kashébat R 
Ghaíge vw. Tatya Genu Pawar 
















would appear that that ваз 

desided, in view of the rel? also was 
family arrangement, asa ferenca to & 
of Hindu Law.. A oleae aifatter entirely 


atement of the 
ch agreements 
in the referring 
tà Aiyar, Of, C, 
mal v. Stvaramien 
was 


objastions to supporting 
аз contrasts was 


J. in Viselatsh: A 
The matter 
Benson, Ј,, in 
(page 583) thus af 
Gasisions by Hin 
that graat weight 
decisions of auch 
the present, whic 
Law modified 


Tea as $ & entered into, and 
BRE 88 remarked by West and 
116 i 3rd Edition, paga 

i stica faic arrange- 
ments protection of the widow's 
intera during her life are 


/ and are always supported by p 
authority of the caste; " And again at page 

> I gannot bat think that this principle 
ougat to guida tha Courts in Considering 
whether agreements liks the one under oon- 
sideration can ba upheld or not, if the stipu- 


made, 


oa) 19 B. 428 at pp. 431, 433; 10 Ind. Deo: (x, в.) 


(10) 8 Bom. L. R. 846. 
AD 36 Ind. Cas. 543; 18 Bom. І. R. 749; 49^ 
5 ; 3 


SA 27 М. 877 at pp. 636, 657 (F.B) 14 M. L.J, 


Vol. b] 
GANGA Ue GHOLAM DASTGIR. 


Miscellaneous second appeal from the 
order of the Distrist Judge, Ambala, dated 
the 27th May 1918, affirming that of 
the Subordinate Judge, Ist Class, Simla, 
dated the 7th September 1917, rejecting the 
judgment debtor’s application and sonfirm- 
ing the sale. 

Bakhshi Tek Ohand, for the Appellant. 

Lala Dharm Chand, for the Desree-bolder- 
Respondent, 

JUDGMENT —The application made by 
the judgment-debtor under Order ХХІ, 
rule 89, was dismissed by the Court of 
first instance as barred by limitation, and 
that order has been confirmed by the District 
Judge. It ів perfectly clear that no second 
appeal lies from an order passed by a 
Court of Appasl ander Order ХШ, Civil 
Prosedure Code, asd the only question is 
whether there is any adequate ground for 
interference on revision. 

Now, the relevant facts are as follows:— 
The property was knooked down to the 
highest bidder on the 27th July 1917, but 
the deposit of 25 per cent. on the amount 
of the purchase money was not made until 
the Ist of August 1917. 16 is common 
ground that the judgment-debtor made the 
deposit required by rule 89 on the 30th of 
August 1917, and the question whether 
that deposit was within time depends 
upon the date which is to ba taken as the 
terminus a quo. 

Now, rale 92 (2) lays down that the 
deposit required by rule 89 must be made 
within thirty days from the date of sale; 
and the point for determination is, what 
is the meaning of. the words “the date 
of sale." Neither of the Courts below has 
attempted to deal with this matter, and 
in view of an absence of finding on the 
question, I consider that the Court of 
Revision must settle the question, A 
perusal of rule 84 shows that on every 
sale of immoveable property the person 
declared to be the purohaser із required 
to pay immediately after the declaration 
a sum of money equal to twenty-five per 
gent, of the purchase-money, and that in 
default of such payment the property must 
ye re-sold forthwith. It seemg to me 
that a sale of immoveable property in 
exesution of a decree is not somplete 
until the officer sonduoting the sale has 
ascepted the final bid and the purebaser 
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has paid the deposit required by the 
aforesaid rule 84. The terminus a quo for 
the period of 30 days must, therefore, be 
deemed to be the date of the deposit, tide 
Munshi Lal +. Ram Narain (1). The judg- 
ment of the Single Beach in Atma Singhev. 
Duni Chand (2), which lays down that a 
sale is not complete until the éntire purchase- 
money has been paid, goes too far, and 
I am not prspared to accept that view 
of the law. But the dictum that a sale, 
in respect of which twenty five per sent. 
has pot been deposited, is not a somplete 
sale appears to be perfectly correst and 
may be sited in favour of the contention 
of the present judgment-debtor. 

Accordingly I hold that the appliention, 
under Order XXI, rule 89, presented by 
the judgment-debtor was within time, and 
setting aside the orders of {һә lower 
Courts I remit the case to the Subordi- 
nate Judge for decision on other matters 
arising in connection with that application. 
I direct the parties to bear their own costs 
in this Court. 


Oase remitted, 
(1) 17 Ind. Cas. 783; 35 A. 65; 10 A. L. J. 475, 
(2) 1 Ind, Cas, 12; 1 P. W. В. 1909. . 





OUDH JUDICIAL COMMISSIONER’S 
COURT 


Ssconp Civil APPEAL No. 258 or 1918. 
February 10, 1919. 
Present :—Mr, Daniels, A. J, C. 

GANGA AND OTHERS—DRFENDANTS— 

APPELLANTS à 
versus 

GHULAM DASTGIR—P tatstizer— 
RESPONDENT, 

Jurisdiction of Civil and Revenue Courts — Landlord 
and tenant—Hjectment, swit for, in Revenue Court 
—Relationship of landlord and tenant not proved— 
Civil suit, mainiainability of. 

Where in a suit to cancel a notice of ejectment 
the Revenue Court finds that the relationship of 
landlord and tenant does not exist between the 
parties, a Givil Court has jurisdiction to try a 
suit subsequently brought for ejectment. [p, 916, 
col. 1.] i 

Appeal against the order of the Subardi- 
nate Judge, Bahraich, dated the 21st Marah 
1913, upholding the decree of the Munsif, 
Kaisarguni, dated the 8th February 1918, 
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Mr. St. 0. Thompson, for the Appellants. . 

Mr. Fakhruddin Hasan, for the Respond- 
ents. 

JOUDGMENT.—The facts of this oase ave 
simple. The plaintiff-respondent Ghulam 
Dastgir issued notice of ejectment through 
the Rovenue Courts on the defendants- 
appellants Gangadin and Mahabir treating 
them as his sub-tenants. They claimed 
to be the original tenants on tha basis of 
a lease given them by the present plaint- 
їв father as  Thekadar. The present 


plaintiff claimed under the lease granted . 


by the proprietor. 

The Revenue Court cancelled the notice of 
ejeobment on the ground that the relation of 
tenant and sub-tenant did not exist between 
the parties. The operative part of the Com- 
miasioner’s order in appeal runs thus: — 

“I think that the lower Court rightly 
desided that the relationship of landlord and 
‘tenant does not exist between the parties— 
the tenants are not sub tenants buf tenants- 
in-chief,” 

The plaintiff thereupon brought the present 
suit in the Civil Court to eject the defend. 
ants as trespassers. His suit had been 
decree@ by both the Courts below and the sole 
question before me in second appeal is 
whether the 81165 was cognizable by the 
Civil Court. 

Neither party has basen abla to show me 
any direst authority. It is, however, for the 
appellant to show some provision of the 
Oudh Rent Ast by which the jurisdiction of 
the Civil Court is ousted This he has been 
unable to do. It is not covered by any of 
the clauses of section 108. The appellant 
has referred to section 127, but itis clearly 
not a suit under section 127. It was suffi- 
cient for the disposal of the suit which was 
before the Revenues Courts to find that the 
relation of landlord and tenantdid not exist 
between the parties and if was unnecessary 
for the purpose of that suit to determina in 
апу way what the actual status of the рге» 
. sent defendants was. In the sister province 
of Agra there was at one time some doubt 
as to whether a suit like the present was 
cognizable by a Civil Court ог nob, bat it is 
now well settled thatthe Civil Court has 
jurisdiotion. It is sufficient to refer to the 
ruling in Jogar Nath v. Ajudhya Singh (1). 


1) 17 Ind, Cas. 876; 85 A. 14; 10 A. L. J. 408, 
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1 find that the same view has been taken by 
a Judge of this Court in Kalap Nath v. Mata 
Din (2), The judgmentof the lower Courts 
was, in my opinion, correct and I dismiss the 
appeal with costs. 

Appeal dismissed. 


(2) 28 Ind, Cas, 859; 18 O, C. 48, 





MADRAS HIGH COURT. 

Civin Revision Parmos No. 704 or 1918. 
February 19, 1919. 
Present:— Mr. Justice Oldfield and 

Mr. Justice Seshagiri Aiyar, 
K. A. M. A. К. KALIYAPPA NADAR— 
PraIiNTIFF— PETITIONER 
-- versus 
.G. N.. GRIGORI PILLAL AND OTHERS— 
DsFENDANTS— RESPONDENTS, 

Instalinent bond—Instalmenis ceasing io run—Sutt 
for overdue amownt—Cause of action—Provision for 
payment ‘on demand without reference to future instale 
ments'—Demand, whether gives fresh cause of action 
—Limitation- a 

Where a.bond dated 190land payable by instal- 
ments provided that the whole amount due should 
be paid, in default of any instalment, ‘оп demand 
without reference to future instalments’: ` 

Held, that after all the instalments had ceased 
to run in 1910, в suit brought in 1917 within three 
years of a demand made for payment was barred, 
[р. 917, col. 1.] 

Mackenzie v. Tiruvengadathan, 9 M. 271; 8 Ind Dec. 
(х. в.) 585 and Lachakkammal v. Sokkayya Naick, 48 
Ind. Gas 191; (1918: M. W. N. 586, followed. 

Per Seshagiri Aiyar, J —The provision for demand 
isto anticipate the due date and to enable the 
creditor to call in all the instalmentary payments 
without reference to the dates fixed for their 
receipt. When the instalments had ceased to run, 
there could be no question of demand or of exercis- 
ing a right or option. [p. 937, col. 1.] 

Petition, under sestion 25 of Act AX of 
1887, praying the High Oourt to revise the 
decree of the Court of the Subordinate Judge, 
Tinnevelly, in Small Cause Suit No. 1546 


of 1917. 


FACTS appear from the judgment. 

Mr. K. V. Sesha  Aiyangar, for the 
Petitioner.— When the words ‘on demand’ 
oceur іп a non-negotiable instrument, de. 
mand із essential before suit is brought. 
See Seetharamayyar v. Muntsamt Muda- 


.Doning his demand. 


: agreeing with the 


Val, L] 
МОКАМрЇ LAL 0, PARS RAM, ae 
liar (1), where Seshagiri .Aiyar, Ja, 


reviews all the authorities, 

Mr. О. R. Subramanya Aiyar, for the 
Respondents.—The suit is barred by limi- 
tation. The smount was payable .in instal- 
ments and the last instalment was payable 
in 1910. This suit was brought in 1917, 
It is, therefore, barred. 

Mr, Besha Aiyangar, in reply.— Demand 
must be made before limitation вап run, 


So the suit is within time. See Lachak- 

‚Каттай v.  Sokkayya Naick (2) and 

Mackenzie у, Téru.engadathan (3). 
JUDGMENT, 


OrprrELD, J—It is not disputad that a 
demand must be made by plaintiff, before 
he can gue, The only question is whether he 
is entitled to postpone the starting point, 
from which time runs, indefinitely-by post- 
The decisions in 
Mackenzie ү. Tiruvengadathan (3) and Lachak. 
kammal v. So:hayya Naick (2) conclude the 
matter. The oivil revision petition is dis- 
missed with costs, 

SESHAGIRI Aryan, J.—I feel no hesitation in 
conelusion of the Court 


below. The bond was executed in 1901 and 


the monthly instalmentg which would exhaust ` 


the loan would have come to an end in 1910, 
This suit was brought in 1917, within three 
years of a demand made for payment, The 
learned Vakil for the petitioner contends 
that although the whole of the amount had 
become payable in 1910, it is open to him 
any time after that date to make a demand 
and to sue within three years of such а 
demand. In my opinion the provision for 
demand was to anticipate the due date and 
to enable the creditor to call in all the in- 
stalmentary payments without reference to 
the dates fixed for their receipt. When the 
instalments had ceased to run, there can be 
no question of demand. The language ig 
“on demand without reference to future 
instalments,” That language implies that the 
instalments are still running. When they 
had come te an end, there can be no question 
of exercising a right or option. I respeat- 
fully adopt the terse language of Mnthusawmi 
Aiyar and Brandt, JJ., in Magkensie v, 


m 50 Ind. Cas. 87; (1919) M. W. N. 185; 9 L. W. 
42 Ls 


(2) 48 Ind. Cas. 191; (1918) M. W N. 588, 
(8) 9 M. 271; 8 Ind. Dec. (м. s.) 585, 
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Tiruvengadathan (3), where they say with re. 


‚Бата to a document containing a similar 


stipulation: “In effect it creates a case of 
election as each instalment besomes overdue, 
and after the last instalment becomes over. 
due there can be no election, for the obvious 
reason that there are no two obligations to 
eleot between". A similar view was taken 
in Lachakkammal v, Sokkayya Naick (2). Tam 
therefore of opinion that the Court below 
was right in dismissing the suitas barred 
by limitation. The petition should be dis. 
missed with costs, 
M. C. P. 
Petition dismissed, 





PUNJAB CHIEF COURT. 
Civit Ravisiox Petition No. 906 or 1918, 
January 22, 1919, 

Present :—Mr, Justice Shadi Lal. 
MUKANDI LAL anp OTAERS— DEFENDANTS 
— PETITIONERS 
versus 
PARS RAM— PrarsTIFF— RESPONDENT, 
Provincial Small Causes Courts Act (IX of 1687), 
s. 17—" At the time of presenting his application, 
meaning of-— Application to set aside ex parte decree 

— Deposit of decretal amount, when to be made. 

The words “at the time of presenting his applica- 
tion” used in section 17 of the Provincial Small 
Causes Courts Act are merely directory and not 
mandatory. [p. 918, col. 1.] 


The section itself provides that it is for the 


Court to decide whether a deposit should be made 


or security given and the applicant must, therefore, 
wait for the direction of the Court as to which of the 
two he has to do. [p.918 col, 1.] 


Petition, under section 25 of Aot 1X of 
1887, for revision of the order of the 
Judge, Small Cause Court, Kasuali, dated 
the 27th September 1918, rejecting the 
application for setting aside the ez parte 
decree dated the 29th July 1918. 

Mr. Mukand Lal Ритї, for the Petitioners, 

Mr. Kanwar Narain, for Mr, Dina Nath 
Mehra, for the Respondent. 

JUDGMENT.—The Judge, Small Cause 
Court, has dismissed the application, pre. 
sented by the petitioners for an order to 
set aside a decree passed ez parte against 
them, on the ground that they did not, 
at the time of presenting the application, 
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MOHENDRA МАТЫ MOZUMDAR 9, NÀGENDRA NARAIN ROY, i 


either deposit in Court the amount due 
from them or give sesurity for the per. 
formance of the  deoree, Now, there is 
some divergence of opinion among the 
High Courts as to whether the words 
"ht the time of presenting his application” 
used in sestign 17 of the Small Causes 
Courts Act are mandatory or merely 
directory, but so far as this Court is 
concerned, the matter is set at rest by the 
judgment of a Division Bench in Muhammad 
Facal Ali v. Karim Khan (1), whioh lays 
down that the words are merely directory 
and поё mandatory. The section itself 
provides that it is for the Court to de. 
side whether a deposit should be made or 
seourity given and as pointed oub in that 
judgment it follows that the applicant 
does not, at the time of making his ap- 
plication, know which ofthe two he- has 
to do, He must, therefore, wait for the 
direction of the Court as to which he is 
to do. 

Now in this case the learned Judge gave 
no such direction, and considering that 
the application made by one of the de- 
fendants on the 27th September 1918 
asked for в direstion, I am of opinion 
that the application for setting aside the 
ex parte decree should not have been dis. 
missed zn limine, 

Accordingly I accept the application for 
revision and setting aside the order of 
the lower Court direst it to decide whe- 
ther the defendants should deposit the 
deoretal amount or furnish security for 
the due performance of the deoree, and 
to call upon the defendants to comply 
with that direction. If the direction is 
complied with, the Court should then 
adjudicate upon the applisation for setting 
aside the ex parte decree, 1 leave the 
parties to bear their own costs in this Court. 


Revision accepted, 


(1) 108 P, R. 1594, 


CALCUTTA HIGH COURT 
АРРЕАТ. From АРРЕ1ТАТЕ DkoRRE No. 2819 oF 
1916, 

February 20, 1919. 

Present: —Justios Sir Ernest Fleteher, Kr., 
and Mr. Justice Beachoroft. 
MOHENDRA NATH MOZUMDAR—. 
DEFENDANT—APPRLLANT 

d versus 
NAGENDRA NARAIN ROY CHOW. 
DHURY— PraiNTIFF— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 100 — 
Landlord and tenant— Tenancy, nature of—~Rent рау» 
able yearly, whether sufficient to make tenancy Jrom year 
to year. Š 

The mere fact that the rent of a holding is 
payable in one sum yearly, is not sufficient to 
make the tenancy a tenancy from year to year, 
[р. 919, col. 1.] 

Appeal against the decree of the "ів. 
triot Judge, Kbulna, dated the )0th Avgust 
1916, reversing that of the Munsif, Ist Court, 
Bagirbat,.dated the 25th April 1915. ў 

FACTS appear from the judgment, 

Dr. Jadunath Kangilal, for the Appellant.— 
The defendant is the appellant. The appeal 
arises out of a suit for recovery of khas 
possession of certain land which wag leased 
out to the defendant. The first Court dis- 
missed the suit. The lower Appellata Court 
deoreed the snit. The Kabnliyat, dated 


the 28th Bhadra 1305, provided that if by 
the year 13(8 defendant broke the eondi- 
tions specified  iherein, then hea vould 


forfeit his holding, Both the Conrts bave 
found that there was waiver of forfeiture, 
My first point is that the tenancy conid 
only be terminated by six montha’ notice 
under the Transfer of Property Act. Section 
106 of the Transfer of Property Aot applies, 
The Kabuliyat bad no fixed term, The 
contract provides that the tenanoy is а 
yearly one. The rent is payable annually, 
Bee Kishori Mohun Roy Ohowdhry ү. Nund 
Kumar Ghosal (1). The next point is that 
itis not a cage of kolding over, The tenanoy 
still continues. My submission is that вё 
avy rate the tenancy was not a monthly 
one. The terms of the contract elenrly 
state that the tenancy was from year to 
year. See Ismail Khan Mahomed v. Joygcon 
Bibee (2). Тһе onse of JDebenara Nath 
Bhowmik v. Syama Prosanna Bhowmik (3) ia 
not against me, 


(1) 24 0. 7:0; 12 Ind. Dec. (x. s.) 1149, 
(2) 4 C.W. N. 210; 27 C. 570, 
(8 Ja C. W, N, 1124, ~ 


* 
Vel, Ly 
WALI BANDI BIBI 0. TABEYA BIBI. 

Babus Sarat Ohandra Rat Ohoudhurt, for 
the Respondent.—Section 106 of the Trans- 
fer of Property Act provides for custom 
or contract to the contrary. Неге the 
contract, if 16 has any meaning, refers to 
the period of notice. The mere fact that 
rent was annually payable does not show 
that the tenancy was from year to year. 
The case of Debendra Nath Bhowmik v. 
Syama Prosanna Bhowmik (3) is in my 
favour. The suit has been properly and 
rightly decreed by the lower Appellate Court. 

Dr. Kanjilal briefly replied. 

JUDGMENT. 

Frieicagr, J.-This appeal is prefer- 
red by the defendant against the decision 
of the learned District Judge of Khulna, 
dated the 10th August 1916, reversing the 
decision of the Munsif of Bagirhat. The 
plaintiff brought the suit to recover pos- 
session of certain land which had been let 
out by а lease to the defendant, The first 
Court dismissed the suit altogether. The 
second Court, that is, the lower Appellate 
Court, held, first of all, that, as regards a 
particular matter on which it had been 
alleged that there had been a forfeitura of 
the tenancy, although there had been a 


forfeiture, there had been a waiver and, 
secondly, that the tenancy had bean duly 
determined by a six months’ notice. The 


only point raised in this appeal is whether 
lawfully this tenancy could be determined 
by a notice. The lease is in writing and, 
under the provisions of section 106 of the 
Transfer of Property Act, subject to con. 
‘tract or custom, the lease would be опе 
from month to month terminable on fifteen 
days’ notice, It is said, however, that in this 
ease the contrast provides that the tenancy 
should bea yearly one. Only опе thing 
that oan suggest that is that the rest is 
payable annually and it is said that the 
authorities show that that is sufficient to 
show that the tenancy is from year to year. 
I do not think so. There is no case whioh 
shows thatthe mere fact that the rent is 
payable in one sum yearly—espeoially when 
the rent is so small as the sum of 
Rs, 1-10-0 is sufficient to make the tenancy 
a tenancy from year to year. As to 
authority, the observations of Woodroffe, J., 
in the case of Debendra Nath Bhowmik v. 
Syama Prosanna Bhowmik (3) are clearly 
opposed to the view put forward by the 
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appellant. The learned Judge was of opinion 
that the mere fact that an annual rent 
was mentioned was not suffisient to make 
the tenancy а yearly one. That being” so, 
the present appeal fails and must be dis- 
missed with costs. 
Bracucrort, J.—I agree. 
Appeal dismissed. 


—áÀ 


ALLAHABAD HIGH COURT. 
Seconp Отт, APPEAL No 332 or 1917. 
March 11, 1919. 

Present:—Mr. Justice Rafique and Mr. 
Justice Lindsay. 

Musammat WALI BANDI BIBI—Dosranpant 
——APPELLANT 
versus 


Musammat TABEY A BIBI—PLAISTIFE—- 
RESPONDENT. 

Amendment of plaint— Amendment, whether relates 
back to date of institution of suit—Lis pendens, rule 
of, applicability af— Property included in suit by 
amendment after transfer—Muhammadan Law — Gift, 
whether revocable, 

The rule that the amendment of a plaint relates 
back to the date of the institution of tho suif*cannot 
be applied to every possible case, as, for instance, 
where there is a question of the applicability of 
the rule of lis pendens, becauso in applying the 
rule of lis pendens it is essential that the property 
should be directly and specifically in question in 
the suit. Where, therefore, a plaint contains no 
such description as to put the vendee on his guard or 
to give him notice that the property he is pur- 
chasing is sub judice, an amendment of the plaint 
by a change in the description of the property 
in suit would not, for the purpose of the rule of 
lis pendens, relate back to the date of the institution 
of the suit. [p. 920, col. 2; p. 92), col. 1.] 

The Muhammadan Law bars the right to revoke 
agift if a transfer is made by the donee or any 
addition is made by him or his transferee tothe 
gifted property by which its value is increased. [p 
921, col. 2, 

Second appeal against the deoision of 
the Additional Judge, Gorakhpur, dated 
the 18th December 1916. 

FAOTS.—Plaintiff instituted a suit for 
possession of the house in dispute (No. 6). 
One Musammat Pir Bandi executed a deed 
of gift in favour of her son's widow Musam- 
mat Shafia Bibi of seven items of property 
on 8rd November 1908. On 22nd February 
1912 she sued for cancellation of the deed 
of gift in respeot of foar properties only, 
leaving out items Nos 1, бапа 7, On 16th 
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March 1912 summons was served on Shafa 
‘Bibi defendant. On 16th May 1912 Shafia 
Bibi sold house No. 6 to the present 
plaintiff Musammat Tabeya Bibi. Five days 
after the sale cn 21st May 1919 Musammat 
Pir Bandi filed an applieation for amend- 
ment of the plaint praying that instead of 
item No. 5, item No. 6 should be inserted 
in the plaint. The application was allowed 
the same day. Subsequent to the amend- 
ment Mwsammot Shafia Bibi added a plea 
to her defence that she had transferred 
the house to Musammat Tabeya Bibi. Musam- 
mat Taheya Bibi was not brought upon the 
record. The suit of Musammat Pir Bandi 
was desreed. In April 1914 Pir Bandi 
gifted house No. 6 to Musammat Wali 
Bandi. On 15th May 1915 Musammat Tabeya 
Bibi instituted this suit on the basis of the 
sale deed dated the 16th of May 19492 and 
the principal plea raised in defense was 
that the claim was barred under the rule 
of lis pendens. : 
Mr. Iqbal Ahmad, for the Appellant. 
Dr. 8. М. Sulaiman, for the Respondent. 
JUDGMENT.—It appears that one Musam- 
mat Pir Bandi owned some house property 
in the town of Gorakhpur. She executed 
a deed of gift on the 3rd of November 
1908 of seven items of property consisting 
of kothris and houses in favour of the 
widow of her son, Musammat Shafia Bibi, 
Оп the 22nd of February 1912, Musammat 
Pir Bandi instituted а suit against her 
daughter-in-law, Musammat Shafia Bibi 
for the revocation of the gift of the 3rd 
of November 1908. In the plaint of that 
suit 16 was alleged that items Nos. 1, 6 
and 7 had been the subject-matter of suit 
in & former litigation between an heir of 
the husband of Pir Bandi and the donee 
and thatthe gift in respect of these three 
items of property had been cancelled by a 
decree in favour of the heir of her husband. 
She, therefore, sued for the cancellation of 
the gift in respect of the remaining items 
of property including Nos. 2 and 5. Summons 
to the defendant, Musammat Shafia Bibi, was 
served on the 16th of March 1612, On the 
16th of May 1912, item No. 6 was sold to 
Musammat Tabeya Bibi by Shafia Bibi in con- 
sideration of Rs 1,000. On the 21st of May 
1912 Musammat Pir Bandi filed an applica- 
` tion for the amendment of her plaint in 
the suit that she had instituted on the 
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22nd of February 1912. She said that by 
а clerical error and oversight she had 
mentioned item No. 6 as having been in 
litigation between her husband’s heir and 
Musammat Shafia Bibi, and had herself 
sued for the cancellation of items Nos. 2 and 5, 
while as a matter of fact it was item No. 
5 which was in suit in the case of her 
husband’s heir and she intended to sue and 
was suing in respect of items Nos. 2 and 
6. She, therefore, prayed that wherever 
in her plaint No. 5 was mentioned it should 
be changed to No. 6. Her application was 
allowed on the same day, thatis, the 21st 
of May 1912 and the plaint was amended. 
Subsequent to the amendment Musammaé 
Shafia Bibi added a plea to her defence that 
property item No. 6 had been sold by 
her for consideration on the 16th of May 
1912 to Musammat Tabeya Bibi. ln spite 
of this plea of Shafia Bibi, the  vendee 
Musammat Tabeya Bibi was not brought on 
the record. The case’ proceeded to trial 
and the claim of Pir Bandi was decreed. 
The decree in that case, however, does not 
in any way bind Musammat Tabeya Bibi. 
On the 15th of May 1915, the suit out of 
which this appeal has arisen was brought by 
Musammat Tabeya Bibi for possession of the 
house No. 6 on the basis of the sale-deed 
of the 16th of May 1912. The claim was 
brought against Musammat Wali Bandi, & 
niece of Pir Bandi to whom the house 
in suit had been transferred by Pir Bandi 
on the 7th of April 1914, under a deed 
of gift. Tbe principal plea in defence 
was that the claim of the plaintiff was 
barred under the rule cf lis pendens, The Court 
of first instance declined to accede to this 
plea and decreed the claim. 
the decree of the first Court was confirmed. 

In second appeal tn this Court various 


: points have been urged against the decrees 


of the Courts below. The first and chief 
point is that the sale to Musammat Tabeya 
Bibi by the plaintiff respondent was made 
during the pendency of the suit of Pip 
Bandi and, therefore, the sale is invalid, 
The contention is that under the law. the 
amendment of a plaint relates back to 
the date of the institution of the suit and 
tkat for the purpose of 158 pendeng the suit 
becomes contentions from the date of its 
institution. In the present case, though 
there was a mistake in the description of 


On appeal. 
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a portion of the property in suit, yet by 
the amendment of the 21st of May 1912, 
the defect was cured and the suit shonld 
be taken to have been a sontentions suit 
qua item No. 6, from the 22nd of February 
1912, the date on which it was instituted, 
Some cases have been referred to us in 
support of the contention that the amendment 
relates back to the date of the institution of 
the suit. The contention may be correct with 
regard to certain pleas such as that of limita- 
tion, bnt we are not prepared to hold that the 
contention is true in every possible 
One of the matters that is 
the application of the rule of kis pendens 
is that the property should have been 
directly and specifically in question in the 
suit, Bennet in his work on Lis Pendens 
says: “It may be said in general 
that a lis pendens will be created whether 
the property involved in suit is described 
either by such definite and technically legal 
description that its identity ean be made 
out by the description alone, or where 
there is such a general description of its 
character or status and by such reference 
that upon enquiry the identity of the 
property involved in litigation oan be 
ascertained.” In the present ease a6 the 
time of the sale of house No. 6 to Musammat 
Tabeya Bibi, the plaint of Pir Bandi had no 
such description as to put the vendee on 
her guard or to give her notice that the 
property that she was parchasing was 
sub judice. In fact the allegation in the 
plaint was that No. 6 had already been 
dealt with in а former litigation and, 
therefore, Pir Bandi was seeking no relief 
in respect of it. The property may be 
said for the firstiime to have come direstly 
and specifically into question on the 216% 
of May 1912 when the amendment was 
allowed, The amendment of the plaint by 
а change in the description of a portion 
of the property in suit cannot, for the 
purpose of the rule of lis pendens, relate back 
to the date of the institution of the snit. 
We think that the lower Courts were 
right in holding that the plaintiff respond- 
ent could nob bs defeated on the rule of 
lis pendens. т 

Another point that bas been urged 
on behalf of the  defendant-appellant 
is that Aiusammat Tabeya Bibi, being a 
vendee from Musammat Shafia Bibi who 


essential for 
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was a donee from Musammat Pir Bandi, 
cannot claim to have a better title than 
that of Shafia Bibi. The gift in favour 
of the latter was revoked by a deoroe of 
Court and the sale to Tabsya Bibi, therefore, 
falls to the ground. In the aale.deed itself 
Musammat Shafia Bibi described her title 
to the property she was selling ав that 
of a donee and Musammat Tabia Bibi, knew 
and ought to have known that under the 
Muhammadan Law the gift was revokable. 


‘All that Musammat Tabeya Bibi took by 


her sale was the title of Shafa Bibi, what- 
ever that title was. This point was not 
urged either in the written statement or 
in the Court of first instance or in appeal 


before the lower Appellate Court. Tt ig 
taken for the first time before us. Wedo 
not think that the appellant should be 


allowed to put up a new case before us. 
Bat we do not propose to decide the question 
оп a technical ground. It appears that 
under the Mabammadan Law the right {о 
revocation of a gift is barred for, among 
other reasons, a transfer made ‘by the donee 
or by any additions made by the donee or 
her transferee to the gifted property by 
which its value has been inoreasBd, vide 
Wilson's Muhammadan Law, paragraph 816, 
page 354. In the present case, Musammat Shafia 
Bibi had sold the property to the plaint ff- 
respondent and, therefore, the gift in respeot 
of house No. 6 could not be revoked. The 
argument thatas в matter of fact a deoree 
for revocation has been passed in favour of 
Pir Bandi is of no forse, considering that 
the plaintiff-respoudent was no party to that 
decree. She is not debarred from question- 
ing the right of Musammat Pir Bandi to 
revoke the gift in the present oase. More- 
over, ав we understand the judgment of the 
lower Appellate Court, the Property has been 
dealt with by the transferee in such a way as 
to inorease its value, Therefore, on both the 
grounds the gift was not revokable at the 
instance of Musammat Pir Bandi. The 
appeal, therefore, fails and is dismissed with 
costs including in this Court fees on the 
higher acale. 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Ѕесомр Отүір APPEAL No. 87 ок 1919. 
March 18, 1919. ‘ 
• Present:—Mr. Justice Broadway. 
ITBAR-—PLAINTIFF —Á PPELLANT 


versus 
* WILAYAT AND OTHERS— DEFENDANTS 
— RESPONDENTS. 


Registration Ас? (XVI of 1908), s. 17 (e) —Endorse- 
ment on sale.deed of land acknowledging receipt of 
value of house erected thereon, whether compulsorily 
registrable, 

On 24th June 1916 H. sold a plot of land to 
G. for Hs. 99. С. erected а kothaon it, but one M. 
claimed to pre-empt the land and his right of 
pre-emption being admitted, he took over the land 
at the same price and paid Вз. 200 to G. for the kotha. 
The sale of theland was evidenced by an endorse- 
ment on the sale-deed of 24th June and the salo 
of the kotha by a separate receipt for Rs. 200, 
Both these documents were executed on the 
2156 December 1916. On 24th January 1917 the 
present plaintiff instituted a suit against @. for 
possession by pre-emption. It was admitted that his 
right to pre-empt was inferior to that of Af. It appeared 
that by the endorsement on the sale-deed of 24th 
June 1916 G. acknowledged receipt of the price of 
the land as well as the cost of the kotha and 
relinquished his rights in both : 

Held, (2) that the mere fact that а separate 
reeeipt was given for the cost of the kotha did 
not render it capable of being regarded as a 
| Separatg and separable transaction; [p. 922, col. 1.] 

(2) that inasmuch as G. clearly relinquished his 
rights and interests in both the land and the kotha, 
the document evidencing this transaction was com. 
pulsorily registrable ; [p. 92%, col. 1.] 

(3) that not being registered, it was not admissible 
in evidence and the plaintiff was entitled to succeed. 
Lp. 923, col. 1.] 

Second appeal from the decree of the 
District Judge, Attock, dated the 21st June 
1918, reversing that of the Munsif, lst Class, 
Pindi Gheb, dated the 18th March 1918, 
decreeing the claim with costs, 

Dr. Nand Lal, for the Appellant. 

Mr. В. A. Cooper, for the Respondent. 

JUDGMENT.—On the 24th June 1916 
one Hidayat sold a plot of land to Ghulam 
Muhammad for Rs. 99. Ghulam Muhammad 
proceeded to erect а kotha on the said plot 
of land, but one Mira came forward and 
claimed to be entitled to pre empt the 
land sold. Mira’s right to pre-empt was 
admitted and matters were settled amicably. 
Mira took over the land at the same 
price of Rs. 92 and paid Rs. 200 to 
Ghulam Muhammad for the kotha erected 
thereon, 

This arrangement was evidenced by two 
documents, the sale of the land by an 


INDIAN OASEB, 


ә 
1919 


endorsement on the sale-deed of the 24th 
June 1916, and the sale of the kotha by 
means of & receipt for Rs. 200. These 


two documents were executed on the 
21s& December 1916. On the 24th 
January 1917  Itbar instituted a suit 


against Ghulam Muhammad claiming to 
preempt the land and alleging that 
the real price paid was Rs. 50 and not 
Rs. 99. Ghulam Muhammad pleaded that 
Rs. 99 had been paid, and while not 
denying Itbar’s right to pre.empt contend- 
ed that he had sold the land to Mira 
who had a preferential right to that of 
Itbar who should be impleaded. Mira 
was accordingly brought onto the record. 
The trial Court came to the conclusion 
that the two documents that passed between 
Ghulam Mubammad and Mira were 
fictitious and further that they created an 
interest in immoveable . property which 
was over Rs, 100 in value and require 
registration. Itbar was accordingly given 
& decree for possession on payment of 
Hs. 199 including the cost of the im- 
provements. Ghulam Muhammad and Mira 
appealed against this decree to the learned 
District Judge, who held:— 

(1) that the sale to Mira was genuine 
and had been followed by possession; 

(2) that the sale of the land was for Rs. 99 
only: and the document evidencing it did 
not need registration, and dismissed Itbar’s 
suit. 

Itbar has now come up to the Court 
in second appeal through Dr. Nand Lal 
and I have heard Mr. Cooper for the 
respondente. 

The only point for determination is 
whether the learned District Judge has 
taken a correct view of the transaction, 

It was not contended before me that 
Mira's right to pre empt was not superior 
and I am unable to see that the sale to 
Mira was in апу way fraudulent. 

Dr. Nand Lal contended that the two 
documents must be taken together and 
that they jointly created an interest in 
immoveable property of over Rs. 100 in value. 

I have carefully considered the various 
authorities sited by him, vie, Futteh Ohund 
Sahoo v. Leelumber Singh Doss (1), Véirchand 

(1) 9B. L R. 433 at р. 4388; 16 W. К. 26 (Р, C.); 14 
М, 1. А. 129; 2 Suth. P. C. J, 467; 2 Sar. P. C. J. 709, 
20 E. R. 784. 


Vel L) ` 
GOPAL t, RAM HARAKH. 
Lalchand . у. Kumaji (2), Buta Singh v. 
Gurdit Singh (3), Gopi Ram v. Ram Dhan 
(4), Uttam Ohand v. Janki Ram (5) and Ram 
Singh v. Batan Singh (6) ‘and while I 


-am in accord with the principles enunciated 


I accordingly 


in them, I consider that each case must 
be looked at on its own set of facts. 

What do these documents actually convey? 
By the endorsement on the sale-deed does 
Ghulam Muhammad transfer to Mira his 
rights in the land only bought by him from 
Hidayat ? i 

The endorsement is as follows:— 
wees jo ke mablag ninanwe тирайра ... ав 
Musammi Amir se ba taur razinaman ba 
hazur gawahan ke wasul pa liye hain aur 
mihnatana bhi ba taur razinamaa ke wasul 
pa kar alaidah rasid likhdi hat aur mablagat 
mazkura naqd шави pa kar gabzn makan 
de diya hat aur bagi mera mel sakni wa 


“makan ke sath kuchh tallug na raha...” 


It will be seen that according to this 
Ghulam Muhammad distinctly . says that 


che had received the price of the land as 


well as the oost of the makan after 
which he һай given possession of the 
land and makan,and then he goes on to 
say that he relinquishes his rights in the 
land and makan. 


The mere fact that а separate receipt 
was given for the cost of the makan 
does not to my mind render this capable 
of being regarded as two separate and 
separable transactions. 

In the endorsement Ghulam Muhammad 
clearly relinquishes his interests in some- 
thing. more than the land, viz, the makan 
erected thereon and the document mast, I 
think, be regarded as one of which re- 
gistration was necessary. 


.In these circumstances I accept the ap- 
peal and hold that Itbar is entitled to 
possession. The lower. Appellate Court 
has, however, not decided the question as 
to what the costs of the improvements were, 
return the case to the 
learned District Judge, who will hear the 


(2) 18 B. 48; 9 Ind. Dec, (N. s.) 540. 

(3) 10 P. R. 1896. 

(4) 44 Ind, Cas, 228; 157 P. L, В. 1997; 10 P. W. R. 
1918. 

(5) 48 Ind. Cas. 890; 111 P. В. 1918; 24 P. L.R. 
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(8) 39 Ind, Cas, 374; 110 P. W, R. 1916, 
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parties on this point whioh was raised in 
ground 3 of the appeal to him and de- 
side what amount the appellant Itbar is 
bound to pay before he can take possession. 
The appellant will get his costs in this. 
Court. 
Appeal accepted; Case remanded.* 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Ѕвсонр Олу, APPBAL No. 484 or 1917. 
November 1, 1918. 
Present:—Mr., Stuart, J. C. 
GOPAL—PLAINTIFF— ÁPPELLANT 
versus 
RAM HARAKH TIWARI AND Oo1H&rs— 
DEFENDANTS — RESPONDENTS, 

U. Р, Land Revenue Act (TII of 190!), 5. 283(k)— 
Jurisdiction of Civil and Revenue Courts— Partition, 
suit for, by unrecorded co-sharer, maintainability of. 

The provisions of section 233 (k) of the О, P. Land. 
Revenue Act do not operate to onst the jurisdiction 
of a Civil Court over a suit for partition by a 
sharer in a mahal who is not a recorded c®sharer, 
[р. 924, col. 1.] 

Appeal against the order of the District 
Judge, Fyzabad, dated the 17th August 1917, 
confirming that of tha Subordinate Judge, 
Fyazabad, dated the 17th April 1917. 

Mr. Н. ЇЇ. Misra holding brief of the 
Hon'ble Mr. G. N. Misra, for the Appel. 
lant. 

Messrs. Basudeo Lal and Sundar Lal, for 
the Respondents, 


JUDGMENT.—This was а suit for 
partition brought in a Civil Court. The 
plaintiff states that he is a sharer in the 


Maha! but that he is not a recorded 
co-sharer. The Subordinate Judge dismissed 
the suit. An appeal was filed against the 


dismissal to the learned District Judge. 
The learned District Judge decided that 
the suit must be dismissed but arrived 
at this decision on one point only. He held 
that the Civil Court had no jurisdiction. 
He based his view upon the fact that a 
Civil Court under the provisions of section 
933 (k), Act III of 1901, has no juris- 
diction to receive an application for the 
partition of a Mahal, It was pointed out 


924 | 
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to him that the only person who oan 
apply in & Revenue Court for the partition 
of а Mahal is a recorded ao-sharer, and 
that & person who is & proprietor but who 
.has been unable to get his name recorded 
ав а во-вһагег would, if the learned District 
Judge's view be accepted, be precluded 
from obtaining partition in any Court, so 
loug as the Revenue Court refused to 
enter his name. The learned District Judge 
said he accepted this view but that he 
considered that, under the words of the 
Act, he had no option except to decide 
that a Civil Court had по jurisdiction. 
1 do not agree with the opinion. I hold 
that all that section 233 (k) means is 
that no suit or other proceedings will 
lie in a Civil Court with regard to the 


matters desoribed in Chapter VII excepting | 


in so far as provided in sections 111 and 112. 
The jurisdiction of a Revenue Court on 
the question of applications for partition is 
confined to applications for partition 
by recorded oo-sharers and the Civil Court's 
jurisdiction is not ousted by applications 
for partition by non-recorded oo-sharers, 
The conditions of -Chapter VII must 
necesgarily be read into seotion 233. 

In these oireumstanees I accept the 
appeal and direct the learned  Distriot 
Judge to re-admit this appeal under its 
original number and hear and decide it 
upon the merits. The costs of this appeal 
will go with the result. >` 

Appeal accepted, 


CALCUTTA HIGH COURT. 
APPLICATION IN ORDINARY ORIGINAL 

Civi, Suit No. 1227 or 1917. 

May 21, 1918. 

Present:—Mr, Justice Greaves. 

JOGEMAYA DASSI—PLAINTIFE 
versus 
BAIDYANATH PRAMANIOK AND GTHERS 
— DEFENDANTS, : 

Civil Procedure Code (Act V of 1908), О. XXXIV, 
т. 0, О. XXXVIII, т. 5—Mortgage, suit on— 
Preliminary decree—Mortgagee, right of, to attach 
other properties of mortgagor before date appointed for 
payment of mortgage money. 

After the preliminary decree in a mortgage suit 
and before the date -eppointed- for payment into 


d 
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Court of the amount.due on ihe morjgage, the 
plaintiff is entitled to get other properties of the 
mortgagor attached under Order XXXVIII, rule 5, 
Civil Procedure Code, if the Court is satisfied that the 
sum realised by the sale of the mortgaged properties. 
will not be sufficient tosatisfy the mortgage decree and 
that the mortgagor is trying to dispose of his other 
properties with intent to obstruct or delay the 
execution of any personal decree that may be passed 
against him under Order XXXIV, rule 6, Civil 
Procedure Code. [p. 925, cols. 1 & 2.] 

Until the mortgaged properties are brought to 
sale under a mortgage decree, no personal decree 
UT be obtained against the mortgagor. [p. 925, eol. ' 
1. ° 

Mr. N. Ghattak, for the Plaintiff, 

Messrs. C. 0. Ghose and №, М, Chatterjee, for 
the Defendants. f 

JUDGMENT.—This is an application by - 
the plaintiff for the attachment of certain 
properties of the defendants. On the 2nd 
May last, I granted a Rule calling on the 
defendants to show cause why these pro» 


-perties should not be attached and the Ryle 


now comes on for hearing. On the 28th Sep. 
tember 1913 the plaintiff advanced to the 
defendants the sum of Rs. 6,009 and the 
defendants thereupon deposited the title. - 
deeds of No, 3, Jebb’s Lane, in this city to 
secure the sum advanced and interest 
thereon at 6 per cent. per annum. The 
defendants agreed to repay the advance 
together with interest thereon at the rate 
aforesaid within 6 months from the date 
of the advance; default was made by the 
defendants in repaying the advance and, 
on the 21st November 1914, the plaintiff 
commenced a suit to recover the money ; 
advanced together with interest thereon, 
On the 28th May 1917 а preliminary mort- 
gage decree was passed in the suit declar- 
ing that the plaintiff was entitled to a 
charge for the sum advanced on 4/5ths of No, 
3, Jebb's Lane, and the Registrar was 
directed to take the usual mortgage account 
and liberty was given to the plaintiff to 
apply for a personal decree if the money . 
to arise frem a sale was insufficient to рву, 
tbe amount charged on the property. The 
Registrar reported on the 21st November 
1917 and found that there would be due 
to the plaintiff on the llth June 1918 a 
sum of Rs. 7,696 in respect of the said 
advance and appointed the 12th June 1918 
as the date for the payment into Court 
by the defendants of the sum of Rs, 7,696 
and costs. The premises No. 3, Jebb'& 
Lane, formed part of the estate of one 


Vel. ij 


Behari Lal Pramaniok and this estate was 
partitioned in Suit No. 698 of 1907, and 
by the return of the Commissioner of Parti- 
tion appointed in the said suit which was 
dated the 19th March 1915 and which 
was confirmed by an order made in the 
said suit on the 20th June 1916, No. 3, 
Jebb’s Lane, was allotted to the defendant 
Bissonath together with other” property 
and various allotments were made to the 
other defendants. There are various prior 
mortgages оп No. 3, Jebb’s Lane, and I am 
satisfied upon the evidence that upon the 
realisation of these premises and of other 
premises rendered liable to the plaintiff’s 
mortgage by virtue of the partition decree, 
the sum realised will not be nearly sufficient 
to satisfy the plaintiff's mortgage and that 
she will ultimately, after realisation of the 
mortgaged premises, have toapply for a per- 
sonal decree against the defendants, I need 
not refer in detail to the figures which are 
set forth in the petition and. which are 
not really challenged; indeed it appears from 
the defendant Bissonath’s affidavit that the 
plaintiff has understated the amounts due 
on the prior mortgages. Under these cir- 
cumstances the applicationis made as the 
defendants are alleged to be about to dis- 
pose of their sole remaining assets, or, I 
should rather say, realise them by sale with 
intent to defeat and delay any- personal 
- decree that may һе passed against them. 
This is denied, but I think I must hold 
upon the evidence that the defendants are 
trying to dispose of their sole remaining 
assets, although there is really no 
evidence, apart from such inference as [ 
may draw from the oiroumstances, that 


the object is to defeat and delay credi- 
tcrs. 1 
Now it is well settled by authorities ` 


of this Court, which are 
me, that until the mortgaged properties 
are brought to sale, no personal desree 
вап be obtained against the defendants, and 
it is said on behalf of the defendants 
that it follows from this that no order for 
atiachment can be made. But the ground 
of tha desisions to whioh I was referred 
is the construction which the Courts have 
put upon Order XXXIV, rulee 6, of the 
Civil Procedure Code, read with the other 
rules of this Order; and I do not see how 
these decisions ean affect the plaintiff's 


binding upon 
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rights under Order XXXVIII, rule 5, if 
she makes a case thereunder. That this 
is so, see Bishambar Sahai ү. Sukhdevi 
(1) cited with approval in a decision, of 
the Appellate Side of this Court: Jatparkash 
Narain Singh v. Basanta Kumari Debi 
(2), Miscellaneous Civil Appeal No, 42 of 
1911. 

The result is, that I think I should accede 
to the prayer of the petition and make 
the Rule absolute, if I am satisfied that 
the contemplated sale is with intent to 
obstruct or delay tbe execution of any 
persoral decree that may be passed here- 
after. I think, under the circumstances, 
that having regard to the fact that there 
are no other properties and the extent 


of the ineumbranees and the involved 
ciroumstances of the defendants, I am 
justified in inferring this. I accordingly 


make the Rule absolute with costs. 
Rule made absolute. 


(1) 16 A. 186; A. W. №. (1894) 20; 8 Ind, Dec 
(x. s.) 120. 
(2) 15 Ind, Cas, 604. 


MADRAS HIGH COURT. 
Огу Revision Petition No. $29 or 1917. 
- February 19, 1919. 
Present —Mr. Justice - Oldfield and Mr. 
Justice Seshagiri Aiyar. 

UMMA VENKATARATNAM & Со, 
REPRESENTED BY UMMA YENKATA 
RATNAM—PETITIONER 
versus 
METHEWALA ADAMJI USMAN 
& Co., or HLLORE AND OTHERS—JUDGMENT- 
DEBTORS AND OTHERS —PETITIONERS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 78 
116, О. XXI, v, 62—LHwmecution of decree—Attache 
ment of fund in Court—Payment, application for 
—Suspension of payment for effecting rateable distri 
bution in respect of claims not matured into decrees 
—Priority—Revision —High Court, power of intere 

ference of. 

Where & specific fund in Court belonging to a 
judgment-debtor is attached by a decree-holder of 
the former and an application is made for pay- 
ment out of the money to him, the Court has no 
jurisdiction to suspend payment in order to enable 
rateable distribution to be effected among the 
creditors of tho judgment-debtor whose claims 
have not yet matured into decrees of Court, [p. 928 
col. 1; p. 930, col, 1.] 
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It cannot be said that an attachment" under Order 
XXI, rule 52, Civil Procedure Code, in no cireums- 
tances confers priority. Гр. 927, col. 2; р, 929, col. 1.] 

Suikeena Katun v. Mahomed Abdul Aziz, 29 Ind. 
Cas.e239; 88 М, 223, not followed. 

Tirwvangadial v. Thiruvangadih, 24 Ind. Cas. 617; 26 
M. L. J. 864, followed, 

Bisheshar Das v. Ambika Pershud, 29 Ind. Cas. 622; 
S А. 575; 13 A. L. J. 732, Thakurdas Moti Lal v. 
Joseph Iskender, 41 Ind. Cas 516; 21 C. W, N. 887; 25 
0.1, J. 595; 4% O. 1072, Sankaralinga Reddi v. 
Kandasami Tevan, 30 M. 418; 17 М, L. J. 334; 2 M. L. 
T. 865 апа Mot: Lal v. Karrab-ul-din, 25 Œ, 179 (P.O); 
24 T. А. 170; 1 C. W. N. 639; 7 Sar, Р, С. J. 222; 13 
Ind. Dec. (N. s.) 121, explained and distinguished, 

Per Oldfield, J.—A fund attached under Order 
XXI, rule 52, Civil Procedure Code, requires no 
further realization, and, in the absence of creditors 
entitled to apply under section 78, there can, from 
the moment that the attachment is laid on it, be 
no obstacle to its payment to the attaching creditor. 
Гр. 927, col. 2.] 

Per Seshagiri Atyar, J.—Section 78, Civil Procedure 
Code, isrestricted in its operation to other than 
administrative actions. Priority is within the con- 
templation of Order XXI, rule 52, of the Code. [p. 
929, col, 1.) 

The general principle is that а person who is 
diligent enough to invoke the aid of the Court in 
satisfaction of his decree should not be kept out 
of his rights because others have not been equally 
diligent in seeking their redress. The only res- 
triction upon his rights is that if, before he sets 
the process of the Court in motion to realise tho 
assets, others have applied for execution, he should 
share the realised assets with these other applicants. 
There is no warrant for holding that a person 
who has applied for payment should bo put off on 
the chance of some others having claims on the 
property coming in at some time to havo tho 
property distributed rateably. [p. 929, cols. 1 & 2.) 

The suspension of payment is an irregularity in the 
exercise of jurisdiction by the Court within the mean- 
ing of section 115, Civil Procedure Code, (p. 928, 
col. 1.] 

Petition, under section 115 of Aot V of 
1908, praying the High Oourt to revise the 
order of the Court of the District Munsif, 
Hllore, dated the llth April 1917, in E. P. 
No. 879 of 1916, in Original Suit No. 39 
of 1916 on the file of the Court of the 
Subordinate Judge, Ellore. 

FAOTS appear from the judgment. 

Mr. Chenchiah for Mr. T, Prakasam, for the 
Petitioner.—Rateable distribution should be 
made in the order of application for the same 
or in the order of attachment. It may be that 
attachment oreates no vested right in the 
assets. But neither does it follow that it 
counts for nothing. 

LOLDFELD, J.—So far as we see, no such 
priority is ever allowed in в matter under 
section 73. | 

Section 73 does not cover the point. Sese 
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tion 73 is conclusive only when it,provides 
for anything in question. The law is clear]y 
laid down inTiruvangadiul y.Thiruvangadth (1). 
But in fact there is no case on the point. All 
the cases dea] with the effect of attachment in 
other ways. See Suzkeena Katum у. Mahomed 
Abdul Aziz (2), Frederick Peucock y. Madan 
Gopal (8), Sankaralinga Reddi у. Kandasami 
Tevan (4), Soobul Chendur Law v. Russick 
Lall Mitter (5) Thakurdas Moti Lal v. 
Joseph Iskender 6) is the only decision that 
seems to be the other way. But а different 
view prevails here as seen from Tiruvangadial 
v. Theruvangadth (1). See also Order XXI, 
rule’ 52, 


Mr. Kamannu for Mr, P. Narayanamurtz, - 


for the Respondents — Tiruvangadial v. 
Thiruvangudih (1) was a сазе of a single 
decree holder where the point now in ques- 
tion did not arise. Principles of equity alone 
are to be applied: see dictum of Woodroffe, 
J., in Sewdut Roy v. Sree Canto Maity (7). 
See also Sutkeena Katun у. Mahomed Abdul 
Aziz (2) and other cases which disouss about 
diligence, Attachment creates no sort of 
right over the funds in Court, The general 
law should be applied since the Code does 
nob provide, a8 in matters of administration 
insolvency, etc. ` 

Order ХХІ, rule 52,does not enunciate any 
principle or rule applicable to the present 
case. 


JUDGMENT. 
Орик р, J.—The fund in dispute in 
this case represents property originally 


attached by one of the present respondents 
befcre judgment. But we have not been 
shown that this fact in any way improves 
his claim or that of the others. None of 
them had even obtained decrees, when 
appellant secured his attachment. They 
applied in execution only after he did so; 
and the question is whether his applica- 
tion for payment out being (for whatever 
reason) still pending, when their applica- 
tions were made, the whole fund should ba 
distributed rateably. s 


(1) 24 Ind. Cas. 617; 26 M. D. J. 364. 

(2) 29 Ind. Cas. 289; 38 M. 221. 

(3) 29 С. 428 (F. B. 6 C. W. N., 577. 

(4) 30 M. 413; 17 M. L. J. 334; 2 М, L. Т. 365. 

(6) 15 C. 202; 12 Ind. Jur. 307; 7 Ind. Dec, (м. в.) 
719. 

(6) 41 Ind. Саз. 516; 21 О. W. N. 887; 25 C. 1, Ј. 
595; 44 C. 1072. 

(7) 88 C. 639 at p. 642; 10 С. W. М, 684. 
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The lower Court quite properly followed 
Suikeena Katun v. Mahomed Abdul Aziz (2) 
“and passed an order in respondents’ favour. 
But that casa was decided by a Single 
Judge and we are, therefore, not concluded 
by it. I deal with it and not with the 
decisious in Bisheshar Das v. Ambika Pershad 
(8) and Thakurdas Moti Lal v. Joseph 
Iskender (6), because in -them the dis- 
cussion proceeded either with reference to 
the incidents of an attachment before judg- 
ment, which are not relied on before us, 
or on very general grounds. 

With all due deference, I cannot follow 
Bakewell,J.,in Sukeena Katun v. Mahomed 
Abdul Asie (2), where he lays down that 
an attachment under Order XXI, rule 52, 
of the Code of Civil Procedure in no circum. 
stances confers priority. In Frederick Peacock 
v. Madan Gopal (3) the first case 
relied on by him, the competition being bə- 
tween an attaching oreditor and the Official 
‘Assignee special considerations arose ; and 


in it and in the other case cited, 
Sankaralinga Reddi v. Kandasami — Te:an 
(4), the attachment was of property, 


which as the language used in the former 
suggests and the latter states explicitly was 
not a fund in a Court, but had to be 
sold before its value could be realized. 
This affords a clear ground of distinction from 
the facts before us and, it must be added, 
those in question before Bakewell, J., for 
section 295 of the former Code referred to 
assets realised in execution and applica- 
tions made prior to their realization as 
section 73 of the Code now in force refers 
io applications for execution made prior 
to the Court’s receipt of the assets; and 
accordingly in both the cases relied on by 
the learned Judge the provision which 
justified rateable distribution was direotly 
applicable, whilst in the case before him, 
as in the case before us, it is not, 
А similarly general statement by the 
Judicial Committee in Moti Lal v. Karrab- 
ul-dan (9) that attachment only pre- 
vents alienation and confers no title, is 
no doubt relied on in the Caloutta case 
above referred to and it, no doubt, was 
made without reference to any provi. 
. 
(8) 29 Ind. Cas. 622; 37 A, 575; 18 A. L. J. 732. 


(9) 25 0. 179 (P. С.); 241. A. 170; 1 О, W. N, 639; 7 
Sar. P. О. J. 222; 18 Ind, Deo. (x. в.) 121. 


sion of tht Code corresponding with the 
present section 73. But the question arose 
with reference to the effect of an attach- 
ment, which apparently was made in execu- 
tion (of a mortgage decree and whioh 
clearly differed from that in question here 
and before Bakewell, J., because a sale, 
which was to transfer ownership, -was to 
follow. It is, with all respeet, unsafe to 
rely on these authorities as decisive, when 
the question is of circumstances with which 
they were not concerned. 

lt is in fact hardly disputed that the 
one provision of the Code authorising 
rateable distribution, section 73, is inappli- 
sable in terms to the present case, if only 
because the assets in question were 
received by the Court, before respondent’s 
applications were or could have been made. 
The provision attained its present scope 
by stages at successive revisions of the 
Code; and as it is to be supposed that 
it was enacted advisedly, there is no reason 
for a liberal construction, It is true that 
section 270 of the Code of 1859, by whioh 
the attaching creditor was entitled to be 
paid first out of the proceeds of property 
sold under his attachment, was поб гө. 
enacted in 1882 or 1908. But that *provi- 
sion did not in terms affect the attachment 
of a fund and there is no reason for 
assuming that its disappearance, whatever 
its effect in cases to which it was appli- 
cable, affected the application of the English 
rule conferring a priority to which Bake- 
well, J., has referred. The material point 
is that a fund, attached under Order XXI, 
rule 52, requires no further realization and 
that in the absence of oreditors entitled 
to apply under section 73, there san, from 
the moment that the attachment is laid 
on 16, be no obstazle to its payment to 
the attaching creditor. This is recognised 
by the procedure authorised by the Civil 
Rules of Practice Nos, 179, 180, under 
which, after (if necessary) his decree 
has been transferred to the Court, where 
the fund is, the attaching oreditor is 
entitled to be paid as if he were an assignee 
of the judgment-debtor. In the present 
case, аз the diary shows, the appellant 
had applied for and was ready to reaeive 
payment, when the lower Court’s proceed. 
ings were suspended by a prohibitory 
order from the Subordinate Oourt, of what 
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nature and passed at whose inatance does 
not appear. No reliance has been placed 
on that order before us; and the eonolu. 
sion must be that appellant should not 
have*been frustrated in his effort to obtain 
money, to which he had established a 
subsisting right, by respondents, who had 
none, and that the lower Court in allowing 
rateable distrikution acted without jurisdic- 
tion. 

The lower Court’s order must be set 
aside, the petitions being remanded to it 
in order that it may deal with them 
according to law in the light of the fore- 
going, dismissing the petitions of respond 
ents and ordering payment on that of 
appellant. Costs to date will follow the 
result and be provided for in the order to be 
passed. 

Sk8HAGIRI АлүАв, J.—I agree. The question 
for consideration relates tc priority among 
the various deoree-holders of a common 
judgment-debtor. The undisputed facts are, 
that the petitioner obtained a decree against 
the common judgment-debtor on tha 2nd 
December 1916: On the 4th Desember 
he applied for attachment of a fund in 
Court belonging to the judgment-debtor 
and oa the 6th December he applied for 
the payment out to him of the money in 
Court. 


their decrees on this date. The District 
Munsif, instead of directing the payment 
to the petitioner, held his hand as there 
were other claims, though they had not 
matured into decrees on the date of the 
applisation by the- petitioner, and were 
still pending decision in various Courts, 
The conclusion of the District Munsif was 
that the petitioner was not entitled to 
priority, aud that the money in Court 
should be distributed proportionately to all 
persons who may obtain decrees against 
the judgment-debtor. This civil revision 
petition has been filed against that 
order. : 

There was no contention before us that the 
application to this Court is not within 
section 115, Civil Procedure Code. It may 
safely be said of this petition that there 
was irregularity in the exercise of juris- 
distion. The real question is whether the 
procedure adopted by the District Munsif 
із оре allowed by law. Heis, undoubtedly, 


:Mookerjee, J., in Thakurdas Mott 


The other judgment-creditors of the . 
common judgment-debtor had not obtained. 


supported by Sutkeena Katun v. Mahomed 
Abdul Aziz (2) and by the observations of 
Lal v. 
Joseph Iskender (6). Asagainst these decisions 
there is Tiruvangadial v. Thiruvangadih (1), 
in which the present Chief Justice took 
a different view. Although the learned 
Chief Justice refers to the decision of a 
Bench of this Court as supporting him it 
is clear, on examining the reference, that 
the point now in question was not decided 
by the late Chief Justice and Sankaran 
Nair, J., in the appeal referred to in 
Tiruvangadtal v. Thiruvangadih (1). The 
question has now to be examined on 
principle. Bakewell, J., is apparently of 
opinion that there is a general prinoiple 
in the Indian Legislature that all creditors 
of the same debtor should have equal 
rights in the latter's property. I am not 
satisfied that there is any such principle 
in our Code. The first enunciation of the · 
rule on this subject is to be found in 
sections 270 and 271 of Aot VIII of 1859. 
Section 270 distinctly declares that a person 
who first takes out execution of his decree 
is entitled to be first paid out of the 
proceeds of the sale. Section 271 introduced 
the principle of the rateable distribution 
with regard to the surplus proceeds that 
may be left after the first attaching 
oreditor had satisfied himself. Apparently 
under this Code the person who attached 
the property and brought it to sale was 
regarded aa having a claim to priority 
over their  oreditors. In the next two 
Codes of Civil Procedure, namely, those 
of 1877 and 1882, a further change was 
introduced in favour of reteable distribu- 
tion, The priority of the attaching creditor 
was abolished and the rule was stated 
to be that where assets are realized by 
sale or otherwise in execution of a decree 
and where more persons than one had 
prior to the realigrtion applied to the 
Court by which such assets are held, the assets 
shall be divided rateably amongst all such 
applicants. 

In the Aot of 1903 another change in 
favour of rateable distribution was introduced 
by omitting the words “realized by sale 
or otherwise” and substituting for them 
the words are held by the Court.” Bat 
the essential condition was retained, namely, 
that persons applying for distribution part 


- rule 52, it seems 
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passu must have made applications to the 
Court for the execution of decrees before 
the receipt of assets. It is thus clear 
from an examination of these -provisions 
that there is a progressive tendensy іп 
favour of rateable distribution. I may 
even say that there is a tendency to restrict 
the rights of the first applicant, But 
certain conditions have still to be complied 
with if the benefit of such a provision is 
to he availed of. Bakewell, J.’3 judgment 
would lead one to suppose that wherever 
there are a number of decrees against a 
common judgment debtor the principle of 
rateable distribution should ba enforced, 
whather there have been applications for 
execution prior ta the realization of the 
assets or not. If that were the object of the 
Legislature, it conld have then eusily declared 
that no person having a decree against 
a judgment-debtor shall be entitled to 
‘priority by virtue of the faot that he had 
applied for execution bafora others. The 
Indian law has provided for rateable 
distribution to all creditors in administrative 
actions and in insolvency matters. Under 
Order XX, rule 13, if there is an administra- 
tive action and the ‘assets are in the 
hands of the Court, its distribution is 
governed by the same principles as obtain 
with regard to distribution of assets of 
ап insolvent judgment.debtor.: No question 
of applying priority to the  roilization of 
assets and no question of execution appli- 
cation arise under this rule. Section 73, 
Civil Procedure Code, is, therefore, restricted 
in its operation to other than administra- 
tive actions. If we turn to Order XXI, 
claar that priority is 
within the sontemplation of the Legis- 
lature besause it says: “Any question of 
title or priority arising batween the decree- 
holder and any other person  ahall be 
determined by the Court То my opinion 
the general prinsiple is this, that a person 
who is diligent enough to invoke the aid 
of the Court in satisfaction of his decree 
should not be kept out of his rights because 
others have not baen aquallydiligentin seeking 
their redress. The only restriction upon his 
right .is that, if before ha sets the pro- 
cess of the Court in motion to realize the 
assets, others have applied for execution, 
he should share the raalised assets with 
thesa other applisants. Thora is n3 warrant 
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for holding that a person who had applied 
for payment should be put off on, the 
chance of some others having  olaims 
on the property coming in at some time 
to have the property distributed rateabjy. 
It is not easy to see how long this process 
of waiting should be enforaed. Is it ta 
be only, ав in the present oase, in favour 
of persons who have filed suita or is the 
Court to embark on an enquiry whether 
there are other creditors who may at some 
future time file suits to obtain decrees? In my 
opinion, as pointed ont by the Judicial 
Committee in Mina Kumari Bibi v. Bijoy 
Singh (10), seotion 73 should be construed 
as applying only {о persons who coma 
within the strict letter of the law. Tam 
unable to agree with Bakewell, J., that 
there is an underlying principle in our 
jurisprudence and in our Procedure Code 
that every creditor sbould have equal 
chance of rayment from out of the assets 
of the judgment debtor, whether he is 
diligent or not and whether he takes prompt 
steps to enforce his rights or mot, Т 
agree with the conclusion come to by the 
present Chief Justice in  ThiruvangadTul v, 
Thiruvangadth (1). As regards Thakur Das 
Moti Lal v. Joseph Iskender (6), on the facts 
of that sase the present question did not 
arise for decision. There are some observa- 
tious by way of obiter in the judgment 
of Mookerjee, J., who invokes the aid of 
justice, equity and good eonseiense in favour 
of equal apportionment to all deoree-holders. 
It bas been laid down by the Judicial 
Committee that under section 53 of the 
Transfer of Property Act if оле creditor 
is preferred by a debtor honestly, that would 
not be a preference which would avoid 
the transaction. I am referring to this 
for the purpose of showing that a person 
who is diligent enough to get from his 
debtor his rights is not to be asked to 
give them up because there are others 
who have similar rights but who have 
not taken steps to enforce them. If there 
is any опе principle which guides our 
Courts, it is the principle of enabling 
persons who are diligent enough to seaure 


(10) 40 Ind. Cas. 242; 44 C. 662 (P. 0.5 1 P. L. W. 
425; 6 L. W. 711; 82M. L, І. 426; 21 C. W. N. 585; 
21 M. L. T. 344 15 A. L. J. 882; 26 C, L. J. 568; 19 
Bom. L B. 424; (1917) M. W, N. 473; 44 I. 4, 72, 
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their rights to get full satisfaction of their 
claims without compelling them to share the 
property of the judgment-debtor along with 
others who did not move promptly in the 
Tgatter. 

I would, therefore, allow the petition 
and set aside the order of the District 
Munsif and direst him to proceed with 
the matter in the light of the above obserya- 
tions, 

М. 0. P. j 
Petition allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 

Secoxp Civi, Appear No, 248 or 1917. 
January 20, 1919. 
Present:—Mr. Batten, A. J, О, 
GOPALA KUNBI~Derenpantr— 


APPELLANT . 
А _ versus 
eRAMKRISHNAPURI—Prary tire — 
RESPONDENT. 


Profits, suit for against lambardar—Burden ој 
proof— Interest, whether can be allowed. 

In.a suit for profits brought against a lam. 
bardar by a co-sharer for his share of the profits, 
the burden of proving the actual receipts lies npon 
the plaintiff, and he must produce some prima 
facie evidence of his case. As to what is prima 
facie proof on the part of the plaintiff is a question 
of fact in each case. [p. 880, col, 2] 

In а suit for ashare of the profits by в co-shdrer 
against a lambardar interest ought not to be allow. 
ed unless the plaintiff proves special circumstances 
entitling him to claim interest, [р. 980, col. 2; p. 
931, col. 1.] 

Tho relations between a co-sharer and a lambardar 
not being strictly those of debtot and oreditor, the 
co-sharer must show that he has made a demand 
for his share of the profits at the end of every year 
and that that demand has been refused.[p. 931, col. 1.] 


Appeal against the deoree of the Dig. 
trict Judge, Nagpur, in Civil Appeal No. 
301 of 1916, desided on the 28th February 
1917, arising ont of Civil Suit No. 338 
of -1915, desided on the 19th Ostober 
1916 by the Munsif, Umrer. 

Мт, W. H. Dhabe, for the Appellant, 

Mr, М, В. Kinkhede, for the Respond- 
ent. 

JUDGMENT.—I will deal first with 
grounds Nos. 1, 2, 4 and 5, which are all on 
one point. The lower Appellate Oourt 


INDIAN GASB, 


[1519 


has held that ina suit for profits brought 
against the lambardar by a co-sharer for 
his share of profits, :the burden of proving 
his actual receipts lies on the lambardar 
and that if the lambarder does not prove 
what his receipts were the plaintiff's 
claim should be decreed without considering 
the evidence at all, provided that the 
plaintiff's claim is reasonable and moderate. 
On this ground he has decreed the 
plaintiff's claim in full and bas not given 
any reason why he considered the plaintiff's, 
elaim to be reasonable and moderate. 
There can be no criterion as to what is 
reasonable and moderate witbout going 
into the evidence. The learned Pleader 
for the respondent admits that the case 
has not been properly decided by the 
learned District Judge. Where the defend. 
ant lambardar ‘fails to keep or render 
proper accounts, it may be that the plaint- 
iff сап succeed on producing prima here 
evidence only of bis case, but some prima 
facie evidence must be given by the 
plaintiff. In this case the Judge does 
not even ssy whether the plaintiff has 
produced evidence or not. Atany rate he 
has not considered the evidence af all on 
this subject. А case of this kind cannot 
porsibly be desided without any reference 
fo the evidences whatsoever. What is a 
sufficient ground of prima facie proof on 
the part of the plaintiff is a question 
of fact in each case: cf. Muhammad 
Inayat Husain v. Muhammad | Karamatullah 
(i). For these reasons I remand the 
appeal for further trial by the District 
Jndge, and with the appeal he will also 
consider the cross objection as to the 
quantum of profits. The question of title 
cannot be gone into .as no appeal has 
been raised in this Court regarding it. 

The 2nd ground of appeal relates to 
interest. Here again, the District Judge 
has awarded interest without any considera- 
tion of the question whether the 
circumstances are such as to justify the 
award of interest or not, and he based ` 
his decision on an alleged practise of the 
Conrts. As a matter of fact there is 
no uniform practice of the Courts to grant 
interest irrespective of the circumstances, 
and I myself have never allowed interest 
(1) 12 A. 301 (F, В.); A. W. N. (1890) 181;6 Ind, 
Dec. (х. s.) 989. 
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in syah suits unless the plaintiff proves 
spacial circumstances entitling him to claim 


interest. I would quote the following 
remarks from my judgment in Jethoo v. 
Luaman (2):— 


“In such oases interest should not Бе 
granted to the co sharer except for very 
strong reasons, Before he сап get interest 
he must show that he has made & demand 


for his share of profits and that that 
demand has been refused. Moreover, if 
he fails to make в demand at the end 


of every year, I do not see why he should 
get interest because he chooses to keep quiet 
for six years. No demand haa been proved 
in this сазе and no interest can be 
allowed." 

To these remarks I would add that the 
relations between а oo-sharer and the 
lambardar are not strictly those of a 
creditor and a debtor. It may be the 
lambardar's duty to make collections but 
the oosharer із not free from his own 
responsibility in the matter and it is part 
of his duty to keep the lambardar up to 
the mark and to see that the  Jambariar 
as his agent keeps proper accounts and 
realises dues punetaally. He cannot sit 
quiet for six years doing nothing and 
‘then claim interest. These views ara 
supported by the observations of Stevens, J. O., 
in Mohammad Farrukh v. Kadir Ali Khan 
(3), where itis said thatin a suit of thia 
kind it is not & question of merely suing 
for monsy reosived by the lambardar, 
who is entrusted with the general manage» 
ment of the village and has to incur 
expenditure as well as to reseive . money. 
In the present case there is absolutely 
no evidence that the plaintiff has ever 
asked for his share of profits or even 
taken pains fo enquire whether the 
lambardar has been collesting the profits 
or not. For these reasons no interest can 
be allowed and in deciding the suit the 
District Judge must reject the claim for 
interest. The appeal is remanded for further 
trial. Costs will be costs in the suit. There 
will be no refund certiGoate. 


Case remanded, 
. 


(2) Second Appeal Ne. 498 of 1917. 
(3) 10 C. P. L. B. 98. 
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MADRAS HIGH COURT. 
Civit Revision Ретіғіояз Nos. 1192 
AND 1193 ок 1917, ° 
January 6, 1919. 
Present: —Mr. Justice Seshagiri Aiyar. ` 
S. M. S. MATHARASAPPA , 
OHETTIAR—ResroxpentT—PETITIONER 
IN BOTH 
versus 


P.C, MUTHU CHETTIAR— 


PETITIONER —RESPONDENT IN BOTA. 

Civil Procedure Code (Act V of 1908), ss. 47, 115, 
O.X XI, тт. 1, 2— Execution of decree—Sale— Auction- 
purchaser, whether representative of judgment-debtor 
— Redemption of mortgage decree, offer of, by auction- 
purchaser subsequent to sale—Purechaser, right of,to 
enter satisfaction—Order adverse to purchaser—Revi- 
sion —High Court, power of interference of. 

An auction-purchaser under a money decree is 
the representative of the judgment-debtor within 
the meaning of section 47, Civil Procedure Code, 
[р. 982, col, 2.] 

Kasthuri Aiyangar v. Arunachalam Chettiar, 84 Ind. 
Cas. 359; (1916) 1 M. W. N. 195, dissented from. 

A person who possesses а right to a property 
is within his rightsin applying under Order XXI, 
rule 2, Civil Procedure Code, for entering up satis- 
faction of a decree affecting the property which 
орн endanger his right to it, [p, 932, 
col, 2. 

Panduranga Mudaliar v. Vythilinga Reddig 30 M. 
537; 17 M. L. J. 417; 2 M. L. T 466, followed. 

Petitioner obtained a money decree agaiuat S. 
and in execution brought a certain property to 
sale and purchased it himself, While the application for 
sale was pending, a person to whom the property 
had been mortgaged obtained a decree against the 
judgment-debtor. Petitioner paid the mortgage 
decree amount and prayed that satisfaction 
be entered. The Court refused the prayer holding 
that petitioner lad no locus standi to apply under 
Order XXI, rule 2, Civil Procedure Code, On revision 
to the High Oourt: 

Held, (1) that the petitioner had aright to apply 
under Order XXI, rule 2, as he must be regarded 
as ae ee of the judgment-debtor; | p. 932, 
col. 2. 

(2) that the petitioner had a rightto apply to the 
High Court under section 115, Civil Procedure Code 
against the order disallowing his petition, [p. 982, 
col. 1. 

Petition, under section 115 of Act V of 
1908, and section 107 of the Government 
of India Act, praying the High Court ta 
revise the order of the District Court of 
Madura, in Civil Miscellaneous Appeals 


Nos.10 and 11 of 1917, preferred against 


the orders of the Court of the Distriof 
Munsif, Melur at Madura, in Execution 
Appeals Мов, 705 and 706 of 1916, in 


Execution Appeals Nos, 590 and 591 of 1917, 
in Original Suits Nos. 281 and 282 of 
1913. 
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FACTS appear from the judgment. 

Mr. K. Jagannadha Atyar, for the Peti- 
tioner.—In this case the petitioner had 
purchased the property which was the 
subject of an adverse  deoree and he 
wis entitled to protect his rights against 
the enforcement of that deoree. He is 
the representative of the judgment-debtor 
and is entitled under the very general 
provisions of Order XXI, rules 1 and 2, to 
apply for the entering up of satisfaction. 

Messrs. T. R. Venkatarama Sastri, S. Ranga- 
charíar and S. Vaidyanatha Iyer, for the 
Respondent, referred to Kasthuri Aiyangar 
у, Arunachalam Qhettiar (1) in support of 
the lower Court's view. 


JUDGMENT,—The petitioner before me 
obtained a money decree against one 
'Seemia Pillai and his  co-pareeners. In 
exeoution of the decree he purchased the 
property in dispute subject toa mortgage 
right created by the judgment-debtors. 
‘During the pendensy of the application 
for sale a suit was brought by the mort- 
gagees against the common judgment- 
debtors and a decree was obtained. The 
present petitioner thereupon paid the 
money due under the mortgage decree 
and asked that satisfaction may bs 
entered up. His application was resisted 
‘on the ground that he nct being a 
representative of the judgment-debtors had no 
locus standi to applyunder Order XXI, rule 
2, Both the Courts below have upheld 
this contention and rejected the application 
of the petitioner. Against that order this 
sivil revision petition has been filed. 


An objection was taken iz limine on 
the ground that if the contention of the 
petiticner is right, his proper course was 
£o have preferred а civil miscellaneous 
appeal against the order of the District 
Judge and not to file a revision petition, 
under section 115, Civil Procedure Code. 
The petitioner was justified in complaining 
against the mode in which the Courts 
below had dealt with his application and 
he was justified further in coming to this 
Court under section 115, Even if the 
contention is well founded I think this 
is a fit oase in which, following Sridha- 
ravan Somayajipad v. Puramathan Somayajt- 


(1) 84 Iud. Cas. 350; (1916) 1 M. W, N. 196. 
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pad (2), I feelinelined to convert the civil 
revision petition into в civil miscelfaneous 
appeal, 


On the merits, my attention’ has been 
drawn to a very recent judgment of the 
learued Chief Justice and Kumaraswami 
Sastri, J, in whish it was held after 
reviewing the earlier decisions that an 
auction-purchaser under a money deeree is 
the representative of the judgment debtor. 
The decision of Sadasiva Aiyar, J., and 
Napier, J., in Kasthuri Atyangar v. Arunas 
chalam Chettiar (1) is against this view. 
My own inclination is to agree with the 
more recent judgment of the learned 
Chief Justice and  Kumaraswami Sastri; 
J., having regard to the fact that, during 
recent years, they judicially have been in 
favour of ап expanded application of section 
4? and have been impressing upon the 
Courts in India the necessity of disposing 
of such matters under the execution 
chapter rather than referring the parties 
to a regular suit. Moreover, as was pointed 
out in the latest judgment, the sourse of 
decisions in this Presidency strongly 
favours the view that an anuction-purchaser 
under а money decree must be regarded 
as the representative of the judgment- 
debtor, Thera is also the further faot, as 
pointed out in Pandaranga  Mudaliar v. 
Vythilinga Reddi (3), that the present 
petitioner has become the owner of the 
property and as such in his own right is 
entitled to see that his rights are not 
jeopardised by an adverse decree against 
the persons from whom he acquired title, 
Order XXI, rules 1 and 2, do not in 
themselves lay down as to who onght to 
make an application for entering up satis- 
faction, As was pointedoutin Panduranga 
Mudaliar v. Vythilinga Reddi (3), а person 
who has got a right to the property can 
well be within. his rights in applying 
for entering up satisfaction of the deoree 
which would otherwise endanger hbis 
right to the property. J,therefore, hold 
that the Courts below are wrong in the 
view they baye taken that the petitioner 
had no locus stand? to come in under 
Order XXI, rule 2. I reverse the orders 


(2) 23M. 101; 9 M. І, 7. 380; 8 Ind. Dec. (N, a) 
464. 
(3) 30 M. 537; 17 M. D. J. 417; 2 M. L. T. 466, 
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of the Courts below and direct the Court 
of first instanse to dispose of the applica- 
tion on the merits, Costs wil: abide, 
М. 0. Р. 
Order reversed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
FrgsT Сити, Appsan No. 18 or 1918. 
February 21, 1919. 
Present: —Mr. Daniels, A, J. C. 
«DEBI DAYAL—Derenvayt No. 9— 
APPELLANT 
versus . 
Pandit GANESH PRASAD—P.arntire 
— RESPONDENT. 

Mortgage, suit on—Prior mortgage, proof of —Appeal 
—Priority not pleaded in grounds of appeal—Further 
Opportunity to prove priority, whether can be 
granted, 

Where in a mortgage suit priority is pleaded on 
the basis of an alleged prior mortgage from the sama 
mortgagor, it is the duty of the person taking 
such a plea to prove his mortgage, and if he omits 
todo so and does not take the plea in his grounds 
of appeal, he is not entitled to a further oppor- 
tunity of proving his case in appeal, 


Appeal'against the decree of the Additional 
Subordinate Judge, Hardoi, dated the 23rd 
November 1917. 


Mr. Basdeo Lal, for the Appellant, 

Mr. Ram Prasad, for the Rasnonieat. 

JUDGMENT. —The appellant Debi Dayal 
was one of the defendants ina suit for sale on 
a mortgage, The mortgage was executed by 
the tirst two defendants and the remaining 
defendants, including the appellant, were im- 
pleaded as subsequent transferees. (The 
learned Advocate for the appellant has 
dra vn attention to the fact that the word 
“subsequent” is not written in the plaint, 
but this is clearly what is intended asa 
decree was sought against him.) Tle appel- 
lant pleaded priority on the basis of an al- 
leged prior mortgage from the same mort- 
gagcr. He failed, however, to prove his 
morigage and the suit was decided against 
him, 
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The plea urged in this Court is that 
the burden of proof was wrongly laid оп 
him. The argumentis that it was suffi. 
cient for him to say: "I am in possession. 
Prove that your mortgage was binding om 
"me." The facts to be proved must, how- 
ever, be determined with reférenee to the 
ease put forward by the parties. In this 
case the appellant did not dispute the title 
of the plaintiff's mortgagor or seb up any 
independent souree of title. He admitted 
that he derived his title from the plainte. 
iffs’ mortgagor, but alleged that he deriv- 
ed it under an instrument prior to that in 
favour of the defendant. He was the only 
person who could prove this and it was 
elearly for him to do so. 


A suggestion has been made that as this 
is a somewhat hard case I might allow 
the appellant a further opportunity of 
proving his case now, but it would be 
difficult to find a legal ground on which 
this could be done and I find that no 
plea of this nature was taken in the grounds 
of appeal. The case is, however, a some- 
what hard one,as there is some regson 
for thinking that if the appellant had 
chosen to produce the necessary evidence 
he would have been able to show that 
his mortgage really was prior. Under the 
circumstances I dismiss the appeal but 
without costs. . 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1593 
or 1917. 

February 77, 1919, 
Present : —Mr. Justice Walmsley and Mr, 
Justice Newbould. 

BANWARI BULLAV ROY —DzrENDANT— 
APPELLANT 
versus 
RASH BEHARY ROY-—PratiNTIFF— 


RESPONDENT. 

Easement—Use of water—Presumption of lost grant, 
applicability of. 

The doctrine of lost grant for the purpose of 
establishing a right to an easement only applies 
where the enjoyment ofthe easement cannot other. 
wise be accounted for, [p. 984, col, 2.] 
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The plaintiff was the part-owner of a tank until 
May 1896, when the defendant bought his inter- 
est in the tank. Since that time the plaintiff had 
for 18 years used the water of the tank for irri- 
gation purposes. In а suit for а declaration of his 
Wight to the use of the water: 

Held, that it was absurd to hold that the plaint- 
ifs user coulé not be accounted for on any 
ground except that of lost grant; a much more 
obvious and simple explanation was that the plaint- 
iff had used the water by permission from the 
defendant. 

Appeal against the decree of the Officiating 
Subordinate Judge, 2nd Court, Burdwan, 
dated the 20th April 1917, affirming the 
decree of the Munsif, let Court at Katwa, 
dated the 15th March 1916. 

FAOTS appear from the judgment. 

Babu Baranasibast Mookerjee, for the De. 
fendant-Appellant.—The facts in the pre- 
sent case are not at all disputed by any 
of the parties. Plaintiff claims an ease- 
ment. He was part-owner of a tank until 
96th May 1896, when the defendant 
purchased it. Both the lower Courts have 
rejected the plaintiff's claim on the ground of 
preseription under the Indian Limitation 
Aot, but the lower Appellate Court has 
errofieously decreed his suit on the ground 
of presumption of a lost grant. In view of 
the fact that the defendant purchased 
plaintiff's interest in the tank in 1896, 
only 18 years elapsed before the institu- 
tion of his suit. There can be no ques- 
tion of lost grant here. Long-continued 
user otherwise unexplained will authorise 
the Court to presume ancient grant. In 
this oase there has been no user for 20 
years. Vide Halsbury’s Laws of England, 
Volume 11, page 244, Article on Hasements 
and Profits; also page 255, last paragraph, 

Babu  Dhirendra Nath Sen for Babu 
Hemendra Nath Sen, for the Respondent.— 
As my client has been drawing water 
for more than 20 years a lost grant сап be 
presumed, See Rajrup Koerv. Abul Hossein 
(1), Moreover the finding is that the tank 
is used for irrigation purposes. 

Babu Baranasibast Mookerjee 
called upon to reply. 

. JUDGMENT.1 

WALMSLEY, J.—The plaintiff brought the 
suit out of which this appeal arises for 


was not 


(1) 6 C. 394 (P. O.); 7 O. L. B. 629; 71. А, 240; 
48home L. В. 7; 4 баг, P. О. J. 199; 3 Suth, P, C. J. 
816; 4 Ind. Jur. 680; 3 Ind, Dec. (х. в.) 201.1 
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a declaration of his right to irrigate cer- 
tain lands from a tark belonging to the 
defendant, Не claimed the right ty pres- 
eription under the Indian Limitation Act 
and in the alternative on the ground of 
lost grant. The first Court found that 
no right had been made out under the 
Indian Limitation Act but found that the 
plaintiff had the right by custom. The 
defendant appealed and the learned Sub- 
ordinate Judge agreed with the first Court 
regarding the claim by prescription and 
negatived the case of custom. He found, 
however, in favour of the plaintiff on the 
ground of lost grant. The defendant has 
appealed to this Court. 

It is urged that the case is one to 
which the doctrine of lost grant cannot 
apply. It appears that the pleintiff was a 
part-owner of the tank until May 1896 
when the defendant bought his interest, 
so that a period of only 18 years elapsed 
before the institution of the suit. It is 
well established that the doctrine cf lost 
grant only applies where the enjoyment 
cannot otherwise be accounted for. 

In the present case, however, the plaint- 
iff took the water until 1896 ав 
owner of the tank and the grant, if агу, 
must have been made since that date. 
The plaintiff and the deferdant are the 
actual vendor and purchaser, so if there 
was ever a grant it must have been by 
the defendant to the plaintiff. It seems 
to me absurd to bold under euch con- 
ditions that the user cannot be accounted 
for on ary ground except that cf lcet 
grant. A much more obvious ard simple 
explaration is that the plaintiff used tke 
water by permission from the defendant. 

In my opinion, the appeal must be 
decreed and the suit dismissed with costs in 
all Courts, 6 

NEWBOULD, J.— I agree. 

Appeal decreed. 


Vol. L} 
SUNDAR PANDE t, KUMARI. 
ALLAHABAD HIGH COURT. 
APPLICATION IN First Cryin APPRAL No. 228 
or 1916. 
December 5, 1918. 
Present;—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir Р, C. Banerji, Kr. 
SUNDAR PANDE AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 


Musammat KUMARI-PLAINTIFF — 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXII, 

Tr. 4, ll— Death of sole plaintiff-respondent, effect of 
—Legal representative not brought on record —fProce- 
dure. - 
Where during the pendency of an appeal the 
sole plaintiff-respondent died and the defendants- 
appellants, whe claimed to be her legal representa- 
tives, applied for an order that the suit had 
abated: 

Held, (1) that a decree having already been 
made in favour of the plaintiff before her death, 
the Court had no power to declare that the suit 
as distinct from the appeal had abated ; 

(2) that under the circumstances of the case 
the proper order was that the appeal be struck off 
the file of pending cases 


Application in first appeal from a 
decree of the Additional Subordinate Judge, 
Gorakhpur, 

Dr. Surendra Nath Sen (with him Mr. 
Jang Bahadur Lal), for the Appellants, 

Mr. Ibn Ahmad (with him Mr. Shakir АШ), 
for the Respondent, 


JUDGMENT.—This is an application 
made in; First Appeal No, 228 of 1916, 
The Court is asked to make a declara- 
tion that the suit has abated. The 
circumstances as stated by the learned 
Advocate on behalf of the appellant are ав 
follows:—The title of the plaintiff in the 
suit was that the property was the Stridhan 
of her step-mcther, Musammat Moti Rani, 
and that she inherited the property upon 
the death of this lady. She consequently 
asked for a declaration * of her title and 
possession. The defendant preferred this 
appeal, During its pendency the sole plaint- 
iff died. The appellant now contends that 
even on the assumption thatthe deseased 
plaintiff inherited the property from her 
step-mother, who held it as Stridhan, upon 
the death of the plaintiff the property 
passes to the next heirs of Musammat 
Мой Ranis husband, the plaintiff 
only having а life-interest. In support 
pf this contention he refers to the Privy 
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Council ruling in Sheo Shanker Lal v. 
Debi Sahat (1) and also the onse of Sheo 
Partap Bahadur Singh v. Allahabad 
Bank (2). It would appear that, assuming 
the facts stated to be correct, the title of 
the deceased plaintiff came to an end with 
her death, and that the only persons who 
sould now carry on the suit would be the 
reversioners to Musammat Moti Rani’s 
husband who the defendants themselves 
claim to be, Notice of this application has 
been served on the husband of the deceased 
plaintiff. He does not appear to show 
cause, nor has he made any application to 
be brought on to the record in the place 
of his deceased wife. We do not think, 
however, that we have any rower to declare 
that the suit has abated. Order XXII, 
rule 4, provides that where a sole defendant 
dies and the right to sue survives, the Court 
upon an application made in that behalf shall 
cause the legal representative of the decensed 
defendant to be made a party and shall proceed 
with the suit. Sub-clause (3) of the same 
rule provides that where within the time 
limited by law no application is made 
under sub-rule (1) the suit shalleabate 
as against the deceased defendant, Apply- 
ing rule 11 we must substitute in rule 4 
the word “respondent” for "defendant" and 
the word “appeal” for "suit, In sub- 
clause 3 again the word ^" appeal ” 
must be substituted for the word “suit.” 
We do not think that under this rale we 
have апу power to declare that a suit as 
distinct from an appeal has abated in 
a oase in which there has been a 
decree already made before the death 
took place. As we have stated above, 
however, it would appear that if the facts 
stated to us be correct, it would now be 
impossible for any one to execute the 
decree obtained by the deceased plaintiff. 
We think that under the circumstances all 
we oan do is to direct that having regard 
to the events which have happened, the 
appeal should bestruok out of the file of 
pending cases. As explained by what we have 
said above, we reject the application, 
Application-rejected, 


(1) 26 А. 468; 13 M. L. J. 330 (P, С.); 5 Bom. L, R, 
828; 7 C. W. М. 831; 30 I. A 202; ^ Sar. Р. O. J. 465. 

(2) 26 А. 476;5 Bom, L. В. 833; 39 I. A.29 (P. 0. 
7 О, W, N. 840; 13 M. L, J. 336; 8 Sar. P. О. J, 535, 


936 
GANGADHAR 0, GOBAI, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
SzcbNp Civi, Appeat No. 393 or 1917. 
August 9, 1918. 
Present: —Mr. Prideaux, A. J, C. 

GANGADHAR —PLAINTIFF—APPELLANT 

e versus 
GOSAI—DzrENDANT— RESPONDENT, 

C. P. Tenancy Act (XI of 1808) ss. 41 (5), 
47—Occupancy holding— Mortgage of holding with- 
out consent of landlard— Decree obtained by mortgagee 
—Sale of holding—Purchaser, position of— Landlord, 
rights of—Ejectment—Pre-emption. 

D. mortgaged his absolute occupancy holding to 
R., who sued on his mortgage and obtained a decree 
for sale, in execution of which the holding was 
auctioned and was purchased by the defendant. 
The plaintiff, the Lambardar of the village, sued to 
eject the defendant as a trespasser on the 
ground thatthe mortgage, being without his con- 
sent, was not operative against him and the auction- 
sale, therefore, passed no title to the defendant : 

Held, (1) thatthe mortgage having been effected 
without the plaintiffs consent was merely voidable 
at his instance and could form the basis of a 
valid auction, so that the defendant could not be 
ejected as a trespasser ; [p 936, col. 2.] 

(2) that the only right the plaintiff had was 
one of pre-emption under section 41 (5) of the 
C. P. Tenancy Act, [p. 937, col. 2.] 

Appeal against the deoree of the Divisional 
Judge, Nagpur Division, in Civil Appeal 
No. 8 of 1917, dated the 5th May 1917, 
arising out of Civil Suit No. 18 of 1916, 
desided by the Additional District Judge, 
Chanda, on 24th October 1916. 

Mr. В. R. Pendharkar, for the Appellant. 


Mr. W. V. Gharpure, for the Respondent, 


JUDGMENT.— The plaintiff-appellant is 
the Lambardar of Monza Niljai. Plot 
No. 86 isin his Kbela: of absolute cacupanoy 
tenure. It belonged to one Dawalat: he 
mortgaged to Ramlal Suklal, who sued and 
obtained on the 2nd February 1914 a decree 
for the sale of this and other lands, The 
defendants in that suit were made per- 
sonally liable in the event of the sale pro- 
ceeds being insufficient to satisfy the 
whole decree. Plaintiff was made a party 
to that suit but discharged on his plea 
that his consent had not been’ obtained to 
the mortgage. On the feld being first 
put to auction the plaintiff bid for it but 
his bid was not accepted. At the second 
auction the defendant-respordent  (Xosai 
purchased it for Rs. 1,200. Plaintiff sues 
stating that as his consent was not obtain- 
ed to the mortgage it is void against him, 
and the subsequent sale gives no rights 
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to defendant. не sues defendant as а 


trespasser and claims possession. In the 
first Court he obtained a decree, In appeal 
the concluding .portion of the Divisional 


Judge’s judgment runs: “I hold that tke 
voldable mortgage was the basis of a valid 
auction and that section 41 (5), Tenansy 
Act, gave the Malguzar a right of pre-emp- 
tion only. The auction sale was not in con- 
travention of section 41 nor was it absolutely 
void. The suit must fail and is dismissed.” 
The mortgage is dated the 7th June 1907, 
and it is clear was voidable at the option 
of the plaintiff, it having been held that 
no consent was obtained. I agree with the 
learned Judge of the lower Appellate Court 
that the fact plaintiff bid at the first auc- 
tion is immaterial and does not affect the 
case. The contrary bas not been urged 
here, 


It is argued here that sub-section 5 of 
section 41 only applies to cases where the 
mortgage would be valid against the land- 
lord, and does not cover в oase like the 
present where it is voidable at the land- 
lord's instance. Section 38, sub seation (5), 
of Act 1Х of 1883, as amended is the same 
as section 41, sub section 5 of the present 
Act and, Neill, J. C., in dealing with a case 
very similar to the present one, Gopalji 
Joshi v. Holu (1), wrote: “In the 
present case the mortgage was one which 
without notice given to the Jandlord was 
void against him. No notice having been 
given the mortgage and the decree founded 
thereon must be equally treated as of no 
effeot against him and the transfer being void 
the plaintiff would be entitled to obtain 
possession of tbe occupancy holding from 
defendant No. 3, who is admittedly in 
possession, the defendants Nos. 1 and 2 having 
ceased to have an interest." In а case 
where the tenant of an absolute occupancy 
bolding mortgaged it without the landlord’s 
consent, the same being necessary, Stevens, 
J. C., held the landlord could dispossess the 
mortgsgee, though the latter was in 
possession under a mortgage decree P*unjaji 
v. Beharilal Golabehand (2), and in 
Ramlal Tek v. Musammat Hasan Babi +3) 
he again held that the provisions of 
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sub-section 5 of section 38 do not apply 
to transfers made in contravention of that 
section, which are void against the landlord 
unless the landlord can be shown to have 
acquiesced in them. Than Singh v. Ohandu Lal 
(4) and Nakulsao v. Ramadhinsao (5) are 
quoted in support of the proposition urged 
by appellant's Counsel. 

In а recent unreported case, Second 
Appeal No. 471 of 1915, my brother J. 
Mittra in dealing with a case very like 
the present one wrote as follows: “The 
question for consideration is whether though 
the mortgage is void the sale cannot be 
supported as a valid sale. This involves а 
further question raised before me whether 
an absolute occupancy holding is saleable 
in execution of a money decree. * * *” 
(The. word 'void' inthe above paragraph is 
obviously used in the sense ‘yoidable’). 


. 

“The learned Pleader for the appellant 
is correct in saying that srub section 5 
does not expressly authorize the sale ofan 
absolute ocsupancy holding in execution 
of a money deoree. Ib may be noted that 
section 43, sub section (3), section 60, sub- 
section (3), of Act IX of 1883 declare 
that the right of an овопрарву or of 
an ordinary tenant shall not be sold in 
execution of a decree. There is no section 
analogous to it in regard to the rights of 
an absolute occupancy tenant. On the son- 
trary section 38 says that the right of an 
absolute occupancy tenant in his holding, 
shell be transferable subject to the condi- 
tions contained in that section. An absolute 
occupancy tenant вап sell his holding, 
subject no doubt to a right of pre-emption 
on the part of the landlord, Therefore, under 
section 60 of the. Civil Procedure Code 
this is p-operty over which he has a dia: 
poring power; it is, therefore, saleable in 
execution of a decres. Ipæikant Rao у. Kalloo 
Singh (6) recognises this, though it does not 
decide it, Whatever may be the plaintiff's 
rights by way of pre-emption, it is perfectly 
slear that if this holding had bsen sold 
in execution of а morey decree, the suit for 
ejestment would not lie inasmuch as such 
a fale is authorized by law and the purchaser 
cannot, therefore, be called a trespasser.” 


(4) 6 Ind Cas 8!9: 6N L. R. 69. 
(5) 34 Ind. Cas. 698; 12 N. L. R. 86. 
(6) 10 0. P. L. В. 76. 
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Continuing, the Judge’ remarks: "How the 
auction-purchaserj acquired the right, title 
and interest of the  judgmeut.debtor as 
well as the rights of the mortgagee is not 
clear but it ia unnecessary im this case for the 
auction-purchaser to rely upon the vighjs 
under the mortgage. There is no question of 
priority or any other questioh which would 
make it necessary for him to rely upon it. The 
Court had jurisdiotion to sell and the sale 
could have been ordered equally whether 
the suit had been based upon the mortgage 
or upon the personal covenant." 

These arguments apply with equal force 
to the facts of the present case and 
commend themselves to me, and I agree 
with the lower Appeliate Court that seotion 
41 (5) gives the landlord a right of pra-emp- 
tion in a case like the present, That is 
his remedy; the defendant is not a tres- 
passer and cannot be ejected as suoh, 

The suit as brought has been rightly 
dismissed. This appeal fails and is dismissed 
with sosts. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
Civit Боге No, 757 or 1917. 
February 1, 1918, 
Present:—Mr, Justice Teunon and Mr, 
. Justice Newbonid. 
AKKACH MONDaL—Dersxpant— 
PETITIONER 
versus 


AMINUDDI MULLIK-—PraiNTIFF— 


Oppusité Party, 

Civil Procedure Code (Act V of 1909), ss, 115, 148, 
151 - Mortgage decree Time for payment fixed by 
agreement Cowrt, power of, to extend time 

In a suit upon a mortgage the parties having 
come toa compromise, a decree was made direct- 
ing that on payment by the defendant-mortgagor 
into Court of the decretal amount on or before a 
certain date the mortgagees should deliver up to 
the defendant-mortgagor all documents in their 
possession relating to the mortgaged property and 
should put the defendant into possession of the 
property The defendant paid tho decretal amount 
into - ourt after the date fixed by the decree and 
applied to the Uourt for extension of time. The 
Court declined to enlarge the time on the ground 
that the date for payment had been fixed by- agrees 
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ment of the parties and conld not be extended 
by Court. Against this order of the Court the 
defendant-mortgagor moved the High Court under 
seotion 115, Civil Procedure Code: 

Held, that in view of the fact that the plaintiffs. 
mortgagees did not seriously press their objection 
it would not be ‘unjust tothe parties if the time 
fof payment of the decretal amount were ex- 
tended up to the date on which it was actually 
paid into Court, * Pues 

Rule against the order of the District 
Judge, 24-Pergannas, dated the 18th June 1917, 

Babu Harendra Kumar Sarbadhicary, for 
the Petitioner. u 

Babus Satya Oharan Singha and Bimala 
Oharan Deb, for the Opposite Party. 


JUDGMENT.—This Rule is direoted 
against an order made by the District 
Judge of the  24.Pergannas. The suit 


in question was & suit upon the mortgage, 
and the parties having come to а compro- 
mise, & deoree was made on the 5th June 
directing that on payment by the defendant 
into Court of the sum of Rs. 850 on cr 
before the 4th April 1917, the plaintiffs 
should deliver up to the defendant all 
doeuments in their possession relating to 
the mortgage property and should put 
the defendant into possession of the property 
in question, On the 318 March 1917 the 
defendant paid into Court the sum of 
Rs. 450 and applied under Order XXXIV, 
rule 3, that the time fcr the payment of the 
balance should be enlarged. The original 
Court rejected that application on the 
ground that the decree passed was a final 
decree and not а preliminary decree. In 
appeal the learned District Judge held 
that the decree was not a final ‘decree, but 
he deslined to enlarge the time for the 
payment of the balance on the ground 
that the date for payment had been fixed 
by agreement of parties. Before that 
order was made, the balance Rs. 400 had 
in fast been paid into Court оп the 12th 
May 1917. 


The objeotion taken by the plaintiff is not 
seriously pressed in this Court and we think 
that on the whole it would not be unjust 
to both parties that we should now extend 
the time for the payment of the balance 
upto the 12th May, on which date the 
money was paid into Uourt, and that the 
Court should now make the final decree 
in terms of Order XXXIV, rule 3, Civil 
Procedure Code, . 
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Having regard to the concession that we 
thus make to the defendant, the petitioner 


before us, we direot that he do pay to the: 


plaintiff-opposite party the costs of this 

Rule, which we assess at one gold mohur 

Let the papers be sent down at once. 
Paper sent down, 


ALLAHABAD HIGH COURT, 
Fissr Civit АррвАІ, No. 343 оғ 1916, 
Maroh 83,1919. 
Present:—Mr, Justice Rafique and iMr. 
Justice Lindsay. 
* BALBHADER PRASAD AND otarrs— 
De¥renDANTS— APPELLANTS 
versus е 
PRAG DATT AND OTHERS— P LAINTIFE3-— 


RESPONDENTS, 

Hindu Law—Widow, transfer by assignee of—Rever. 
sioners, rights of—Cause of action—Specific Relief Act 
(I of 1877), s. 42—Declaration, suit for—Discretion of 
Court—Limitation Act (1X of 1908), Sch. І, Art, 120— 
Mutation proceedings—Consent—Presumption— Will, 
oral, proof of. 

An alienation made by a transferee from a Hindu 
female in possession with a limited estate or by 
a stranger in possession holding under her fur. 
nishes the nearest reversioner with a cause of 
action for a declaratory suit and having regard to 
the language of section 42 of the Specific Relief 
Act such a suitis maintainable. [р. 942, col. 2.] 

The nearest reversioners have a “right” to the 
property of the last male owner. The expression 
“right” includes all rights, present, future, vested 
or contingent, and the right of a reversioner under 
Hindu Law the denial of which may furnish him 
with a cause of action for a suit under section 42 of 
the Specific Relief Act. [p. 942, col. 2; р. 943, col, 1.] 

If a plaintiff in a suit under section 42 of the 
Specific Relief Act can show a cause of action, 
it does not follow that the Court must necessarily 
give him relief by declaration. The granting of 
the relief is discretionary and when the Court has 
not exercised the disoretion so vested in it by law 
wrongly or arbitrarily, the High Court should not 
interfere with its decree. [p. 948, col. 1.] 

A suit to obtain a declaration of nullity in res. 
pect of (а) an adoption and consequent entries in 
the revenue papers, (b) a mortgage exeouted by 
one of the defendants, and (c) mutation of names 
after the death of the last female holder, must 
be brought within the period prescribed by Article 
120, Schedule 4 of the Limitation Aot. [p. 944, col. 
1. 


In the absence of evidence, there can be no 
presumption that the persons adversely affected by 
КЕШ proceedings consented thereto. [p. 944, 
col, 1, 


0 


Vel. L) 
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In order to establish an oral Will, the evidence ` 


must be precise and explicit, The statements of 
witnesses who are at variance as to the time, the 
place and the words used by the deceased are worth- 
less. [p. 944, col. 2; p. 945, col. 1.] 

First appeal against the decision of the 
Additional Subordinate Judge, Cawnpore, 
dated the 3lst August 1916. 

Mr. К. N. Katju, for the Appellants. 

The Hon’ble Sir Sundar Lal, the Hon'ble 
Dr. Te; Bahadur Sapru, Messrs. Baldeo Ram 
Dave, Sham Nath Mushran and Durga Charan 
Banerji, for the Respondents. 

JUDGMENT.—The parties to this appeal 
are descended from а common ancestor 
except defendants Nos. 2 and 6. One 
Saheb Rai Shukul, as the pedigree given 
at page 9 of the paper-book will show, 
had three sons, namely, Debi Din, Bhawani 
Din and Jeorakhan. We are concerned 
here with the descendants of Bhawani Din 
&nd Jeorakhan only. The plaintiffs in the 
present case are twoof the grandsons of 
Bhawani Din and the defendants with the 
exception of defendants Nos. 2 and 6 are 
the descendants of Jeorakhan. Jeorakhan 
died more than 45 years prior to the 
institution of the suit leaving him surviv- 
ing a widow Musammat Sita Kunwar and 
three daughters Musammat Makhan Kunwar, 
Musammat Rani Kunwar and Musammat 
Tulsha Kunwar. Jeorakhan had adopted 
ore of his nephews, namely, Sheva Das, 
who predeceased him. Sheva Das left two 
children; а son and a daughter called 
Balgobind and Musammat Bakhta Kunwar 
respectively. Balgobind predeceased Jeo- 
rakhan, Musammat Bakhta Kunwar is the 
mother of Balbhadar Prasad, defendant 
No. 3, who is one of the appellants before 
us. Musammat Makhan Kunwar had a 
son Mangli Prasad, who died leaving him 
surviving two sons named Gargi Din and 
Brij Nandan. They are defendants Nos. 4 
and 5 in the suit afid appellants Nos. 2 
and 3 before us. Musammat Rani 
Kunwar was defendant No. 1 and was a 
party to this appeal as a respondent but 
we are told that she is dead now. Миѕат. 
таё Tulsha Kunwar had a son named 
Durga Prasad, who died leaving him 
surviving a daughter called @hiti, who is 
no party to the suit. 

Jeorakhan owned some immoveable pro- 
perty. He had shares in the villages 
Patari, Merakhpur and Madarpur. Tn 
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1852 he and two other persons purchased 
the equity of redemption of the village of 
Said Alipur. In January 1870 he еҳевиф- 
ed a deed of gift of his shares in the 
villages Patari and Merakhpur in favour 
of his three daughters and his grand. 
daughter Musammat Bakhta Kunwar, He 
retained Madarpur and the equity of 
redemption in Said Alipur. After his 
death mutation of names was  effeoted in 
favour of his widow Musammat Sita 
Kunwar in respect of the villages Madar- 
pur and Said Alipur.  Musammat Sita 
Kunwar died within & year or two of her 
husband's death. After her death a dispute 
arose between her daughters and her grand. 
daughter Musammat Bakhta Kunwar оп 
the one side and the descendants of 
Bhawani Din on the other. The latter 
claimed the share of Jeorakhan in Madar- 
pur and his right of redemption in Said 
Alipur under an oral Will from Musammat 
Sita Kunwar. On the other hand, her 
daughters and her granddaughter olaimed 
the property on the same ground, that is, 
an oral Will from Musammat Sita Kunwar, 
in their favour. The mutation of names 
was allowed to the daughters апа the 
grand-daughter of Musammai Sita Kunwar, 
but we cannot say now on the materials 
on the record on what ground the order of 
mutation was made. No оору of that order 
has been produced. 

After the mutation order in favour of 
the ladies, the name of each of them was 
entered in respect of a one-fourth share 
and eaeh of them enjoyed the property 
separately, Musammat Makhan Kunwar 
died about 1875 and after her death, the 
name of her son, Mangli Prasad, was 
entered in the revenne papers in respect 
of her one-fourth share. On the death of 
Mangli Prasad in 1900, the names of his 
two sons Gargi Din and Brij Nandan 
were entered in respect of the same property 
in the revenue papers. Musammat Bakhta 
Kunwar died about 1885 and the name 
of her son Balbhadar Prasad was entered 
in her place in the revenue papers. 
Musammat Tulsha Kunwar died some time 
in 1907 and the name of her son Durga 
Prasad was substituted for her name in 
the revenue records. Durga Prasad died 
on the 24th of October 1915 and instead 
of his daughter's name being entered in 


94 
BALBHADER PRASAD ©, PRAG DATT. 


his place, the name of his cousin Narain 
Prasad was recorded in the Government 
papers on the allegation that he was the 
adopted son of Musammot Tulsha Kunwar. 
He is defendant No. 2, In 19:1 Gargi 
Din, Brij Nandan, Musammat Rani Kunwar, 
Durga Prasad, Narain Prasad and Bal- 
bhadar sued {0 redeem the mortgage of 
Said Alipur. It should be observed here 
that the mortgage was created in 1847 
and that it was a usufructuary mortgage 
for Rs. 1,700. The above-mentioned persons 
stated in their plaint that their ancestor 
Jeorakhan had with two others purchased 
the equity of redemption of the mortgagor 
and that they as heirs of Jeorakhan 
were entitled to redeem the mortgage, 
It was further stated that in case it was 
found that they, £e, Gargi Din, Brij 
Nandan, Durga Parshad and  Balbhadar, 
were not the legal representatives of 
Jeorakhan and could not sue as such for 
redemption, Musammat Rani Kunwar who 
represented the full rights of her father 
gould maintain the action. Moreover, Gargi 
Din, Brij Nandan, Narain Prasad and Bal- 
bhadar had purchased the rights of one 
of the sons of Roshan Khan, a co-purchaeer 
with Jeorakhan of the equity of redemp- 
tion, and could, therefore, join in the suit. 
The claim was contested but a decree was 
passed in favour of all the plaintiffs on 
the 27th of June 1911. The redemption 
money was paid and mutation was effected 
in favour of the then plaintiffs on 30th Maroh 

2. 
dcs 6th of May 1914, Gargi Din exeout- 
ed & deed of simple mortgage in favour 
of Lala Bala Prasad, defendant No. 6, 
in respect of an eight-annas share in Mahal 
Mangli Prashed in Mauza Madarpur. On 
the 8th of December 1915 Prag and 
Puttan, two of the grandsons of Bhawani 
Din and grand-nephews of Jecrakhan, 
instituted the suit out of which this appeal 
has arisen asking for three declarations, 
viz., that:— 

(a) It may be declared that Narayan 
Prasad is not the adopted son of Musammat 
Tulsha Kunwar. The entry of the name 
of Narayan Prasad, defendant No. 2, in 
the revenue papers, on the basis of the 
statement of Musammat' Rani Kunwar, 
dated the llth of April 1915, and those 
of Narayan Prasad, dated the 29th of 
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March 1915 and the 14th of May 1915, 
respectively, in place of that of Durga 
Prasad, in respect of the Zemindari shares, 
detailed below, 7. e., an 8-pie share in Mauza 
Said Alipur, Mahal Badri Prasad, a 2-anna 
share, with reference to village and 
16-anna share with reference to Mahal in 
Mauza Madarpur Tassadduq Ali, Mahal 
Tulsha Kunwar, and a 2l.pie share in 
Mauza Bagahi, Mahal Badri Singh, and 
all the proceedings and the order directing 
the mutation of names to ba effected in 
favour of Narain Prasad after the death 


of Musammat Rani Kunwar, may be 
declared to be null апай void and in- 
effectual a3 against the right of the 


plaintiffs as the reversioners of Jeorakhan 
Sbukul, 

(b) It may be deolared that the mort- 
gage-deed, dated and registered on the, 
lóth of May 1914, executed by Gargi 
Din, defendant No. 4, in favour of Bala 
Prasad, would become null and void and 
ineffectual, after the death of. Musammat 
Rani Kunwar as against the right of the 
plaintiffs as the reversioners of Jeorakhan 
Shukul; 

(c) It may be declared that after the 
death of Musammat Rani Kunwar the 
(mutation) proceedings and the order for 
mutation of names in favour of defendants 
Nos. 1 to 5, and also in fayour of Durga 
Prasad, deceased, passed by the Revenue 
Court on the 30th March 1912, on the 
basis of & deoree for redemption, dated 
ihe 27th of June 1911, and the deed for 
delivery of possession, dated the 8th Decem- 
ber 1911, filed in Suit No. 484 of 1910, 
of the Court of the Subordinate Judge of 
Cawnpore (Chhita and Rani Kunwar and 
others versus Kundan Lal and others) 
will become null and void and ineffectual 
as against the rights of the plaintiffs 
as the reversioners of Jeorakhan Shukul. 

For the defence several pleas were advanced 
in bar of the claim, 16 was urged on behalf 
of the defence that: — 


1. Plaintiffs have no cause of action for ` 


the present suit. 

2. The claim is barred by limitation. 

8. After the death of Musarmat Sita 
Kanwar the property in suit was divided 
between her daughters and grand-daughter 
with the consent of the next reversioners 
aud that division is binding and effectual, · 


Vol, ÈJ 


BALBHADER PRASAD V, PRAG DATT, 


4. The property in suit devolved.on the 
danghters and the grand-daughter under an 
oral Will of Jeorakhan and they tock it as full 
owners. 

9. Plaintiffs should рау the proportionate 
amount of redemption money and costs of 
the redemption suit. The learned Subordinate 
Judge disallowed the objestions for the 
defence and  deoreed the claim. Three of 
the defendants, namely, Balbhadar Prasad, 
son of Bakhta Kunwar, and Gargi Din and 
Brij Nandan, sons of Mangli Prasad and 
grandsons of Makhan Kunwar, baye preferred 
this appeal They challenge the deeree 
against them on the grounds mentioned 
above. Before proceeding to consider the 
arguments on behalf of the appellants we 
must note first that the objections of the 
latter are directed against reliefs Nos, 2 
and 3. It is conceded that the appellants 
are not concerned in, and do not oballenge, 
golief No, 1—which relates to Narain Prasad's 
alleged adoption and his getting possession 


of part of the property in suit’ on the 
death of Durga Prasad. The decree in 
favour of the plaintiffs with regard to 


relief No. 1 will, therefore, stand even if 
the appellants make onta case with regard 
to the other reliefs, 

Woe take up the plea of the want of cause 
of action first. The arguments for the appel. 
Jants are different in respect of each of the 
two pleas Nos. 2 and 3. It is contended 
that the plaintiffs bave no right to com. 
plain of the redemption snit, inasmuch as 
it was for the benefit of the estate and 
it did not in any way invade or injure their 
rights as reversioners. 

It appears that Musammat Rani Kunwar, the 
sole surviving daughter of Jeorakhan, had join: 
ed with her as plaintiffs in the suit Durga 
Prasad,Balbhadar, Gargi Din and Brij Nandan 
on the allegation that they also were the 
legal representatives of her deceased father, 
It was also stated in the plaint that in case 
the Court was cf opinion that the said 
fonr persons were not the legal represen- 
tatives of Jeorakhan, Musammat Rani Kunwar 
herself could maintain the action. Another 
allegation in the plaint was that Balbhadar 
and Gargi Din with some others had 
purchased the righta of one of the sons 
of Roshan Khan, а co-pur@haser of the 
equity of redemption with Jeor&khan. The 
plaintiffs in the present ease have based 
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their cause of action on the allegation mada 
in the plaint of the redemption suit with 
regard to Balbhadar and others being the 
legal representatives of Jeorakhan, The 
appellants’ sontention that the said plaint 
also contained the allegation that Musammut 
Rani Kunwar alone could maintain the suit 
and that Balbhadar and Gargi Din had 
purchased the rights of Roshan КЬ’ 
son is of no force, as the judgment and 
the decree in the redemption suit have 
not been filed and we cannot say in what 
capacity the decree was passed in favour 
of Balbadhar and others. It is not denied 
that after the decrea in the redemption 
suit and the redemption of the property 
possession was obtained and mutation 
of names effected in favour of Balbhadar, 
Durga Prasad, Gargi Din and Brij Nandan, 
If the deoree for redemption was passed in 
fayour of Musammat Rani Kunwar alone as 
the legal representative of Jeorakhan, and 
in favour of Belbhadar and Gargi Din 
as purchasers from Roshan Kban's son, 
why then were the names of Durga Pra- 
sad and Brij Nandan entered in the 
revenue papers and how did they get pos- 
session of the redeemed property? We think 
that the proceedings subsequent to the 
redemption decree show tbat at deast as 
far as Durga Prasad and Brij Nandan are 
concerned, the decree was-.interpreted to 
mean that they had obtained it as legal 
representatives of Jeorakhan on the alle- 
gations made in the plaint and obtained 
possession aa suoh, The conduot of Masammat 
Rani Kunwar, in joining strangers as oo- 
plaintiffs with her, on the ground that they 
were her father’s legal representatives and 
giving them possession over part of the 
redeemed property, distinctly amounted to 
an inyasion of the interests of her father’s 
reversioners, The plaintifís in the present 
suit have, therefore, in our opinion, а cause 
of action in respect ofrelief No. 3. 

The main attack is, however, direoted 
against relief No. 7, which relates to the 
mortgage created by Gargi Din in fayour 
of Bala Prasad, defendant No. 6, on 16th May 
1914. It is argued that a reversioner is 
entitled to complain of the aot of a Hindu 
female, who has a limited estate, if her 
ast is beyond the authority given to her 
by the Hindu Law and injuriously affects 
his rights. He ean ask for a declaration 
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. that it will be- null and void as against 
him after her death, and if thé act is in 
the nature of waste, she can be restrained 
by injunotion from committing it in future. 
But if the revérsioner chooses fo pass by 
& transfer made by her which he considers 
unjustifiable and which injuriously aifeots 
him, he aaunot question the alienation made 
by her transferee. No cause of action 
acorues to him, on the second transfer, 
though the female tenant be alive at the 
time. She is no party to the second trans- 
fer and а reversioner can complain only 
of the dealings with the property of а 
female with adimited interest if her deal- 
ings are unjustifiable and injurious to his 
interests. The only case, it is said, in which 
a reversioner has a right of action against 
the transferee of a female with a limited 
estate is when the transferee commits 
waste, In the present ease the giving of 
mortgage by Gargi Din eannob be said to 
be 8n act of waste. In support of this 
sontention tke following authorities are 
relied upon: — 

Hindu Woman’s Estate (Siroya), pages 
988.991, Trevelyan’s Hindu Law, page 500; 
Kamavadhani Venkata Subbatya v. Joysa Nara- 
singappa (1), Mata Din v. Sheikh Ahmad 

‚Ай (9). 


The passages in the first mentioned work 
at pages 288 and 291 are as follows: — “When 
a Hindu widow ів по party to the alienation 
impeached by  reversioners they are not 
entitled to a declaration that the alienation 
is void and does not bind them", page 288. 

“A reyersioner is entitled to restrain 
unlawful aots of a stranger holding under 
the widow," page 291, clause g. 

The first passage given at page 288 
is a reproduction word for word from 
Mata Din v. Sheikh Ahmad AU (2). 

The report does not give the name of 
the case, the judgment of the Court, the 
facts of the case and the allegations on 
whioh the reversioners sought relief or what 
reliefs were sought. It does not appear 
whether the note in the report refers to 
an opinion expressed on an issue distinctly 


(1) 3 M. н. С. R 116. 

(2) 18 Ind. Cas. 976; (1912) M. W. N. 188; 84 A. 
213; 23 M. 1. J. 6; 16 0. W. N. 388; 11 M. L. T. 145; 
9 A. L. J. 216; 16 C. L. J. 270; 14 Bom. 1, R. 192; 
15 О. С. 49; 80 I A. 49 (P. C.). 
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raised in the oase or was a° mere obiter 
dictum. The second passage relied upon by 
the appellants refers to the right of & 
reveraioner to restrain the unlawful aots 
of a stranger, that is, to one of the reme- 
dies of a reversioner, 16 does not neses» 
sarily imply that au alienation by a stranger 
holding under a Hindu widow gives 
no aruse of action to the  reyersioner. 
Another learned writer on Hindu Law (a 
Hindu himself) has expressed a contrary 
opinion. After discussing the rights of a 
геүегзіопег he says that: “It will thus be 
seen that the next immediate reversiouer 
can sue for a declaration that an alienation 
by a widow or other limited owner or that 
an alisnation by an assignee from her or 
that an act which is injarioas to the ealate 
of the reversioner is voidable at his instance 
exoept during the widow's lifetime” (vzde 
таа Hindu's Law, Volume II, page 
297). 

Trevelyan's Hindu Law із cited to show 
that the learned author nowhere says that 
a reversioner has a right of suit in res- 
peat of а transfer made by the assignee 
or the transferee from a Hindu widow; all 
that the learned author lays down is that 
the reversioner can sue in respect of an 
act of waste committed by the transferee, 
Reliance is placed on the passage at page 501 
under the heading of “Suit to restrain 
waste.” The вазе of Kamavadhant Venkata 
Subbaiya v. Joysa Narasingappa (1) is an ап. 
thority for the proposition “that a rever- 
sioner can sue to restrain a transferee 
from a Hindu female from injuring the 
property.” Tbe point under discussion here 
was not raised inthat oase, nor is it men- 
tioned by Trevelyan, 

We cannot find in any of the oases or 
dicta sited before us definite authority for 
the proposition that an alienation by the 
transferee from a Hindu female in posses- 
sion with a limited estate or by a stranger 
in possession holditg under her does 
not furnish the nearest reversioner with 
a cause ofaction for а declaratory snit; 
and in view of the language of section 
42 of the Specific Relief Асі we are not 
prepared to hold that such a suit ia not 
maintainable. 

It cannot be denied that the nearest re- 
versioners have a “right” to the property 
of the last male owner. The expression 
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"right? ineltdes all rights, present, future; 
vestedeor contingent, and, as illustration 
(в) to section 42 itself shows, the right 
of areversioner under Hindu Law. It may 
be that this latter right is nothing more 
than a spes successionis and inoapable of 
transfer but it is still recognised as B 
right the denial of which may furnish a 
cause of action for a suit under section 
42 of the Specific Relief Aot. 

Of course it does not follow that becanse 
a plaintiff ina suit under section 42 can 
show а cause of action, the Court must 
necessarily give him relief by declaration. 
The granting of the relief is a matter of 
discretion, The lower Court in the exer- 
oise of its disoretion under the circum- 
stances of the present case has thought it 
fit to grant the relief with regard to the 
mortgage created by Gargi Din, Having 
regard to the pleadings in the case—(the 
.2Ppellants having set up a title in tbe 
daughters and the grand-daughter of 
Jeorakhan, wholly inconsistent with and 
adverse to the rights of the plaintiffs as 
reversioners)—we consider we should not 
.be justified in interfering with the deoree 
of the lower Court passed in the deliberate 
exercise of the discretion with which it is 
vested by law. Wedo not think that the 
discretion was exercised by the lower Court 
wrongly or arbitrarily. Our view is not 
without aathority—vide Jadpal Kunwar ү, 
Indar Bahadur Singh (8), Ram Autar Dube ү; 
Badal Pandey (4). We, therefore, reject the 
contention for the appellants, 


* The second objestion for the appellants 
ia that the claim is barred by limitation. 
It is argued that a right to sne взогпей 
to the plaintiffs on the following occasions 
on all of which they were alive:— 


1. The admission of Musammat Bakhta 
. Kunwar to а sharein the property in suit, 
7.e., in 1873; 

2. The mutation of names in fayour of 
“Mangli Prasad on the death of his mother 
Makhan Kunwar in 1875; 

J. The mutation of names in favour of 
Balbhadhar on the death of his mother 
in 1885; 


(8) 26 A. 238 (P. 0.); 31 L A. 67, 8 C. W. М. 465; 
6 Bom. L. R. 499; 14 M. L. J. 149; 8 Bar, P. C. J. 625; 
7 О. C. 239. 

(4) 17 Ind. Cas, 586, Е 
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4. The mutation of names in favour of 
Gargi Din and Brij Nandan on the death 
of Mangli Prasad in 1900. 

It is contended that Article 125 of the 
Limitation Act, which prescribes 12 years 
as the period within which а reversioner 
can bring a suit to have an alienation 
made by a limited owner deslared invalid 
against him, applies to the case, The 
plaintiffs, it is said, in order to evade 
the Statute of Limitation, have based their 
claim on the dates of the adoption, the 
redemption suitand the rortgage by Gargi 
Din, ignoring the acts of the daughters of 
Jeorakhan which really affected the in- 
terests of the plaintiffs adversely. The 
object of the suit is to challenge the aots 
of the danghters of Jeorakhan by disputing 
the subsequent acts of those holding under 
them, In support of the sontention the 
following cases are cited:— 


Jaggi v. Pirthi Pal (5), Kunwar Bahadur 


v. Bindraban (6). 


We are unable to accede to the contention 
for the appellants. The oases relied upon 
are not in point, The plaintiffs have not 
based their оапвө of notion on acts done on 
the oesasions mentioned &bove— nor do they 
admit that any alienations or transfers were 
made by the daughters cf Jeorakhan; More- 


:over, Jeorakhan’s daughters could deal with 


their fatber's property in their lifetime and 
give the whole or part of it to Persons not 
entitled to it for their lifetime only. In 
the present case if they gave some property 
to some members of the family whom they 
wanted to support and provide for, they 
sould do so for the period of their lives, In 
our opinion the plaintiffs were not bound 
under the law to seek a declaration in гөв- 
pect of the admission of Bakhta Kunwar or 
her son, or Makhan Kunwar’s son or grand. 
sons to the enjoyment of some portion of tha 
property as long ав one of Jeorakhan’s 
daughters was alive. Nor are the plaintiffg 
barred under the Statute of Limitation from 
seeking the declarations which they seek now 
because they omitted to challenge the aboye» 
mentioned actsof Jeorakhan’s daughters, Arti- 
cle 125 provides for the oase of a reversioner, 
who seeks to challenge the alienation made 
bya Hindu female or other limited owner, 


(5) A. W. N. (1894) 194, 
(6) 26 Ind, Oas. 787; 37 A. 195; 13 A, L. J, 196, 


© 


944 
BALBHADER PRASAD 0, PRAG DATT, 


In the present case, none of the acts oom- 
plained of is analienation by a female with 
8 limited estate. The Article of the Limita- 
tion Act applicable to the present case is 
Article 120 and the suit has been brought 
within six years of the acts of the defend- 
ants that are objected to. We, therefore, 
hold that the claim of the plaintiffg is not 
berred by limitation, | 

The third point raised on behalf of the 
appellants is that when a transfer ig made 
with the consent of the reversioners the trans- 
ferees obtain an unassailable right and title. 
Од the death of Musammas Sita Kunwar the 
reversioners to Jeorakhan were her daughter's 
Bons, viz, Mangli Prasad and Durga Prasad. Ib 
is argued that the daughters of Sita Kunwar 
in admitting Musammat Bakhta Kunwar to a 
share and getting her name entered in res- 
pest of iih of the property virtually trans- 
ferred it to her, that Mangli Prasad ənd 
Durga Prasad raised no objection at the 
time and that we must presume thai they 
consented to the transfer. ^ Again on the 
death of Makhan Kuar, the reversioners to 
Jeorakhan were Darga Prasad and Mangli 
Prasad. The property entered in her name 
went to her son Mangli Prasad; Durga Prasad 
made no objection, and the argument is that 
16 must be presumed that he consented to the 
transfer. On ‘the death of Mangli Prasad 
the property standing in his name went to 
his sons and no objection was raised by 
Durga Prasad or the surviving daughters 
of Jeorakan, Balbhadar succeeded to his 
mother’s property in the same way. Musam- 
mat Makhan’s grandsons and Musammat 
Bakhta’s sons are, it is said, therefore, in 
rightful possession and their title is good 
and cannot be questioned. They are the 
appellants in the present case and the claim 
against them must fail, No evidence has 
been shown to us in support of the statement 
that the three daughters of Jeorakhan gave a 
one-fourth share of the property to his 
grand-daughter Musammat Bakhta Kunwar in 
1871 with the consent of the then presump- 
tive reversioners Mangh Prasad and Durga 
Prasad. We have not got before us the mnta- 
tion file of that time nor any papers to shuw 
whether any objections were or were not 
made by Mangli Prasad and Durga Prasad. 
We cannot presume their consent from the 
absense of evidence in the oase, The same 
remarks apply to the obtaining of possession 
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of Mangli Prasad, his sons and Balbhadhar 
Prasad over a portion of the property in 
question. We, therefore, disallow the conten- 
tion of the appellants, 

The fourth contention for the appellants 
is that the oral Will in favour of the thrée 
daughters of Jeorakhan and his grand-dangh- 
ter Musammat Bakhta Kunwar is proved. It 
is argued that the probabilities are in fayour 
of such а Will. Jrorakhan was annoyed 
with his cousins and nephews besause they 
had fought with him about the mutation of 
names on the death of Sheva Das. It waa 
for that reason that һе gifted more than 
one-half of his property to his three daugh. 
ters and his grand daughter. He would 
naturally be inclined to leave the rest of hia 
property ta them also. The maunerin which 
the property was dealt with by the daughters 
of Jeorakhan is also pressed in argument 
to show that there must have been an oral 
Will of the kind alleged on behalf of the 
defence. The statements of three witnesses, 
who were produced in the lower Court, ara 
also relied upon in support of the Will, 
Tho fact, that Jeorakhan had a dispute 
with his cousins and nephews, may have dis- 
posed him to give away the major portion 
of this property to his daughtera and his 
grand-daughter, It may be that he may have 
had.a desire that the rest of his property 
should goto the same person inthe end, but 
the question we have to decide is whether, 
as a matter of fast, he did make an oral 
Will. The statement of one Sheo Sahai, who 
was a nephew of Jeorakhan, being the son 
of his brother Debi Din, is on the record, 
He was examined in the mutation proceed- 
ings in 1871 after the death of Musammat 
Sita Kunwar, He mentions no oral Will of 
Musammat Sita Kunwar or of Jeorakhan in 
favour of Jeorakhan’s daughters bnt, on tha 
other hand, deposes to an oral Will of 
Musammat Sita Kunwar in favour of the 
nephews of Jeorakhan. The disposition of 
the property by the daughters and the grand- 
daughter of Jeorakhan seems to have been 
made for the sake of conyenienceand out of 
mutual understanding. The conduct of the 
daughters and the granddaughter of Jeo- 
rakhan would not go to prove the alleged 
Will, The oral evidence for the appellants is 
quite wortkleds. Jagan Nath, one of their 
witnesses, does not depose that Jeorakhan 
made an oral Will bequeathing the ‘property 
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to his daughters and grand-daughter. What 
he says is that Jeorakhan before his death 
suggested to his wife Masammat Sita Kuuwar 
that she should make a gift of the property 
to her daughters and grand daughter. The 
three witnesses for the appellants are at 
variance as to the time, place and the words 
spoken by Jeorakhan. It is impossible to 
hold on their evidence that Jeorakhan made 
an oral Will as is alleged by the defence. 
We agree with the lower Court and find that 
the alleged oral Will has not been proved. 

The last point that remains to be con- 
sidered is that which is mentioned in the 5th 
ground of appeal. The appellants contend, 
and we think rightly, that before the plaint- 
iffs get possession of their shares of Mouza 
Said Alipur they should pay proportionate 
costs of the redemption suit and of the 
redemption money. The amounts of both 
will have to be determined at the time when 
the plaintiffs come to ask for possession. 
Subject to this observation we uphold the 
decree of the lower Court. The appeal fails 
and we dismiss it. We allow costs to the 
plaintiffs-respondents, including in this Court 
fees on the higher scale. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


First Civit APPEALS Nos. 42 AND 9 of 1918. 
. February 14, 1919, 
Present: — Mr, Daniels, А, J. C. 
GAJRAJ SINGH AND OTHERS—PLAINTIFES 
— APPELLANTS 
versus 
GUR BAKSH SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS, 
Oudh Laws Act (XVIII of 1876), s. 9—Pre-emption 
—Co-sharer in sub-division, who is—Thok divided 
into khatas—Shamilat khata, joint ownership of, effect 


ef. 

Where a thok is divided into several khatas 
and a portion of one of the khatas is sold, the 
mere fact of joint ownerskip in the shamilat khata 
by a co-sharer does not constitute him a co-sharer 
in the sub-division within the meauing of section 
9 of the Ondh Laws Асі, if he owns no land in 
the specific khata a part of which has been made 
the subject of sale, 

Appeals against the order of the Sub-Judge, 
Hardoi, dated the 22nd Desember 1917. 

Messrs, A. P. Sen and Н К, Ghose, for the 
Appellant. 

Messrs, Busdeo Lal and Gopal Sahai, for 
the Respondent. 
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d ORDER. 
No. 42 or 1918. 

DamwizLs, A. J. O. (February 14, 1919.)— 
For order in this appeal see my order in First 
Civil Appeal No. 9 of 1918 desided to-day. 

JUDGMENT. 
No. 9 or 1918. 

These are two cross-appeals in a pre-erfip- 
tion ease. The appellants and respondents are 
rival pre-emptors. The property sold is situat- 
ed in Khata No. llof Thok Hari Singh in 
the village of Katka. The plaintiffs’ own 
khata No. 10 in the same thor, The 
answering defendant Natha Singh is the 
owner of certain specific plots which have 
been formed into a separate khata called 
khata No. 7 in the same thok. 

The learned Subordinate Judge has found 
that both the parties are co-sharers in the 
tho and that the defendant isa relation of 
the vendor while the plaintiffs are not. 
This’ finding, though it was contested in 
appeal, is not now objested to. The 
appellants, however, contend that in addition 
to being co-sharers in the thok they are also 
go sharers in the sub-division of the thok and, 
therefore, come under the first clause of 
section 9 of the Oudh Laws Act and во 


. have а right preferential to that ofghe re- 


spondent. The plaintiffs admittedly have 
no share inthe property in khata No. 11 
whioh the sale-deed purported to sell, 


Their case is based оп the fact that there 
is in the Лок а shamilat khata belonging 
jointly to all the co-sharers in the thok 
in proportion to their share (the defendant’s 
khata does not constitute a definite share in 
the thok). The possession of the land in 
dispute carries with it therefore an undivided 
right of ownership in a certain fractional 
share in this shamilat khata. They urge, there- 
fore, that as the plaintiffs and the vendor 
are both co-sharers in the shamilat khata 
the plaintiffs must be treated as co-sharers 
in the property sold. {t is admitted that 
the sale deed itself says nothing about the 
shamilat land. 

The case is covered’ by authority. 
Preoisely the same contention was raised 
before the Judicial Commissioner in the sase 
of Durga Singh v. Gaya Singh (1) and was 
rejected by him. lam not prepared to dissent 
from that decision, The most that could ba 


(1) 38 Ind, Cas, 53; 3 O. L. J, 809. 
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said is that the plaintiffs and the vendor have 
a joint interest in certain land appertain- 
ing to the property sold. They haye no 
joint interest in the land which the sale.deed 
purported to convey. Following the desi- 
sion of the learned Judicial Commissioner 


in the above case referred to, I dismiss 
thè appeal with costs. 
. Appeals dismissed, 


MADRAS HIGH COURT. 
Seconp Civi, Apprat No. 1569 or 1917. 
Oetober 31, 1918. 

Present — Мг. Justice Sadaeiva Aiyar and 
Mr. Justice Spencer. 
JAMPANA SOMADU-—DErFENDANT — 
APPELLANT 
versus 
Sri Raja VENKATA RAMAYA APPA 
ROW BAHADUR ZAMINDAK 
GARU AND ANOTHER— 


PLAINTIFES— RESPONDENTS, 

Madras Estates Land Act (I of 1908), ss, 45, 153, 
"Sch., Part A, Art. 19—Madras Wstates Land Amendment 
Act (IV of 1909), s. 8—Registered lease to non-occu- 
‘pancy ryot for more than 6 years granted before Act— 
Ejectmegt, suit for—Jurisdiction of Revenue Cow t— 
-Tenant of ‘old waste’, liability of, to eviction—Mesne 
profits, award of, by Revenue Oowrt—Civil Procedure 
Code (Act V of 1908), О. VIII, vr. 8, 5—Plaint, 
allegation in, not denied in writien statement, effect 
of. 
Section 153 of the Madras Estates Land Act, as 
amended by section 8, Madras Act IV of 1909, gives 
ample power бо a landholder to sue in a Revenue 
Court to evict a non-occupancy ryot Occupying land 
in his estate under a lease for more than five years 
granted before the commencement of the Act and 
ORE over after the expiry of the term. [р. 957, 
col, 1. 

Chaganti Atchaparazu ү. Kristna Yi achandrulavaru, 
19 Ind. Cas, 225; 38 M. 163; 24 M. L. J. 40z; 13 M. 
L. T. 829; (1918) M. W. N. 878, not approved, 

Where the land from which it is sought to eject 
a tenant is alleged to be ‘old waste’ and this is 
not traversed in the written statement, the defend. 
ant cannot, under Order Vill, rules 3 and 5, Civil 
Procedure Code, afterwards plead that the land is 
not ‘old waste’. [p.94€, col z.] 

It is competent to a Revenue Court to award 
mesne profits. [p. 947, col z.] 

Per Sadasiva Aiyar, J—The Amendment Act of 
1909 was intended to add one more independent 
ground to the grounds «a to (е) in section 153 of 
the Act of 1908 on which the tenant was liable 
under the unamended section to be ejected at the 
suit of the landlord. [p. 948, col. 1.] 


Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in 


Appeal Suit No. 134 of 1915, dated the 18th 
September 1¢16, preferred against the decree 
of the Court ofthe Snits Deputy Collector of 
Kistna at Ellore, in Summary Suit No. 1158 
of 1915. 


Mr. Р, Nugabhushanam, for the Appellant. 

Mr. Т, Ramachandra Rao, for the Re- 
spondente. 

JUDGMENT. 

Spencer, J.— This suit was brought by 
ihe Court of Wards Manager of the estate 
of Mirzapuram on behalf of the minor 
Zemindar, who is a landholder under the 
Madras Estates Land Act (Act I of 1908), 
to evict the defendante on the expiry of their 
lease іп Fasli 13229. In second appeal, 
three questions were argued: first, whether 
the land in suit js “old. waste”, secondly, 
whether the tenants of “old waste" can 
be ejected, and thirdly, whether mesne profits 
ean be decreed by a Revenue Court. 


16 was asserted in paragraph 3 of the 
plaint that the lands in the schedule 
of the plaint were "old waste", and in the 
written statement there is no specific denial 
of this fact. Therefore, applying rules 2 
and 5 of Order VIII of the Code of Civil 
Procedure (Act V of 1908), the defendants 
must be taken to have admitted tbe fact 
that the land in suit was “old waste”, 
and it is not open to them now to set up 
a contention to the contrary. 

The defendants held on a lease for 10 
years from Faslis 1818 to 1892 urder a 
registered Muchilika, dated 64: April 1903, 
Section 158, clause (e), of the Macras Es- 
tates Land Aot provides fcr the ejeotment 
by suit of a non.occuyaney got on the 
ground that the term of his lease bas ex- 
pired in cases where he has been admitted 
to occupation under a registered lease for 
a term exceeding byesrs. То this section 
a proviso was added by section 8 of Madras 
Aot 1V of 1909 (Madras Estates Land 
Amendment Act) which runs thus: 
"Notbing in this seotion shall affeot the 
liability of any person who is a non-ocou- 
panoy ryot according to the provisions of 
this Act to be ejected on the ground of 
expiry of the term of a lease granted be- 
fore the commencement of this Act”, It 
has been held that this addition to Act 
I of 1908, not being worded as a proviso, 
furnishes an additional ground of ejeotment 
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(see fhe notes at page 197 of Mr. Krishnama- 
chariar’s Madras states Land Ast). 
Whether this view is correst or whether 
the words thus added were intended merely 
to amplify and explain the preceding sec 
tion, it is clear that the section as it now 
stands gives ample power to a landholder to 
sue ina Revenue Court to evict a non-ocoupansy 
ryot ocoupying land in his estate under a lease 
for more than five years granted before the 
commencement of the Act and holding over 
after the term has expired. Where the 
words of the section are so plain, it is 
impossible for the defendants to contend that 
the Act does not provide for their being 
ejected after the term of their lease has 
expired. The only authority in their favour 
is that in Ohuganti Atchaparazu v. Kristna 
Yachandrulavaru (1), where it was held that a 
ryot of "old waste" could not be ejected 
on the ground of expiry of a term of 
lease contained in а contract entered into 
before the Aot came into forse. But this 
desision overlooked clause (e) of section 153 
in so fac as it contained an observation in 
two places that section 153 did not make 
the expiry of the lease a ground for eject- 
ment. This was pointed out by me in 
Ponnuswamy Padayachi v. Karupudayan (2), 
where the correctness of that desisiou was 
doubted and Ponnuswamy Padayachi v. 
Karupudayan (2) has since been followed 
by Oldfield, J., in President, District Board, 
Tanjore у. Kannuswami Thondaman (3). 

It is suggested that the defendants, who 
are ryots of "old waste”, are not necessarily 
non-oscupansy ryots within the meaning 
of the proviso to. section 158. But this 
contention is inconsistent with section 6, 
clause (3) of the Act, and in Mr. Rama- 
doss’s Commentary on the ‘Estates Land Act’ 
at page 256 and in Mr. Krishnamachariar’s 
book at page 195 a category of non-ocou- 
panoy ryots is given which includes ryots 
of "old waste". From the definition in ses- 
tion 3, clauses (7) and (12), it is clear 
that a "ryot" is the term used in the Act 
for a tenant of “ryoti” land and that land 
may be “old waste" and yet be “ryoti 
land", the term “old waste" merely de- 


noting that it has not been oceupied for 
(1) 19 Ind. Cas. 225; 38 М. 163: 24 М. L. J. 402; 
13 M. L T. 829; (1913) M. W. N. 378. 
(2) 24 Ind Cas. 217; 38 M. 843; 26 М, Т. J. 285; 
15 M. L, T. 299; 1 L. У, 218. 
. (8) 85 12d. Cas. 121. 


10 years by anyone with a right of osou- 
paney. 

The last question is whether mesnesprofits 
can be decreed by a Revenue Court. On 
this point, I think that section 45 autho- 
rises & Revenue Court to award this form 
of rent. In Kamulammal v. Athikart 
Sangali Subba Pillai (4) if was held that 
a Revenue Court has this power againat 
апу persons, even trespassers, in unlawful 
possession of туой land. 

Anotber question that was referred to 
in the Distriot Court but not taken in 
second appeal, is that of the jurisdiction 
of the Revenue Courts to try a suis of 
this nature. Such a contention could not 
ba raised with any chanca of success, in 
view of section 105%, read with Article 19 
of Part A of the Sehedule to the Act, and 
in view of the recent deoision in Yelzkepalli 
Venkaya v. Venkataramayya Apparao (5). It 
is not nesessary to do more than to point 
out for the  Distriot.Judge's information 
that he was mistaken ‘in supposing that 
the case in Ponnuswamy Padayachi v, Karupu- 
dayan (2) would support an objection on 
the score of jurisdiction of the Revenue 
Court in this case, seeing that the lease 
on which the defendants occupied the plaint 
land and held over on its expiry was one 
for a term exceeding 5 years, for which 
elause (e) of section 158 expressly pro- 
vides, and that Ponnuswamy Padayacht ү, 
Karupudayan (2) dealt only with leases 
for a period of less than 5 years whish 
terminated before the Aot came into force, 
for which there is no express provision in 
section 153, and thus no jurisdiction is oon- 
ferred upon the Collector by Article 19 of 
Part A to the Schedule which applies to 
suits for eviction under this seotion only’ 
(seo column 2) and the words “before the 
Collector” in section 153, 

As the contentions raised by the appel- 
lant’s Vakil have failed, the second appeal 
must be dismissed with costs. 


Sapasiva AIYAR, J. —I wish fo add only 
a few words on the additional provision 
enacted in 1909 and added to sestion 153 
of the Estates Land Act. The body of 
the section enacts that a поп-овзпрапву 
туо? (including а  non-oesupaney туой in 


(4) 48 Ind. Cas. 615; 85 M. L. 7, 11, 
(5) 48 Ind, Cas, 711; 33 M, L. J 757, 
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possession of "old waste”) shall be liable 
io ejgetment on one or more of the grounds 
(a) to (e) mentioned therein “and not other- 
wise", Then this addition of 1909 by the 
Legislature enacted that “nothing in this 
section shall affect the liability of any 
person who is à пор-оввирапсу 7yot accord- 
ing to the provisions of this act to be 
ejected on the ground of expiry of the 
term of a lease granted before the com- 
mencement of this Аб” I find it im- 
possible to hold that this addition was not 
intended to add one more independent 
ground to the grounds (a) to (в) on which 
the tenant was liable under the unamended 
section tc be ejected at the suit of the 
landlord. The ingenions argument of Mr. 
Nagabbushanam that this addition ont down 
the meaning of the plain language of 
clause (e) so as to confine the expression 
"a registered lease" found in that clause 
to a lease executed after the Act came 
into force and so as to exclude a register- 
ed lease deed executed before the Act came 
into force, did not interest me at all as 
valid. It is difficult to believe that the 
Legislature, while granting the right to 
the landlord to eject on the expiry of the 
lease term a tenant of "old waste" to whom a 
registered lease deed for a term exceeding 
five years was granted after the Act came 
into force, intended to refuse the same 
right to eject to the landlord if the lease- 
deed whose term has expired had been 
granted before the Ast. 

As regards the other points dealt with 
in the judgment of my learned brother, 
I express my concurrence and E have no- 
thing to add. 

M. б. Р, 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

First Отуп, АРРЕА No. 252 оғ 1916. 
January 8, 1919. 
Present:—Mr. Justice Rafique and Mr. Justice 
Lindsay. 

MOHAMMAD HABIB-UL-LAH— 
PLAINTIFF—APPELLANT 
versus 
MOHAMMAD SHAFI—DEFENDANT— 
RESPONDENT. 

Contract, breach of—Damages, suit for—EHarnest 
money, return of, whether can be ordered. 

A plaintiff who himself is guilty of breach of 
the contract in respect of which he is suing 
cannot claim damages arising out of his own default, 
[p. 960, cols. 1 & 2.J 

Where money is advanced by way of earnest 
and as a guarantee for the fulfilment of the 
contract, the persons making the advance cannot 
recover the money if itis found that the breach of 
the contract was due to his own default. [p. 950, 
col. 2.] 

First appeal from a deoree of the Addit 
tional Subordinate Judge, Agra. ` 

Мт. Iqbal Ahmad (with him Mr. B. Е, 
O'Oonor, Dr. S. M. Sulaiman, the Hon'ble 
Mr. Motilal Nehru, Dr. Surendro Nath Sen and 
Babu Lalit Mohan Banerji), for the Appellant. 

Messrs. Kailas Nath Katju, Raza Ali and 
Janki Prasad, for the Respondent. 


JUDGMENT.— The parties to this appeal 
entered into a contract on the 8th of 
January 1914, The contrast was for a supply 
of sleepers to the plaintiff-appellant, Sheikh 
Habib-ul-lah. According to the terms of the 
contract the defendant-respondent, Mobam- 
mad Shafi, was to supply the plaintiff with 
§,000 sleepers of a particular description. 
It was agreed that the sleepers should be 
stocked for delivery at two stations on the 
Bengal and North-Western Railway and 
under the 4th clause of the contract note, 
it was provided that the plaintiff should have 
the sleepers examined and passed by the end 
of April 1914. After the contrast note had 
been drawn up, Habib ul-lah advanced the 
sum of Rs. 5,660 to the defendant by way 
of earnest money. Under the 8th clause of 
the contract note, it was agreed that if, 
within the time fixed for the cempletion of 
the contrast, the plaintiff have any cause of 
dissatisfaction with the defendant, the latter 
was to be liable to refund the earnest money 
and pay damages. Two suits arising out of 
the contract embodied in this note were filed 
by the parties. "We are dealing herein ap- 
peal with the suit in which Habib-ul-lah 
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was the plaintiff. According to the case sel 
out im the plaint the defendant was guilty 
of breach of the contraot by failing to deliver 
sleepers at the place appointed, within the 
period fixed by the agreement. It was al- 
leged in the fourth paragraph of the plaint 
that the defendant had failed to supply even 
a solitary sleeper. For this reason, there- 
fore, Habib-ul-lah brought a suit to recover 
Hs. 9,660. Ont of this Ra. 5,660 represents 
the money which he had advanced to the 
defendant. The balance Rs, 4,000 was 
elaimed by way of damages for breach of 
the contrast. 

The counter-suit, which waa brought by 
the defendant Mohammad Shafi, was for re- 
covery of the balance of the purchase-money. 
According to the case set up by him, he had 
fulfilled the contract into which he had 
entered and had supplied the goods to 
Habib-ul-lah as agreed upon. His case rest- 

„ ed upon the allegation that the contract 
had been completed und the property in 
goods had passed to Habib-ul-lah. He gave 
sredit for the amount of the earnest money 
reseived, that is to say, Rs. 5,660, and 
claimed Вз. 3,539 as the balance of tbe 
money whioh was owing to him. 

Both suits were tried together but sepa- 

. rate decrees were prapared and the result of 
tbe trial was that the suit brought by 
Mohammad Shafi against Habib nl-lah was 
dismissed. According to the learned Sabor- 
dinate Jndge’s opinion the contract had not 
been fulfilled, the property in goods had not 
passed to Habib-nllah and, therefore, 
Mohammad Shafi was not entitled to claim 
the sum he was asking for as the balance of 
the price of the goods. An appeal against 
this deerse was taken to the Court of the 
District Judge of Agra and was dismissed, 
So far, therefore, as the snit which was 
brought by Mohammad Shafi against Habib- 
ullah is concerned, it has been disposed of 
for good and all, 

Turning now to thé suit which was brought 
by Habib ul lah we find that on the plead- 
ings five issues were framed, three of which 
related to the other suit filed by Mohammad 
Shafi. The result of the trial of the present 
suit has been that the Subordinate Judge 
has found that Habib-ol lah, the plaintiff 
was guilty of breach of the “ontract. Not- 
withstanding this finding, he was given a 
desree forthe refund of the earnest money 


less a вор. of Вв. 2, 265-10-0 on account af 
damages to which he thought Mohammad 
Shafi was entitled by reason of the breach, 

In the course of the argument ib was 
complained by the learned Counsel for the 
appellant that the oase had not beeh pro- 
perly tried in the Court below and certainly 
there are some grounds for oritisizing the 
manner in which the case was handled by 
the Subordinate Judge. “He tells in his 
judgment that both parties took up a very 
obstinate attitude, They were represented 
by Pleaders whom he describes, perhaps 
facetiously, as "able Pleaders.” There seems 
to haye been considerable wrangling between 
these Pleaders regarding the incidence of the 
burden of proof and the Subordinate Judge 
seems to have been quite overcome by the 
situation and to have been unable to exeroise 
any control over the proceedings before him. 

We think, under the circumstances which 
are shown, that the Subordinata Judge 
would have been well advised to express an 
opinion on the legal question as to which 


-party was liable to support the burden of 


proof. Ibis evident from his judgment that 
he was aware ofthe law оп the subject and 
indeed he has expressed it quite correctly in 
his judgment. The plaintiff Habib ul-lah 
came into Court asking for danwages for 
breach of the contract and there can be no 
doubt whatever thatthe burden of proving 
a breach of the contract Jay uponhim. 

However, whatever faults may ba attribut- 
ed to the learned Judge in connection with 
these proceedings, we ara not prepared to 
listen to the argument that a fresh trial 
should be ordered in the interests of the 
plaintiff. We have the fast that he was 
represented by Counsel and we have also 
the fact that he and his Pleaders stubbornly 
refused to produce any evidence other than 
certain evidense which had been previously 
taken upon commission. The plaintiff as- 
serted that the burden of proof lay upon the 
defendant and he refused obstinately to give 
апу other evidence. If a plaintiff takes up 
this attitude and if it subsequently turns out 
that it was a mistaken attitude, he has only 
got to thank himself or the Pleaders who 
were advising him. We decline to pass any 
orders referring this case again for a fresh 
trial. 

There is evidence on the record consisting, 
as wehaye said, of statements, which wera 


950 


taken on commission, of two witnesses, who 
were examined on behalf of the plaintiff and 
three өп behalf of the defendant. On the 
materials before him, the learned Subordinate 
Judge came to the conclusion the breach of 
the contract was due to the omission of 
the plaintiff to warry out his part of the 
agreement. The learned Subordinate Judge 
refers in particular tothe statements of two 
witnesses, Chaudhri Afzal Rahman and 
Bashir-ud din. On their statements he holds 
asa matter of fact that 8,000 sleepers had 
been collected by the defendant atthe ap- 
pointed places before the end of April 1914. 
He further finds thatthe plaintiff had failed 
to have the sleepers inspected and passed by 
the Engineer whom he was employing for 
that purpose. 

If this finding of fact can be supported it 
seems to us that the appellant here is not 
entitled to succeed in his appeal and, therefore, 
we must hold thatthe cross-objections which 
have been filed on behalf of the defendant. 
respondent must prevail. So far as the finding 
is concerned we agree with the Court below. 
An objection has been taken to the evidence 
of these witnesses, which was recorded by a 
Commissioner. Т6 is said that the evidence 
was not recorded in the manner prescribed 
ander the’ rules contained in Orders хуш, 
and XXVIofthe Code of Civil Prceedure. 
The record of the evidence is in English and 
it is contended that there is nothing to show 
that the evidence having been given in Urdu, 
the English record was translated to the 
witnesses and admitted by them as correct. 
So far as this point is ‘concerned, we have 
no hesitation in overrnling the argument 
forit is clear that no objection on this score 
was taken to the evidence when it was 
tendered in the Court below, nor is the 
omission of a certificate to the effect 
that the evidence was translated to the wit- 
nesses any proof that the law has not been 
complied with. There is no rule that such 
a certificate must be attached to the record 
and we are entitled to resort to the ordinary 
presumption that everything has been done 
in due order, We agree with the Court 
below that there is no reason to discredit 
the statements of these two witnesses and 
they being accepted, it necessarily follows 
that Habib-ul-lah was guilty of the breach 
of the contract. It is hardly necessary to 
observe that a plaintiff who himself is guilty 
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of breach of the contrast cannot sue for 
damages arising out of his own default, Con- 
sequently in no circumstances is it possible 
for Habib.ullah to maintain the claim for 
Rs. 4,000 damages. 

There remains the question whether or not 
he was entitled toa refund of ihe earnest 
money amounting to Rs. 5,660. We have 
already mentioned that the Subordinate 
Judge has found that he was entitled to this 
refund less a certain sum deducted on ac- 
count of damages claimable by the defendant- 
respondent, 

The law, however, is not as laid down 
by the Subordinate Judge. Our attention 
has been called to two cases in this Court, 
namely, Bishan Ohand v. Radha Kishan Das 
(1) and Roshan Lal v. Delhi Cloth and 
General Mills Company Inmited (2). The 
third ease is a case of the Madras High 
Court: Vellore Тайша Board ү. Gopalsamt 
Naidu (3). The law as settled appears 
to be that where a plaintiff hus advanced 
money by way of earnest and ав а guarantee 
for the fulfilment of the contract he cannot 
recover the earnest money where it is found 
that the breach of the contract is due to.his 
own default. That being the law it seems 
to us tkat the proper order for the Judge 
to pass in this case was to dismiss the 
claim of Habib-ul-lah entirely, What we 
have said disposes of the various grounds of 
appeal which are to be found їп the 
memorandum of the appellant and also deter- 
mines the cross-objections which have been 
filed on behalf of the respondent. We 
think the plea which is continued in the 
firet paragraph of the petition of cross. 
objections must prevail and we allow there 
eross-objeotions accordingly. The result is 
that the appeal fails and is dismissed 
with costs, including sosts in this Court 
on the higher scale. We allow the Gross- 
objections and award costs on the higher 
scale in favour of the respondent againet 
the appellant. 

Appeal dismissed, 


Cross objections allowed, 
f1) 19 A, 489,7 A. W, N. (1897) 123, 9 Ind. Dec 
(х. в.) 316 . 
(7) 7 Ind Саз 794; 38 А. 166; 7 A. L. J. 1019. 
(3) 26 Ind. Cas. 226 (Е. B 51 38 M. 801; 17 M. L. J. 84, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Сту, Miscentanzous AperAL No. 1 or 1917. 
August 22, 1917. 
Present :-- Mr. Prideaux, A. J. C. 
RAMLAL — PLAINTIFF— ÀPPELLANT 
А versus 
Musammot CHAMPABAT AND ANOTHER— 
.  Drrenpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2 11), 
62— Legal representative, who is—Ewecutor de son tort, 
whether legal represeniative. 

The term “legal representative’ in section 52 
of the Civil Procedure Code means a person who, 
in Jaw represents the estate of deceased and 
includes any person who intermeddles with the 
estate of the deceased. An executor de son sort 
would, therefore, be a legal representative and 
liable to be brought on the record under that section 
on the death of a defendant. [p. 951, col. 2.] 

Appeal from the decree of the District 
Judge, Khandwa, District Nimar, in Civil 
Appeal No 83 of 1916, dated the 14th 
September 1916. 

Mr. S. В. Pandit, for the Appellant. 


JUDGMENT.—In- this case the plaintiff 
sued in the Court of the 2nd Munsif for 
possession of a house at Khandwa. His 
story was that it had been let to one 
Sukhnandan, now dead, onthe 20th August 
1915. The lst defendant was said to be 
Sukhnandan’s wife and the 2nd defendant 
a sub-lessee of the Ist defendant of a 
portion of the premises. The lst defendant 
pleaded that she was not the ‘wife of 
Sukhnandan but his mistress, Plaintiff 
then said that in any case she same to live 
in the house as dependant of Sukbnandan 
and had no possession during the lifetime 
of her paramour. Other pleas were also 
raised which it is unnecessary at present to 
enter into. 


The first Court found that the Ist 
defendant was a dependant of Sukhnandan 
and passed a decree in plaintiffs favour. 
In the lower Appellate Court it was con. 
tended that defendant No. 1 was not the 
heir of Sukhnandan whose death extinguish- 
ed the tenancy and therefore the plaint 
. which had been valued at Rs. 18 a year 
as rental was insufficiently valued. It was 
further contended that the value of the 
house was Rs. 1,500 and the suit was, 
therefore, not triable by the Court of the 
Munaif. The lower Appellate Court finds 
that: lst defendant could not step into 
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Sukhnandan’s shoes with reference to the 
continuance of the lease and that plaintiff 
could not enforce against her any liabilities 
under the lease. She was found to.be a 
trespasser and, therefore, the plaint should 
have been stamped оп the” market-value 
of the house. This was said by the plaiat- 
iff to be Rs. 1,000 and by the defendant 
Rs. 1,500. The lower Appellate Court has 
found that the case had to be remanded 
to determine the value of the house. It, 
therefore, directed that it be tried by a Sub- 
Judge. g 

Tt seems to me that in the present case 
the lower Appellate Court would have been 
better advised if it had remitted an issue 
as to the value of the house in dispute 
to the Original Court and on receiving а 
finding, it could then settle whether the 
case had been properly tried by the Munsif. 
But, as it has directed a remand, I must 
consider whether the remand is justifiable, 
The first question for consideration is, 
whether defendant No. 1 who is Sukh- 
nandan’s mistress is his legal representative. 
It seems clear from Exhibits P-19 and P-20 
that she was meddling with Sukhnandan’s 
estate. Sukhnandan died when he had been 
sued in Suit No. 934 of 1912 in the Small 
Cause Court at Khandwa. Defendant No. 1 
stated in Exhibit P 19 that she was Sukh- 
nandan’s widow and his heir and in posses- 
sion of his property and aaked that her 
name be substituted for that of Sukhnandan. 
Exhibit P-20 is an affidavit in support of 
that application. In section 2 (11) of the 
Civil Procedure Code a ‘legal representative’ 
ig defined. It means a person who in law 
represents the estate of a deceased and 
ineludes any person who intermeddles with 
the estate of the deceased. An executor de 
son tort would, therefore, be a legal representa- 
tive and liable to be brougbt on record on 
the death of a defendant under section 52, 
Civil Procedure Code. On the case as laid, 
the lst defendant was wrongly shown as 
Sukhnandan’s widow, a fact which the 
plaintiff or tbe Pleader’s clerk must have: 
known to be false, for she is a Gond and 
Sukbnandan was a Teli. The Ist defendant 
is shown as holding over after Sukhnandan's 
death. Though she was not his widow, 
she is, as stated above, his legal representa- 
tive and I think the plaint was rightly 
stamped, It was, therefore, unnecessary in 
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my opinion to remand the case to have it 
determined what the market-value of the 
house was. I, therefore, set aside the order 
of remand and direct that the appeal be 
disposed of on its merits. I make no order 
as to costs. ? 

. Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


First От, Arrear No, 66 or 1917. 
December 13, 1918, 
Present:—Pandit Kanhaiya Lal, Offg. A. J. С., 
and Mr, Daniels, Offg. А, J. С. 
SANKATA DIN AND ANOTHER— DEFENDANTS 
Nos. 1 AND 2—APPELLANTS 
versus 
HAR BAKHSH SINGH—PraiNTIFF AND 


ANOTtHER--DxrENDANT No. 8— RESrONDENTS. 

Morigage—Consideration, failure of part of— 
Mortgagee, right of, to possession or lien. 

Where part of the. consideration fora mortgage 
is not gstablished, the mortgagee is, nevertheless, 
entitled to possession or to his mortgagee lien on 
the mortgaged property in respect of the amount 
actually advanced. [p. 952, col, 2.] 


Appeal against the decree of the Ist Sub. 
ordinate Judge, Sitapur, dated the 27th 
February 1917, 

The Hon’ble Pandit Gokaran Nath Misra 
and Mr. H. N. Misra, for the Appellante. 

JUDGMENT.— Ор the 7th February 1908 
the plaintiff's father executed a mortgage 
in favour ofthe defendants Sankata Din 
and Brij Lal. The mortgage was a com- 
bination: of a simple and usufrnotuary one 
and the mortgagee was to be entitled to take 
possession at the end of five years for a period 
of five years in default of payment. Ор 10th 
August 1914 the defendants sued for posses- 
sion under the terms of mortgage and obtaired 
a decree. The plaintiff8 father was dead 
and the plaintiff was represented in that 
suit by his mother and certificated guardian 
Musammat Sitana, who is the 3rd defendant 
їп the present suit. She defended the suit 
denying the execution of the mortgage, the 
receipt of consideration and the mental 
earacity of the plaintiff's father to exeonte 
the deed but none of her pleas were accept- 
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ed. A decree was passed against her and 
possession was delivered. In the following 
year she took forcible possession of some 
of the crops necessitating a second suit, 
which was ultimately decreed against her 
by consent for an amount less than that 
originally claimed. It is now admitted 
that the plaintiff Har Bakhsh Singh had 


“been born prior to the execution of the 
mortgage and was a member of а joint 
Hindu family with his father. He might, 


therefore, have pleaded that the mortgage 
was not for legal necessity and, therefore, 
not binding on him. He has brought the 
present suit through one Fateh Singh as 
guardian to recover possession of the land 
on the ground that his mother was guilty 
of gross negligence in not putting forward 
this plea in the first suit, and that, there- 
fore, the decree against him ів a nullity. 
The learned Subordinate Judge has accept- . 
ed this contention and has decreed tho 
suit subject to the payment of a portion 
of the mortgage money. He has found that 
out of the original mortgage amount Rs. 275, 
Rs. 168, which was in lien of prior debts 
was borrowed for legal neoessity, and that 
the remaining amount Rs, 112, which was 
received in cash partly before and partly at 
the time of registration, was not for legal 
necessity. The appellant has contended before 
us, a8 he did inthe lower Court, that legal 
necessity was established in respect of the 
whole amount’ but on thjs point we sgree with 
the learned Subordinate Judge that the appel- 
lant has entirely failed to make ont his 
case. There is no mention in the deed of 
the purpose for which these sums were 
borrowed, although part of thé amount is 
said to have been taken for payment of 
revenue. Had this been the case, it must 
almost certainly have been mentioned in 
the deed. The appellant has practically to 
rely on his own evidence which we cannot 
accept as sufficient.” 

It does not, however, follow that the suit 
was entitled to succeed. It is well settled 
that where part of the consideration for 
a mortgage is not established, the mortgagee 
is nevertheless entitled to possession ог to 
his mortgagee lien on the mortgaged pro- 
perty in гейресё of the amount actually .ad. 
vanced, In this oase it does not appear 
that anything has been paid towards the 
satisfaction of the mortgage. Even, thereforg, 
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if Musdmmat Sitana had set up this partiou 
lar plea it would not have sufficed to defeat 
the mortgagee’s suit for possession. It is 
impossible to hold that under these ocireum- 
stances she was guilty of gross negligence 
in not setting it up. 


It is unfortunate that the  plaintiff.re- 
spondent owing, аз he says, to laok of 
funds has been unable to engage Counsel 
to represent him in this case and that 
we have been deprived of the advantage of 
hearing any legal argument on his behalf. 
As, however, it appears clear that the 
euib ought not to have been decreed, we 
must and hereby do allow the appeal and 
dismiss the suit. The terms of the bar- 
gain were, however, harsh and the appel- 
lants are now claiming Rs. 1,500 on an 
original advance of Rs. 275. Under the 
circumstances, we allow no costs in this 
Court. The appellants will get their costs 
in the Court below. : 

Р Appeal allowed, 


ALLAHABAD HIGH COURT. 
Second Сіті. Aperau No. 195 or 1917, 
December 9, 1918. 

Fresent:— Mr, Justice Piggott and Mr. 
Justice Walsh. 
SHEOBARAN SINGH— PraintirF— 
"APPELLANT 

versus . 
BHAGWAN SAHAI AND OTHERS— 
DeEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. II, r. 2— 
Suit for profits against lambardar—Subsequent suit 
Jor mesne profils against lambardar and others as 
trespassers, whether barred. 

Plaintiff brought a suit against a lambardar to 
recover а share of profits lawfully collected by him 
as lambardar of the Mahal in respect of a share 
аз to which the plaintiff's title had never been 
disputed. Subsequently he brought a suit against 
three defendants including the lambardar for mesne 
profits for the same period, on the allegation that 
they had been in unlawful possession às trespassers 
over another portion of the Mahal which belonged to 
the plaintiff : 

Held, that the causes of action in the two suits 
being distinct, the subequent suit was not barred 
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by Order JI, rule 2 of the Civil Procedure Code. [p. 
956, col. 2.] 
Second appeal from a deoree of the Sub- 
ordinate Judge, Meerut. К 
Mr. М, L, Agarwala, for the Appellant. 
Mr, Peary Lal Banerji, for the Respond- 
ent, e 


JUDGMENT.—In this сазе the plaintiff 
purchased at auction the entire twenty biswas 
of a certain Mahal. On endeavouring to take 
possession of the property he was resisted by 
the three defendants, who claim to be the 
joint owners of a share of three biswas 
and odd in the said Mahal. The plaintiff 
was driven to bring a euit for possession 
in respect of this share. The suit was 
decreed in his favour as long ago as the 
29th of June 1911 and eventually that 
decision was affirmed in appeal up to this 
Court. In thatsuit the plaintiff, for some 
reason or other, had omitted to claim mesne 
profits, and it is not denied that by reason 
of this omission he oan get no  mesne 
profits from the defendants on account of 
his dispossession up to the date of the in- 
stitution of the said suit. In the present 
suit, filed on the 3lst of July 1913, the 
plaintiff claimed mesne profits on ascount 
of the share of three biswus and odd 
from the date of the institution of his 
former suit up to the date in the month 
of August 1911, on which he had actual- 
ly obtained possession under the decree 
in his favour. Apparently the plaintiff had 
delayed tke institution of this suit while 
awaiting the result of the appeal from the 
deoision in his favour and one consequence has 
been that a substantial portion of his present 
claim is barred by limitation. It is now 
common ground that, if the plaintiff is en- 
titled tn recover mesne profits at all, his 
claim must be limited to a period of about a 
year prior to the month of August 1911, when 
he succeeded in obtaining possession. Prac- 
tically the question in issue is now limited 
to the plaintiffs claim for the profits of 
this share cf three biswas and odd 
for the agricultural year 13:8 Fasli. The 
claim was resisted upon various grounds, 
but we are still concerned only with two 
preliminary objections taken by the 
defendants. The first of these was that 
the claim for profits was one exclusively 
cognizable by a Revenue Court and, there- 
fore, barred so far asthe Civil Courts are 
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concerned -by the provisions of section 167 
of the Looal Tenanoy Aot (II of 1901). 
The „other plea was that the present claim 
is also barred in its entirety by the 
provisions of» Order II, rule 2 of the Code 
of Civil Procedure. This plea is based 
upon the fact that, a few days before the 
institution of “the present suit, the plaintiff 
had brought a claim against one of the 
present defendants, namely, Bhagwan 
Sahai, who was Lambardar of the entire 
Mahal, on account of the profits, not of the 
share now in dispute, but of the remaining 
share of sixteen biswas and odd, as to 
which the plaintiff's title under his auction- 
purchase was not, and never had been 
disputed. - The profits claimed in respect 
of : the -share of sixteen biswas and odd 
- were for the -agrioultural years 1317 and 
1318 Fasli. The contention, therefore, is 
that any claim, which the plaintiff may 
have against these defendants on account 
of the profits of the share of three biswas 
and‘odd for the year 1818 Fasli, should 
have been included in his claim against 
the Lambardar Bhagwan Sahai in the 
suit which was limited to the profits of 
the fhare of sixteen biswas and odd. The 
Court of first instance decided both these 
points in favour of the defendants and 
dismissed the suit. On first appeal the 
learned Subordinate Judge pronounced no 
decision with regard to the objection 
taken under Order II, rule 2 of the 
Civil Procedure Code, but held that in any 
event the plaintiffr8S claim for the profits 
of the share of three biswas and odd 
should have been brought before a Revenue 
Court and that. the Court of first instance 
had rightly refused to entertain it by 
reason of the provisions of section 167 of 
the Tenancy Act. In coming to this 


decision both the Courts below had over- 


looked the expression "except in the way 
of appeal as hereinafter’ provided" used 
in section 167 aforesaid, as well as the 
subsequent provisions of section 196 of 
ihe same Act. Whenthe case came before 
this Court in sesond appeal this point 
was taken on behalf of the plaintiff. The 
learned Judge of this Court who decided 
that appeal, by an order dated June the 
15th, 1916, confined himself to pointing 
out the obvious error into  whioh the 
Qourts below had fallen. He pronounced 
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no opinion as to whether the sait was 
one whioh ought, as a matter of fact, to 
have been instituted originally in a Revenue 
Court or in a Civil Court. Їп either 
case it was obvious that the provisions of 
section 196 of the Tenancy Act (No. II 
of 1901) applied to the oase and that 
the Court of first appeal should have 
enforced those provisions, : The oase, there- 
fore, went back with a direction to the 
lower Appellate Court to dispose of the 
appeal as if the suit bad been instituted 
in the right Court. The learned Subordi- 
nate Judge, having received the case back 
with this direction, has ouce more dis- 
missed the pleintifi’s claim, this time 
upon a finding that the suit is barred 
by the provisions cf Order ЇЇ, rule 2 of 
the Code of Civil Procedure. The plaintiff 
has been driven to filing another second 
appeal against thedesision on this prelimj- 
nary point. 

If we limit our attention strictly to the pro- 
visions of the rule in question, the only point 
which we have to consider is whether the 
cause of action for the present suit is the same 
cause of action for the suit brought 
against Bhagwan Sahai as Lambardar of 
the Mahal for the profits of the years 
1317 and 1318 Fasli due to the plaintiff 
in respect of his undisputed title to the 
share of sixteen biswas and odd. The 
question stated in this way seems only to 
admit of one answer, namely, that the , 
causes of action are not the same. One 
was a suitagainst the Lambardar to recover 
a share of profits lawfully collected by 
him as Lambardar of the Mahal in respect 
of a share as to which the plaintiff's 
title had never been disputed. The present: 
suit is against three defendants on the. 
allegation that they have been in unlaw- 
ful possession as trespassers over & share 
of three biswas and odd belonging to the 
plaintiff for а certain period of time, 
including the year 1318 Fasli to which 
the present olaim is now limited. As a 
matter of fact we have had to consider a 
very ingenious argument put forward on 
behalf of the defendants respondents and 
supported a certain amount of authority. 
The truth of the matter is that the questions 
raised by the two preliminary objections 
stated at the commencement of this judgment ` 
are to a certain extent connected together. Tt 
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is & pity that the lower Appellate Court 
ever undertook to separate them вра to 
dispose of one of them singly. One unfortunate 
result of this has been that the plaintiff 
has had to file two second appeals in order 
to secure a trial of his suit on the merits, 
As put to us in argument the ease for the 
respondents amounts virtually to this; it 
being admitted that Bhagwan Sabai was 
Lambardar of the whole Mahal right up 
to the close of the year 1318 Fasli, no 
guit will lie against any of the defendants 
on the allegation that they were unlawful- 
ly in possession as trespassers over the 
plaintiff's share of three biswas and odd, 
the only remedy cpen to the plaintiff upon 
this state of facts being to sue Bhagwan 
Sahai alone as Lambardar fcr the share of the 
profits due in respect of his fractional share. 
Authority for this proposition is sought in 
the oase of Amin-ul-lah v. Hajra (1), in 
whieh a learned Judge of this Court pur- 
ported to follow an older decision to be 
found in the Weekly Notes for 1864 at 
page 127 [Bhola Nath v..M. Buskin (2)]. 
If we thought it necessary to do во 
we should be prepared to give expression 


. to certain doubts which we feel as to the 


correotness of the desision in Amin-ul-lah v. 
Hajra (1), but whether or not that case 
was rightly desided we have no doubt 
whatever that the present case is distinguish- 
able upon its facís. A claim for profits 
under the Tenancy Act (No. 11 of 1901) 
is only a form of suit between joint 
owners of property in which one joint 
owner, without dispossessing the others, has 
managed fo secure for himself more than 
his fair rateable share of the profits accruing 
from the said property. In the ease of a 
suit against a Lambardar the only difference 
is that the defendant is a person authorised 
under the law to receive the profits of the 
entire Mahal on behalf of all the ca-sharers. 
In the present case the plaintiff was the 
lawful owner of the entire Mahal from 
the date of his auction-purchase, and it 
was only by reason of a wrongful act on the 
. part of the three defendants that he was kept 
ouf of possession of the share of three biswas 
and odd and prevented from enjoying the 
profits of the same for a certaine period 
of time, including the year 1818  Faali. 


(1) 3 A. L.J. 767; A. W. N. (1908) 222. 
. (2) A. W. N. (1894) 127. 


INDIAN GASES. 


‘Court of firat instance 


955 


Under these circumstances there seems 
no reason whatever why the present suit 
should not be maintainable on the basis 
on which it has been brought ; namely! as 
a claim for mesne profits. against three 
trespassers who by reason of their unlawful, 
possession over the share of three biswas 
and odd have been keeping the plaintiff out 
of the enjoyment of the profits of the same. It 
has been sought on behalf of the respondents 
to press against the plaintiff certain argu- 
ments derived from the frame of the suit, 
in order to induce us to hold ihat the 
said suit, although on the face of it a 
claim for mesne profits as against three 
trespassers, was in substance and reality 
something different. On this point it seems 
sufficient to say that the plaintiff, when 
he instituted the present suit, was in diff. 
culties on the question of limitation. In an 
attempt to evade these diffionlties he kas 
drafted & portion of his plaint in & form not 
strictly consistent with the nature of the 
claim itself, hia object being to make it 
appear that his claim in respect of profits 
for the year 1317 Fasli was also within 
limitation. That point has now been given 
up, the appeal before us being limited to 
the claim for profits for the year 18318 
Fasli, Consequently it seems only fair ta 
the plaintiff to hold that those portions of 
his plaint which bave been pressed in 
argument before us do not really bear the 
interpretation soughtto be put upon them 
and do not ohange the nature of the enit 
во as to make it anything but a aslaim 
for mesne profits against trespassers. In 
our opinion the lower Appellate Court 
ought to have reversed the decision of the 
upon: this second 
preliminary point and sent the case baok for: 


- trial onthe merits, that is for the ascertainment 


of the simple question of fact, namely, the 
amount of profits for one year prior to the 
institution of this suit, that is to say, for the 
year 1318 Fasli, of which the plaintiff 
has been deprived by reason of the 
trespass of the three defendants, We 
now pass the order which, in our opinion, 
the lower Court ought to have passed. 
We reverse the decision of the first Court 
on the preliminary point and send the 
саве back to the Court of first instance 
through the lower Appellate Court in order 
that if may now be finally taken up and 
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disposed of on the merits, it being under- 
stood, as already stated, that the claim is 
now limited toa sum of Rs. 175 as profits 
fore the year 1318 Fasli. We think the 
plaintiff is in any event entitled to his 
costs of thi8 appeal, and we order accord- 
Sngly. 
Appeal allowed; Case remanded. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 

Secono Civic APPEAL No. 447 oe 1917. 
December 16, 1918. 
Present:—Mr. Justice Mittra, A.J. C. 
ASARAM— PLAINTIFF— APPELLANT 
Versus 
YESHAWANTRAO AND OTHERS 
— DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47, О. ХХІ, 

r. 2—BHwecution of decree—Adjustment, uncertified, 
suit based upon, maintainability of—Injunction to 
restrain execution proceedings, whether can be granted. 
A separate suit doesnot lie upon an uncerti- 
fied adjustment for setting aside an execution sale, 

[p. 458, col. l.J — | 

No relief which is meant to interfere with the 
execution of a decree can be asked for in a suit 
based upon an_uncertified adjustment. Гр. 958,-col. 
2; p. 969, col. 1.] | 

A decree for confirmation of possession obtained 
out of Court under an uncertified adjustment of 
another decree stands on the same footing as one 
granting ап injunction restraining execution, and a 


suit praying for such declaration would, therefore, , 


be barred under section 47 of the Civil Procedure 
Code. [p. 959, col. 1.] 

Appeal against the decree in Civil Appeal 
No. 67 of 1917, in the Court of the 
Additional District Judge, Bilaspur, dated 
the 13th August 1917, arising out of the 
decision in Civil Suit No. 431 of 1916, 
in the Court of the Munsif, Bilaspur, 
dated the 20th March 1517. 

Мг. 9. В. Deo, for the Appellant. 

Mr. М. В. Bobde, for the Respondents, 

JUDGMENT.—In Suits Nos. 312 and $13 
of 1912 the defendants Malguzars obtained 
decrees against the present plaintiff for 
the possession of two sites after the re- 
moval of the buildings thereon and for 
costs. The plaintiff alleges that before 
the period of. appeal had expired, a desi- 
sion was come to by the Panches that 
the plaintiff should pay Rs. 80 (thirty) 
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in lieu of the sites to the defendants and 
should’ keep them in his possessfon, that 
in accordance with this decision the de- 
fendants executed a  korarmama and the 
plaintiff paid Rs. 30 (thirty).for the sites 
and Rs. 30 (thirty) on account of costs, 
that in breach of this agreement the de- 
fendants took out execution of the said 
decrees, and that the executing Court 
refused to recognise the adjustment on 
the ground that it was not certified to 
the Court. Tho plaintiff prays that a 
decree be passed declaring that the sites 
belong to the plaintiff, that the de- 
fendants have no right over them and 
that the plaintiff may remain in possession 
thereof, 


The agreement filed with the plaint 
shows that the Malguzars agreed not to 
take proceedings againat the plaintiff to 
dispossess him of the house in respect of 
which a decree has been obtained, The 
agreement further provides that in cage 
the plaintiff does not live on good terms 
with the Malguzars, they will. have a 
right with the consent of ‘the Panches 
to dispossess .the plaintiff by virtue of 
the said deoree, or by bringing & fresh 
suil. 

The plaintiff’s case is, that a new right 
or title has been created in his favour by 
this agreement, In other words, he says 
that a license over the sites bas been . 
granted or an interest’ in immoveable 
property sreated by tbis unregistered karar- 
nama and as the consideration was less 
than Rs. 100 (one hundred), the doou- 
ment did mot require registration. It is 
further argued that the delivery of possession 
was effected by the declarations contained 
in the agreement. 


The Courts below have dismissed the 
suit on the preliminary ground that it is 
barred by section 47 of the Civil Procedure 
Code. 

I agree with the lower Courts that 
the suit ia not for a mere declaration of 
right or title. The plaintiff asks ‘for con. 
firmation of possession, for some relief is 
elaimed in the plaint in respect of the 
continuanoce of ров:ө88100, 

The case is to be decided under the 
provisions of the Civil Prosedura Code of 
, 108, though, as I shall presently point 
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out, the relevant sections are practically 
the same as those in the repealed Code. 

Order XXI, rule 2, sub section (3), lays 
down :— 

"A payment or adjustment which has 
not been certified or recorded as aforesaid 
shall not be recognised by any Court 
executing the decree.” 

This section corresponds to the 3rd 
paragraph of section 258 of the Civil 
Procedure Code of 1882 after it was 
amended by Act VII of 1858. Before 
the amendment the 3rd paragraph was to 
the following effect:— 

“No such payment or adjustment shall 
be recognised by any Court unless it has 
been certified as aforesaid.” 

The Amending Aot of 1888 affirmed the 
course of decisions which recognised an 
uncertified payment or adjustment as giving 
rige to a cause of action for a reparate 
suit and was meant to express legislative 
disapproval of the cases where the con- 
trary view was held. 

Since '1858, at any rate, it must be 
taken as settled law that an uncertified 
payment or adjustment may afford a cause of 
action for a regular suit. Such cause of action 
may be based upon fraud, negligence, sgree- 
ment, trust or a new right or title created. 

The difficulé question now arises, whe- 
ther the relief claimed upon such a cause 
of action is controlled by the provisions 
of section 47 of the Code or section 224 
of the repealed Ccde. In Azzzan v. Mutuk 
Lal Sahu (1) Macpherson and Pigot, JJ., 
held that section 244 is not limited or 
controlled by’ the 2rd paragraph of sec- 
tion 258, In other words, if the object 
of the suit based upon the uncertified 
payment or adjustment is to restrain the 
decree-holder from executing his decree 
in contravention of the agreement, such 
a relief is barred by “section 244, In 
the language of Pigot, J., “the Legislature 
has deliberately so framed section 214 as 
to prohibit in a separate suit between the 
parties to a decree any relief being granted 
which shall interfere with the conduct of 
the execution proceedings by the Court 
executing the decree.” ? 

The main argument before me is really 
founded upon the dissenting judgment of 
Banerji, J., in that ease. The argument 

(1) 21 C. 437; 10 Ind, Dec. (х. s.) 922. 
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comes to this: that a matter, the cognizance 
of which by the executing Court is pro- 
hibited by Order XXI, rule 2 (3), is not 
a matter which comes within the purview 
of section 47. That section prohibits the 
trial by а separate suit of any question 
relating to the execution, discharge ог 
satisfaction of the decree, but not, it is 
argued, of such matters relating to the 
execution of the decree which the execut- 
ing Court cannot recognize. 

The form in which the 8rd paragraph 
of section 258 was amended іп 1858 is 
due to the historical accident that it was 
necessary to indicate the view of the 
Legislature that a separate suit would, in 
certain circumstances, lie in respect of 
uncertified adjustments. So far as the 
amended paragraph prohibits the exeout- 
ing Court from recognizing an uncertified 
payment or adjustment, the object in view 
would have been attained by simply re- 
pealing the 3rd paragraph of section 258, 
for the provisions of the Limitation Aot 
would have led to this result. The deoree- 
holder can always certify an adjustment 
and when so certified, the adjustment is 
to be given effect to by the executing 
Court, The judgment-debtor may, apply 
to have adjustment certified within ninety 
days under Artiole 174 of the Limitation 
Act of 1908. If the application is made 
beyond that time, the Court is bound 
under section 3 to dismiss the application, 
The Limitation Act of 1877, Article 161, 
allowed only a short period of twenty 


days. The same Act which amended the 
3rd paragraph of section 288 of the 
Civil Procedure Code amended the 


Limitation Act by introducing Article 17% 
(a), which is practically the same as 
Article 174 of the present Limitation Act, 
It would thus appear that the provisions 
of the Limitation Act were sufficient to 
prevent the executing Court taking cogniz. 
ance of an uncertified adjustment, and 
the amendment in section 258 was really 
made to set at rest the doubts which nad 
arisen with regard to such uncertified ad- 
justmenta giving rise to a cause of action, 
The payment or adjustment of a deorea 
is primarily a matter for the executing 
Court, but the Statute of Limitation takes 
away from its cognizance such matter after 
the lapse of the time limit, The sognizance of 
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itis uot unconditionally barred, but barred 
only after the period allowed, on account 
of*the default on the part of the judg- 
ment-debtor. These considerations lead me 
to agree with Pigot, J., that ‘section 47 
“does not allow a reparate suit upon an 
adjustment geeking to restraia the execu- 
tion of the decree. 

One more amendment made by Act VII 
of 1888 must be noticed. Section 244 
barred the detérmination by a separate 
suit of any questions "relating to the 
execution, discharge or satisfaction of the 
decree.” The words “or to the stay of 
execution thereof" were added by Aot VII 
of 1888, These added words find no 
place in section 47 of the present Code, 
presumably because they were considered 
unnecessary, for & question relating to the 
stay of execution of a decree is a question 
relating to its execution, 

In Azizan +. Matu’ Lol Sahu (1) the 
majority of the Judges lay stress upon 
this &mendment, but in this respect I 
‘agree with Banerji, J., that the amend- 
ment did not make any material change 
in the law. “The changed state of the 
law’ was relied upon for distinguishing 
an earlier judgment of the Calcutta High 
Court binding on the Division Bench: 
Nubo Kishan Mookerjee ү. Debinath Roy 
Ohowdhury (2). 

In the case of Prosunno Kumar Sanyal 
y. Kali Das Sanyal (3) their Lordships 
of the Privy Council did not deside the 
particular point now under consideration. 
This was an appeal from decision of the 
Calcutta High Court. Pigot, J., at page 
458* says:— 

"( have looked at the record in the 
ease, It was, although this is not 
noticed in the report, a caste of verbal 
adjustment, not certified. The suit was 
brought to set aside a sale in execution 
proceedings carried out in violation of the 
adjustment.” 

From the facts of the case it may be 
deduced that a separate suit does not lie 
проп an uncertified adjustment for setting 
aside an execution sale. ‘This із the view 
of the Privy Council case taken by Mac- 


(2) 22 W R 194. 
(8) 19 C. 688 (P.C.); 191. A. 166; 6 Sar. Р. C. J. 209; 
9 Ind. Dec, (N. в.) 898. 
> ¥Page-of 21 O.—Ed. 
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pherson and Pigot, JJ., and also in the 
latter ease of Deno Bundhu Nundy v. 
Hari Mati Dassee (4), by Maclean, C. J., 
Hill and Stevens, JJ. The weight 
of authority is, therefore, distinctly in 
favour of the view І am adopting. 

[In Deno Bundhu Nundy v. Hart Mat 
Dassee (4). Hill, J., held that in so far 
as a suit seeks for an injunction to restrain 
a defendant from proceeding with the 
execution of the decree, it conflicts with 
the provisions of section 56 of the Specifis 
Relief Act, 1877. Maslean, C. J., declined 
to express any opinion on this point. It, 


may be open to controversy whether seo 
tion 56 (a) is applicable, so as to pre- 
vent an injunetion keing issued to stay 


execution proceedings in every case, but it: 
is olear that section 56 (b) is of some 
help in deciding the question. It lays 
down that an injunction cannot be grarfted 
to stay proceedings in a Court not sub- 
ordinate to that from which the injunction 
is sought. Such a relief. ваппоё be granted 
where the suit is brought in a Court of 
co-ordinate jurisdiction, No doubt, the 
Court Fees Act, section 7 (iv) (4), allows 
the plaintiff to value the relief at his option, 
and under section 9 of the Suits Valuatisn 
Act, the valuation will be the same as 
for purposes of Court-fees. But where, 
as in Berar, the Local Government has 
framed rules for determining the value of 
land for purposes of "jurisdiction a difficulty 
arises. Under section 4 of the Suits, 
Valuation Act, in a suit for injunction 
though the plaintiff may undervalue it, his 
valuation of the relief for purposes of 
jurisdiction shall not exceed the value of 
the land as determined. by rales made by. 
the Local Government. This would lead 
to the anomaly that the litigant in the 
Central Provinces may apply for an in- 
junction and fil his suit in a Court of 


higher jurisdiction by overvaluing his 
claim, which he is at liberty to do, 
whilst the litigant in Berar is precluded 


Moreover, where the execut- 
ing Court is the District Judge no in- 
junction can be granted. I, therefore, 
come toe the sonolusion that no relief 
which is meant to interfere with the 
execution of the deoree san be asked for 


from doing so. 


(4) 31 C. 480; 8 О. W. N, 395, 


^ 


Voi. L] 


INDIAN ОАЗЕВ, 


-959 


CHESUT 147 [Td ABDILLA HAJI 0, CHERIYANDI IBRAYAN KUT. 


in а suit based upon an uncertified ad- 
justment. 

The appellant relies strongly upon Iswar 
Ohandra Dutt v. Haris Chandra Dutt (5), 
That oase is easily distinguishable. As 
. pointed out by Ghose, J., the suit was not 
one to restrain the decree-holder from 
executing his decree in contravention of 
the agreement entered into between the 
parties, but the suit was with the object 
of recovering property under that agree- 
` ment after the decrea had been executed, 
In the ease before me the decree has not 
been exeonted. A new right or title as 
alleged by the plaintiff may have been 
created in his favour out of the adjust- 
ment, but to enforce that right in the 
manner sought by the plaintiff would be 
io interfere with the execution of the 
decree, Oa the authority of Iswar Ohandra 
Dutt v. Haris Ohandra Dutt (5) the plaint. 
iff may have а remedy hereafter after the 
decree is fully executed. 

The appellant has relied проп the 
following oases: Diwan Singh v. Amir Singh 
(6) and Jamun Ram v. Kishen Ram (7), 
These cases follow the dissenting judgment 
of Banerji, J., in Azizan v. Matuk Lal Sahu 
(1) and are not based on any change in 
the wording of the new Code, 

The plaintiff has carefully avoided asking 
for an injunction, in view of the Caleutta 
decisions referred to &bove, bat I think 
a decree for confirmation of possession 
‘stands on the same footing. Е 

The result is that the appeal is dis- 
missed with costs. 
Appeal dismissed, 
2 25 0. 718; 2'0, W. N. 247; 13 Ind. Dec. (х. в.) 
470 


(6) 5 Ind. Cas. 814; 16 P. R. 1910; 62 P. L. R. 1910; 
18 P, W. В, 1910. 

(7) 25 Ind. Cas. 642; 42 P. R. 1914; 234 P. L.R. 
1914; 79 P. W. R. 1914. 


MADRAS HIGH COURT, 
AÀpPsAL Suit No, 138 or 1917, 
April 9, 1918, 

Present: —Mr, Justice Abdur Rahim and 
Mr. Justice Seshagiri Aiyar. 
CHERUTHAZHATH ABDULLA HAJI— 

Devsxpant No, 5—APPELLANT Ы 
versus E 
CHERIYANDI IBRAYAN KUTTI 
AND OTHERS——PLAINTIFF AND DEFENDANTS 
Nos. 1 то 4— RESPONDENTS. 

Transfer of Property Act (IV of 1882), в. 58—Civil 
Procedure Code (Act V of 1908), О ХХІ, т, 63 —Mort- 
gage, execution of, to defeat or deluy creditors—Execution 
sale of property subject to mortgage—Claim b y mortgagee 
—Adverse order—Suit to cancel order in claim pro. 
ceedings on ground of transaction falling under s, 68— 
Right to plead s. 68 іп defence —Sham. transaction and 
transaction intended to create title, distinction between, 

Where an Unsuccessful intervenor in claim pro- 
ccedings institutes a suit under Order XXI, rule 63, 
Civil Procedure Code, for declaration of his title as 
mortgagee from the judgment-debtor and for the 
cancellation of the summary order dismissing his 
claim ав а fraud on creditors, it is not open to the 
judgment-creditor to resist the plaintiff's suit on 
the ground that the mortgage to the plaintiff was a 
fraud on the creditors of the mortgagor, unless the 
mortgage has been previously avoided by the 
creditor in a properly instituted suit. (p. 951, cul, 2.] 

Section 53 of the Transfer of Property Act cannot 
be pleaded merely as a defence: a suit has to be 
instituted by the creditor whose rights are affected 
by the transaction to have it set aside, Until then, no 
defence founded on the section can be pleaded, 
[р. 961, col. 2.] | i 

Subramania Ayyar v. Muthia Chettiar, 43 Ind. Cas. 
651; 33 M, L. J. 705 (F.B.); 6 L. W. 750; 41 M. 612 and 
Palaniandi Chetti v. Appavu Chettiar, 34 Ind, Cas. 778; 
80 M, L. J. 565; 19 M. L. Т, 890, followed, 

Per Seshagiri Aiyar, J.—All transactions, whether 
they are sham or are intended to secure some 
interest in the property, are within tho mischief of 
section 68, Transfer of Property Act, if their effeob 
is to defeat or defraud creditors, In some of them 
there may be no intention at all that the transferee 
should have any interest in the property. Such 
transactions are generally known ag sham or colour. 
able transactions. In othorcases, е, g., gifts to rela. 
tions or sales for inadequate consideration, there 
may be an intention to transfer the property, but 
the effect of the transfer would be to defeat or delay 
creditors. Both classes of cases are within the 
purview ofsection 53, In the caseof sham transac- 
tions the defendant can plead, in a suit by а person 
seeking to cancel an order passed adversely to him 
in an execution proceeding, that the plaintiff hag no 
locus standi to maintain the suit as heig only @ screen 
for the real owner. [p. 962, col. z; p. 963, col, 1] 


Appeal against tbe deoree of the District 
Court of North Malabar, in Original Suit 
No. 6 of 1915, 

FACTS appear from the judgment. 

Mr. K. P. M. Menon, for the Appellant, — 
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Section 53 of the Transfer of Property Aot 
does not apply to the transaction now 
imppgned. The finding of the executing 
Court is that it was a colourable transac- 
tion, It wae a sham, а cloak to deceive 
ereditors. lt was а mere scrap of paper 
whioh was not intended to be given effect 
to. Ifthe mérügage was a sham, the creditor 
is entitled to ignore it and to urge its 
colourable nature asa defence. 

. The Full Bench ruling in Subramania 
Ayyar v. Muthia Ohettiar (1) is no doubt 
against the appellant. But it requires re- 
consideration by a larger Benoh, an it was 
not а considered opinion having regard to 
all the reported cases. The effect of the 
rulings in Abdul Kader v. Ali Miah (2). 
Bijoy Gopal Mùkerji v. Krishna Mahishi 
Debi (3) and Muthukumara Chetty v. Anthony 
Udayar (4) was neither referred to nor 
considered in that саве. The plain language 
of section 53 of the Transfer of Property 
Act does not ‘require tbat the oreditor's 
remedy should, be restricted to a suit to 
avoid the transfer. The successful party 
in the claim proceedings will be placed 
in the anomalous position of the order in 
his*fayour being nullified. The claim pro- 
seedings would: be only illusory. 

Mr. Narayana  Aiyar, for Respondent 
“No, 4.—The matter is concluded by the deci- 
sion of the Full.Benoh in Subramania Ayyar 
v, Muthia Chettiar (1). The transaction 
is not sham, Effect was intended to be 
given it and tall it is avoided by the 
creditor in a properly framed suit, it is 
operative. Section 53 of the Transfer of 
Property Act cannot be pleaded in defence. 


JUDGMENT. 

ABDUR RAHIM, J.— Defendants Nos, 1 and 2 
were doing some business and got into 
embarrassed circumstances about the date 
of the transaction in question. That trans- 
action is a mortgage of Rs. 5,000 executed 
by the 2nd defendant on certain proper- 
ties belonging to him in favour of the 


\1) 43 Ind. Cas. 651; 33 M. L. J. 705 (Е.В.); 6L. 
W. 750; 41 M. 612. 
(2) 14 Ind. Cas. 


"T 340.320, 110, W. N. 424; 8 C. L. J, 334 9 
Bow, p, В. 602; 2 M. Lr. T. 133; 17 M. D.J. 194; 4A. 
т, J, 329; 34 L А. 87 (P. О.). 

(4) 24 Ind, Cas. 120; 38 M. 867; 29 M. L. J. 617; 15 
M. L, T. 361. 


715; 16 O.L. J. 649; 16 C. W.N. 


plaintiff, the let respondent beforesus. The 
5th defendant in the suit, the appellant in 
this appeal, is a purebaser of some of the 
properties at a sale held in execution of 
decrees obtained against the 2nd defendant 


by defendants Nos. 3 and 4, The plaintiff pre- ' 


ferred a claim before the executing Court and 
that Court held in favour of the appellant. 
The finding of the executing Court was that 
the mortgage was acolourable transaction 
intended to save the 2nd defendant's 
private properties in the calamity that was 
in view. The plaintiff has filed the present 
suit in order to have it declared that the 
mortgage is a valid and binding transaction 
ard tkatthe sale to tbe 5th defendant 18 
valid only subject to this mortgage. The 
order of the Court executing the decree would 
have the effect under the Civil. Procedure 
Code of concluding the rights of the parties 
if no suit was instituted. The main ques- 
tion which was tried before tbe learned 
District Judge was set forth in issues Nos, 4, 


5 and 6. I think, all taken together, 
they were meant to raise the question 
whether the mortgage in question was 


invalid, having been exeouted to defeat or 
delay the creditors of the 2nd defendant. 
That is the exact language of issue No. 4. 
Issue No. 5 raises в more particular question, 
whether the plaintiff was а transferee in 
good faith and for consideration. Issue No. 6 
says, whether the Kanom deed is valid and 
binding on the defendants Nos. 3 and 4P The 
evidence bearing on the point is fully 
treated in the judgment of the Acting 
District Judge and his conclusion is, what- 
ever motives might have led the plaintiff 
into the transaction, the mortgage was not 
void for want of consideration, He seems 
inclined to find that at least Rs. 2,800 
were paid for Exhibit A, if not more. 
But it is not necessary to express any opinion 
on the questiqn of fact whether ару 
sonsideration passed between the parties 
and if so, what was the amount advanced 
by the plaintiff. The whole 
contesting defendant was that the transaction 
was entered into for tbe purpose of 
defrauding the creditors of the 2nd defend- 
ant and. was invalid on that ground. That 
is what “is expressly stated in paragraphs 
3 and 4 of the written statement of the 3rd 
defendant and the 5th defendant’a written 
statement also is to the same effect. The 
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issues, ps I have already stated, also raisa 
the same question, that is, in effect, whe- 
ther the transaction was one whiah came 


within the purview of section 53 of the 
Transfer of Property Act, No doubt the 
- District Jadge, in paragraph 9 of his 


judgment, states: " The form of these issues 
(issues Nos, 5 and 6) appears to be due to the 
fact that, when they were framed, it was 
not clear that, as decided in  Paolaniandi 
Олен v. Appavu Chettiar (5), - the question, 
whether the mortgage was voidable under 
Beotion 53 of the Transfer of Property 
Ast, did not arise and the only qaestion 
was, whether it was void." If the trans- 
action came within the purview of section 
98 at all, then whether it was called void 
or voidable would not make any difference, 
if by ‘void’? is meant, as.apparently it was 
intended by the parties to mean, a trans- 
action for which there was no consideration. 
Sebtion 53 of the Transfer of Property Act 
says: ' Every transfer of immoveable pro- 
perty, made with intent to defraud prior 
or subsequent transferees thereof for con- 
sideration, or co-owners or other persons 
having an interest in such property, or to 
defeat or delay the creditors of the trans- 
feror, is voidable at the option of any 
Person во defrauded, defeated or delayed. 

Where the effect of any transfer of im- 
moveable property is to defraud, defeat or 
delay any such person, and such transfer 
is made gratuitously or for grossly inadequate 
consideration, the transfer may be presumed 
to have been made with such intent as 
aforesaid, ” 

Now the evidence on which . the learned 
Counsel for the appellant relied would, if 
believed, show that it was a transaction, 
the object of which was to defeat the 
ereditors of the 2nd defendant. The 2nd 
defendant was in embarrassed Circumstances 
at the time, the plaintiff wasa lose re- 


lation of hia, and if the “allegations of the: 


5th defendant are well founded, it might 
well be that the transaction was entered 
into with the intention of defeating the 
creditors of the 2nd defendant. That was 
the oase put forward by the appellant, 
But then Mr. Menon has argued for the 
appellant that the transaction wasea ‘sham’ 


(5) 34 Ind. Cas, 778; 39 M, L, J, 565; 19 M. L. T, 
390, 
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and that if it is a sham, it does not 
come within the purview of section 53, 
Transfer of Property Act. He says that 
it was merely a piece of paper got“ up 
by the parties and there was no intention 
to give effect to it at all in any way. 
No doubi if it was only a paper got up 
simply for amusement’s sake section 53 
will not apply. But that is not the case 
of Mr. Menon’s olient. His ваве is that 
there was a very serious intention in 
fact for executing Exhibit A, and that 
was to defeat the 2nd defendant's ereditors. 
It is olear that effect was intended to be 
given to it, if not between the 2nd 
defendant and the plaintiff, at least so 
far as the claims of the 904 defendant's 
creditors are concerned, and that is just 
the case which is covered by section 
53, Transfer of Property Act, Whether 
we . са] that a sham transaction or void, 
it does not make the slightest difference. 
The Legislature calls it voidable, because 
until it is set aside it has certain legal 
consequences. 

If that was the nature of the transaction 
as was the case cf the defence, the Fall 
Bench ruling of this Court reported in 
Subramania Ayyar v. Muthia Chettiar (1), 
to which my learned brother was а party, 
stands in the way of the appellant. It 
decides: "Where an unsuccessful intervenor 
in claim proceedings institutes a suit under 
Order XXI, rule 63, Civil Procedure Code, 
for declaration of his title as vendee 
from the judgment.debtor and for cancella. 
tion of the summary order dismissing his 
claim, it is поё open to the judgment- 
ereditor (defendant) to resist the plaintiff's 
suit on the groand that the sale to the 
plaintiff was a fraud on the oreditors of 
ihe vendor, unless the transfer had been 
previously avoided by the oreditor in a 
properly instituted suit," that is to say, 
section 53 cannot be pleaded merely as а 
defence: a suit has to be instituted by the 
creditor whose rights are affected by the 
transaction to have that transaction set 
aside. Until then, no defense founded 
on section 53 вап be pleaded. That із 
exactly this вазе, except that here we 
are concerned with а mortgage instead 
of a sale which, ib is not suggested, oan 
make any differencs. The Fall Bench 
decision followed another decision of my 
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learned brother sitting ina Division Bench 
reported in Palaniandé Оһ; v. Ap- 
pavu Ohettiar (5). Mr. Menon strongly urged 
upon us that the Full Bench ruling re- 
quires re-consideration, and has referred to 
several decisions bearing upon the ques- 
fion which he says were not placed before 
the Full Bengh. One of the cases directly 
bearing on the point is a deoision of the 
Caleutta High Court reported in Abdul 
Kader v. Ali Miah (2). There it was held 
that ‘voidable at the option’ does not mean 
that there must be a suit instituted in 
order to set aside the transaction; itis open to 
a person who has a right to avoid a transac- 
tion within the meaning of section 53 to 
avoid it by any act manifesting his in- 
tention, and it need not necessarily be 
done by a suit. He has also referred to 
the ruling of the Privy Council in Boy 
Gopal Mukerji v. Krishna Mahishi Debi (8) 
and has relied on the observation contained 
in a passage of the judgment of their 
Lordships at page 888 where they say 
that, when a transaction is voidable, it may 
be avoided at the option of the party 
affected by it. Theruling in Muthukumara 
Оһеф v. Anthony Udayar (4) of a Division 
Bench of this Court is to a similar effect. 
Then Mr. Menon points out that there had 
been a number of decisions of this Court 
which were directly opposed to the ruling 
of the Full Bench in Subramanza Ayyar v. 
Muthia Ohetitar (1). Some of those cases are 
referred to in the judgment of my learned 
brotherin Palanzandi Chetti v. Appavu Chettiar 
(5). lt is also pointed out that the language 
of section 53, Transfer of Property Aot, 
does not in any way imply that а suit 
has to be instituted toset aside the transae- 
tion if it is sought to be avoided by the 
ereditor or creditors affected by it. No 
doubt the view of the law propounded in 
the Full Bench decision may lead to com- 
plications and difficulties, as in this case. 
Supposing tbe transaction to have been 
designed to defeat creditors, the appellant 
who is prejudieiously affected by it cannot 
plead this as a defence, the respondent- 
plaintiff's suit has to be decreed and the 
order of the executing Court nullified, the 
appellant being obliged to institute a suit 


to have the transaction set aside, although. 


the order of the executing Court is in his 
favour. In fact, there is great force in 


Mr. Menon’s argument that in suoh cases 
the proceedings before the executing Court 
would become more or less illusory. I must 
say that if the matter were res integra, 1 
should have been inclined very seriously 
to consider the whole question, But my. 
learned brother who has been a party to 
both the cases cited above adheres to his 
view, and I feel myself entirely bound by 
the Full Bench decision. 

The appeal must, therefore, be dismissed 
with costs of the lst respondent. 

SESHAG RC Alvar, J.— I entirely agree with 
my learned brother that in the circum- 
stances of this case the transaction must 
be deemed to be one in which the parties 
intended that an interest should be secured 
to the plaintiff in the property mortgaged 
to him. The 5th defendant, in his written 
statement, apparently understood the transac- 
tion in tbat light. Therefore, it is not 
open to the l-arned Counsel for the appel- 
lant now to say that this was a case of 
a sham transaction altogether. I think it, 
however, desirable to remove certain 
misconceptions regarding the effect of the 
Fall Bench decision in Subramanta Ayyrr 
v. Muthia Ohettter (1). All transactions, 
whether they are sham orare intended to 
secure some interest in the property, are 
within the mischief of section 53, Trans- 
fer of Property Act if their effect is to 
defeat or defraud creditors. In some of 
them there may be по intention at all 
that the transferee should have any in- 
terest in the property. Suoh transactions 
are generally known as sham or colourable 
transactions, In other oases, e.g., gifts to 
relations or sales for inadequate consideration, 
there may be an intention to transfer the pro- 
perty, but the effect of the transfer would be 
to defeat or delay creditors. Therefore, both 
classes of cases are within the purview of 
section 53, Transfer of Property Act. The es- 
sential difference bétween a sham transaction 
and the transaction of the other class which I 
have just now mentioned as affecting the 
position of the defendant in a suit is this: 
In the case of a sham transaction, where 


„there is no intention to transfer property, 


the defendant can answer a person who 
comes inte Court to set aside the adverse 
order passed in execution proceedings: 
You have no locus standi, to bring the suit, 
because you have no interest in the pro- 


Vol. L} 


INDIAN OASES. 


963 


CHERURAAZLATA ABDULLA HAJ] t. OHERIYANDI IBRAYAN KURTI. 


‘pertyeas nothing has baeu secured to you 
by the transfer. You are only & 
soreen for the real owner and, there- 
fore, you have no right to bring the suit.” 
That is the reason which actuated me at any 
rate when I consented to an issue being 
ramitted in the case in Palaniandt Оћей v. 
Appavu Ohetiiar (5). We wanted to ascertain 
in that oase whether the plaintiff who 
brought the suit had any interest whish 
‘enabled him to contest the position of the 
defendant. I think it necessary to draw 
attention to this aspect of the case, because 
a great many misconceptions have grown 
round the Fa 1 Bauch decision іп Subramania 
Ayvar v. Muthia Ohettiar (1) and round the 
decision in Palaniandi Qhetit v. Appavu 
Chettiar (5). Now Mr. Menon has asked 
us to reconsider the desision in the Full 
Bench oase, He has quoted a large number 
of cases and he says he has not quoted 
the whole list of cases bearing on the 
point. Let us take it that he has quoted 
the best of those be has collected. I shall 
first take Abdul Kader v. Ali Miah (2), а 
decision of two Judges of the Caloutta 
High Court, which is directly in point. 
It ia permissible to point out that the 
learned Judges seem ќо have ignored the 
observations of Mookerji, J.,in Hakim Lal v. 
Mooshahar Sahu (6), which decision was con- 
firmed by the Privy Council in Musahar Suhu 
v. Lala Hakim Lal (7); they seem to have 
ignored also the decision in Chatterput 
Singh v. Maharaj Bohadur (8). They have 
not referred to the opinion of Telang, J., in 
Burjorjt Doradji Patel v, Dhunbaz (9) which 
directly touches this point and to another 
decision of Sir Lawrence Jenkins, C. J., а 
very high authority, in Ishwar Timappa v. 
Devar Venkappa Shanbog (10) in which the 
learned Judge has held that without bring- 
ing a suit it is not open to & defendant 
to plead that the transgction is invalid. 


No doubt there are some cases in Madras. 


the other way; but the point we are now 
disoussing was not directly raised in them. 


(8) 340. 999; 11 О. W. N. 889; 6 C. L. J. 40. 

(7) 32 Ind, Oas. 343; 480, 621; 80 М. D.J. 1168 
L. W. 207; 20 О. W. N. 393; 14 А. 1. J. 198; (19 6); 
1M. W. N. 198; 19 M. L. T. 203, 28 С, L. J. 406; 
18 Bom. L. B 378; 43 I. A. 404 (P. O.). ё 

(8) 32 C. 198; 2 A. L, J. 190; 9 О, W. N. 225; 82 I. 
A. 1 (Р.О.). 

(9) 16 B. 1; 8 Ind. Dec. (N. s.) 479. 

(10) 27 B. 148; 5 Bom. L. R, 19. 


Mr. Menon has asked us to say that be. 
сапве of these decisions the matter should 
be referred to a Full Beneh of five Judges. 
It is elear that a matter which has not 
been considered directly shoyld not be re. 
garded as an authority. Take the latgst 
decision of the Judicial Committee. The 
Judicial Committee had been allowing ap- 
peals under the Land Acquisition Act for 
any number of years, and when their atten- 
tion was drawn to-seation 54 of the Land 
Acquisition Aot, they put an end to the 
practica and refused fo allow further appeala 
under the Aet for a number of years: the 
view apparently being that if the matter 
was not considered direstly, the decision 
should not be regarded as binding on Courta. 
It is only where the matter has been 
debated by Counsel at the Bar, and where 
a considered judgment has been given, that 
Counsel is entitled to say that that deoi- 
sion has not been considered. For these 
reasons 1 am of opinion that nothing that 
has been said this evening by Ме. Menon 
hasin any way shaken my opinion regarding 
the soundness of the desisions in Palniande 
Ohetivy Appavu Chettiar (5) andin Subramanta 
Ayyar v. Muthia Ohettiar (1). I adhewe to 
them, In my opinion, there will be no diffi- 
eulty in giving effact to them. 

There is one matter to which my learned 
brother has drawn attention. It is a very 
serious matter, and I think it requires 
further consideration. For example, the 
person in whose favour an order has been 
passed is in the unfortunate position of 
not being able to defend that order in the 
suit. No doubt, that is a serious position, But 
there ara other difficulties the other ‘way, 
Any number of persons may raise similar 
defences in different suits by а person to 
whom property has been transferred. They 
may be in different Courts. There may 
be different decisions, one holding that the 
transaction is an honest one, another that 
it is a sham one and a third that it is for 
inadequate consideration. In order to avoid 
multiplicity of proceedings and in order to 
avoid possible divergence of judicial opinion 
it has been ruled by Mookerjee, J., in Hakim 
Lal v. Mushahar Sahu (6), following Chatter- 
put Singh v. Maharaj Bahadur (8), that thera 
should be one snit like an administration 
suit in which tbe matter should be direotly 
put in isene and it should be open to appeal 
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and second appeal. No doubt the difficulties 
pointed out by my learned brother are of a very 
serious character, but the other difficulties 
‘outweigh them. I am, therefore, of opinion 
that the decisions to which] wasa party should 
be adhered té. 1 автөе in the order pro- 
pésed by my learned brother. 
M. €. P. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
. MiseELLANEOUS Finst Олу, APPEAL No. 46 
or 1919. ' 
March 81, 1919. 
Present:—-Mr. Justice Broadway. 
MAN SINGH AND АХОТНЕК-- 
APPELLANTS . 
167515 

Musammat SANTI AND OTHERS— 


RESPONDENTS, 

Probate and Administration Act (V of 1881), з. 28 
—Application for Letters of Administration Question 
of titl@ whether can be yone into— Succession, dispute 
as to, effect of. А 

In the grant ofjLetters of Administration it is 
not usual to go into the question of title but when 
an applicant shows that he or she has some beneficial 
interest, prima facie, in the estate sought to be ad- 
ministered, it would give that person a right to ask 
to be appointed to administer the estate. [p. 966, 
col. 2. 

nn of Administration should not be granted 
to any one when the disputeas to the ownership 
of or succession to the property left by the deceased 
ean only be settled by a regular suit, [p. 966, col. 2.] 


‚ Budhu v. Ram Sarup, 42 Ind. Cas. 78796 Р, L, R. 
1917, followed. 

: One J. gifted certain land to his step-son N. 
On N.s death his son S. succeeded him and on his 
death without issue the property was held by his 
widow On the death of the widow the sister of 
8. applied for Letters of Administration, The col- 
laterals of J. objected, claiming to be entitled to 
the reversion of the property inasmuch as the 
family of the original donee had died out : 

Held, (1) that the objectors, not being collaterals 
of the last male owner, were not prima facie entitled 
io the reversion of the property in the presence 
of his sister who was a descendant of the original 
donee : [p. 965, col. 2.] 

(2 but that the question whether the sister was 
the rightful heir should be decided in a regular suit 
and that, therefore, the sister was not entitled to 
the grant of Letters of Administration, [p. 966, 
cel, 1,] 
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Miscellaneous first appeal from the order 
of the District Judge, Ludhiana, "dated 
the 8th December 1918, granting Letters 
of Administration to the estate of Santa to 
Musammat Santi, the deceased’s sister. 

Dr. Nand Lal, forthe Appellants. 

Lala Fakir Ohand, for the Respondents. 

JUDGMENT,.— This is an appeal against 
an order of the District Judge at Ludhiana 
dated the 13th December 1915, by which 
letters of administration to the estate of 
one Santa have been granted to Musammat 
Santi, the deceased’s sister. The estate to 
which administration is sought’ consists of 
agricultural land, some house property and 
some moveables. The present appellants 
who object to tbe grant of ‘these letters 
of administration to Musammat Santi are 
the collaterals of one Jiwna, This Jiwna 
gifted the land in question to his step son, 
Naraina. On Naraina’s death he left а son 
named Santa and a daughter named Santi, 
the present respondent. Santa succeeded 
to his father’s estate and on his death 
without issue the property was held by 
his widaw Musammat Nand Kaur. The 
widow having died, Musammat Santi has 
filed this application for letters of adminis- 
tration. The objectors, the present appel- 
lants, claim that as the collaterals of Jiwne, 
the original donor, they were entitled 
to the reversion of these lands inasmush 
as the family of the original donee had died 
out. They also apparently claimed, though 
this is not quite clear, fhat the property was 
ancestral, 

Mr. Nand Lal for the appellants urged 
(1) that Act V of 1881 did not govern 
ihe parties. He had very. little to say 
on this foint, merely asserting that as 
Jats the parties were not Hindus. He 
was asked for an authority for this proposi- 
tion but he bad to admit tbat he had none. I 
have no hesitationin holding that Act V of 
1881 is applicable, • р 

The next ground taken was that Musammoat 
Santi was not a fit person to be entrusted 
with the letters of administration. What this 
precisely means has not really been explained, 
and I can see nothing on the record that would 
lead me to think that Musammat Santi was not 
fit tobe appointed administratrix of the estate 
of her brother. 

The third ground was that the applicaticn 
was not competent,’ There is absolutely no. 
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reason given for this proposition and Í have no 
hesitation in holding that the application was 
competent. Š 

Next it was urged that Santa being the 
last male holder and having died without 
issue, his sister Musammat Santi was not 
the heir and that the property reverted 
to the @ollaterals of the original donor. 
In this connection my attention was drawn 
to Musammat Jannat v. Abdulla (1). The 
other grounds of appeal do not need any 
specific reference. In Musammat Jannat v. 
Abdulla (1) it was held by a Division 
Bench of this Court that the presence of 
sisters of the last holder of donated property 
does not prevent its reversion to the donor’s 
family notwithstanding that they are daugh- 
ters of tbe original donee, A reference to 
that ruling shows that it was arrived at 
after the consideration of бит Singh 
v. Musammat Prem Kuar (2) and Musammat 
Jannat v. Abdulla (1) was decided on other 
points. This question, therefore, may be 
regarded as obiter. In Tani v. Tara Chand 
(3) it was held by a Division Bench of 
this Court that there is по reversion to 
the collaterals of a donor so long as des: 
cendants of the donee, whether in the male 
or female line, are existing. This decision 
proceeded on  Gurdw Singh v. Musammat 
Prem Kuar (2) and Lachhmin v. Bhugwan 
Sahai (4), both of which decisions were 
decisions of Division Benches of this Court 
and clearly lay down the proposition 
enunsiated in Tani v. Tara Chand 4). It 
would seem, therefore, that prima facie the 
present appellants would not be entitled to the 
reversion of this property. 


Mr. Faqir Chand pointed out that there 
had been former litigation between the same 
appellants and Santa and in which . the 
question as to whether this property was 
ancestral or not was decided against the 
present appellants. Mr. Nand Lal informed me 
that the parties were not the same and that 
all the present appollants were not concerned 
in the former suit, which had been ultimately 


(1) 32 Ind. Саз. 817;4 P. R. 19:6; 25 P. W. B. 
1916. 

(2) З Ind. Cas. 604; 84 P. R. 1909; 76 Р. L. В. 1909; 
115 P. W_R. 1909. 

(3) 47 Ind. Cas 373; 82 P.R. 19Ё, 160 P. W. R. 
1918. 

(4) 10 Ind. Cas. 277; 68 P. R. 1911; 160 P. L. В. 1911; 
2 08 P. W. R. 1911, i ' 
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desided by a Division Bench of this Court. 
An examination of the two records, however, 
discloses the fact that Mr. Nand Lal was 
wrong and that the parties in the present,case 
were precisely the same as those in the 
former case so far as the present appel. 
lants ara concerned, č e, that-the present 
appellants are either the same or the legal 
representatives of those goneerned in the 
former suit. As the preseut matter relates 
to the same land, prima facie at any rate, 
the former suit decided the question as to 
the ancestral nature of the proparty against 
the present appellants. Mr Fakir Uhand also 
raferrad me to Mukummat Yar v. Malik 
Umer Bayat Khan (5), in which it was held 
that in the absence of collaterals a sister or 
sister's aon had a right of sucsession. 
Mc. Nand Lal contended that this desision 
had no bearing on the issue inthe present 
сазе; but in this I differ, In the grant 
of letters of administration 16 is not usual 
to go into the question of title but when 
an applicant shows that he or sha has some 
bonefisial interest, prima facie, in the estate 
sought to be administered, it would give 
that person a right to ask to bs appointed 
to administer the estate. А sister is, 
therefore, a possible heir in certain ссп. 
stances and іп the present case the appel. 
lants are nob collaterals of the last male 
holder of this estate and claim only to ba 
raversioners of the original donor. They 
ean only claim if the property were to 
ravert to the descendants of the original 
dənor. Prima facie, therefore, it seams 
to me that Musammat Santi is entitled to 
the grant of letters of administration. 16 
was contended that as a matter of fact 
there would ba no estate to be administered, 
but it seems to mo that this sontention is 
untenable. Tha property certainly exists 
and the applicant Musammat Santi sertainly 
has some claim (the extent of this claim 
I spesifisally do not decide) to succeed 
to the estate. She bas thas an interest 
in the proper administration of the estate 
and, therefora, сап be regarded аз a fit 
and proper person to be appointed. In this 
view I am supported by Nishikint Ohatterjee 
v. Ashutosh Muokheriee (6). Mr. Nand Lal, 


(5) 45 Ind, Cas 924; 65 Р. В. 1918; 14P. L. R. 1918; 
108 P. W. R. 1918. 
(6) 23 Ind, Cas, 296; 17 О, W. N.618.- 
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however, raised another point which needs 
consideration. He contended that when 
action is taken under Act V of 1881 
merely as a devise to obtain a decision on 
a question of title which could properly be 
settled in am ordinary suit, letters of 
administration should not be granted. In 
support of this contention he referred me 
to Lakshmi Nd*ain Ohatteries v. Nanda Rani 
Debt (7), Parsania у. Hari Charan Dass 
(8), Prosonno Kumari Debi у. Ram Ohandra 
Singha (9) and Budhu у, Ram батир (10). 


The first of these cases doea not appear 
to me to have any bearing on the point. 
These letters of administration had baen 
granted and the estate had been adminis- 
tered fnlly and an application had been 
made by the person appointed to administer 
the estate under section 92 of Act V of 1591 
and it was held that such an application 
should not be granted inasmuch as the estate 
had already been fully administered. This 
decision was, however, followed in Parsa- 
nia v. Hari Oharan Dass (5), which 
dealt with property left by a Mahant. 
This Mahant had left a family and the 
family was in possession of the properties. 
A Chela of the Mahant applied under Act 
V of 1881 for a certifisate to be granted 
to him. It was held that the Mahant 
was not the owner of the property 
and that, therefore, a person claiming to be 
his successor in office conld not make an 
application under Aot V of 1881. It was 
further stated that there was no estate to 
be administered in that case. In Frosonno 
Kumari Debi у. Ram Ohandra Singha 
(9) it was also held, approving Lakshmi 


Narain Ohatierjee v. Nanda Rani Debi 
(7?) and  Parsaniü vy. Hari Charan 
Dass (8), that where there is no estate 


which stands in need of administration and 
‘an application for. letters of administra- 
tion is a transparent device to secure 
from the probate Court a decision upon а 
contested title to the estate, there is no 
occasion for the grant of letters of adminis- 
tration. Budhu v. Ram Sarup (10) was a 
decision of this Court in which it was held 
that where the deceased left no property 


(7) 8 Ind. Cas. 287; 9 О.І, J. 
(8) 16 Ind, Cas. 688; 17 О. L. J. 65, 
(9) 17 Ind. Cas. 155; 17 C. L. J. 66. 
(*0) 42 Ipd. Cas. 787; 96 P. L, R, 1 
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е 
except а house and the dispute as ёо the 
ownership of the house could only be 
settled by a regular suit, it was not necessary 
to grant letters of administration to any 
one. Now it cannot be denied that in the 
present case there is a dispute as to the 
ownership of or succession to the property 
left by Santu. The learned Judge- appears 
to bave been toa very great extent influenced 
by the decision in the former litigation 
and appears to have held that the present 
appellants cannot possibly hope to succeed 
to this estate and that on the other hand 
Musammat Santi, the present applicant, .is 
the proper person entitled to get the 
prcperty. In fact this seems to me to be 
apparent from the proceedings, for I find 
that he drew up the following point for 
determination: "Has not- Musammat Santi 
got a preferential right to get possession 
over the property left by Musammat Nand 
Kour widow of Santa?” There has beet 
no proper enquiry and it would seem that 
the learned District Judge did not consider 
it necessary to allow the parties io lead 
апу evidence, although there is nothing on 
the record to show that either party 
desired to produce any evidence. It ` 
probable that Musammat Santi is the rightful 
heir but if seems to me that thisis a 
question which should be decided in a 
regular suit and that, therefore, Budhu v. 
Ram Sarup (10) should be followed. I, 
therefore, accept this appeal and set aside 
the order of the le&rned District Judge, 
leaving it to the parties to bring a 
regular suit as they may be advised. I 
note, however, that both the learned Counsel 
claimed that their respective slients are in 
actual possession of the property in dispute, 
In the circumstances I leave the parties to 
bear their own costs in this Court. 
Appeal accepted, 
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NAGPUR JUDICIAL COMMISSIONER'S 
. COURT. 
Seconp Оттуг, Apesat No. 191 or 1916. 
January 29, 1919. 

Present;— Mr. Batten, A. J. C. 
HARBA —DREFENDANT—ÁPPELLANT 
versus 
RAGHUNATH BHIKAJI BUXY 
— PLAINTIFF — RESPONDENT. 

C. P. Tenancy Act (XI of 1898), з. 62— 
Occupancy holding —Orange trees, planting of, whether 
amounts to diversion of holding to non-agricultural 

pur poses—Ejectment. 

The planting of orange trees in an occupancy 
holding is not а diversion of the holding to non- 
agricultural purposes within the meaning of section 
52 of the C. P. Tenancy Act and an occupanoy 
tenant is not, therefore, liable to be ejected by the 
landlord if he plants orange treesin his holding. 
[р 969, col 2.] 

Venkayya т, Ramasami, 22 М. 89; 8 M.L, J. 278; 8 
Ind. Dec. (x. 8.) 29, followed. 

Appeal against the decree in Appeal 
No. 360 of 1915 passed by the Additional 
J'strie& Judve, Nagpur, dated the 4th 
February 1916, arising out of the decision 
in Civil Suit No. 18 of 1914, passed by 
the Additional Subordinate Judge, Nagpur, 
dated the Yth October 1915. 

Messrs. M. Gupta and W. B. Puranik, 
for the Appellant, 

Messrs. M. V. Joshi and V. V. Onétale, 
for the Respondent. 


JUNGMENT.—This appeal by the de- 
fendant arises out of a suit by the land- 
lord of Mouza Fetri in the Nagpur Tahsil 
to eject the defendant, who is the tenant 
of the occupancy holding in suit, on the 
ground that he has diverted the land to 
non-agricultural purposes, by planting orange 
trees in the field of which the holding 
consists. The planting of orange trees 
is alleged to be a diversion of the land 
to non-agricultural purposes within the 
meaning of section 52 of the Central 
Provinces Tenancy Act, 1878, and to be 
in contravention of the village waj.b ul-arz. 
The relevant portion of the section runs 
as follows :-— 

"Notwithstanding any contract to the 
contrary or any provision of a Record of 
Rights, an occupancy tenant shall not 
be ejected from his holding by his land- 
lord &s'such except...(b) in execution of 
a deoree of a Civil Court pa$sed on the 
ground of his having diverted the land 
to non-agriculirral purposes, or being 
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chargeable With some other act or omission 
which, by custom not inconsistent with 
this Act or with any other enactments 
for the time being in force, renders him 
liable to be ejected.” e 

This is a somewhat cireuitous method of 
enacting that a landlord ав such may 
sue ina Civil Court to eject the овворвпоў 
tenant on the ground of his having diverted 
the land to non agricultural purposes. An 
ordinary tenant is liable, under section 
69, to ejectment on the same ground. 

The clause in the wagtl-ul-arz relied on 
by the plaintiff runs as followa:— 

“Absolute occupancy and occnpansy ten- 
ants may plant trees in their holdings 
provided that the character of the holding 
as an agricultural holding is not thereby 
altered and the trees so planted may be 
disposed of by the tenant.” 

In this Court the learned Advocate for 
the respondent plaintiff does not rely on 
the wajib-ul arz in support of the 
decree for ejectment, for the custom em- 
bodied therein does not provide for the 
ejectment of the tenant, and indeed could 
not do so in the case of an absolute 
occupancy tenant in view of section 42 
of the Tenancy Act. Moreover, if, the 
planting of orange trees is not a diver- 
sion of the land to non-agricultural pur- 
poses within the meaning of section 52, 
the obaraoter of the holding as an agri- 
cultural holding is not altered within the 
meaning of the wajib ul атг. 

The learned Additional Judge to the 
Court of the Subordinate Judge held that 
the planting of oranges rendered the land 
unfit for agricultural purposes, such planta: 
tion itself not being an agrioultural act. 
On appeal the learned Additional Distriot 
Judge held that the planting of fruit 
trees is a non-agricultural purpose within 
the meaning of the Tenancy Act. He in 
the main relied on certain obiter dicta 
of Stanyon, A. J. С„ in two reported 
cases. ln Hiria v. Mahomed Straj-ud-din 
Khan (1), which was a case relating to 
lac, the learned Additional Judicial Commis. 
sioner remarked:— 

"Ido not suppose that а tenant, to whom 
land was let for agricultural purposes, could 
convert the entire holding into a fruit garden 
to the exclusion of the plough,” 

(1) 4N. L, R, 164, 
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In Pattoo v. Narain Prasad (2), while 
considering whether a tank let for the 
cultivation of water nuts is land let or 
occupied for agricultural purposes, he 
observed that land used for fruit or 
vegetable gardens only would not be used for 
agricultural purposes under the O. P. 
Tenancy Аб. But in Lola v. Pyare 
(3) in whiche he held that the cultivation 
of betel leaves for the market is an 
agricultural purpose within the meaning 
of the Tenancy Act, he explained his 
remarks in Battoo ү. Narain Prasad (2), 
and the following observations may be 
quoted:— 

"A man who grows cabbages or potatoes 
in his back garden, primarily for his 
own consumption, would not come, zpso 
facio, under the definition of an agri» 
culturist, as we understand that term in 
‘the Tenancy Act, even though he might sell 
the surplus of his produce. Bat, ifhe used 
his tenancy holding generally to produce 
such crops for market purposes, the case would 
be different...... Hach oase must be decided 
on its own particular oireumstanoes....... It 


Subject to ^ assessment 
and carrying the rights and obligations 
attaching to a tenanoy holding." 


The learned Advosate for the respon- 
dent refers to the decision of Stanyon, 
A. J. C., in the unreported csa of Ram 
Prasad v. Nathu, Miscellaneous Appeal No. 
26 of 1914, in which the question was 
whether land forming part of the village 
common and made over by the proprietor 
to the deféndant to plant a mango grove 
was let for agricultural purposes, It 
was held that it was not, and it was ramark. 
"Planting a grove is horticulture not 
agriculture. It involves no cultivation of 
the land which is an essential of the 
latter. The werd agriculture and its de- 
rivatives, in the absence of any special 
definition, must be read as used in the 
ordinary sense, Planting trees may in 
particular cases be a purpose subservient 
to agriculture; but it is certainly not во 


(2) 28 Ind. Cas. 869; 11 N. L. R. 49, 
(8) 38 Ind. Cas. 497; 12 N. L. R. 57,- 
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when it consists of growing a mango grove 
for shade or fruit or both on 8 *part of 
the village waste or common....... The ques- 
tion seems to have been threshed out 
both by the High Court and the Board 


of the Revenue in the United Provinces, . 


been held that 
as a grove is not land held for agri- 
cultural purposes, Hadi Hasan Khan у. 
Pati Ram (4), Muhammad Ismail Khan ү. 
Mithu Lal (5) and Habibullah v. Kalyan 
Das (6)." 

The rulings cited by the learned Additional 
Judicial Commissioner, like the case before 
him, were on the question whether land given 
for planting a grove thereby became tenanoy 
land, a question entirely different from that 
now before us. 


In the unreported oase of Sriden v. Janki 
Prasad, Second Appeal No. 363 of 1905, 
the question also was not the same 
asin the present oase, but the following 
observations of Drake-Brockman, J.C., are of 
great help in this case:— 


"Neither Aot IX of 1883 nor Act XI 
of 1898 contains any definition of the 
term 'agrioulture! or of the expression ‘agri. 
cultural purposes’ which both use in 
defining 'land'; nor does there appear 
to be avy reported decision by this Court 
which besrs upon the point. In Stroud's 
Judicial Dictionary a statutory definition 
of the term ‘agrioultural land’ ig given 
which makes it inoluge orchards, In these 
Provinces it has long been the practice to 
treat a grove as а cropfor the Purposes of 
the Khasra or field.book. See Explanation 
(XIX) to rule LVIII of Appendix II 
to Revenue Book, Circular III.1. And in 
Murugesa Ohetti v. — Ohinnathambi Goundan 
(7) Bhashyam Ayyangar, J., sited authori- 
ties which I have no hesitation in follow. 
ing for his view that horticulture, which 
denotes the cultivation of gardens or 
orchards, is a вревіев of agriculture in 
ita primary and more general Sense. I 
would go further in regard to a grove 
of fruit trees in an agricultural village 
such as that on the land in dispute here 
and hold that its maintenance, which ad. 


where it has land held 


(4) 19 Іпа Саз, 416; 11 A. І, J. 236; 85 A. 280, 
(5) 17 Ind. Cas. 656; 11 A. L. J. 619. 

(6) 25 Ind. Cas. 169; 12 A. L. J. 10Е0, 

(T) 24 M. 421, i 
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mittedly involves ploughing up of the 
greunti, is agriculture in the less general 
and more ordinary signification of  'eulti- 
vation with the plough and in 
areas in order to rai3e food for man and 
beast.’ 

These observations have my respectful 
concurrence. · The Madras case cited was 
one of a betél garden. 

A case more strictly in point is Venkayya 
у. Ramasami (8), where it was held that when 
land by an occupancy tenant for the cultiva- 
tion of. grain was used for planting 
cocoanut trees, there was no breach of the 
terms of the tenancy, and the landlord 
could not eject the tenant. 

То one who like myself has lived for 
many years in Malabar where cocoanut trees 
are one of the main sources of wealth 
and form in many areas the basis of 
revenue assessment, it certainly seems 
anomalous that tbe planting and main- 
tenance of fruit trees should not be 
recognised as agriculture in the sense 
in whioh that term is used in revenue or 
tenancy enactments. 
respondent that the tenant may neglect 
the orange trees and that the respondent 
may get back the land lumbered with 
useless stumps. A similar argument was 
considered of little force in the Madras 
case last cited. lf the appellant finds 
orange growing unprofitable it is not 
likely that he will, therefore, adandon his 
holding. ° 

The following is an extract from para- 
graph 123 of Sir Reginald Craddock’s 
Settlement Report of the Nagpur Distrist:— 

“Many years ago to grow an orange 
garden was a luxury only to be indulged 
in by a few well-to do landlords but the 
brisk export trade has altered this, 
Thousands of baskets of oranges are sent 
away daily during the orange season to 
Bombay, and other parts of India, and 
now quite humble classes of oultivators 
will be found starting orange gardens.” 

Ttisevident that this distinguished Revenue 
Officer did not consider the planting of 
oranges to be a misuse of agricultural 
land. It would certainly be anomalous 
if such a profitable form of g cultivation 
were restricted to proprietors and abso- 


(8) 22 M. 39; S M. L. J. 278; 8 Ind. Dec. (х, s.) 29. 
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lute occupancy tenants, and denied to ordinary 
and occupancy tenants. 

It is not suggested that the appellant 
wishes to grow oranges for his own use 
and not for the market, 


For all these reasons I am of opinipn 
that the appellant has not diverted hia 
holding to non-agricultural purposes. I 
reverse the decrees of the lower Courts 


and dismiss the suit with oosts in all 
Courts. The decrees were that unless 
the defendant removed the trees and 


restored the land to its former sondition 

within & fixed time he shonld be ejeoct- 

ed : exeaution has already been suspended. 
Decree reversed, 


MADRAS HIGH COURT. 
Secoxp OrvıL Arrear No. 903 оғ 1917. 
` March 21, 1918, 
Present:—Justioe Sir William Ayling, Kr., 
and Mr. Justice Coutts Trotter. 
А. VENKATARAMA AIYAR —DEYENDANT| 


No. 2—APPELLANT s 
Versus 
E. VENKATARAMA AIYAR (pzAD) AND 
OTHERS—PrAINTIFF3 AND DEvENDANT No, 1— 


RESPONDENTS, 

Evidence Act (Iof 1872), s. 115, scope of—Transfer 
of Property Act (IV of 1882), s. 4l— Transfer of patta 
to help transferee to secure employment—Transferee, 
whether ostensible owner —Purchase from transferee— 
Absence of enquiry us to title of vendor, effect of — Estop- 
pel, acquisition of, title by—Limitations of doctrine. 

When one person allows another to hold himself 
out as the owner of an estate and a third person 
purchases it for value from the apparent owner in the 
belief that he is the real owner, the vendee, when 
seeking to create a titleto the property by estoppel 
as against tho real owner, must satisfy the Court that 
he had neither actual nor constructive notice of 
the real title and had not before him any circum- 
stances which would have put him on reasonable 
enquiry to find out the truth. (p. 972, ool. 1.] 

Apart altogether from section 41 of the Transfer 
of Property Act, the Evidence Act affords no 
definition of estoppel to dispense with the neces- 
sity of the purchaser making a reasonable en- 
quiry. [p. 972, col. 1.] 

Ramcoomar Koondoo v. John and Maria McQueen, 
11 B. L. В. 46 (P. CO): 18 W. R. 166; I. A. Sup. Vol, 
40; 3 Sar. P. C. J. 160, followed. 

Quære.—Whother the fact of the transfer of a 
patta would make the transferee au ostensible owner 
within the meaning of section 41 of the Transfer of 
Property Act, í 
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Plaintiff transferred the patta for some of 
his lands to the name of his son-in-law, the lsb 
defendant, to help the latter in securing the appoint- 
ment of Village Munsif, some time after the Ist 
defendant filed a petition in ineolvenoy and the Official 
Receiver dealt with the plaintiffs property, patia 
whereof had been transferred to Ist defendant, as the 
latjer's property and put it up for sale. The 2nd 
defendant purchased it. It was found that he had 
made no enquiry as to the security of his title: 

Held, that the 2nd defendant could not rely on a 
title acquired by estoppel as against the 18 plaintiff. 
[p. 972, col. 1.] f 

Second appeal against the decree of tke 
District Court, Tanjore, in Appeal Suit 
Мо, 337 of 1916, preferred sgainst the decree 
of the Court of the District Munsif, Mannar- 
gudi, in Original Suit No. 66 of 1915. 


FAOTS appear from the judgment. 

Mr. T. S. Ramaswami..Acyar, for the 
Appellant.—The 186 plaintiff, who is the 
real owner of the property, by transferring 
the patta in the name of the lst defend- 
ant, allowed the latter to be the ostensible 
owner, Persons dealing with the 2nd 
defendant are protected by the provisions 
of section 41 of the Transfer of Property Act, 

The real owner is also estopped from 
questioning the title of the 2nd defendant 
under, section 115 of the Evidence Ast, 
That section imposes no limitations on the 
doctrine of the acquisition of title by estoppel. 
There is no duty caston the person dealing 
with the apparent owner of meking enquiries 
as to title Whether tbe 2nd defendant 
did or did not make enauiries, he is protected 
by. section. 115. р Р 

Мг. А. V. Viswanatha Sastri, for the 
Respondents.— The 2nd defendant cannot 
overthrow the real owner under section 41 
of the Transfer of «Property Act. That 
section requires that the transferee from 
the apparent owner should enquire as to 
the title of the transferor. The finding of 
the District Judge is that the 2rd defend- 
ant could have easily ascertained that 
the title deeds were not with the 2nd 
defendant. As to the claim founded on 
-estoppel, section 115 of the Evidence Act 
does not, in ‘terms, dispense with the 
necessity for enquiry. In Ramcoomar 
Koondoo v. John and Maria McQueen (1), 
whioh was decided befcre the Transfer of 
Property Act came into force, the Privy 


(1) 11 B. L. R. 46 (P. 0.); 18 W. R. 166; I. A. Sup. 
Yel. 40; 3 Sar. P. О, J. 160.. 
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Council held that in oases of sales of 
real property persons relying on title by 
estoppel should show that they used the 
care and enquiry required by the provisions 
of English Equity. 

JUDGMENT.—This case raises a question 
as to the ownership of certain lands in 
a village in the Tanjore District. The 
lst plaintiff was the Village; Munsif of the 
village, the 2nd plaintiff is bis son, and 
the lst defendant is his son-in-law. Some 
years ago, the Ist plaintiff who apparently 
was an old man—he has died since the 
institution of the suit—wished to relinquish 
his position as Village Munsif. His son 
was in the Revenue Department and did 
not wish to succeed him. So he desired the 
appointment for his son-in law, the Jat 
defendant, and he applied to the Deputy 
Collector to appoint his son-in-law in his 
place. Apparently the Deputy Collector 
raised the point that the son-in-law musė 
be a Pattadar in the village in; order to 
have the о ве of Village Munsif, The Ist 
plaintiff thereupon said that the lst defend- 
ant had not any lands standing in his 
name but that he, the Ist plaintiff, would 
transfer his Patta to the lst defendant and 
requested the Deputy Collector to carry ont 
the transaction; and it appears from the 
documents in this case that what was done 
was that the Patta.of the suit lands was 
transferred from the name of the father. 
in:tlaw to the name of the son-in-law, the lst 
defendant. At a subséquent period the Ist 
defendant filed his petition in insolvency 
in the Tanjore District Court and was 
adjudicated an insolvent. Thereupon his 
property vested in the Official Receiver; 
and finding, I suppose, tbat the Patta 
of these lands stood in his name, the 
Official Receiver proceeded to deal with 
them as part of the estate available to 
the creditors, He put these lands up for 
sale and they were kept in suspense ав 
soon 88 it was found that the title of the 
2nd defendant would be questioned and it 
awaits the determination of this appeal. 

The 2nd defendant puts the sase in three 
ways. In the first place, he says he is 
entitled to succeed under section 41 of 
the Transfer of Property Act. That 
section provides: “Where, with the consent, 
express or implied, of the persons interest- 
ей in immoyeable property, -œ person ig 
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the ostensible owner of such property and 
transfers the same for consideration, the 
transfer shall not be voidable, on the 
ground that the transferor -was not 
authorised to make it; provided that the 
transferee, after taking reasonable care to 
ascertain that the transferor had power 
to make the transfer, has acted in good 
faith.” Now, it is unnecessary- to discuss 
whether the fact of the transfer of Patta 
would create the transferee an ostensible 
owner within the meaning of this section 
for the simple reason that, however that 
may be, on the finding of the learned 
Judge, the transferee in this oase has 
obviously failed to satisfy the requirements 
of the proviso that he should take reason- 
able care to ascertain that the transferor 
had power to make the transfer; because 
the learned Judge in terms says that “the 
slightest enquiry would have shown the 
Jnd defendant that the title-deeds were 
not with the Ist defendant, and that the 
186 defendant had no claim whatever to 
the lani" We cannot go behind that 
finding and that appears to dispose entirely 
of any case that the appellant might be 


supposed to have on the section of the 
- Transfer of Property Act. But he puts 
his ease wider than that, and he says: 


- this; 


“Apart altogether from the special remedy 
provided by section 41 of the Transfer of 
Property Act I am entitled to rely upon 
the general law of estoppel, which for this 
country is embodied “in section 115 of the 
Evidence Act." And he says, ‘unfettered 
by the proviso and unencumbered with any 
duty of making particular enquiries, the 
general law. of estoppel simply provides 
me with this remedy, that as в representa- 
tion has been made to me in common 
with all the world by the Ist plaintiff 
by putting the name of the lst defendant 
as the Pattadar of his property, I am 
entitled to say that he shall not in future 
be. allowed to maintain that the Ist defend- 
ant was not the transferee of that pro- 
perty, and, that being so, I can preclude 
him in this suit without any reference to 
the section of the Transfer of Property 
Ast from alleging that he is in fast and 
in truth the owner of the property.” Now 
with regard to that, the Жы мы for 
the 2nd respondent in the first place is 
he says, you myst take the very 


INDIAN OASES. 


$71 


general provisions of the sestion of the 
Evidence Act as controlled and ourtailed 
by section 41 of the Transfer cf Property 
Act, and there is in fact a decision—a 
single Judge’sa decision no  doubt—in 
Hoorbat v. Aishabat (2) where Mr. Justice 
Beaman carefully considered “һе relations 
between the two sections and came to the 
conclusion that section 41 mist be regarded 
as restricting the more general principles 
of the section of the Evidence Act. Не says: 
“A very superficial analysis would reveal 
obvious distinctions between the ordinary 
principles of estoppel on the one hand and 
the application of the principles to which 
effect has been given under section 41 of the 
Transfer of Property Act," and the effect of 
holding that will be to hold that the section 
of the Evidence Act is curtailed in this 
sense that the Transfer of Property Aot 
forbids any person to avail himself of the 
estoppel created by the Evidence Act in the 
case of transfers of immoveable property, 
unless the transferee satisfies the further 
condition of having made reasonable enquiries 
as to the security of his title. It is really 
not necessary for us in this case to say 
whether that be sn or not, for this reason 
that in the year 1672, in Raméoomao 
Koondoo v. John and Maria McQueen (1), the 
Privy Council, at a time when the section 
of the Evidence Act was in force and the 
Transfer of Property Act had not yət been 
enacted, laid down that an estoppel of thia 
kind in oases of transfer of real property 
could only be availed of by those who used 
the cars and enquiry required by the 
provision of English Equity, This is what . 
their Lordships say: “It is not necessary to 
say whether this oase is to ba decided upon 
the principles on which the English Court of 
Chancery acts in cases of resulting trusts, 
when questions arise between the equitable 
owner and the purchaser for value withont 
notice; or whether if is to be decided upon 
the general rules of equity and good con- 
science which tind the Courts in India, 
because the principle of desision must in 
either case be the same. 16 is a principle 
of natural equity, which must be universally 
applicable, that, where one man allows another 
to bold himself out as the owner of an 
estate, anda third person purchases it, for 


(2) 6 Ind. Cas, 898; 12 Bom, L. R, 457, 
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value, from the apparent owner in the belief 
that he is the real owner, the man whoso 
allows the other to hold himself out shall 
not bé permitted to recover upon his secret 
title, unless hg can overthrow that of the 
purohaser by showing, either that he had 
direct...notice of the real title; or that there 
existed cireumséances which ought to have 
put him upon an enquiry that, if prosecuted, 
would have led to a dissovery of it.” 1t, 
therefore, appears that the Privy Counsil 
were prepared to hold, ata time when the 
section of the Transfer of Property Act was 
notin existence, that a person who sought to 
create a title to real property by estoppel 
must satisfy the Court that he had neither 
actual nor constructive notice and had not 
before him any circumstances which would 
have put him on reasonable enquiry to find 
out the truth. Here the learned Judge has 
found that this purchaser did not make the 
enquiries which were staring him in the face. 
He never enquired as to whom the lands 
belonged to, he never asked for the title 
deeds, and we think one might gather from 
the fact that the Official Receiver held the 
purchase money in susperse all this time, he 
must have been told by the Official Raceiver 
that he had no title-deeds and the question 
of title was one of great trouble and difficulty, 
However, we need not go into the evidence of 
that, besause itis а matter definitely found 
by the Judge. We, therefore, hold following 
the decision of the Privy Council, that apart 
altogether from the section of the Transfer 
of Property Aot, the Evidence Aot affords 
no definition of estoppel to dispense with the 
necessity of the purchaser making a reasonable 
enquiry. 

* * * * * 
The result is that this second appeal must 
be dismissed with costs. 
М. С. P. ` 
Appeal dismissed 
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BOMBAY HIGH COURT. 
SEGOND Огун, APPEAL, No. 502 oF 1916. 
September 3, 1918. 

Present; —Mr. Justice Shah. 
MAHADEO GOPALBHAT-—DEFARNDANT 
No. 4 — APPELLANT 
versus 
TRIMBAKBHAT BALAMBHAT— 
PuaINTIFF— RESPONDENT. 


Civil Procedure Code (Act V of 1908), s, 11—Res 
judicata, doctrine of, applicability of, to execution 
proceedings Application dismissed as barred by time 
—Subsequent application relying on earlier proceed- 
ings as saving limitation, whether maintainable. 

The rule of res judicata applicable to, execation 
proceedings makes all decisions given in such 
proceedings binding upon the parties in subsequent 
proceedings, but it does nol necessarily involve the 
result that апу point which is not heard and 
decided but which might and ought to have been 
raised must be treated as necessarily decided as 
under section 11 of the Civil Procedure Code. [p. 973, 
col. 2; р, 974, col. 1.] 

Where a proceeding, which is relied upon gs 
saving limitation for the execution of a decree, 
might have been made a ground for saving an 
earlier application for execution which was dis- 
missed as barred by time but was not so made a 
ground and no decision was given on the point, 
the application of the doctrine of res judicata to 
execution proceedings would not involve the result 
that a should be taken to have been decided. [ p. 974, 
col. 1. 

An application for execution of a decree was 
dismissed as barred by time. In a subsequent 
application for execution the decree-holder relied 
upon certain earlier proceedings and acknowledg- 
ments as saving limitation ; ; 

Held, that the dismissal of the earlier applica- 
tion for execution operated as res judicata only 
so far as the question of the maintainability of 
that application was concerned and that the grounds 
relied upon by the decree-holder as saving limitation 
in respect of the subsequent application not having 
been adjudicated проп in the previous proceeding, 
could not be regarded as res judicata, * [p. 974, col. 2.]' 


. Appeal from the decision of the District 
Judge, Nasik, in Appeal No. 297 of 1915, 
dismissing the appeal from an order passed 
by the Second Class Subordinate Judge, · 
Yeola, in Darkkaat No. 38 of 1915. 
Mr. К. A. Kelkar, for the Appellant. 


JUDGMENT, 

Suan, J.—This appeal arises out of execu- 
tion proceedings. The decree under execution 
was passed on the 12th of Desember 1910, 
It was a partition decree in which the 
shares of gthe plaintiff and the defendants 
were determined. The defendant No. 4 


made an application “No. 789 of 1914, for 


execution of the decree, on the 2nd of 
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November 1914, That application was 
rejected as time-barred. The order made 
“thereon was in these terms: "The Darkhast 
was given on the 2nd of November 1914, The 
decree was passed on the 12th of December 
- 1910. It 3s, therefore, not in time under 
Article 182 of the Limitation Act. The 
applicant says that it is in time because 
the defendant No. 5 had given some 
Darkhasts to execute the decree against 
some defendants within three years from 
the date of the decree and this Darkhast 
was given within three years from those 
Darkhasts. This statement itself is too 
vague. He does-not give even the numbers 
of the Darkhasts or their dates. He 
produces no eopies to show them. His 
Plealer fails to show that it is in time. 
It is, therefore, rejected with costs as time- 
barred." The present application for 
exeoution was made ou the 13th of January 


1915 and he pleaded that it was within. 


time in consequence of certain earlier 
applications made by other parties and 
that there were acknowledgments of the 
liability under the decree by some of the 
defendants. On this the following issues 
were raised by the Court of first instance: — 
(1) Does the applicant prove .that the 
Darkbast ів intime as alleged by him? and 
(2) Whether in view cf the order in 
Darkhast No. 789 of 1914, the point of 
the present application being in time is 
not ves judicata. The learned Second Class 
Subordinate Judge was of opinion that the 
Darkhas& was in time but rejected it on 
the ground that the order -in Darkhast 
No. 789 of 1914 operated as res judicata. 
The defendant No. 4 appealed to the 
District Court and the learned District 
Judge, agreeing with the Subordinate 
^ Judge, came to the conclusion that the 
order in the said Darkhast operated as res 
judicata and ‘dismissed the appeal summarily 
without expressing any opinion as to whether, 
apart from the plea of res judicata, 
the application would be in time. 

Defendant No. 4 has preferred this 
appeal against the decree of the lower 
Appellate Court and has contended that the 
order in the  Darkhast of 1914 cannot 
operate as res judicata. The grespondents 
have not appeared, though they have been 
served, and I have not had the advantage 
of hearing any argument in Support of the 
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view which has found favour with the 
lower Oourts. 


The point is by no means free from 
difficulty. It seema to me, however, dhat 
the true reading of the order made on 
the Darkhast of 1914 involvós the result 
that the question whether the preserft 
Darkhast is inltime as alleged hy the applicant 
is not ves gudécata, Any order previously 
made in execution proceedings wonld 
undoubtedly be binding upon the parties 
in all subsequent proceedings and would 
operate as res judicata. The ground upon 
which such an order is binding upon the 
parties is thus stated in the oase 
of Ram Kirpal v. Rup Kuari (1): 
"Itb was ‘as binding between the parties 
and those claiming under them as an 
interlocutory judgment in 8 suit 1s binding 
upon the parties in every proceeding in 
that suit, or as final judgment in a 
suit is binding upon them in carrying the 
judgment into execution. The binding 
forse of such a judgment depends not 
upon section 13, Aot X of 1877, but 
upon general principles of law. lf it were 
not binding there would be no end to 
litigation.” That is, as I understand the 
observations, the provisions ОЁ section 11 of 
the Code do not in terms apply to an 
order made in execution proceedings bat that 
anything decided by that order must be treat- 
ed as binding upon the parties in. the subse- 
quent proceedings, If it was essential tor 
the plaintiff to rely upon the Darknast of 
1914 as being in time, undoubtedly he would 
be prevented from showing that that Dar- 
khast was not barred by limitation as it was 
in terms rejected as time-barred. But the 
order does not purport to decide the question 
as to whether any other Darkhasts and aok- 
nowledgments, such as are now relied upon, 
are sufficient to save the present application. 
No doubt if the principle of Expianation 1V 
to section 11 were applied, it would mean 
that the Court in dismissing the application 
of 1914 decided that the other applications 
and acknowledgments were not sufficient to 
save limitation. The rule of es judicata ap- 
plicable to execution proceedings makes all 
decisions binding upon the parties in subse- 
quent proceedings, but it does not necessarily 


(1) ПІ. A, 87 at p. 41; 6 А. 269 (Р. 0.); 4 Sar, 
Р, С. J, 489; 3 Ind. Dee, (х, s.) 718. . 
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involve the result that any point which is not 
heard and decided bat waish @'д1ї and 
ought to have baen raised must be traate l as 
necegsarily decided as under sestion 11 of 
the Code. No doubt the proceedings now 
relied upon as saving limitation might have 
been made a ground for saving the applica- 
tion of 1914. But if it is not madea ground 
and if there is no;deoision on the point, І do 
not think that the application of the dostrine 
of res judicat ı to execution proceedings would 
involve the result that it should be taken to 
have been decided. Atleast, as I read the 
decisions bearing on this point, I do not 
understand the rule to goso far. Asit is 
not essential, for the purpose of determining 
whether the present application is in time or 
not, for the plaintiff to establish that the ар. 
plication of 1914 was in time, I do not think 
that the rejection of that application on the 
ground that it was not shown to be within 
time can. operateas decisive of the question 
whether the other applications and acknow- 
ledgments, which are now brought to the 
notice of the Court, are in faot suffisient to 
save limitation. 

The two cases which have been relied 
upon by the Court of first instance are in my 
opinion distinguishable on their facts. In 
the case of Bandey Karim v. Romesh Ohunder 
Bundopadhya (2) the facts show that the 
execution of the decree was held to be barred 
prior to the application in which the question 
as to res judicota arose and the learned 
Judges distinctly observed: ' ‘We do not, on 
the present occasion, propose to go into this 
broad, general, and probably diffioult ques- 
tion, whether the principle of res judicata as 
enunciated in seotion 18 of the Code of Civil 
Procedure applies in all its generality to 
proceedings after decree. We limit our deci- 
sion to the exact question which is raised in 
the present case, and that is, whether the 
Court having once decided that the execution 
is barred by limitation, that decision is a bar 
to further execution,” 

Similarly in Manjunath Badrabhat v. Ven- 
katesh Govind Shanbhog (3) it appears from 
the facts of the саве stated at page 62 that 
the previous decision expressly related to the 
application of the 30th of November 1871 
and that it was based on the ground that 


at p. 67; 4 Ind, Dee. (к. s.) 696. 


(2) 9 C. 66 
3 Ind. Deo. (N. s.) 498, 


(3) 6 B. 54 
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the execution of the decree was barred аз 
more than three years had elapsed between 
the first and the second application —that is, 
between the applications of. April 1868 and 
November 1871. The very question which 
was decided then was raised by the deoree- ` 
holder in the subsequent proceedings вой the 
learned Jadges held that the application of 
the 30th of November 1871, which was ona 
previous occasion held to b» timo.barred, 
could not be held in subsequent proceedings 
to be within time or rather that that deci. 
sion could not be raconsidered and must be 
accepted as final and binding upon the 
parties. It does not appear that apart from 
the application of the 830th of November 
1871, in that case the decrae-holder could 
have sussessfully pleaded that his application 
for exesution then under consideration would 
be within=time. 

I have been referred to the desisions ja 
Delhi and London Bank v. Orchard (4) and 
Mungul Pershad Піс v. Gri,a Капі Lahiri 
(5). In the firstof these two cases, with 
reference tothe order of the 16th of December 
1869 their Lordships observed as follows:— 
"It was contended that the rule of res judicata 
applied, and that the application made on 
the 4th of May 1871 was barred by tbe 
order of the Deputy Commissioner of the 
10th day of December 1869 from which 
no appeal was preferred. But their Lord- 
ships areof opinion that the order of the 
10th day of Desembar 1869 was not an 
adjudication within the rule of res judicata, 
or within section 2 of Act VIII of 1859,” 
The terms of the order are set forth in 
the judgment at pages 131 and 132, In 
Mungul Pershad’s case (5) the previous order 
then under consideration has been referred 
to at page 131 ofthe report in these terms: 
“Here an order for attachment was made 
by the Subordinate Judge on the éth of 
Ostober 1874 after notice served on the 
judgment debtor on "the 23rd of September 
1874 to show cause why the decree should 
not be executed against him, The order 
was made by a Court having competent 
jurisdiction to try and determine whether 
the decree was barred by limitation. No 


(4) 4 I. A. 127 at pp. 131, 182, 136; 3 C. 47 (Р. C. 
8 Sar. P. C. J. 721; 8 Suth. Р. C. J. 428; 7 P. R. 1878; 
1 Ind, Jur. 457; 1 Ind. Dac. (x. s.) 622. 

(8) 8 I. A. 123 at pp. 128, 181; 8 C. 51 (Р. C.): 11 O, 
L. В. 118; 4 Sar, P. C. J. 249; 4 Ind, Dec. (N. a) 32, 
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appeal was preferred against it; it was 
acted upon, and the property sought to be 
sold under if was attached, and remained 
under attachment until the application for 
the sale now under consideration was made.” 


That order was held to be binding upon’ 


the parties. " I do not think that either 
of these decisions conflicts in any way with 
the view which I take of the order on the 
application of 1914 in the present case. 
The distinguishing feature of the present 
case is that it is not essential for the ap- 
plicant to question the adjudication as to the 
application of 1914 in order to save the 
present application. As I read the order, 
there isno adjudication that the execution of 
the decree was barred but only that the parti- 
cular application was not shown to be in 
time. To that extent and to that extent 
only the, adjudication is binding upon the 
parties, and in my opinion the doctrine of 
Yes judicata in execution proceedings could 
not be carried further so as to make this 
adjudication equivalent to an adjudication 
that the other applications and acknowledg- 
ments now relied upon were not sufficient 
to save limitation. 

On thése grounds 1 am of 
that the question whether the present 
application is in time is not res judicata 
and that the question must be determined 
on its merits. 

I would, accordingly allow the appeal, 
set aside the decree, of the lower Appellate 
Court, and remand tbe appeal for disposal 
according to law. 

Costs here to be costs in the appeal. 


opinion 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Seconp Отуп, Appear No. 1067 or 1918. 
January 2, 1919, 

Present :—Mr. Justice Martineau. 
BALA PARSHAD-SARNI MAL— 
DEFENDANT— ÀPPELLANT 

tersus é 
JAWALA DAT-RAM KANWAR— 


PGAINTIFF —RESPONDENT. 
Sale of goods—Commission, whether claimable by 
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person purchasing on his own behalf— Public Policy 
—Contract Act (IX of 1872), s. 28. 

А person making a purchase of goods on his 
own behalf is not entitled to claim commission, 
such claim being unlawful, immoral and oppesed to 
publie policy, 

Second appeal from the feoree of the 
District Judge, Delhi, dated the 2nd Decem- 
ber 1917, varying thatof the Munsif, lst 
Class, Delhi, dated the 29th June 1917, 

Lala Rup Ram, for the Appellant. 

Lala Mahesh Das, for the Respondent, 

JUDGMENT,—The plaintiff has been 
given a decree for money due for the price 
of goods sold by him to the defendant, 
and the only question in this appeal is, 
whether the latter is entitled to deduct 
commission. The lower Appellate Court 
has held, following Madho Ham v. Badr-ud- 
din (1), that he is not. 

The ruling followed by the learned Distriot 
Judge appears to be in point. What the 
defendant is claiming is not brokerage, but 
it is immaterial what name is given to it. 
He bought the goods, so far asthe reoord 
shows, on his own account, and as has 
been held in the case oited above, a claim 
by him for commission on such purohases 
is unlawful as being immoral and opposed 
to public policy. - Even if the plaintfif used 
to pay commission before, the defendant 
cannot legally claim that it should be de- 
ducted from the price. 

I dismiss the appeal with costa. 


Appeal dismissed. 
(1) 8 Ind, Cas. 317 91 P. R. 1910; 129 P. W. R. 1910; 
189 P. L. R. 1910. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEOREE No. 78 
or 1917, 

February 20, 1919. 

Present:— Justice Sir Earnest Fletoher, KT., 
and Mr. Justice Beaohoroft. 

MANI LAL SEAL AND OTHERS—PLAINTIFF3 
— APPELLANTS 
versus 
BHOLA NATH BASU AND OTHERS— 


RESPONDENTS. 
Landlord and tenant —Rent, whether includes interest 
on arrears—Landlord, whether entitled to appropriate 


payments on account of vent as against interest on 


arrears of rent, 
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The word "rent" does not include interest becom- 
ing due on arrears of rent. в 

In the absence of any direction given by the 
tenant а landlord is not entitled to appropriate 
payments, made by the tenant on account of rent 
and received as such hy the landlord, as against 
interest becoming due on the arrears of rent, ` 

«Appeal against the decree of the Sub. 
ordinate Judge, Howrah dated the llth 
January 1917. ° 


FACTS appear from the judgment. 

Babu Dwarka Nath Ohackerbutty (with him 
Babu Kali Kinkar Ohackerbutty), for the Appel- 
lants.— The appeal arises ont of a suit for 
rent of a Putni held by the principal 
defendants. My client's share is 8 annas 16 
gaxdas, The present suit ia brought for 
arrears of rent for the years 1319—1322 В, S. 
in plaintiff's share. There is no evidence 
on behalf of the defence that the rent was 
payable without interest. (Refera to sections 
54, 55, 69, Bengal Tenancy Ast.) Section 
56 of the Act clearly indicates what should 
be taken to mean "rent." The learned 
Judge did not come toany finding that my 
claim was limited in any way. My point 
is whether receipt of rent precludes us from 
appropriating interest and whether interest 
ceases jn the absence of апу evidence. 
"Rent" does not exolude whatever is recover- 
able froma tenant. See Bhagabate Debya v. 
Basanta Kumari Debi (1). Section 56 of the 
Bengal Tenancy Act is clearly in my favour. 
If Rs. 100 is paid to a landlord on account 
of rent, there is nothing to indicate that 
the principal rent was only intended. 

Babu Ram Ohander Mazumdar (with him 
Babu Bepin Behari Ghose, 1), for the Res- 
pondents, were rot called upon to reply. 
The cross-objections were not pressed. 


JUDGMENT, 
E FrETCaER, J.— This is an appeal preferred 
by the plaintiffs against the decision of the 
learned Subordinate Judge of Howrah, 


. dated the llth January 1917. The suit 
was brought by the plaintiffs for their 
share of the rent forthe years 1819 to 


1322. The plaintiffs have an 8 annas 16- 
gandas share in the property and no ques- 
tion as to their having a separate collec. 
tion arises, One point and only one point 
arises in this appeal and that is this: Are 
the plaintiffs entitled to appropriate the 


(1) 8 C, E, 7. 69; 11 О, W, N. 110, 
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amount or part thereof that has been paid 
and received by them on account of rent 
against the interest becoming due on the 
rent? As regards the majority of cases 
there is no evidence at all that any direo- 
tion was given by the tenant as to how 
the money should be appropriated. But in 
two cases, namely, as regards the payments 
that were made by letters Exhibits B (1) 
and D (1), there seems to have been an 
express direction given by the tenant that 
the payments were to be oredited to the 
rents that were then due. In those casee 
of course, it is quite clear that the landlora 
having accepted the payments by the tenants 
with such a direction, was bonnd to appro- 
priate the money so paid on account of 
the rents mentioned in the letters forward- 
ing the payments. In other cases, although 
there were no letters preceding the receipts, 
the receipts show that the landlord had, 
in fact, appropriated the payments ой 
account of rent. Butit is urged now that 
the word "rent" includes interest. The cages 
in this Oourt are opposed to that view. 
It is sufficient to refer to the  oase of 
Bhagabati Debya v. Basanta Kumari Debi (1). 
There is nothing to show in this oase that 
the tenants as the parties to the suit under- 
stood thatthe wordrent used in the гө. 
ceipts was intended to be used in any other 
meaning than its natural meaning, namely, 
rent and not rent including interest. In 
this case, nothing hag been shown to 
suggest that the landlords were entitled to 
appropriate payments that were made on 
account of rent as against interest becom- 
ing due on the arrears of rent. I agree 
with the result arrived at by the learned 
Subordinate Judge. The present appeal, 
therefore, fails and must be dismissed with 
costs, 

The eross-objeobion is not pressed and 1з 
dismissed without costs, “ 

Ввлонековт, J.—I fgree. 


Appeal dismissed, 
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* PUNJAB CHIEF COURT. 
CRIMINAL Apesar No. 592 or 1918. 
Jannary 11, 1919. 

Present:—Sir Henry Rathigan, Kt., 
Chief Judge, and Mr, Justice Martineau. 
RAJA ano OTHERS — Асосзер— 

APPELLANTS | 
versus 
EMPEROHR-—BESsPONDENT. 

Penal Code (Act XLV of 1860), ss. 84, 802, 325— 
Death caused in affray with phaura—Offence—Murder 
—Grievous hurt. 

Accused, three in number, came пр to where the 
deceased was ploughing a plot of land and tried to 
prevent him from doing so. The deceased resisted 
and thereupon the accused attacked him with sticks 
and a phaura, and caused his death by a blow on the 
head, Ib was not clear which of the accused had 
struck the fatal blow: 

Held, that having regard to tho provisions of 
section 34 of the Penal Code, all the accused wore 
guilty of causing grievous hurt.[p. 978, col. 1.] 

Appeal from the order of the Sessions 
Jüdge, Lyallpur,.dated the 26th July 1918, 
convicting the appellants. | 

Mr. Mukand Lat Puri, for the Appellants. 

Mr. Herbert, Assistant Legal Remembraneer, 
for the Respondent. 

JUDGMENT.—On the morning of the 
80th June 1915, one Mapala in the course 
of a fight received an injury to the head 
whioh proved fatal, the injured man dying 
in the hospital on the following evening. 
In eonneotion with his death Raja, appellant, 
has been found guilty of murder and sentenced 
to transportation for «life and Malla and 
Murad have been convicted of causing 
grievous hurts under section 325, Indian 
Penal Code, and sentenced each to rigorous 
imprisonment for three years. They have 
appealed through Counsel to this Court and 
“to a large extent the facts are not in 
dispute. 

lt appears that the appellants have a 
share in the land of Hashmatwala well 
and that their co-sbarers,Mahni Ham and 
Nigebi Ram, soma years ago, leased their 
land attached to this well to the deceased 
Mapala and his nephew Karam for a period 
of fiveyears. On the expiry of the lease 
Mapala apparently retained forcible posses- 
sion of the Jand despite the efforts of the 
appellants to recover it from him. Appel- 
lants contend that the land was subfequently 
leased fo them by Mahni Ram and Nigshi 
Ram, butthis contention is not borne out 
by the evidence of Mahni Ram, According 
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io the proseontion, Mapala was ploughing 
the land on the morning in question when 
the appellants came up and endeaypured 
to prevent him from doing so, Raja is 
said to have had a  phaure in his hand 
and Mallaand Murad had sticks. A quarwel 
ensued and in the course of it Raja ів 
said to have struck the deSeased on the 
head with the pkaura while others hit 
him with their sticks. The defence story 
is to the effect that Mahni Ram had leased 
the land to the appellants and that Malla 
was in the act of ploughing it, when 
Mapala, Karam, Mathana, Rihana and 
Shera came up armed with stioks, assaulted 
him and etrusk him down, that Raja came 
up subsequently and was seized by Mapala 
who threw himto the ground while Rihana, 
Pathana, Karam and Shera beat him with 
their sticks and in so doing must have injured 
their uncle Mapala, who was on the ground 
holding Raja down. 

As pointed out by the learned Sessions 
Judge, it is impossible to believe either tha 
prosecution story or that for the defence in 
its entirety and there is no doubt a great 
deal of falsehood on both sides. The pro. 
babilities, however, seem to be largely in 
favour of the proseoution version and we 
are satisfied that ib was Raja, Malla and 
Murad who were tbe aggressors in the firat 
instance. They came up with the intention 
of stopping Mapala by force from ploughing 
the land to which they considered he had 
no right and they were determined to 
prevent his ploughing it at all hazards 
and if necessary, to cause grievous burt 
to Mapala and his party. We do not think 
that we can accept the evidence of tha 
prosecution witnesses who depose that ib was 
Raja who inflicted the fatal blow, for had 
it been known who had given that blow, 
we have no doubt that the fast would 
have been mentioned in the first report 
which was made very shortly after the 
oosurrenoe by Karam. One cr other of the 
appellants was, however, guilty of striking 
Mapala on the bead and in doing so he 
was but carrying ont the common intention 
of all three appellants. As pointed out by 
the learned Sessions Judge, a phaura is not 
such a weapon as would inevitably oause 
death and the fact that Karam was also 
hit on the head with the same phaura and 
yet suffered no great injury is sufficient 
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proof that а blow from it even on the head 
would not necessarily cause death. In our 
opinion the offence of which the appellants 
were guilty was that punishable under 
section 325 read with section 34, Indian 
Penal Code, and we alter the  conviotion 
accordingly. Raja seems to have taken 
the leading patt in the fight and thongh 
it is not certain that he oaused the death 
of Mapala, we consider that his punishment 
should be more severe than that awarded 
to Murad and Malla. The latter have been 
sentenced to three years’ rigorous imprison- 
ment each and we direct that Raja suffer 
rigorous imprisonment for a period of five 
years. We accept the appeal to this extent 
and alter the convictions as above indicated. 


Appeal partly accepted. 


——— 
ri 


ALLAHABAD HIGH COURT. 
eCrimnaL Revision No. 63 or 1919. 
Maroh 8, 1919. 

Present :— Мт. Justioe Walsh. 
Saiyid ALAY AHMAD—Appticant 
versus 
EMPEROR- Opposite Parry. 

Penal Code (Act XLV of 1860), з. 198—Perjury— 
Administration of oath to accused, proof of—Criminal 
Procedure Code (Act V oy 1898)) s. 489—Revision— 
High Court, power of, to investigate facts, 

In cases of perjury it is desirable that the due 
administration of the oath to the acoused person 
on the occasion in question should be proved like 
any otherfact, [p. 980, ool. 1.] 

The guilt or innocence of ar acoused person cannot 
be allowed to depend upon speculation, nor upon 
vacillating and contradictory statements of witnesses, 
[р. 978, col. 2.] 

Where it appears that an Appellate Oourt has not 
gone thoroughly into the questions dealt with at 
the trial by the first Court, the High Court will in 
revision investigate the original trial to see whe. 
ther the nature of the procedure and the decision 
arrived at were such as to leave no doubt that 
the accused had a fair trial, and that the decision 
was given according to law. [p. 979, col. 1.] 

Messrs. G. W. Dillon, Kerr and Raza 
Ali, for the Applicant. 


The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—tThis is в remarkable oase 
and whether I am right or wrong in the 
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view which I take on the merits, nobody 
ean doubt that the result of the original 
trial was in the highest degree unsatis- 
factory. - 

The charge against the accused is that 
he, as Pleader, having had certain drafts 
contained in an envelope entrusted to him, 
either for safe custody, or to have fair 
copies of them prepared on some subse- 
quent date, which drafts represented a com. 
promise whish had been arrived at in an 
unfortunate and protracted dispute between 
a brother and his sister, in a subseqaent 
eivil suit which the brother brought against 
his sister upon an allegation which the 
Subordinate Judge, who tried it, found to 
be wholly false, being called as a witness, 
swore that the document shown to him 
and known as Exhibit 4 іп that civil suit 
was one of the documents which had been 
entrusted to him. It was not; that fact, 
I think, is one of the few facts, whith 
has been clearly established in the criminal 
enquiry. 

The question to be decided in this crimi- 
nal enquiry is whether he knew that it 
was not, and falsely апі wilfully swore 
that it was when he koew that it was not. 
The answer to that question depends проп 
whether it is proved that he knew tbe 
contents of the documents handed over to 
him. The ocn:ents and appearances of the 
false and true documents were very similar. 
Of course, he might have known; that 
goes without saying. His guilt or inno- 
sence, however, cannot depend upon speou- 
lation. Further, if portions of the prose- 
eution evidence are believed and portions 
are disbelieved he did know. But the guilt 
of accused persons cannot depend on vaoil. 
lating and  contradiotory statements of 
witnesses, who either contradict themselves 
or are contradicted by persons called to 
support them. , Ё i 

16 seems to me, therefore, that, although 
this is not an appeal, 1 am bound to look 
earefuliy into the evidence to see whether 
the evidence as a whole was such that any 
Court would be justified in acting upon it 
in such a serious matter. 

The application before me is a revision 
applioat®n from an appeal to the Sessions 
Judge from the original trial of this matter, 
which was before a Magistrate. The judg- 
ment of the Sessions Judge dealt mainly 
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with pne or two  teshnieal points, one 
of which I shall have to refer fo in a 
moment; 82 far as the merits are concerned, 
it is a general acceptance of the judgment 
of the Magistrate as being satisfactory 
without, as I think, analysing very care- 
fully the strange features of the evidence 
and without really seeing whether the 
Magistrate had, in fact, satisfactorily dealt 
with all the difficulties in ib. , 

Therefore, I have followed my usual 
practice, namely, that when a revision is 
brought from the decision of an Appellate 
Court and the Appellate Court has not 
gone into the questions dealt with at the 
trial by the first Court with any great 
thoroughness, I make a point of investi- 
gating the original trial and seeing whether 
the nature of the procedure and the deci- 
sion arrived at were such as to leave no 
doubt that the acoused hada fair trial and 
that the decision was given according to 
law. Тһе result of the investigation of 
thé trial of the firat Court in this case 
discloses several most unsatisfactory features, 
In the first place, the difficulties of the 
ease were such that it was nct really a 
саве which оопа be handled satisfactorily 
by в Magistrate of the first class. Inas- 
much as the charge was confined to per- 
jury and the osse was within his juris- 
diction, he had no option, but, the faot 
that he bad to try the case was due to 
the unfortunate course which this oase has 
taken. If the Pleader was дау of a 
false statement with reference to these 
dosumenta in the givil suit in which he 
gave evidence, on behalf of Fyaz Husain, 
those documents must have beer falee to 
the knowledge of Fyaz Husain, and some- 
body must have forged his sister’s thumb 
impressions upon them and the Pleader, at 
any rate, must haye been a party to 
uttering them in the trial of the suit. 
This would make Fyaz Husain а principal 
not only in the perjury complained of but 
also in the forging of the doonments and the 
uttering of them in the suit. The same 
learned Judge, who dirested proceedings 
against the Pleader, refused to direct them 
against the principal. 

It should be noted here that Fydz Husain 
admittedly had in his possession blank 
pieces of paper bearing his sister's thumb- 
impression, and that his son was а olerk in 
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the aconsed's employment and presumably 
had access to these drafts, 

Secondly, the charge found by the deoi- 
sion of the Magistrate against this Pleader 
is one of the most discreditable and serious 
of which a legal praetitioner* oan be forfnd 
guilty. It renders him пп for his pro- 
fession; it is of the worst public example 
and deserves, in his oase, punishment of a 
The Magistrate dealt 
with this Pleader, so convioted, by giving 
him the nominal punishment of one day's 
imprisonment anda fine of Rs. 51, because, 
he said, he was an old Pleader, whioh, if 
it is true, aggravates the offence, and also 
besanse he thought he might have acted 
out cf sympathy for his client, which ig, 
if true, a further aggravation of the offence. 
Tf that is the class of punishment and the 
character of matters which are supposed 
to mitigate misconduct of professional gentle- 
men, 16 is not to be wondered at, if per- 
jury besomes rampant in Courts which so 
deal with it. I cannot believe that the 
fagistrate really regarded it аз а fitting 
mode of dealing with the case. I have 
an uncomfortable feeling in my mind that 
having been directed by the, Subordinate 
Judge to try the Pleader for perjury, the 
Magistrate arrived аб a compromise while 
entertaining doubt on the evidence as to 
the guilt of the accused. The procedure 
at the trial was unsatisfactory їп the 
highest degree. The number of witnesses 
was few and the difficulties of the case 
rendered а coutinuons application to the 
facts and a careful determined effort to 


clear ар all unexplained statements 
essential. 
In fact, the bearing was spread over 


several weeks, The most important witness 
of all was heard on no less than five 
occasions during a whole month and other 
witnesses were sandwiched in between por- 
tions of his evidence; although the se- 
quence of events was essential to а clear 
understanding of the evidence, no attempt 
was made to deal with it; hardly any dates 
are given and inconsistent and unintelligible 
statements follow esoh other in a kind of 
ramble which is by uo means easy to 
follow. If there was any trath in the 
allegation against this Pleader, he ought 
to have been committed to Sessions and 
tried by a Court competent to try sueh 
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& case for conspiring with his client to 
put forward false and forged doou- 
ments. 

Finally, (although Mr. Dillon quite rightly 
drew my attention to the point, he asked 
me, at the same time, not to decide the 
case проп thise point) there is grave doubt 
‘as to whether in апу event, the conviction 
sould stand, having regard to the fact that 
the prosecution failed to prove that the 
statements were made by the Pleader оп 
oath. It is not pretended that any proof 
of that essential fact on which the guilt 


of the accused depends was expressly given. - 


The learned Sessions Judge has dealt with 
the matter by в kind of inference or im- 
plied proof based upon a section of the 
Evidence Act. I do not think it necessary 
to decide whether this view is right or 
wrong, but I do not hesitate to express my 
opinion that in every case it is desirable, 
as Mr. Dillon and Mr. Maleomson stated 
to be the usual practice of -the Criminal 
Courts, that in cases of perjury the due 
administration of the oath to the accused 
person on the occasion in question should 
be proved like any other fact. 


Having examined the recorded evidence 
of the four witnesses upon whom the pro- 
secution relied to establish the allegation 
against the accused (the fifth and sixth 
-were purely formal), 1 come unhesitatingly 
to the conclusion that if I were sitting as 
the sole Judge of fact, I should have re- 
fused to convict anybody on such unsatis- 
factory evidence; and further if I were 
sitting as а mere Judge with a jury to 
decide the facts, I should have directed 
them that they ought not to convict on 
such evidence. That being the state of my 
mind, after a careful consideration of the 
evidence, I come unhesitatingly to the con- 
elusion that the conviction should be set 
aside. It is only right both in the in- 
terests of the Pleader concerned as well 
‘as the trial Court that I should give my 
reasons. 


The Magistrate in his judgment referred 
to discrepancies. They are a good deal 
more than discrepancies. If the documents 
were handed to the accused person to obtain 
fair copies so that the said fair copies might 
be compared with the drafts, and hedid, as 
Mujtaba swore at & subsequent date, com- 
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pare them with the drafts, then he. must 


be taken to have known their contents. 
To that extent I accept Mr. Maleomson's 


argument, But the evidence on that point 
depends entirely upon the credibility of 
Mujtaba. He contradicts himself on that 


very point, stating in one portion of his 
evidence that they were given to him to 
take care of. He admits that he enter. 
tains ill-feelings towards the accused and 
is contradicted on Ње question as to 
whether the documents were taken out of 
an envelope at the particular moment 
when they were handed over to the accused. 
I regard the evidence of Abrar Husain 
and Ejaz Husain as in the main sorrect, 
No doubt there was a small gathering of 
persons, interested in the settlement of this 
ease, collected upon the verandah outside 
the Munsif’s Court at the time when these 
documents were put in an envelope, whieh 
according to the recollection of the wit- 
nesses was open and handed over to the 
accused. The accused was at the time (it 
was sometime in the afterncon) busily en- 
gaged in Court, He was fetched out of 
Court and according to these witnesses, 
the documents contained in the envelope · 
were handed to Alay Ahmad. One of the 
witnesses said that Mujtaba Husain, who ' 
handed them over, said ‘I entrust them to 
yow, That he thereupon locked at them, 
which means, of course, that he took them 
out of the envelope and gave them a 
sufficient external inspection to enable him 
to identify them and to know what was 
inthe envelope. He put them back and 
went back to Court; that nabody read them 
on that occasion and the idea of their 
being read presumably never entered into 
anybody's bead. So far as I ean see, there 
is no reason in the world why they should 
bave-been read on that occagion. 

Mujtaba sayse that they were not taken 
out of the envelope but that Fyaz Husain 
told the Pleader the nature of the docu- 
ments, Upon this he was flatly contra- 
dicted by the witnesses I have just men- 
tioned, and he himself on а later date, 
when he seems to have forgotten what he 
had sworn before, said that the accused took 
them out of the envelope. Whether the 
fourth witness Samin Husain was & dis- 
covery made by the prosecution with в. 
view to patching up the very consider. 
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able snumber of [inconsistencies which 
existed іп’ the case or it was desired to 
Strengthen the evidence of Mujtaba, is 
uncertain. But the strange point about 
his evidence is this that whereas he went 
further then anybody else had had the courage 
to do up to the time he was called and 
actually committed himself to the state- 
ment that Alay Ahmad not only took them 
out of the envelope but ocarefully and 
fully read the documents through and that 
he did it in such a fashion that he 
(Samin Husain) was able to read their 
contents as well—I might mention by the 
way that if I did not think that enough 
had already been heard of this case 1 
should have unhesitatingly dirested this 
man’s prosecution for perjury —he 
apparently had never been heard of in 
connestion with this casa until the 4th 
qf. September. Не wae not called at the 
hearing of tbe civil oase, although his 
evidence, if true, would have been vital. 
He was not mentioned in the applications 
or orders which cams before or were made 
by the Subordinate Judga and at the hear- 
ing before the Magistrate, his presence at 
the handing over of the envelope, which 
could not, if his evidence is true, have 
failed to have been observed by the wit- 
nesses who were present, was поб men- 
tioned by a single witness either by Muj- 
taba or Abrar Husain or Ejaz Husain. 
This is a most significant fact whish has 
been entirely missed by the Magistrate 
and by the Sessions Judge. І do not think 
that either of the Courts below appreciated 
the difficulties of accepting the evidense 
adduced by the prosecution. Certainly 
neither of them attempted adequately to 
deal with them, 


As I have already said, it leaves in my 
mind considerable doubt and upon the 
merits, I think, the case*’against the accused 
has not been made out. For the reasons 
given in this judgment and that taken as 
a whole the investigation and trial of this 
matter from first to last have been in the 
highest degree unsitisfactory, I quash the 
conviction and direct that the fine, if paid, 
be refunded, * 
Conviction quashed. 
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CALCUTTA HIGH COURT. 
CaiminaL Revision No. 30 or 1918, 
January 15, 1919, > 
Present:—Mr, Justice Richardson and 
Justice Sir Shamsul Huda, Кт, 
CHOGMAL SERAOGI—Accaszp— ° 
PETITIONER e . 
versus 


EMPEROR-—Orrosrrr Parry. 

Civil Procedure Code (Act V of 1908), s. 161— 
Criminat Procedure Code (Act V of 1898), з. 480— 
Penal Code (Act XLV of 1860), s. 175—Contempt of 
Court—Disobedience of Court's order to produce books 
and give deposition—Summary jurisdiction of Court to 
punish contempt. 

Section 15], Civil Procedure Code, does not give 
the Court a blank cheque or an absolute discretion 
to make any order it pleases. It certainly does not 
confer upon any Court a summary jurisdiction 
which it does not otherwise possess, to punish 
contempts by fine or imprisonment. [р. 982, col. 2,] 

The summary power conferred by section 480 of 
the Criminal Procedure Code only extends to 
offences in the nature of contempt, committed in 
the view or presence of the Court. It may also 
extend to contempts committed in the precincts 
or offices of the Court, but it does not extend to 
contempts committed outside the Oourt. [p. 988, 
col, 1.] 

After the petitioner’s suit ina Courtof Small 
Causes was decreed, the defendants on the next 
following day applied for a revival or ret#ial of 
the suit, whereupon the Munsif, who sat as a 
Judge of the Small Cause Court, served the peti- 
tioner with a notice to appear with his books ор a 
certain day and give his deposition. The peti- 
tioner did not comply with the terms of the 
notice, and the Munsif called upon him to show 
cause why he should not be fined for his dis. 
obedience. The petitioner showed cause by a 
petition, The matter was then taken up by the 
Munsif on a date on which the petitioner was 
absent, and the following order was made: “The 
plaintiff was served with a notice by the Court 
to appear for a certain reason. He did not 
obey the Court's order and was again asked to 
show cause why he should not be fined for con- 
tempt of Court. He filed an application showing 
cause, but is absent to-day. and the caseis going 
on ez parte. I fine him Rs, 60 for contempt of Court 
for disobeying the Court's order": 

Held, thab the Munsif had no jurisdietion either 
under section 151, Civil Procedure Code, or section 
480, Criminal Procedure Code, to make the order 
Mir NE petitioner for contempt of Court. [p. 983, 
col. 1. 


Rule against the  orderof the Judge, 
Small Cause Court, Jangipur, dated the 7th 
September 1918. 


Babu Manmatha Nath Mookherjee, for the 
Petitioner. 


Mr. Orr, for the Crown, ' 
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JUDGMENT.—This Rule relates to an 
order made by the  Munsif of Jangipur 
sitting as a Judge of the Small Cause Court 
by which be sentenced the petitioner to 
pay a fine of Rs, 50 forthe contempt of 
Court. The contempt charged consists in this, 
that the petitioner had disobeyed an order of 
the Court. 5 


Tt appears that the petitioner and another 
person had instituted a suit against two 
defendants in the Court of Small Causes 
for the recovery of money due ons hand- 
note. The suit was decreed with costs on 
the 12th July 1918, On the following 
day the defendants applied for a revival 
or re-trial of the suit. The application, 
which was in the nature of an application 
for review of judgment, was put on the 
ground that the suit was s fraudulent 
suit and that the defendants had come 
-to know of certain account. books belonging 
to the petitioner which contained entries 
showing that the claim was unfounded. 
Upon that the Munsif issued а notice 
upon the petitioner inthe following terms:— 
“You are hereby informed that the defend- 
ants jn the above suit ‘have prayed for a 
re-trial of the above case. You are, there. 
fore, ordered to appear with the Kuncha 
Pucca Rockor and Khatian books of your 
shop on the 26th July 1918 and give 
your depositions, failing which the suit 
will be decided against you on the said 
day.” 


Our attention was invited by the learned 
Pleader for the petitioner to the fact 
that the notice speaks of the retrial of the 
suit and does -not mention review of 
judgment. The wording is clumsy but for 
the present purpose it is not material to 
consider either the form of the notice or 
its substance and effect. It may be that 
haying the application for review before 
him, the Munsif had jurisdiction to issne 
some such directions. Whatever may he 
- eaid as to that, the petitioner did not 
comply with the terms of the notice. 
He did not appear before the Munsif on the 
26th July and he did not produce his account- 
books. In that state of things, if the notice was 
a good notice and if it was shown that the 
petitioner had duly received it, it was open 
to the learned Munsif to deal with the 
matter in the petitioner’s absence. But that 
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is not the course which the Munsif, took. 
Instead he called upon the petitioner to show 
eanse why he should not be fined for his dis- 
obedience. ' 

The petitioner accordingly showed cause 
by a petition filed on the 3rd August, 
pleading among other things that the 
Court had no jurisdiotion to issue notice 
upon him to appear with his documents. 
The matter was taken up on the 7th 
September. On that date the Munsif made 
the order complained of, part of which runs 
as follows: — 


“The plaintiff was served with a notice 
by the Court to appear for a certain reason, 
He did not obey the Court's order and 
was again asked to show cause why he 
should not be fined for contempt of 
Court. He filed an application showing 
cause but is absent to-day and the oase is 
going on ex parte. I fine him Rs. 50 foe 
contempt of Court for disobeying the Court's 
order.” 


Mr, Orr bas appeared inthis Rule to 
show cause why the order so made should 
not be set aside. He bas referred us in the 
first place to section 151 of the Civil 
Procedure Code. That provision saves the 
inherent powers of the Court to make 
such orders as may be necessary for the 
ends of justice or to prevent abuse of 
the process of the Court. However wide 
the language may „Бе, the section does 
not give the Court a blank cheque or an 
absolute discretion to make any order it 
pleases. It certainly does not confer upon 
any Court a summary jurisdiction, which 
it does not otherwise possess, to punish 
sontempts by fine or imprisonment. It may 
be worth while to say that, but it would 
be unjust to Mr. Orr to leave it to be sup- 
posed that һе went to that length. He 
cited the section, as I ‘understand, for the 
purpose of supporting the Munsif's first 
order, directing the petitioner to produce 
his books. If that order requires such 
support and if anything turned on the 
point, the argument might deserve considera- 
tion. 

Mr. Orr has next referred usto section 
175, Indiag Peral Code, a section which 
is to be found in Chapter X of the Penal 


Code, headed “Of Contempt of the Lawful, 


Authority of Publis Servants.” Under that 
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enactment if a person legally bound to 
produce ог to deliver:up a document toa 
public servant as such intentionally omits so 
to do, he commits an offence for which he 
may be punished. It is argued, therefore, 
that the petitioner’s disobedience amounted 
to а contempt, punishable as an offence. 
If so, it was open to the Munsif to take 
steps for the petitioner’s prosecution before 
& Magistrate in the- ordinary way and by 
the regular procedure. The Penal Code again 
confers no summary jurisdiction to fine or 
imprisonment for contempt. 

Then we come to section 480 of the 
Criminal Procedure Code, which is, no doubt, 
the section which the learned Munsif had 
in his mind, though ib may be doubted 
whether he had the words of the Statute 
before him when he made the order in 
question, The section.says: “When any such 
offence as is  deseribed in sections 175, 
178, 179, 180 or sestion 228 of the Indian 
Penal Code is committed in the view or 
presence of any Civil, Criminal or Revenue 
Court, the Court may cause the offender, 
whether he is ac European British subject 
or not, to ba detainelin custody and at 
any time before the rising of the Court 
on the same day may, if it thinks fit, take 
cognizince of the offence and sentence the 
offender to fine", and so forth. It ia clear 
that the summary power so conferred only 
extends to offenses in the nature of oontemot 
committed in the wew or presence of the 
Court. 

In the present case the petitioner has been 
summarily punished for refusing or neglect- 
ing to appear with his books on the 26th 
July. That was not & contempt committed 
in the view or presence of the learned Munsif. 
Neither on the 26th July nor on the 7th 
September when the fine was imposed was 
tne petitioner before the Court. Оп neither 
day could the Münsif have carried out the 
procedure contemplated by ssotion 4S0 or 
seatión 482. 

The summary power in question may 
extend to  contempts committed in the 
precincts ог offises of tha Court (Has: Lal 
Nag, In re (1)] but it does not extend to such 
8 Gise as that now before us, 

In our opinion the  ordere complained 
of was made without jurisdiction &nd the 


(1) 38 Ind. Cas. 930; 44 O. 639 at p. 643; 24 O. L. J. 
190; 20 О, W. N. 1284; 18 Or. L .J. 420. 
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Rule must be made absolute. The order ia 
set aside and the fine, if paid, will be refund- 
ed. 


Rule made absolute, 


PATNA HIGH COURT. 
Criminal Revision No. 73 or 1919. 
April 1, 1919. 

Present: —Mr, Justice Atkinson and 
Mr. Justice Coutts. 
RAMPRASAD MAHTON AND ANOTHEW— 
ACOUSED— PETITIONERS 
versus 


EMPEROR—Opposire Party. 

Penal Code (Act XLV of 1860), ss. 99, 103, 148, 
325, 326—Rioting and causing grievous hurt—Prose- 
cution story as to rioting disbelieved—Court, duty of 
—Procedure—Robbery—Self-defence, right of, ewtent 
of—Criminal Procedure Code (Act V of 1898), з, 439 
—Revision—High Court, power of, to interfere on 
facts. 

“Where the Judge of an Appellate Court finds 
that the case put forward by the prosecution is 
untrue to the extent that he is not incfned to 
believe the prosecution story of “rioting and loot", 
it behoves him to examine the residne of the 
evidence with care and scrutinise the same with 
caution for the purpose of considering the criminal 
responsibility of the accused for injuries alleged 
to have been inflicted. гр. 985, col. 2.] 

Itis for-the Judge acting as a Juror, within his 
discretion, to determine whether he believes the 
evidence of the witnesses upon whom he is asked 
to rely in convicting the accused, even though he 
may have believed that the prosecution caso in 
substance was partly unfounded. [p. 985, eol. 2; 
р. 986, col. 1.] 


Where ina case of robbery the owner of the 
property causes the death of one of the robbers, 
the causing of death may, according to Ње Penal 
Code, be justified as an асі done in reasonable and 
necessary self-defence under certain circumstances 
and conditions, but in such cases the measure of 
self-defence must alwaya be relevant and pro- 
portionate to the quantwm of force used and which 
it is necessary to repel. The Penal Code, however, 
does not provide that in every case where a robbery 
is committed, the person attacked is entitled to 
cause death. It means no more than this, that 
robbery by violence may be resisted by violence 
sufficient to overcome the force employed by the 
attacker and that if in the exercise of that right 
death is caused, it may be justified ifit is reason. 
ably and properly asserted in defence of property, 
[p. 986, col. 2.] 

As a general rule it is not within the province 
acting as ә Court 
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of revision to dispute findings of fact fairly 
- and properly arrived at by the trial Court, 
` but there is nothing to preclude it from 
entering into an investigation of the facts of the 
case if it chooses to do so. . Each case must depend 
upon its own facts. [p. 986, cols. 1 &2.] 


eCriminal «evision against the order of 
the Sessions Judge, Patna, dated the 24th 
February 1919, affirming that of the 
Deputy Magistrate, Barb, dated the 8rd 
February 1919. 

FACTS appear from the judgment, 

Mr. Manuk (with him Mr. Nawal Kishore 
Prasad), for the Petitioners,— The learned 
Judge, baving disbelieved the prosecu- 
tion case in material and essential 
particulars, as to the origin of the riot and 
as to actual loot, was not justified in 
accepting the shattered remnants of the 
same story. It is a well established principle 
of criminal law, that it is dangorous to 
base the conviction of the acoused on the 
residue of evidence which is disbelieved 
almost entirely, How can the Court be 
justified in believing a witness as to identi- 
fication of the acoused when the same 
witness is disbelieved as to the crux of the 
prosecution oase? Quotes Hare Krishna v. 
Empétor (1) and Phatali Singh v. Emperor (2), 
| Secondly, assuming that the learned Judge 
ig correct in law in appreciating the 
evidence, the accused were within their 
right of defence in exercising force which 
would even have justified the causing of 
death; here a few injuries only have been 
caused in the exercise of this undoubted 
right. The learned Judge concedes that I 
have such a right but says that I have 
given no evidence. It is not necessary for tha 
accused to enter into defence, he can rely 
on the evidence adduced in the cross- 
examination of the proseoution witnesses, ` 

Mr. Manohar Lall (Assistant Government 
Advccate), for the  Crown,— The learned 
Judge firds as a fact that there aconsed 
were responsible for the injuries ixflicted 
on the complainant. This finding is bind- 
‘ing on your Lordships in revision. Mcre- 
over, this is a concurrent finding of faot. 
The trial Court, which heard the witnesses 
and saw them, also came to the same 
coxclusion, The learned Judge does not 


(1) 28 Ind. Cas. 796; 42 С. 784; 19 A 
16 Cr. L. J. 411. рын л, 
(2) 47 Ind. Сав. 78; (1918) Pat, 288; 5 P. L ^ 
19 Cr. І, J. 877. xd MU 
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say that he finds the story of riof and 
loot as false, A careful reading of his 
judgment shows that he was only doubt- 
ful that there was such a riot. Ніз find- - 
ing is “I am not inclined to believe the 
story of rioting and loot". . 
The case of Phatali Singh v. Emperor 
(2) is distinguishable, because in that 
case the learned Sessions Judge had 
written a very uneatisfactory judgment and 
did not come toany finding as to which 
version was true and affirmed the conviction 
merely because the complainant and his com- 
panions were beaten. Moreover, the Deputy 
Magistrate found the defence story was (rue . 
and gave no reasons why the accused were 
said to have exceeded the right of private 
defence. In the present case the accused 
gave no defence evidence ‘there were no 
injuries on their side, whereas Ramjiwan 
had upon his body no less than 15 injuries 
some of a very grave and serious character; 
there was no counter-complaint on their 
side. In fact, as the Sessions Judge says, 
no attempt was made to justify the severe 
injuries on Ramjiwan. The Sessions Judge 
was, therefore, right in coming to а воп: 
clusion that the accused exceeded the right 
of private defence. He gave reasons for 
it and his finding is a finding of fast. 
JUDGMENT.—This is an application in 
eriminal revision from the judgment of the 
learned District and Sessions Judge of Patna. 
The accused Bulak” Mahton and Ram 
Prasad Mahton were charged jointly with 
others with offences under sections 326, 
148, 379 and 114 of the Indian Penal 
Code. The acoused were acquitted of the 
charges preferred under sections 148,379 and 
114, but were convicted under seation 326, 
and the learned Judge awarded to each of 
them the punishment of 18 months’ rigorous 
imprisonment, coupled with a fire of Rs. 250. 
The ease presented by the prosecution 
was that the accused were two of a number 
of tenants residing in the village of Netar; 
and that their landlords, Hasan and Hussain, 
had treated their tenantry with great 
hardship and that the tenants by reason 
of the ill-treatment which they received 
from their landlords had formed themselves : 
into a body to enforce certain rights and 
privileges; and that in consequence of the 
position taken up by the tenants their 
landlords were forced to lease the lands to 
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-a Thiccadar under a lease dated the 19th 
April 1918; that the lease was made to 
three persons of whom Deo Saran Mahton 
was the chief. It is alleged that these 
lessees were of the Kurmi caste; and that 
the alleged object of making this letting 
to such persons was by severity of dealing 
to force obedience from the tenants of the 
village of Netar to the will and behests of 
‘their Zemindars, 

It is alleged that on the night of the 
6th May when the crop had been taken 
to the Khalian, thatthe lessee or Thiccae 
dar, Deo Saran Mahtov, went there with 
his headman and others and endeavoured 
to take his share of the crop which had 
been gathered in the Khalian, the night 
being dark; that a crowd of the tenants 
assembled and attacked Deo Saran Mahton 
аһа his -party ard inflicted considerable 
jnjuries on Ram Jiwan. 

The prosecution’ ease is based on the 
‘assertion’ that. the Thiccadar and his 
party were innocent people exercising a 
lawful right in: protection of their 
property; and- that they were assailed by 
the accused and their party who were 
tenants of this Thisoadar for the time 
being, and actuated by much hostility 
towards him. ' 

On the other hand the case put forward 
on behalf of the defence is that the acoused 
and the other tenants in this village were 
in their Khalian protecting their crops, 
and that the Thisoadar and his 
party made a raid upon the Khalian for 
the purpose of forcing а distribution of 
the crop in ascordance with the terms 
and conditions dictated by the Thiccadar. 
That an assault as a result took place 
and ‘that the accused with others were 
attacked and that in defending themselves 
they were forced, to inflict injuries upon 
their assailants, and they claim that in 
acting as they did, they acted in asser- 
tion of their right of necessary self-defence. 

It is true that the parties appear to 
have been armed, some with айм» and 
some with more deadly weapons. Owing 
to the state of feeling that existed between 
the tenants and the Thiccadar there was 
probably an aprrehension of an attack 
by one side upon the other, and for this 
reason lathis were ready to hand in the 
event of -an attack maturing and eventually 
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being set in motion. 

The main ground on which the judgment 
of the learned Sessions Judge of Patna 
is impeached, by Mr. Manuk appearing 
on behalf of the accused, is that the 
learned Judge disbelisyed „in part the 
prosecution ease and that he should have 
acquitted the prieoners on*all the charges 
preferred against them, even in  respeot 
of the charge under section 326, for 
having inflicted grievous hurt on Ram 
Jiwan, and the learned Counsel contends 
that the principle of law applicable to the 
facts of this case and similar cases is to 
be found enunciated in the decision of а 
ease in this Court reported in Caloutta 
Weekly Notes, Patna seotion (1918), page 
988, Phatalt Singh v. Emperor (2). 


It is true to say that the learned Judge 
does find that the case put forward by 
the prosecution was untrue to the extent 
that he was not inclined to believe the 
prosecution story “of rioting and loot”, No 
doubt when the learned Judge arrived at 
that óonolusion it behoved him to examine 
the residue of the evidence with care and 
to sorutinise the same with caution. Having 
disposed of the case of rioting and loot, 
the learned Judge applied his mind for 
considering the criminal 
responsibility of the two accused prisoners 
for the injuries received by Ram Jiwan, 
which charge formed part of the case of the 
prosecution, The learned Judge has dealt 
with this matter and has analysed the 
evidence of the respective witnesses who 
have deposed to the faot that they saw 
the sccused strike the injured man, Ram 
Jiwan, who had upon his body no less 
than 15 injuries, some of a very grave 
acd serious character, and the learned 
Judge, in arriving at the conclusion that 
the accused were responsible at least for 
some of the injuries inflicted on Ram Jiwan, 
came to a finding by which we are usually 
bound in criminal revision. 


The learned Judge analysed the evidence 
on this issue carefully and cautiously and 
adds that “this evidence is suffisient and 
there is no adequate reason for disbeliey- 
ing it". [t was for the learned Judge 
acting as a Juror within his discretion to 
determine whether he believed the evidence 
of the respegtive  wijnesses upon whose 
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testimony he was asked to rely in convicting 
the acoused, even though he may have 
believed that the prosecution case in sub- 
stanc®é was partly unfounded. 

The case referred to by Mr. Manuk 
of, Thakur | Hai v. Emperor, поё 
reported yet, was a oase of a oriminal 
appeal to thiseCourt, and not an applica- 
tion in revision. The present application 
made tn us is one in revision. The oase 
reported as Phatali Singh v. Emperor (2) 
was a case in revisior;- but in that 
case I understand our learned brothers, as 
they were entitled to do, entered into. an 
investigation of the facts of that particular 
case. I agree with the general proposition 
laid down by the authority of the decision 
cited, with this addition that each case 
must depend upon its own facts as to 
the applicability of the general principle 
stated. 

However, in my opinion, if the case 
referred as Phatali Singh v. Emperor (2) 
laid -down what is oontended for, that 
in every case where a Judge finds the 
Crown oase to be. substantially untrue, 
althcugh there is a residiuum of evidence 
of the -proseoution ` case with regard to 
some other charge incidental to the main 
charge against the accused, which the 
learned Judge accepts after careful judicial 
enquiry to be true; and trustworthy, that 
nevertheless the accused must be acquitted 
even on this oharge also besause on „the 
main sharge the learned Judge disbeliéves 
the theory advanced in support of the 
prosecution, and that by no possibility 18 
the learned Judge entitled to convict in 
respeot of such charge, the evidence in 
support. of which he, believes, I feel myself 
unable to agree with it. I do not believe 
that the case cited did any more than lay 
down & mere general proposition which 
speaking generally .everybody universally 
accepts; but its application must depend 
upon the facts of each sase. 

I hold that Mr. Ross was the person to 
determine whether or not the witnesses 
Muneswar Singh and Dhannukdhari were 
credible witnesses upon whose testimony 
he felt he could safely rely in convicting 
the accused under section 326, The learned 
Judge saw the witnesses, he heard the whole 
case, he knew full well the nature of the 
ease he was trying, and he accepted the 
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evidence of these witnesses and in criminal 
revision it is not, generally speaking, within 
our province or our function to dispute 
findings of fact fairly and properly arrived 
at by the trial Court. 

Exception has been taken to the observa» 
tions of the learned Judge with regard to 


: his view of the law as p the right of 
self-defence. 
Mr. Manuk contends that inasmuch ав 


the object of the prosecution really was 
to attack the tenants, of whom the acoused 
were two, for the purpose of robbery, there- 
fore the right of defence vested in the 
accused of exercising force which wonld 
even justify the causing of death. 

No donbt in the case of robbery, accord- 
ing to the Indian Penal Code, the causing of 
death may be justified as an act done in 
reasonable and necessary self-defence under 
cértain circumstances and conditions; but 
in such cases the measure of self-defence 
must always be relevant and ;proportionate 
"bo the quantum of force used and which 
it is necessary to repel But the Indian 
Penal Code does not provide that in every 
ease where a robbery is eojümitted the 
person attacked is entitled to cause death, 
It means no more than this, that robbery 
by violence may be resisted by violence 
sufficient to overcome the force employed 
by the attacker and that if in the exercise 
of that right death is caused, it may be 
justified if it is reasonably and properly 
asserted in defences of property. 

The learned Judge finds that the accused 
had not adduced any evidence which could 
justify by way of self-defence the infliction 
of the severe wounds from which Ram Jiwan 
suffered. I cannot think that the searned 
Judge erred in any sense in applying the law 
to the facts of this case, and we are 
satisfied on the entire oase that the convio- 
tion of the accused by fhe learned Judge 
was right and proper and that it cannot 
be impeached in this Court in revision. 

Mr, Manuk has applied to us to exercise 
our discretion in mitigating the punishment 
which has been awarded by the learned 
Judge. The assused have each been oon- 
vieted and awarded a period of/rigorous 
imprisonmeng of 18 months coupled with a 
fine of Rs. 250. 

Yielding as we do to the application 
made by Mr. Manuk, we reduce the sentence 


Vol. L] 
NALLURI GHENOHIAH, In re, 


of imprisonment in each case to one of 12 
months’ rigorous imprisonment; but the 
sentence of fine . will stand. 

The application is, therefore, allowed in 
a modified form qua the reduction of 
sentenoe, 

Application allowed, 


———— 


MADRAS HIGH COURT. 
Свімінаг Revision Oase No. 583 or 1918. 
URIMINAL Revision Petition No 471 or 
1918. 

January 10, 1919. 

Present: —Mr. Justice Sadasiva Aiyar 
and Mr. Justice Napier. 

In re NALLURI CHENCHIAH 


AND OTHERS—ACCTSED—PErITIONERS, 

Oriminal Procedure Code (Act V of 1898), ss, 239, 
435, 436, 487—Joint preliminary enquiry, legality of 
*—Penal Code (Act XLV of 1860), ss. 193, 471— 
Direction by Sessions Court to commit accused to 
Sessions under s. 471, legality of—Perjury, trial 
for—Depositions of ^ accused not read over to 
witness—Admissibility of depositions—Civil Procedure 
Code (Act V of 1908), О. XVIII, vr. 5, 6—Ewvidence Act 
(1 of 1872), s. 91. 

A direction by a Court of Session to a Magistrate 
to commit an accused person to the Sessions for 
an offence under section 471, Indian Penal Code, 
is beyond its powers under section 436, Criminal 
Procedure Code, as the offence is not exclusively 
.triable by the Sessions Court. Гр. 988, col. 2.] 

A conviction under section 193 of the Penal 
Code is not sustainable where the deposition, after 
it had been completed, was” not read over to the 
witness and acknowledged by him to be correct. 
The omission is more than an irregularity and it 
is dangerous and against public policy to make a 
witness liable on an unsafe rocord. [p. 988, col. 2; 
р. 989, col. 1.] 

Meango v, Baviah, 45 Ind. Cas. 507; (1918) M. W. 
N. 239; 7 L. W. 436; 19 От, L. J. 603; 24 M. L. T. 242, 
not approved. 

The deposition is the only evidence admissible 
of the statements alleged to have been made by the 
witness [p. 989, col. 1.] 

Section 239, Orimigal Procedure Code, only pro- 
hibits a joint trial and npt a joint preliminary 
enquiry for the purpose of commitment to the 
Sessions, [p. 989, col. 1.] 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of Session, Guntur Division, 
dated the 15th July 1918,in Criminal Revision 
Petition No. 10 of 1918, preferred against 
the order of disoharge ofthe Court of the 
Stationary 2nd Class Magistrate, Ongole, 


іп P. R. No. 4 of 1918. - 
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FACTS appear from the judgment. 

Mr. P. Ohenchiah, for the Petitioners,— 
The order of the lower Court is not 
sustainable. The Sessions Judge lmd no 
power to direst commitment under seo- 
tion 471, Indian Penal Code The 
offence being one not exolüsively triable 
by the Sessions Court, section 436, Criminal 
Prosedure Code, does not give him the 
power. Under section 435 he sould only 
send for and examine records, 

The order for further enquiry in rea- 
pect of the offence under section 193 ig 
also not warranted. It was clear from 
the evidence of the Trial Clerk that none 
of the depositions, in respeot of which the 
offence of perjury was alleged to have 
been committed, was read over or inter- 
preted to the witnesses. Thatis a peremp- 
tory requirement of law which has not 
been complied with. It is not a mere 
irregularity which can be oured. Under 
section 91 of the Evidence Act, no other 
evidence is admissible: the depositions are 
the only record admissible. - 

The Publio Prosecutor, for the Crown.— 
As to the offence under section 471, Indian 
Penal Code, it is quite competent,to this 
Court to direct & commitment in the in. 
terests of justice. 

As to section 193, Indian Penal Code, 
the record of the depositions is not 
wholly inadmissible. А formality pres- 
eribed by the Statute has, no doubt, not 


been complied with, That only affeots 
the weight to be attached to the record, 
ORDER, 

Sapasiva Alvar, J.—The petitioners in 
revision are the four  aceused in P. 
R. C. No. 4 of 1918 on the file of 
the Stationary 2nd Class Magistrate, 


Ongole. An enquiry for the purpose of 
commitment or discharge, as the case may 
be, was made in this case by the said 
Stationary 2nd Class Magistrate, the oom- 
plaint against the Ist accused being under 
two sections 471 and 193, Indian Penal 
Code, and against the other acoused under 
section 193, Indian Penal Code, alone. 
The charge under section 193 relates to 
the depositions Exhibits K, L, M and N 
given by the four accused before the 
District Munsif vf Ongole, in Original Suit 
No. 47 of 1918, to the effect that the 
complainant executed a promissory note, 
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for Rs. 500 in favour of the lst accused's 
father. The Stationary Sub-Magistrate 
dischagged all the accused under section 
209, Criminal Procedure Code. Не consider- 
ed that Exhibits К, L, M and N were 
noteadmissibleein evidence as the legally 
correct record of the statements given 
by the accused "in the Ongole District 
Munsif's Court’s suit, because if appeared 
from the evidence of the Trial Clerk (Р, 
W. No. 3) of the District Munsif’s Court 
that the depositions, after they were com- 
pleted, were not interpreted and read over 
to the witnesses as required by Order 
XVIII, rules 5 and 6 of the Civil Procedure 
Code. He also held that the statements 
could not ba proved by the other evidence 
except these records (Exhibits K, L, M 
and N) under section 91 of the Indian 
Hvidence Act. This is the ground on 
which the Stationary Sub-Magistrate based 
the discharge of the accused so far as 
the offence under section 193, Indian Penal 
Code, was concerned. As regards the 
offence under section 471, Indian Penal 
Code, against the lat accused alone, the 
Magistrate’s reasons are not quite clear 
except ° that the depositions (Exhibits 
К, L, M and М) cannot be used to 
connect the Ist accused with the forged 
document Exhibit A. 

Against the order of discharge a petition 
under sections 435 and 437 of the Code 
of Criminal Procedure seems to have been 
presented to the Sessions Judge and the 
learned Judge set aside the order of dis. 
charge and passed an order containing 
two directions, the first being that the 
case against the lst accused should be 
committed to the Sessions Conrt by the 
Sub-Magistrate in order that the Ist 
accused may be tried forthé offence under 
sections 471 and 193, Indian Penal Oode, 
and the second direstion being that, as 
regards the accused Nos. 2, 3 and 4, the 
District Magistrate of Guntur should direst 
either the Joint Magistrate of Ongole or 
any other Magistrate he thinks fit to 
make a further enquiry into the complaints 
against these persons and try them as 
separate cases and dispose of them acsord- 
ing to law. I must say that the learned 
Sessions Judge’s first direction out of the 
two directions found in his order is not 
warranted by the powers exercisable by 
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him under the provisions of sestion e 435 
or section 436 of the Criminal Procedure 


Code. The offenes under section 198, 
Indian Penal Code, is not exclusively 
triable by the Court of Session. The offence 


under section 471, Indian Penal Code, is 
also not exclusively triable by the Court 
of Session, unless the forged document 
is а promissory note of the Government 
of India. The Criminal Procedure Code 
(section 435) gives the Sessions Judge 
power only to call for and examine 
records. Section 436 gives him power 
to order commitment only when the offence 
is exclusively triable by tha Sessions 
Court. The Sessions Judge’s order, there- 
fora, diresting the lst accused to be 
committed to his Cours is illegal and 
must ba set aside. As regards the charge 
under sestion 193, Indian Penal Code, 
against all the accused, there is a вазе, 
not officially reported but mentioned in 
Meango v. Bactah (1) which goes to the 
length of holding that even serious 
irregularities in making tha record of the 
depositions of witnesses do not render 
that record inadmissible in evidence to 
prove the statemsnt so rasord3d and only 
go in mitigation of the weight to be 
attashed to that record as accurate. І 
am not prepared to agree to that extent.. 
Where a deposition, after tt has beer 
completed, has been interpreted and read 
over to the witness and acknowledged by 
him to be correct, апу irragularity due 
to the omission of the observances of 
further formalities such as tbe presence 
of the Judge and his listening to the 
reading during the time when the deposi- 
tion is interpreted and read over to the 
witness, may not affect the admissibility 
of the record as evidence of the witness’s 
statement: see  Bogra, In re (2). 4 But 
the omission to interpret and read over 


the deposition to the witness after the 
deposition is completed cannot, in my 
opinion, be pat on the same footing, bə- 


cause the guarantes provided by the law 
for the accuracy of the daposition has baen 
substantially ignored, and it is dangerous 
and aginst publi» poliey to make a 


* 
(1) 45 Ind. Cas 507; (1918) M. W. N. 239; 7 L. W. 
435; 19 Cr. L. J. 603; 24 M. L. T. 242. 
(2) 7 Ind. Cas. 414; 84 М, 141; 20 M. L, J. 943; 8 
M. L. T. 117; (1910) M. W. N. 435; 11 Cr. І, J. 482. 
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Witness liable on such a wholly unsafe 
record. I would, therefore, set aside the 
Sessions Judge’s order so far as it directs 
the District Magistrate to make further en- 
quiry in respect of the charge under section 
193, Indian Penal Code. 

1 may add that the Sessions Judge fell 
into another error in holding that the Sub- 
Magistrate contravened the provisions of ses- 
tion 239 ofthe Criminal Procedure Code in 
enquiring into the oases of these four accused 
jointly—section 239 prohibiting only a joint 
trial and not a joint preliminary enquiry 
into a case for the purpose of commitment 
to the Session. Though the Sessions Judge’s 
order ав against the Ist accused must be 
set aside as illegal, I think that this is a 
саве in whioh the powers of this Court under 
seotion 439, Criminal Procedure Code, might 
properly be utilised for passing the neces- 
„вагу order in connection with the alleged 
forging ofthe promissory note for Hs. $60 
in the interests of justice. There was some 
evidence before the Sub-Magistrate thatthe 
Ist accused did use the document as genuine 
jn a Court of Justice and that the document 
is a forgery. The proper course for the Sub. 
Magistrate under those ciroumstanses was to 
have committed the lst accused to the Ses- 
sions Court as regards the offence under 
section 471, Indian Penal Code. I would, 
therefore, direst him to do so. 

Napier, J.—I agree. I would add that I 
am strongly influepced‘in the view I take 
as to the admissibility of the Exhibits K, 
L, Mand N, which have clearly been record. 
ed in an irregular manner, hy the provisions 
of section 91 of the Evidence Aot, which 
seem to lay down that the deposition is the 
only evidence admissible of the statements 
alleged to have been made by the witness. 
The words are: "In all cases in which any 
matter is required by law to be reduced to 
the form ôf a ddeument, no evidence shall be 
given in proof of such matter except the 
document itself or secondary evidence of it.” 
It seems to me that where the Legislature 
has imposed so narrow limits on methods of 
proof, we should be careful to see that this 
sole proof is forthcoming ina form which 
is free from suspicion and I entirely agree 
with my learned brother that where the 
ground of the attack goes to the knowledge 
of the witness as to what has been record- 
ed as his statement, we have not got that 
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certainty of accuracy which the law must 
require under section 91 of the Evidence 
Act. lagree with the order proposed by 
my learned brother. 

Accused No. 


1 committed, 
M, C. Р, . c 





. ALLAHABAD HIGH COURT. 
CriminaL Revision No. 772 or 1918. 
February 27, 1919. 

Present; —Mr. Justice Knox. 
MAIKU— APPLICANT 


versus 
EMPHROR-—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 55, 57 
—Person acquitted on charge of dacoity and directed 
to be released—Re-arrest by Police under s, 55 
legality of —Procedure—Jurisdiction. : 

Fora Police Officer or Magistrate to detain a 
person after orders have been passed for his 
immediate release is a most grave irregularity and 
might expose the Magistrate or Police Officer to 
serious results. [p. 990, col. 2; p. 991, col. 1.] 

On the acquittal of a person on a charge of 
dacoity he was immediately re-arrested by the 
Police under section 55 of the Criminal Procedure 
Code and keptin custody for twelve days: 

Held, that the procedure adopted by the Police 
was altogether illegal and entirely without juris- 
diction. [p. 991, col. 1.] - 

Criminal revision against the order of the 
District Magistrate, Farrukhabad, dated the 
14th September 1918. 

Mr. Uma Shankar Bajpat,for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 
~ JUDGMENT.—Maiku was on his trial 
before the Sessions Court of Farrukhabad 
on the 24th of July 1918. He was being 
tried for the offence of dacoity. He was 
acquitted and the order passed by the 
learned Sessions Judge ran as follows : "I 
acquit Maiku of offences charged under sec- 
tion 395, Indian Penal Code, and direct that 
he be set at liberty." Instead of being released 
from custody as this order directed, he 
was then and there re-arrested and as a 
matter of fact was not released from 
custody until the 17th of January 1919. 
As we shall presently, see the order of 
re-arrest and subsequent proceedings were 
entirely illegal and some one is responsible 
for this very serious act of detaining a 


.590 
MAIKU V. EMPEROR. 


person in illegal custody. I examined Syed 
Ali Abid, Deputy Superintendent of Police, 
who was stationed at Fatehgarh in July 
1918, and he says that the usual procedure 
in oases of this kind is that the acoused, 
who are acquitted, in order to be released 
arg sent back to jail, the bar fittings are 
removed aud theacoused are released. The 
authority under? which the accused Maiku 
was re-arrested was an order issued by the 
Superintendent of Police as far back as 
the 30th May 1917. It rans as follows: 
"In future arrest all men acquitted in dacoity 
cases by Sessions under sestion бо.” Section 
55 of the Code of Criminal Procedure says that 
any officer in charge of a Polise Station may 
arrest or cause to be arrested any person who 
was by reput a habitual robber, house. 
breaker or thief, or a habitual receiver of 
stolen property knowing 16 to Бе stolen, 
or who by repute habitually commits 
extortion or in-order to the committing of 
extortion habitually puts or attempts to 
nut persons in fear of injury. This order 
was au order issued without any authority 
and with a contempt for personal liberty 
of tbe subject which is somewhat startling. 
It has been condemned and the illegality 
of it pointed out by more than one ruling 
of this Court. A Fall Bench ruling of 
this Court, see Hmpress v. Madar (1), 
characterises it as follows:— It is intolerablé 
that the Police should pursue the investi: 
gation of crime, by defying all the provi- 
sions of the law for the protection of tbe 
liberty of the subject, under the colourable 
pretension that no actual arrest has 
been made, when, to all intents and pur- 
poses, a person has been in their custody." 
And again the Full Bench pointed out 
that the procedure is illegal and is a 
gross and unwarrantable breach of the 
powers entrusted to Police Officers. But the 
Police appear to have gone on further in 
deliberately.breaking the law. When a person 
is arrested under section 55, section 57 
requires that where the true name and 
residence of the persons re arrested has 
been ascertained, he shall be released on 
his executing a bond, with or without 
sureties, to appear before a Magistrate if 
so required. It is idle for the Police to 
say that they did not know the true name 


(1) A. W. N. (1885) 69; 4 Ind, Dec. (к. в.) 607. 
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and residence of Maiku; they sbould have 
taken him at once before a Magistrate 
within 24 hours exclusive of the time 
necessary for the journey from the place 
of arrest to the Magistrate’s Court. Some 
attempt was made before me to say that 
this was done, but the evidence of Ram 
Narain Agarwale, the Magistrate before 
whom Maiku was eventually taken, is tò 
the effect that Maiku was not placed before 
him on the 24th of July 1918 but on the 
5th of August 1918, His evidence was 
taken before the Deputy Commissioner of 
Sitapur. Tbe very fact that Maiku was 
detained in this way for 12 days leads to 
the inference that the Police bad not at 
the time of arrest the evidence necessary, 
if indeed they hed ary evidence at al], 
whereby it could be shown that Maiku 
had the reputation of being an habitual 
offender, In this conneclion there is a 
doenment on the record which is verye 
suggestive. When he was produced in the 
Police Office just after his re-arrest, the report 
says this man has never been convicted before 
(зага yafta sabiq nahin hat”). I am surprised 
that the Magistrate viewed the detention of 
this man with such apparent indifference. 
Here was а man for whose release orders 
had been issued and who is put up before 
this Magistrate after what one must term 
an illegal detention for 12 days. Instead 
of proceeding to look into the matter 
he puts it aside om the ground that the 
trial under section 110° could not proceed 
as an application was pending before the 
District Magistrate, That application was 
an application by this wretched prisoner 
calling attention to the fact that orders 
for his immediate release were passed and 
still here he was detained in onustody. It 
augurs ill for the personal liberties of an 
accused if a Magistrate whose duty it is 
to protect him shows such indifference to 
his being detained ев though he were a 
criminal subject. It seems almost idle to 
call the attention of the Magistrate fo this 
grave irregularity when this Court had on 
several previous occasions called attention 
to it without any effect. I сап only again point 
out that for a Police Officer or a Magistrate 
to detain an accused person, when orders 
had been paed by the Sessions Judge 
for his immediate release, is a most grave 
irregularity and might expose a Magistrate 


gen 


е 
E 
nm. Ы + 4 
Vol, L] , 
BAM SUNDAR DAS V, EMPEROR. * 
‘and Police Officer to very serious results. 
The Proceedings taken after the orders of 
the release of the accused are entirely 
without jurisdiction. T allow the application 
and set them aside. М 
І again draw the attention .of the 
District Magistrate of Farrukhabad to the 
direction that Maiku is to be released 
forthwith without any bond or recognizance 
or limitation of any kind until such oan 
be taken under any warrant of law, 
Application allowed. 





CALCUTTA HIGH COURT. 
OURIMINAL RergRENOE No. 39 or 1918. 
А January 10, 1919. 
Present:—Mr. Justice Richardson and Justice 
Sir Shamsul Huda, Kr. 
RAM SUNDAR DAS—<Appticant 
versus 


EMPEROR—Obeposite Parry. 

Penal Code (Act XLV of 1860), s. 84—Unsowndness 
of mind—Criminal liability—Burden of proof. 

Where unsoundness of mind is set up as a defence 
to a criminal charge, the burden of proving unsound- 
ness of mind rests on the accused. [ p, 992, col. 1,] 

The accused killed his wife and his infant daughter 
by striking them with a dao, There was no apparent 
motive to explain the double murder and the accused 
admitted withont reservatioa what he had done and 
made no attempt at eoncealment or escape. The 
accused had no reason to suspect his wife's fidelity. 
According to the accused his mind was a blank at the 
time of the occurrence and he was not conscious of 
whathe did. There was some evidence that the 
accused had,nob been quite himself, that he had been 
disturbed and distressed by the shortage of cloth, 
rice and fodder; but there was no reliable evi- 
dence that his intellect was deranged. ‘There was 
some vague evidence that his natural father had 
been mad: 

Held, that the evidence was not sufficient to 
prove that the cognitive faculties of the accused 
were so impaired that he Uid not know the nature of 
his act or that he was doing what was wrong or 
contrary to law, so that he was not exempt from 
criminal liability for the act. [p. 992, col. 1.] 


Criminal reference made by the Additional 
Sessions Judge, Mymensingh, dated the 
26th November 1918, 

Mr. Orr, for the Crown. 

JUDGMENT.—The oase Of the acoused 
Ram Sundar Das has been referred to us 
by the Additional Sessions Judge of Mymen- 
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singh under section 307 of the Criminal 
Procedure Code. The accused was tried by 
the Additional Sessions Judge anda Jury 
on a charge of murdering his wife Lalita 
and hisinfant daughter Niroda by striking 
them with a dao. When the learned Judge 
had finished his charge to tbe Jury, they 
retired to consider their verdict. After an 
interval they informed thé Judge through 
the mouth of their foreman that they were 
divided in the proportion of 3 to 2, and there 
was no chance of their being unanimous, 
At the instance of the Judge they again 
retired for further consideration. They re- 
turned after an absence of one hour and the 
foreman said “we are all of one mind in 
finding that the acoused killed his wife and 
child. Three of us find the aconsed guilty 
of murder under section 302, Indian Penal 
Code, and two of us find him not guilty on 
the ground of temporary insanity.” The 
Additional Sessions Judge acoepted the 
opinion of the Jury that the accused killed 
his wife and child. He agreed, however, 
with the minority that the verdict should 
be nct guilty on account of unsoundness 
of mind. He accordingly referred the case 
for orders of this Court. 

In his letter of reference the dearned 
Judge sets out his reasons for holding that 
the acoused is exempt from oriminal res- 
ponsibility. 

It is quite true that there was no ap- 
parent motive to explain the double murder 
and that the accused admitted without 
reservation what he had done and made no 
attempt at concealment or escape. Ав the 
accused himself says in his confession, he 
did not suspect his wife's fidelity. He had 
no reason ёо до so. He had been married for 
17 years and had 5 ehildren, of whom 
there is now only one daughter surviving. 
According to the accused his mind was & 
blank at the time of the occurrence and 
he was not conscious of what he did. He 
only awoke to the reality after he stepped . 
into a tank upto his waist. There is some 
evidence that the aconsed had not been 
quite himself, that he had been disturbed 
and distressed by the shortage of cloth, 
rice and fodder. Hehad complained of the 
hsrd time he had been passing through; 
but there is no reliable evidence that his 
intellect was deranged. The Assistant 
Surgeon who had him under his obseryation 
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after his arrest stated in the witness-box 
that he was always found to be in a sound 
state of mind and that he was capable of 
defending himself, There is some vague 
evidence that his natural father was mad. 
One witness said that he “died of drowning 
when swimming” and that his head was bad 
for some years prior to his death. Another 
says he was something like mad. He used 
to say one thing now and another thing 
‘the next moment and so on. A third 
says “he used to say incoherent words; 
so, I think, he was mad." 

Giving all due weight to what the 
accused has himself said and the evidence 
before us, we are not satisfied that the 
cognitive faculties of the arcused were 
80 impaired ` that he did not know the 
nature of his aot or that he was doing 
what was wrong or contrary to law, We 
may invite the attention of the learned Judge 
to the case of Queen- Empress v. Kadar Nasyer 
Shah (1), where the provision contained in 
section 84, Indian Penal Code, is explained 
and commented on. Itis also to be remember- 
ed in this connection that the burden of 
proving unsoundness of mind rests on the 
accused. 

In the circumstances we are unable to say 
that the verdict of the majority of the Jury 
that the accused is guilty of murder is 
erroneous. We must, therefore, confirm that 
verdict and sentence the accused to trans- 
portation for life. . 

Verdict of gury upheld, Accused transported, 


(1) 23 С, 604; 12 Ind, Dec. (х. в.) 401. 





ALLAHABAD HIGH COURT. 
URIMINAL Rererence No. 148 or 1919. 
Maroh 15, 1919, . 
Present:—Sir Henry Richards, Kr., Chief 
Justice. 
GUR DIN —ACCUSED—' ÁPPLICANT 
versus 
EMPEROR—Opposire Parry. 
Cantonment Code,1912, вз. 103 B, 108 A, 288— Order, 
` verbal, to remove shrubs, disobedience of—Notice, 
written, absence of, effect of —Bond executed by accused 
for appearance—Accused, failure of, to appear, effect 
of, ^ 
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Proceedings under section 108B of the Canton- 
ment Code are illegal if the accused has «nob had 
NI notice as required by that section. [p. 998, 
col. 1, 

A Cantonment Magistrate gave vorbal orders to 
a Mali to lop off certain shrubsin the compound 
of a house close to a corner of a public road, 
The orders were not obeyed and the Mali was 
charged and convicted under section 288 of the 
Cantonment Code, No written notice was served 
upon the accused; 

Held, that inasmuch as the land on which the 
shrubs stood did not belong to the Government, the 
proceedings were under section J08B of the 
Cantonment Code and before a conviction could 
be obtained, it was nécessary that a written notice 
should have heen given to the accused requiring 
him to lop off the shrubs. [p. 993, col. 1.] 

A Magistrate is entitled to require a person 
charged with an offence to give a bond for his 
attendance, and the, accused person, whether guilty 
or not, is bound to obey the terms of the bond and 
to appear to answer the chargo, [p.998, col. 1.3 


Criminal-reference made by the, Sessions 
Judge, Saharanpur, dated the 4th March 
1919. | • 
JUDGMENT.—This ів а reference by the 
learned Sessions Judge of Dehra Dun re- 
commending under section 438 of the Code 
of Criminal Procedure that the conviction 
and sentence passed against: Gurdin should 
be setaside. It appears that some shrubs 
in the compound of a house formed an 
obstruction at a certain corner of a public 
road which was considered dangerous to 
motorists and others using that road. The 
Officer Commanding the station wrote to the 
Cantonment Magistrate suggesting that 
steps should be taken to*remove the obstruc- 
tion. Тһе learned Cantonment Magistrate 
gave a verbal order to a Mali to lop the 
shrubs. The Mali said that he would speak 
to the head Mali and the head Mali was 
the accused Gurdin. Itis proved that this 
verbal order was communicated to Gurdin 
who disobeyed or disregarded’ the order, 
probably acting under instructions from the 
owner of the compound Thereapon a 
charge was made against Gurdin under 
section 288 of the Cantonment Code for 
not having complied with the order to lop 
the shrubs. Gurdin was convicted and 
fined Ев, 3. The learned Sessions Judge has 
pointed out that under the provisions of 
the Cantonment Code before anyone could 
be convicted, it was necessary that a written 
notice shoul kave. been given requiring 
the trees to be lopped. It ig admitted 
that no such written notice was given, 
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The Cantonment Magistrate has explained 
that the proceedings were under seation 103A, 
and nof onder gestion 103B. He says there 
is nothing about a written notice in sestion 
103A, but he admits that if sestion 103B 
applies, then a written notice was neces- 
sary and the conviction was bad, A refer- 
ence to section 103A will show that this 
clause gives the Cantonment Magistrate 
authority to cause trees to bs lopped or 
trimmed standing оп land belonging to 


Government, It may possibly Бе that the 
Cantonment authority might have tbem- 
selves caused the frees to be lopped or 


trimmed, provided the land on which they 
were standing was Government property. 
Bat Gurdin was being procesded against 
because he had not complied with an 
allegad order. Тһе proceedings against him 
were clearly purported to Ыз nudarseation 
103B and not under section 103 А, 

‘There is another  refereno» sonnested 
with this. It appears that Gurdin appeared 
to answer the charge to which 1 have just 
referred, The case was not taken up that 
day and Gurdin gave в bond that he 
would appear upona future day to answer 
the charge. Ho did not appear on that 
day, although he did on a subsequent day 
when he explained.that he had not attend- 
ed because his master had told -him not to, 
The learned Sessions Judge considers that 
inasmuch as the conviction was illegal and 
could not be sustained, that therefore all 
ihe rest of the proceedings were ulíra vires, 
Ido not think that this contention is good. 
A man may be charged with an offence, 
and he may be able to show that he is not 
guilty of the offence; but while the charge 
is pending, the Magistrate is certainly en- 
titled to require the accused to give а 
bond for his attendance and the accused 
person, whether guilty or not, is bound to 
obay the ternis of the bond and to appear 
to answer the sharge. 5 

І set aside the conviction and sentensa. 
The fine, if paid, will be refunded. The re- 
oord may be returned. 


Conviction set aside. 
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CALCUTTA HIGH COURT. 
Catminat Revistox Case No. 104 or 1919. 
February 21, 1919. . 
Present: —Mr, Justice Richardson and 
Justice Sir Shamsul Нада, Кт. 
RADHARAMAN KUNDU—Faritivgse ° 
versus . 
KAMAKSHYA NATH ROY ~—Opposite 


PARTY, 

Joint trial of witness for prosecution and accused, 
legality of —Transfer of c1se, 

Inthe course of the trial of an acoused person 
for offences under sections 403 and 476 of the Penal 
Code, the petitioner, в witness for the prosecution, 
made certain statements in his deposition showing 
his complicity in the offeaces and the Magistrate 
ordered him to be put on trial along with the 
accused: 

Held, that the action taken by the Magistrate 
was quite legal, but inasmuch as the petitioner 
had boen examined on oath before the Magistrate 
who may have been to a certain extent prejudiced 
against him, the case against him should be tried 
by adifferent Magistrate. (p. 994, col. 2.] 

Rale against the Magistrate of Nadia. 

FACTS appear from the judgment. 

Mr. Orr (Deputy Legal Remembrancer), 
for the Crown, in showing oause.—This is a 
Rule to show oause why the prooeedings 
against the petitioner should not be quaghed 
or in tha alternative why the case should 
not ba tranaferrad from the Court of the 
trying Magistrate to the Court of some 
other Magistrate. 

The authorities show that if during the 
course of a trial the evidenca before the 
Magistrate discloses a new asoused, the 
Magistrate has got jurisdiction to take вот. 
nizznce against bim and issue process, 
Refers to section 351 of the Code of 
Oriminal Prosedure; Golapdy Sheikh v. Queen. 
Empress (1), Oharu Ohandra Das v. Narendra 
Krishna Ohakravarti (2), Bishen Doyal Roy v. 
Chedikhan (3), and Dedar Buksh v. Syamapada 
Malakar (4). The action taken by the 
Magistrate is quite legal and aiso justified 
by the facts. and circumstances of the oase. 
Further, it cannot ba said that tho peti- 
tioner will bs prejudiced in any way if be 
be tried by the present Magistrate. 

Babu Manmatha Nath Mukherjee (with 
him Babu Benoyendra Nath Ganguli), for the 

(1) 27 U. 979; 4 О, 17. N. 827; 14 Ind. Dee, (к. s) 


640. 

(2) 4 О, W. М. 367. 

(3) 4 О, W. М. 560, 

(4) 24 Ind. Cas, 954; 41 О, 1013; 18 С. W. N. 921; 15 
Cr. L J, 549, 
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Petitioner.— The points for decision are whether 
the initial proceedings are according to law, 
and whether the case against the petitioner 
should be transferred to the Court of some 
other Magistrate. 

„Ав regards the question of jurisdiction 
the authorities are not uniform, А ів. 
tinction is to be drawn between transferring 
a whole case and transferring part of a 
case a8 against a particular accused. But 
apart from the question of jurisdiction, it 
is not desirable and expedient that the 
petitioner should be put on his trial before 
the Magistrate before whom he was ex- 
amined on oath and by whom he was dis- 
believed, 

JUDGMENT.—It appears that one 
Kamakshya Nath Roy filed a petition of com- 
plaint before the Sub Divisional Magistrate 
of Nadia against one Swarup Chandra Das 
for having committed offences under sec- 
tions 403 and 476 of the Indian Penal Code. 
The Sub.Divisional Magistrate issued pro. 
cess against Swarup Chandra Das to answer 
to a charge under section 403 of the Indian 
Penal Code only. A 

Swarup Ohandra Das was said to be an 
agen& of a lady of the name of Hari Dasi, 
sister-in-law of the complainant Kamakshya. 
The allegation was that Swarup Das got- 
hold of а bond executed by one Lakhimoni 
in favour of Hari Dasi after the latter’s 
death and had satisfaction entered on the 
back of the bond falsely. It was alleged 
that the endorsement on the bask of the 
bond was made by the present petitioner; 
but no process was asked for against him 
as he offered to give evidence in support 
of the prosecution. He made a statement 
which was redused into writing, in which 
he admitted having made the endorsement 
and signed Hari Dasi’s name after her death 
at the instance of Swarup Das. The case 
was transferred by the Sub-Divisional Ma- 
gistrate to another Magistrate, Mr. H, Dutt, 
for disposal. Before Mr. Dutt the peti- 
tioner was examined as a witness for the 
prosecution and he resiled from the state- 
ment which he had made before and de- 
posed that he had made the endorsement 
during the lifetime of Hari Dasi at her 
request. Kamakshya thereupon applied to 
the Magistrate to put the petitioner on 
trial along with Swarup Das and the Magis- 
trate issued process against him. 
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This Rule was obtained for setting aside 
this order or in the alternative for а 
transfer of the case to soma other Magis- 
trate. As regards the legality of the action . 
taken by the Magistrate, we think on the 
authority of Charu Chandra Das у. Narendra 
Krishna Chakaravarti (2), Bishen Doyal Roy 
v. Ohedikhan (3) and Golapdy Sketkh v. Queen- 
Empress (1), that the action taken by the 
Magistrate was quite legal. 

It has, however, been urged before us, 
not as a matter of law but as a matter 
of expediency, that having regard to the 
fact that the petitioner was examined on 
oath before Mr. Dutt, that he should not 
be tried by him as Mr. Dutt may have 
to a certain extent been prejudiced against 
the petitioner. It is also urged that Swarup 
Das and the petitioner should not be tried 
jointly. 

Although we are of opinion that there is. 
no objection to the joint trial of the pett- 
tioner with Swarup Das, there seems to be 
some force in the first contention put for-' 
ward on behalf of the petitioner and аз һе” 
Magistrate has already ordered a trial de: 
novo, no inconvenience is likely to be: caused: 
to any party if the case be transferred for 
trial or enquiry, as the case may be, to such 
other Magistrate as the District Magistrate 
may appoint. 

We order accordingly. 


А Oase transferred, 
—— 


ALLAHABAD HIGH COURT. 
СвїмїхАһ Reviston No. 409 or 1918, 
August 2, 1918, 

Present:—Mr. Justice Piggott. 

SHER MOHAMMAD KHAN—Accusgp 

— APPLICANT 
versus 
EMPEROR—Ov»rrosrrE Parry, 

Criminal Prosedure Code (Act V of 1898), s. 195 
(6)—Sanction to prosecute— Application for revocation 
of sanction —Swuperior Court, duty of —Limitation. 

Inasmuch as a person against whom an order is 
made undereseotion 195 of the Criminal Procedure 
Code hasa statutory right to ask a superior Court 
to re-consider the order and to revoke the same if 
sufficient cause is shown,. the superior Court is 
bound to entertain an application for reyocation of 
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sanction gand to deal with 
the application is belated. 
Quere,—Whether the period of limitation for 
criminal appeals is applicable to a proceeding under 
section 195 (6) of the;Oriminal Procedure Code. 


it onits merits, even if 


Criminal revision from an order of the 
Sessions Judge, Saharanpur, 


Mr. Satya Ohandra Mukerji, for the Appli- 
eant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 


JU DGMUNT.—The learned Sessions Judge 
of Saharanpur had, in this сазе, an applica- 
tion before him under section 195, clause 6 
of the Code of Criminal Procedure, against 
an order represented to him as being an 
order of sanction under the same section 
passed by a Magistrate of the first olass 
subordinate to him, The person against 
whom tbat order had been passed had a 
statutory right to ask the Sessions Judge, 
as the superior Court, to re consider the 
Magistrate’s order of sanction and to revoke 
the same if it found that sufficient cause was 
shown. I think the learned Sessions Judge 
has been, to some extent, misled by the fact 
that one or more of the pleas taken before 
him were pleas against the regularity or 
validity of the order of sanction as passed. 
Even with regard to these pleas, it strikes 
me thatthe learned Sessions Judge took up 
too rigid and technical an attitude. If, as 
a matter of fact, the Magistrate’s order of 
sanction was bad in "law, the sooner that 
point was adjudicated upon and settled by a 
competent Court, the better for every one 
concerned, and the Sessions Judge could have 
passed a formal order of revooation on the 
mere ground that the order, as it stood, was 
irregular and likely to prove inoperative. 
However this may be, there were other pleas 
taken inthe petition to the Sessions Court 
which raised the question of the propriety 
of the order, apart altogether from its valid- 
ity. This was a question which the person 
interested had a right to bring to the notice 
of the Sessions Court. The only reason given 
by the learned Sessions Judge for not look- 
ing into the matter from this point of view 
is that the application was in his opinion 
belated. It was made to him within 21 days 
of the order complained of and he *does not 
Suggest that it was barred by limitation. 
Even supposing that the period of limitation 
prescribed for & oriminal appeal be held ap- 
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plicable to а proseeding under section 195, 
clause 6 of the Criminal Procedure Code, I 
think the Jearned Sessions Judge was bound 
to entertain this application and to deal 
with it on its merits. I set aside the order 
complained of and return the record to the 
learned Sessions Judge, with directions to 
restore it to its file of pending applications 
and to dispose of it according to law. 


Application allowed; Record returned, 





BOMBAY HIGH COURT. 
Самїнлһ APPEALS Nos, 241 AND 242 ок 1318. 
September 26, 1918, 
Present:—Mr. Justice Heaton and Mr. Justices 

‘ Hayward. 
EMPEROR— APPELLANT 
versus 


PUNJAGODAD AND ANOTHER— RESPONDENTS. 

Penal Cede (Act XLV of 1860), s. 427—Catlle 
Trespass Act (I of 1871), s 26—Mischief — Cattle 
straying and causing damage—Negligence—Intention 
— Offence. . 

Where it is established that an owner of cattle 
habitually and intentionally permits his cattle to 
stray inorder that they might graze on the crops 
of others, then any given instance of such straying 
cannot be regarded merely as case of negligence 
and the owner isin such a case guilty of offences 
under section 427 of the Penal Code and section 26 of 
the Cattle Trespass Act. Гр. 996, col. 3; p. 937, col, 1.] 

Appeals by the Government against the 
order of acquittal passed by the Sessions 
Judge, Ahmedabad. 

Mr. 5. 8. Patkar, Government Pleader, for 
the Crown. 

Mr. G. N. Thakor, for the Accused. 

JUDGMENT, 

Heatos, J.— The Government of Bombay 
have appealed against the asquittal by 
the Sessions Judge of Ahmedabad of two 
men who were originally convicted by the 
first class Magistrate of Nadiad for 
mischief under section 427 of the Indian 
Penal Code, and also under section 26 of 
the Cattle Trespass Act. The fasts broadly 
are these. One day cattle belonging to 
the two accused were found in the Nadiad 
Association Farm, and they did on that 
occasion damage, which is estimated at 
more than Rs. 200, to the growing erops. 
This farm had been troubled ou previous 
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occasions by trespassing cattle and damage 
had also been done and as the Farm 
Overseer tells us, someof the cattle that 
came on to the farm on the particular 
occasion we°are concerned with, were the 
fame whioM had previously damaged the 
.erops at the farm. On the previous occa: 
sions apparently the farm people had failed 
to seize the cattle but on this particular 
occasion—it was the 26th November 1917— 
they seized and took them to the pound. 


About these facts there is no doubt 
whatever. The two accused are the owners 
of the cattle and are Rabaris. There are 


two theories in this oase: оре is the 
theory of the .prosecution and the other 
that of the defence. The prosecution say 
that the accused, the owners of the cattle, 
habitually allowed them to stray in order 
that they might feed on the growing 
‘crops of others, The alternative defence 
theory is that there was no such intention 
or purpose but that the cattle owners or 
Rabaris were not quite so careful as 
perhaps they ought to be, and consequently 
this unfortunate result happened. Now 
if it is established that the Rabaris did 
habitnally and deliberately permit their 
cattle to stray in order that they might 
graze on the orops of others, then ару 
‘given instance of such straying cannot, ав 
a matter of common sense and ordinary 
reason, be regarded merely as а case of 
negligence. Equally clearly any such case 
falls within the definition in section 425 of 
ithe Indian Penal Code and within section 
26 of the Cattle Trespass Act. As regards 
the latter. section, I may mention here 
that the Sessions Judge in appeal fell into 
an error in supposing that the operation 
of this section had not, in the Nadiad 
Taluka, been extended to the case of 
cattle, The Government Pleader has pointed 
' ont to us that in fact it has been во 
extended, and this will appear from the 
Notification No. 4069 dated 24th November 
published at page 968, Part I of the 
Bombay Government Gazette, 1891. Now, 
as I said, if these cattle were habitually 
and intentionally so conducted or driven as 
to result in their grazing on other peoples’ 
crops, then the offences charged would be 
proved, The question before us, therefore, 
is not а question of law at all, but a 
question of fact, Are we justified in 
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inferring or compelled to infer from ihe 
circumstances proved in the case that 
these Rabaris deliberately and designedly 
permitted their cattle to graze оп the crops 
of others? The circumstances established 
ure not only those which I have already ` 
mentioned. There are these further facts: 
The cattle of these two accused have been 
impounded, between the Ist of April 1917 
and lst January 1918, 85 times in the 
oase of the first accused, and 94 times 1n 
the case of second. In a great majority 
of these cases they were impounded not by 
public servants but by private persons. 
Where these impoundings were by private 
perscns, the inference is that they were 
made because the cattle had done damage 
to the crops: of those persons. 1 think 
when facts such as these are established— 
and they are established in this case — 
one is driven to the conclusion that these 
Rabaris did designedly contrive that their 
сае should graze on other people's crops. 
I really cannot myself find any other 
rational explanation of the matter. To me 
it seems to be futile to talk of nothing 
worse than negligence. 1 think any ordinary 
reasonable man would in all probability 
infer an undoubted and deliberately mis- 
ehievous intention, and that is what I do 
infer. The defence evidence is entirely 
unconvincing. The defence say that the 
Rabaris’ cattle strayed when taken to their 
grazing lands. Bute the -straying was too 
persistent for this explanation to account 
for it in a way satisfactory to what I 
conceive to be the average mind. There- 
fore, the prosecution hava made out a 
clear intention in the accused to Have 
their cattle graze on crops at the expense 
of the farmers. This, in my opinion, clearly 
falls within the definition of mischief in seo- 
tion 425, Indian Pena] Code, and equally 
within the intenjion of section 26 of the 
Cattle Trespass Act. 

When the matter went in appeal before 
the Sessions Judge, he acquitted the aconsed 
partly because he made a mistake as 
to the application of sectiun 26 of the 
Cattle Trespass Act and partly because he 
thonght that no more than negligence 
should ba the inference from the circum: 
stances. It is clear from what I have said 
that this is, in my opinion, a mistaken ооп» 
elusion. 


e 
Vei, L] 
e 
EMPERORQU, MAKUND PATEL, 


We „agree that these two men must be 
convicted of offences under section 427, 
Indian Penal Code, and section 26 of the 
Cattle Trespass Act and that they should 
both of them undergo rigorous imprisonment 
for three months in each ease and that the 
order as to fines should remain as in the 
judgment of the first class Magistrate. 

Haywarp, J.—I eoneur. I consider that 
criminal intention has bsen completely proved 
by the previous 85 occasions in which the 
cattle of accused No. land the 94 occasions 
in which the cattle of ascused No. 2 had been 
impounded for trespass during the preceding 
ten months. The impoundings were mostly 
by private persons who could only have 
impounded cattle for straying upon, and doing 
damage to, their lands under section 10 of 
the Cattle Trespass Act. When the ques- 
tion is whether an act was accidental or 
intentional, a series of similar occurrences 
ате relevant under sestion 15 of the Indian 
Evidence Ast. It is not essential to prove 
an act but it is sufficient to show an omission, 
such as the omission to take due care of 
eattle, to constitute the offence of causing 
mischief by reason of {he provisions of 
section 32 of the Indian Penal Code. It is 
again not necessary to prove that the accused 
direotly intended the mischief caused or that 
it was inevitable, as stated by the learned 
Sessions Judge. It is sufficient to show 
that the acoused knew it was likely that the 
mischief would result, аз expressly prescribed 
in seotions 425 and 427 of the Indian Penal 
Code. Deterrent sentences are, in my 
opinion, necessary in view of the remarks 
regarding the seriousness of such offences 
made in the judgment by the learned Ses- 
sions Judge. 

Appeals allowed, 


PATNA HIGH COURT. 
CriminaL Rererence No. 16 or 1917. 
April 24, 1917. 
Present:—Mr. Justice Mullick. 
EMPHROR—Proszcoyor 
CeTEUE 


MAKUND PATEL— PETITIONER, 
Criminal Ртозедцте Qode (Act V of 1898), ss. 4 
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(h), 203, 476—Penal Code (Act XLV of 1860) 
s. 211 — Information, reported by Police to be false— 
Complainant asking fer judicial enquiry —Application, 
whether complaint—Procedure—Order directing pro 
secution of complainant, legality of—Jurisdiction, e 

Where an information is reported by the Police 
to be false and the complainant asks for a judicial 
enquiry into the charge made by,him, his ар. 
plication amounts toa complaint within the mean- 
ing of section 4 (А) of the Original Procedure 
Code, and the proper mode of dealing with it is 
toexamine the complainant on oathand to dispose 
of the application as & complaint under the pro- 
cedure indicated in Chapter XVI of the Code.[p. 999, 
cols, 1 & 2.] 

Petitioner preferred & charge of dacoity before 
the Police and on the Polics reporting that the 
charge was maliciously false, the petitioner asked 
for a judicial enquiry. The Magistrate thereupon 
examined him on oath and as the latter failed 
to produce any evidence to substantiate the charge, 
dismissed the complaint under section 203 of the 
Criminal Procedure Code and under section 476 
of the Code directed his prosecution for an 
offence under section 211 of the Penal Code: 

Held, that the application made by the petitioner 
asking for a judicial enquiry amounted to a com- 
plaint, and that the Magistrate being seized of 
the case had jurisdiction to direct the prosecution 
of the petitioner, the offence having been brought 
to his notice in the course of a judicial proceeding. 
[p. 999, col, 1.] 

Reference made by the Sessions Judge, 
Manbhum-Sambalpur, under sestion 438 
Criminal Procedure Code. ° 

FACTS appear from the following ex- 
tracts from the letter of reference of Mr. W. 
H. Boyce, Sessions Judge of Manbhum- 
Sambalpur, dated 5th March 1917, re. 
commending that the order cf BabuB. N. 
Misra, Deputy Magistrate of Sambalpur, dated 
20th January 1917, directing the prosecution 
of the complainant under seotion 211, Indian 
Penal Code, may be set aside :— 

"1. Makund Patel lodged a complaint under 
section 392, Indian Penal Code, at Jharsu- 
guda Thana in the District of Sambalpur 
which the Police reported to be false. The 
Sub-Inspestor prayed for his prosecution 
under section 182/211, Indian Penal Code. 
On receipt of this report the Sadar Sub- 
Divisional Officer passed an order on the 
complainant to show cause why he should 
not be prosecuted under sections 211 and 
182, Indian Penal Uode. On the date fixed, 
complainant showed cause by means of a 
petition in which he affirmed the truth 
of his first information and in conclusion 
prayed that his statement showing ce-se 
be accepted and his witnesses being examin- 
ed, the proceeding against him be dropped,’ 
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The order passed on that was: ‘A petition 
is filed for summons against his witnesses. 
Issue on payment of costs’, On the next 
date the complainant filed a petition stat- 
ing? that his witnesses had been gained 
over and praying ‘that a judicial enquiry 
be held in order to see if there is a 
prima facie case against him before sano- 
tion is givene for his. prosecution.’ The 
Sub.Divisional Officer on receipt of this 
took one day’s time to consider the Jaw 
on the subject and next day when he had 
considered the law the complainant had gone 
away. An order was then passed calling 
on him ‘to appear and state his case on 
oath and to substantiate his statement 
on oath by witnesses.’ On the date fixed 
be appeared and was examined on oath. 
- No evidence was taken to show that the 
case was false but his prosecution under 
section 211, Indian Penal Code, was sanction- 
ed partly on the basis of the Police report 
and partly because his ‘failure to sub. 
stantiate his case raises a fair presumption 
that there is a reasonable chance of con- 
viction. The complainant then filed a 
petition before me asking that his sanction 
be revoked. 


"9e І recommend that the sanction be cet 
aside on the following groundse:— f 
- “Firstly, after the Police had reported 
the oase to Бе false the complainant did 
not apply to the Magistrate impugning 
the report and asking for a judicial 
investigation into the truth of his 
mation. Consequently the complainant 
never made a complaint to the Magistrate 
and he conld not grant sanction to prosecute 
since the alleged offence was committed not 
in his Court but in relation to a Police 
investigation. 16 is on this Police investiga- 


tion that the Magistrate has mainly based 


his order. The Tayabullah v. 
Emperor (1) is on all fours with 
this except tbat in that oase no 
complaint on oath was made to the Magis- 
trate; whereas in this onse the Magistrate 
took the precaution of sending for the 
complainant and taking his statement on 
oath. 1t is very doubtful however, 
wkether a person thus sent for and examin. 
ed on oath oan be said to have preferred 


a complaint. Secondly, even if it were 
(1) 36 Ind. Cas, 845; 20 C. W. N. 1265; 24 C. L.J. 
134; 48 О. 1152; 18 Or. L, J. 18 


case 
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held to be а complaint under section 4 
(2), Criminal Procedure: Code, the «Magis- 
trate had no grounds before him on which 
to base an order for sanction to prosecute 
under section 211, Indian Penal Code, since 
no evidence whatever was 
him to show that the case was false...... 1 

Mr. Manohar Lal (Assistant Government 
Advocate), opposed the reference by the 
Sessions Judge and submitted that the 
learned Judge was wrong in saying that 
the complainant never made a complaint to 
the Magistrate. The complainant actually 
prayed for a judicial inquiry, and this has 
been repeatedly held to be a complaint 
under section 4 (A) of the Code; quotes 
Queen. Empress v. Sham Lall (2), 

The procedure adopted by the Magistrate 
was in strict accordance with law. The 
complainant having virtually abandoned 
his case, as contemplated in Queen- Empress v. 
Sham Lall (2), the Magistrate had materials 


before him to justify the order directing 


the prosecution of the complainant. 

Tayabullah v. Emperor (1) relied on 
by the Judge is distinguishable beoause 
in that easethe complainant never prayed 
for a judicial investigation. 

JUDGMENT.—This reference has been 
made by the Sessions Judge of Manbhum- 
Sambalpur asking us to set aside the pro- 
ceedings taken under section 476, Criminal 
Procedure Code, againstone Makurd Patel 
for his proseeutiqn under sections 211. and 
182, Indian Penal Codey for preferring a false 
charge of dacoity before the Police. 

It appears that after the Police reported 
the information given by the somplainant 
to be maliciously false, a notice wes issued 
upon the complainant by the Deputy Magis. 
trate of Sambalpur calling upon him to 
show cause why he should not be prosecuted 
for making a false charge. The complain- 
ant appeared and filed a, petition before the 
Deputy Magistrate, asking for a  judioial 
enquiry. 

On the 9th January 1917 the’ Deputy 
Magistrate found the complainant absent 
and called upon him, to appear and sub. 
stantiate his case by evidence. On the 
20th January the Deputy Magistrate ex. 
amined the complainant on oath, but. the 
complainant, had no evidence to adduce and 


(2) 14 C. 707 (P. B.) 12 Ind, Jur. 56; 7 Ind. Deo, 
(x. s.) 409. 


recorded by , 
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was unable to take any steps to prove his 
oase. “The Deputy Magistrate then dismissed 
the complaint under section 203, Criminal 
Procedure Code, declared it to be malieiously 
false, and sent the complainant tothe Sub- 
Divisional Magistrate for trial for an offence 
under section 211, Indian Penal Code. 

The language used by the learned Deputy 
Magistrate is somewhat inaccurate, for he 
says in one partof his order that he sans- 
tions the prosecution of the complainant. 
It is quite clear, however, that the Deputy 
Magistrate intended to proceed under section 
476 of the Criminal Procedure Code and 
not under section 195. The complainant 
thereupon moved the Sessions Judge of 
Manbhum-Sambalpur in appeal, but that 
officer finding that-no appeal lay against 
an order under section 476, Criminal Pro- 
cedure Code, has treated the application 
as one for revision and referred the case 
ёо us under section 438, Criminal Procedure 
Code. 

The main ground upon which a reference 
is made is that the application of the 
complainant to the Deputy Magistrate asking 
for a judicial enquiry was not a complaint 
and that although it was open to the 
Deputy Magistrate taking cognisance’ of the 
Police report t» direct a prosecution under 
Sestion 211, Indian Penal Code, upon the 
Police report itself, that procedure has not 
been followed in this case and that the 
proceedings purporting to be founded upon 
a judicial proceedin& before the Deputy 
Magistrate are without jurisdiction inasmuch 
as there were no judicial proceedings in that 
‘Gourt.’ Now whether the learned Daputy 
Magistrate -in taking proceedings under 
section 476 had jurisdiction, depends upon 
whether the matter oame under his oog- 
nisance in the course of judicial proceedings. 
If the application made by the complainant 
for a judicial enquiry was а complaint, 
then there were judisial proceedings of which 
the learned Deputy Magistrate was seized. 
I am unable to appreciate ће grounds on 
which the learned Sessions Judge considers 
that the application of the somplainant is 
not а complaint within sestion 4 (h) of the 
Criminal Procedure Code. It has been 
repeatedly held that applisations of this 
nature are complaints and thaé the proper 
mode of dealing with them is to examine 
‘the complainant on oath and to dispose of 
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the application as а complaint under the 
procedure indicated in Chapter XVI of the 
Criminal Procedure Code. In my opinion 
the view taken by the learned Sessions 
Judge is contrary to law and unsupported 
by any authority and the reference must be 
disallowed. The proceedings against the 
complainant are good in law and the proseou- 
tion will proceed. . 
Reference disullowed. 





BOMBAY HIGH COURT. 
Criminat Rererence No. 39 or 1918. 
November 12, 1918. 
Present: —Mr. Justice Heaton and 
Mr. Justice Pratt. 
EMPEROR-—PRosEOUTOR 
versus 


LALLU WAGHJI—AOcCCOSED. 
% Penal Code (Act XLV of 1860), s. 879— Theft — 
Possession, what is— Distraint of chattels, how effected— 
Removal of attached | goods—Offence —Bombay Land 
Revenue Code (Act V of 1879), s. 154. 

А seizure for distraint of chattels may be either 
actual or constructive. Itisnot necessary that the 
er actually be touched or handled. [p. 1000, 
col. 2. 

Physical contact is not necessary to completo 
physical possession, and possession depends upon 
the physical possibility of the possessor dealing with 
the thing exclusively. [p. 1000, col. 2.] 

Accused having made default in the payment of 
land revenue, the Mamlatdar proceeded tothcir house 
and under section 154 of the Bombay Land Revenue 
Code made a panchnama declaring their buffaloes to 
be under attachment. Subsequently the accused 
removed the buffaloes: 

Held, that the Mamlatdar must be deemed to have 
been in possession of the buffaloes and that their 


removal constituted the offence of theft. Гр, 1000, 
col. 2.) 
Criminal reference made by the Sessions 


Judge of Ahmedabad. 

Mr. R. J. Thakor (for Mr. G. N. Thakor), 
for the Accused. 

Mr S. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Pratt, J.— This isa reference from the 
Sessions Judge of Ahmedabad in the oase 
of acoused No 1, Lallu Waghji who was 
convicted of the offence of theft by the 
first class Magistrate of Nadiad. Lallu 
Waghji was the Ist aceused in the case . 
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before the Magistrate and he and two 
others were convicted of theft, The two 


others, acoused Nos. 2 and 3, appealed to 
the Sessions Judge and the Sessions Judge 
reversed the convistions of asoused Nos, 2 
and 3 under section 379. The case of acoused 
No. 1, Lalle Waghji, is referred to this 
Court, a8 no appeal lay in his case, the 
sentence being*one of simple imprisonment 
for three weeks only. ` 

The facts out of which the convictions 
arose are as follows:— Accused Nos. 2 and 
3 had made a default in the payment of 
land revenue and the Mamlatdar proceeded 
to their house to make a distraint of move- 
ables under section 154 of the Bombay Land 
Revenue Code. Не found two she.buffaloes 
belonging to these accused which were being 
milked by a womanof the defaulters’ house- 
hold. He told her he intended to attach 
the buffaloes and the woman said that he 
might do so after -she had finished milk. 
ing them. The Mamlatdar allowed her to 
finish and then made a panchnama declar- 
ing the buffaloes to be under attachment, 
Acoused Nos. 2 and 8 tried to remove the 
buffaloes on the pretext of watering them, 
but were prevented from doing so by the 
Mamlatdar. Subsequently at the instigation 
of acoused Мо. 1, Lallu Waghji, who is a 
leading villager, accused Nos. 2 and 3 
untied and removed the buffaloes, The 
Sessions Judge is of opinion that the re. 
moval of the buffaloes did not amount to 
theft, because the buffaloes’ were not at 
the time in the possession of the Mam. 
latdar. He says in his judgment that it 
is necessary for the person effecting the 
attachment actually to lay hands on the 
animals or some fastening thereof, and that 
until that ig done, there is no attachment 
апу more than thereis arrest without im- 
position of hands, А 

We think this statement of law is in- 
correct, The English common law rule ia 
that, except’ in case of submission, arrest 
of person consists of the actual seizure or 
touching of the body of а person with a 
view to his. detention. This rule would 
no doubt be followed in India although 
there is no express authority on the sub- 
ject, but it has no application to distraint 
of chattels. The attachment was not under 
the Code of Civil Procedure, and, therefore, 
the provisions of Order XXI, rule 43, 
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which require actual seizure, do not apply. 
The common law rule as to seiztre for 
distraint of chattels ‘is that the seizure may 
be either actual or constructive. This is 
illustrated by the case of Cramer v. Mott 
(1), where the refusal of a landlord to al- 
low the owner of a piano leb on hire to 
his tenant to remove the piano until his 
rent was paid was held to be a sufficient 
seizure, although the landlord had never 
touched the piano, 

The point which the Sessions Judge 
had to consider was whether the buffaloes 
were in possession of the Mamlatdar. Now 
physical contact is not necessary to som- 
plete physical possession, and possession 
depends upon the physical possibility of 
the possessor desling with the thing exclu- 
sively. The facts here found are that the 
Mamlatdar hada statutory rightto take poses: 
sion, he came to the place where the buffaloes 
were with the intention of taking possessions 
he made a declaration and the panchnama that 
he had taken possession and he exercised 
the right of possession by forbidding the 
defaulters from removing them. On these 
facts we think the Mamlatdar was in pos- 
session and that the offence of theft was 
constituted by the removal of buffaloes. 

We, therefore, see no reason to interfere 
with the conviction and sentence passed by 
the Magistrate, first class, of Nadiad, 
and direct that the record and proceed. 
ings be returned. • 

Нваточ, J.—I concur,” 

Ocnviction and sentence confirmed. 

(1) (1870) 5 Q. B. 357; 89 1, J. Q. В. 17%; 22 D. 
т. 857; 18 W. R. 947. . 


ALLAHABAD HIGH COURT. 
ORIMINAL Rererence No. 670 or 1918. 
Ostober 4, 1918. 
Fresent:—Mr. Justice Tudball. 
EMPEROR— PROSECUTOR 
versus 
MI§RI LAL—Accussp, 


Criminal Procedure Code (Act V of 1898), s. 662 
applicability of—Accused convicted and sentenced, 


whether can be released under s. 462, 


Y 


е 
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Where ап acoused person has not only been 
convioted but also sentenced, the provisions of 
section 562 of the Code of Criminal Procedure 
become inapplicable to the case. 


Criminal reference made by the Sessions 
Judge, Mainpuri. 

Mr. Satya Chandra Mukerji, for the Op- 
posite Party. 


JUDGMENT.—tThis case has been refer- 
red to this Court by the learned Sessions 
Judge of Mainpuri. The facts are briefly as 
follows—Misri Lal, a young man, aged about 
24 years, a Jain by caste and also a karinda 
of a Zemindar by profession, cheated the 
complainant Balkishen, another Bania, and 
induced him to make over to him a gold 
chain and two gold rings. He then pledged 
the gold chain to another person. What hap- 
pened to the gold rings is not known. Bal. 
kishen made а complaint. Misri Lal was put 
upon his trial. He put forward an absurd 
and childish defence. The Magistrate found 
him guilty. He passed the following order: 
“I sentence him to six months’ rigorous 
imprisonment and pay Rs. 150 asfine. The 
accused is a young man of a respectable 
family and there is no previous conviction 
against him. I do not think a jail-life will 
be suitable for him. Therefore, under section 
562 of the Code of Criminal Procedure in- 
stead of sending the accused to jail I order 
that if the accused exesutes a personal bond 
of Rs. 200, with two sureties ‘of Rs. 500 
each for keeping good. behaviour for six 
months, he be released on probation of good 
conduct. In default of payment of fine the 
accused ів to undergo three months’ rigorous 
imprisonment. Out of the fine, on being 
realised, Rs..30 to be paid to the complainant 
as compensation after the period of appeal.” 
"The accused appealed to the Sessions Judge, 
who on the facts ваше to the same conolu- 
sion as the Magistrate and dismissed the 
appeal He then, submitted the record to 
this Court with а recommendation that the 
sentence passed by the lower Court be set 
aside and a legal sentence bə passed, It 
was quite unnesessary for the Sessions Judge 
to refer this matter to this Court. It was 
within his power on appeal to maintain the 
conviction and so much of the sentence as 
was legal and to set aside the illegal portion 
` of the Magistrate’s order. Ав the record, 
however, is before this Court and notice has 
issued to Misri Lal to show cause why the 
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illegal part of the sentence should not be set 
aside and a suitable order passed, I proceed 
to deal with the oase instead of wasting 
further time by sending it back to the Sos- 
sions Judge. Itis obvious that section 562 
cannot be applied, because thee Court has not 
only convicted the accused hnt  sentenaed 
him as well, So much of the Court's order 
ав purports to have been passed under sec- 
tion 562 is, therefore, set aside. There re- 
mains the question of sentence. The learned 
Sessions Judge is of opinion that the sentence 
inflicted cn appellant was in any case very 
inadequate. It is true that the accused Misri 
Lal has been guilty of rather a mean act of 
dishonesty. At thesame time it is evident 
that he is not only young but also very 
foolish, for he promptly pledged the orna- 
ment to another man and his foolish act 
came to light ata fairly early date. Asfar 
as canbe seen if is his first false step that 
he has made and it would not be wrong in 
the case to temper justice with a little meroy 
and to give him another chance in life. The 
present case will probably be a warning to 
him. The sentence imposed by the Magis- 
trate is rigorous imprisonment for six months 
plus a fine of Rs. 150. The sentence is one 
in which aterm of imprisonment, h8wever 
slight, must be imposed. I reduce the sen- 
tence of imprisonment from one of six 
months’ imprisonment to one of imprisonment 
for one day and substitute therefor anaddi- 
tional fine of rupees one hundred (Rs. 100). 
I further direct that instead of Rs, 32 being 
paid to the complainant for compensation, 
this sum be increased to one of rupees fifty 
(Rs. 50). I allow one week’s further time 
from the date on which this order reaches 
the Court below to pay the additional fine. 
As the accused is present in Court, I detain 
him in this Court till the rising thereof and 
thereby it will be unnecessary for him to 
go to jail to suffer any farther punishment. 
. Sentence altered, 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1026 or 1918. . 
December 20, 1918. 

"Present: —Mr. Justice Rishardson and Justice 
Sir Syed Shamsul Huda, Kr. 

OHI BHUSAN ADHIKARY— 

* AND'ANOTHER— PETITIONERS 

e — versus 


EMPEROR—Opposite Party, 
Criminal Procedure Code (Act V of 1898), ss. 239, 
537—Joint trial—-Misjoinder of charges-—Thief and 
receiver of stolen property, whether can be jointly 
tried—Same transaction--Penal Code (Act XLV of 


1860), ss. 408, 411. — 7 

The joint trial of thieves and receivers of stelen 
properties is illegal unless the offences charged 
were committed in the course of the same transac- 
tion within the meaning of section 239, Criminal 


Procedure Code. [p. 1002, col. 2.] 

Where property is stolen and the proceeds of 
the theft are separately received at different times 
by different persons, these persons cannot be tried 


together. [p. 1002, col. 2.1 | j 

The petitioners, who were assistants in a shop, were 
charged with criminal misappropriation of cloth. 
Two other persons were jointly tried with them 
on the allegation that one of them had received 
stolen cloth from one of the petitioners and the 
other from the other petitioner. No charge of 
conspiracy was framed against the four accused: 


Held, that there was a misjoinder of charges 
and that the joint trial was wholly illegal; and 
that it@could not be a bad trial as against the 
receivers of the stolen property and a good trial 
as against the petitioners. [р. 1002, col. 2.] 


Criminal revision against the order of the 
“Sessions Judge, Dinajpur, dated the 21st 
September 1918, affirming that of the 
"Magistrate, lst Class, dated the 20th June 
1918. 

Babu Manmathonath Mukherjee, for the 
Petitioners. 

JUDGMENT.—The two petitioners, Ohi 
Bhusan Adhikary and Ramanath Dey, were 
assistants in a cloth shop. Тһе case for 
the proseoution is that they misappropriated 
cloth belonging to their employer. They 
were tried along with two other persons, 
Ram Gopaland Kali Naran. It was alleged 
that Kali Naran had dishonestly received 
stolen sloth sent to him by Ohi Bhusan 
and that Ram Gopal had dishonestly received 
stolen cloth sent to him by Ramanath. No 
charge of conspiracy was framed against 
the four men. The petitioners were charged 
under section 408 of the Penal Code with 
the cffence of criminal breach of trust by 
u eletk or servant. Kali Naran was charg- 
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‘ed with abetting the conimission of that 


offence by Ohi Bhusan and Ram Gopal with 


‘abetting its commission by Ramanath. The 


trial ended in the conviction of all the 
accused on the charges framed against 
them. 

The case then came before the Sessions 
Judge on appeal. The learned Sessions Judge 
very properly observed that there was no 
charge of conspiracy. He further held that 
if Kali Naran and Ram Gopal had com. 
mitted any offence, it was the offence of 
dishonestly receiving stolen property and 
that their conviction for abetment could 
not be supported. So far as they were 
concerned, he held that the trial was bad for 
misjoinder of charges and on that ground he 
acquitted them. 

As to the petitioners, the Sessions Judge 
found that they had acted in concert and 
he upheld their convictions under sec- 
tion 408. e 

The petitioners obtained this Rule on 
two grounds, firstly, on the ground that 
the joint trial of the four accueed persons 
was illegal, and, secondly, on the ground 
that certain statements made by Ramanath 
have been wrongly treated as confessions and 
wrongly admitted in evidence. 

We are of opinion that the Rule must be 
made absolute on the first ground, and that 
being во, it will not be necessary for us to 
deal with the second ground. 

It seems olear „that if there was a mis- 


‘joinder of charges, it affected the legality 


of the whole trial, The trial, in view of the 
point which arises, cannot be a bad trial 
of Kali Naran and Ram Gopal and a good 
trial of the petitioners. A 


The whole question is whether the offenoes 
charged were committed in the course of - 
the same transaction within the meaning 
of section 239 of the Criminal Pro- 
cedure Code. In _ thise Court judicial 
opinion isin favour of the view that where 
property is stolen and the proceeds of the 
theft are separately received at different 
times by different persons, these persons 
cannot be tried together: Abdul Magid v. 
Emperor (1). It has also been held that 
when goods are stolen and subsequently re- 
ceived by a receiver, it will depend on the 

° 


(1) 33 0. 1256; 3 C. L. J. 412; 10 C. W, N. 912; 8 Or. 
LJ39 45; - 
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eireumatanoes whether the theft and the 
receipt are parts of one and the same 
transaction, so that the thief and the re- 

_ ceiver can betried together. See Bishnu v. 
Empress (2). 

In the present case if the offences charged 
against Kali Naran and Ram Gopal were not 
committed in the same transaction, those 
offences and the offences charged against 
the petitioners cannot all have been commit- 
- ted in the same transaction, 

The result is that the conviction of the 
petitioners and the sentence passed on them 
must be set aside, The petitioners will be 

-released from their bail bonds, 

Jt will be open to the proper authority, if so 
advised, toinstitute further proceedings against 
the petitioners. 


Rule made absolute. 
(2) 1 0. W. N. 35. 


MADRAS HIGH COURT. 
Carmina, APPEAL NO, 778 or 1918. 
March 31, 1919. 

Present:—Mr. Justice Phillips and 
Mr. Justice Napier. 

Tat PUBLIC PROSECUTOR — 
APPELLANT 
versus 
SANKARALINGAM MOOPAN~—Acorsxp. 

Madras Local Boards Act 67 Mad. of 1884), s. 98 
(1), (2)—'Other person *duly authorised as aforesaid’, 
meaning of — Delegation of authority. 

The words ‘other person duly authorised as 
aforesaid’ in section 98 (2) of the Madras Local 
Boards Act do not refer only to ‘somo person duly 
authorised by him in that behalf! mentioned in 
section 98 (1) of the Act, 

There must be a separate authorization under 
each clause of the section and the words ‘as aforesaid’ 
in clause 2 must be read as meaning ‘by him in that 
behalf’. à 

Appeal, under,seotion 417 of the Code of 
Criminal Procedure, 4898, against the 
acquittal of the aforesaid acoused by the 
Вор. Divisional Magistrate, Sivakasi in 
Criminal Appeal No. 18 of 191%, on his file, 
(C. C. No. 11 of 1918 on the file of the Court 
of the Stationary Sub Magistrate of Sattur), 

The Public Prosecutor, for the Appellant. 

JUDGMENT.— We cannot agree with the 
Sub Divisional Magistrate that the words 
“other person duly authorised as aforesaid,” 
F section 98 (2) of tke Local Boards Act 
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refer only to "some person duly authorized 
by him in that behalf" mentioned in seotion 
91 (1), for we think that the use of the single 
word “other” precludes this view, whioh 
would require the ‘word "any" ог ®впоһ 
other" to support it. In oup opinion there 
must be a separate authorisation under each 
clause of the section, and the words “as 
aforesaid” in clause 2 must һә read as 
meaning "by him in that behalf.” ln this 
view the notice issued by the Union Chairman 
was valid, as authority has been given to 
him by Exhibit C. Section 33 of the Aot 
does not restriot specific delegations allowed 
by other sections of the Act, and there is 
no reason to read the words “other person” 
as meaning Vice President alone. 

The case against accused being a summons 
саве no charge was necessary, and as acoused 
was represented by a Vakil he must have 
been aware of the charge against him, 
and could not have been prejudiced by the 
Magistrate's omission to explain 16 to him, 

We set aside the order of acquittal and 
confirm the conviction and sentence of the 
Sub-Magistrate. 

Acquittal set aside, 
M. С. Р, 





ALLAHABAD HIGH COURT, 
CriminaL Revision No. 73 or 1919, 
February 22, 1919, 
Present:—Mr. Justice Piggott. 
EMPEROK-— PROSECUTOR 
versus 
Musammat МОША — А сосвер. 

Penal Code (Act XLV оў 1860), ss. 809, 319, 511— 
Attempt by woman in advanced state of pregnancy 
to gommit suicide—Child born dead — Offence. 

Where a woman driven almost frantic by pains of 
prolonged labour actempted to take her own life and in 
во doing her infant was born dead: 

Held, that she was guilty of attempting to commit 
suicide, but that she could not be convicted of 
attempting to voluntarily cause miscarriage. Lp. 1004, 
col. 1.] 

Criminal revision from a Sessions state- 
ment. : | 

Mr. В. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—Musammat Mulia, a woman 
about thirty years of age, of the Kumhar or 
potter caste attempted to take her own life 
by throwing herself down a well She 
has been rightly convicted of an offence 
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under section 809 of the Indian Penal Code. 
It so happened that this unfortunate woman 
was af that moment in an advanced stage 
of pregnancy. Indeed the excuse she her- 
self put forward for her rash and oriminal act 
was that вре hdd been driven almost frantic by 
thô paina of prolonged labour. She was actually 
delivered of a, child while in the well and 
it is not surprisivg that the unfortunate 
infant was born dead. On this state of 
facts the learned Sessions Judge has argued 
himself into a conviction that Musammat 
Mulia committed a further offence, namely, 
that of attempting to cause herself to 
miscarry and he has convicted her under 
section 312, read with section 511 of the 
Indian Penal Code. I find it quite im- 
possible to understand how the act й іп 
question can ba brought within the purview 
of these sestions. If avy further offense 
was in fact committed by the woman, 
beyond that of attempting to take her own 
life, is would apparently ba ona falling 
within the purview of section 315 of the 
Indian Penal Code; but the learned Sessions 
Judge correctly found that the provisions 
of this section could not be applied. He 
brings it under section 312 by reason of 
the definition of the word ` voluntarily” 
in an earlier portion of the same Code, 
It is sufficiently ohvious that, so far as 
concerns the fact that the child was not 
born alive, there was no question of any 
attempt. The result of the woman’s throw- 
ing herself iuto the well was that the 
child was born dead. I'am quite satisfied 
that the idea of possible consequences 
to the obild was simply not present at all 
to the woman’s mind when she committed 
the rash and criminal act for which she 
has been rightly convicted. I set aside 
the conviction and the sentence under 
section 312, read with section 511 of. the 
Indian Penal Code. On her conviction under 
section 309 the woman was sentenced to 
rigorous imprisonment for three months 
and this sentence she has presumably served. 
Orders will, therefore, be issued for her im- 


mediate release. 
Conviction altered, 
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PATNA HIGH COURT. * 
CriminaL Revision No, 197 or 1917. 
June 11, 1917. 

Present; —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin, 
NARAIN SINGH--AocUsEp—PRTITIONER 

А ver8us 
EMPEROR-—OrrosirE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 202 
476, 537— Complaint against Police Officer—Inquiry 
—Procedure—Order directing prosecution of com- 
plainant, legality of. 

Whenever such a course is possible, upon & 
complaint being made against a Police Offieer of 
the rank of a Sub-Inspector or of a higher rank 
charging him with having committed a cognizable 
offence, the Magistrate should hold an immediate 
local enquiry himself or direct that a local enquiry 
be made by a Magistrate of the first class and the ` 
Magistrate should proceed to the spot without delay. 
[p. 1005, col. 2; p. 1006, col. 1.] 

Petitioner brought a charge of extortion against 
a Sub-Inspector of Police. The Magistrate recorded 
the complaint and held a local enquiry if 
which he examined nine witnesses for the prosecution 
and three for the accused. As a result of the 
enquiry he dismissed the complaint as false and 
directed that the complainant be prosecuted : 

Held, that the procedure adopted by the Magis- 
trate was quite regular and legal, [p, 1006, col. 1.] 


Criminal revision against the order of 
the Judicial Commissioner of Hazaribagh, 
dated 22nd April 1917, affirming in appeal 
the order, dated 21st March 1917, of 
a Deputy Magistrate at Hazaribagh, 
convicting the petigioner under section 211, 
Indian Penal Code, on the basis of the order 
passed by the Sub-Divisional Officer, Chapra, 
dated the 15th of August, directing his 
prosecution under section 476, Criminal 
Procedure Code. À 

FACTS shortly are thatthe petitioner, 
Narain Singh, lodged a complaint of extor- 
tion against a Sub-Inspeotor of Police 
before Mr. Williams, the Sub-Divisional 


“Officer of Chapra. Mr. Williams, after ex- 


amining the complairant on oath but without 
giving any reason for distrusting his state- 
ment, did not summon the agceused but 
proceeded to holda local enquiry on the 
spot after giving notice to the Sub-Inspec- 
tor accused through the Superintendent of 
Police and examined a number of witnesses 
on behalf of the complainant, allowed the 
Sub-Inspesto® to  oeross.examine them at 
length and also examined witnesses on 
behalf of the Sub-Inspector acoused. The 
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prosedure adopted by the Sub-Divisional 
Officer purported to be in accordance with 
the standing orders of the Local Government 
(see Behar and Orissa Police Manual) under 
section 202, Criminal Procedure Code, 
which are to the effect that, whenever such 
a course is possible, upon a complaint being 
made against a Police Officer of the rank 
of Sub-Inspestor or of a high rank charging 
him with having committed а cognisable 
offence, the Magistrate should hold an 
immediate local enquiry or direst that a local 
enquiry be made by a Magistrate of a lst 
class and that the Magistrate should proceed 
to the spot without delay. After this 
elaborate enquiry Mr. Williams dismissed 
the complaint of Narain Singh under section 
202, Criminal Procedure Code, and with- 
ont giving himany further opportunity to 
prove his case, directed his prosecution 
under section 476, Criminal Procedure Code, 
efor an offence under section 211, Indian 
Penal Code. In the trial Court no objection 
was taken by the accused to any irregularity 
or defect in this procedure, but the objection 
was taken in the High Court after Lis 
conviction was affirmed by the lower 
Appellate Court, 


Mr. Manuk, for the Petitioner, argued that 
the Sub-Divisional Officer not having given 
any reason for distrusting the statement of 
the accused on oath, had no jurisdistion to 
hold a local enquiry and to summon the 
accused. MG 

The order sheet shows that the Sub. 
Divisional Officer purported to act in accord- 
ance with the instruations laid down in the 
Behar and Orissa Police Manual. These 
instructions are wlira vires and cannot over- 
ride the law. By allowing the Sub- 
Inspector of Police to cross examine the 
prosecution witnesses of the complainant 
and to adduce defence evidence, the Sub- 
Divisional Officér acted in defiance of the 
О laid down in Bhém*Lal Shah v. Bisa Singh 
1). 

After dismissing my complaint he gave 
me no opportunity to prove my case before 
directing my prosecution under section 476, 
Criminal Procedure Code. 

Mr. Manohar Lal, Assistant Government 
Advocate, for the Crown.—The Sub-Divi- 


(1) 18 Ind, Cas. 845; 40 C, 444; 17 C. W. N, 290; 14 
Ct. L. J. 97. 
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sional Officer had jurisdiction to make 
local enquiry оп the spot under section 
202, Criminal  Prceedure Code, and 
standing orders of the Local Government 
do not infringe any of the provisions in the 
Code. Even if there was any irregularity 
in the procedure adopted by,the Sub- 
Divisional Officer antecedent tô his orderfhg 
the prosecution of the accused, the petitioner 
cannot now complain of it after he has 
been convicted and his conviction affirmed 
by the Appellate Court. No objection was 
taken by him ineither of the Courts below; 
and section 537, Criminal Procedure Code, 
and the саве of Bazj Nath Singh v. Emperor 
(2) are a complete answer to the peti- 
tioner’s contentions. 
JUDGMENT. 

COHAMIER, О. J.--The applicant Narain 
Singh bas been convicted of having brought 
u false charge against Nisar Hossein, Sub- 
Inspector of Hunterganj, inthe Court of 
the Sub-Divisional Officer of Chatra. The 
charge was that on August 7th 1916, he 
saw some cattle grazing in his field in 
Hunterganj and wastaking them to the 
pound when Nisar Hossain to whom the 
cattle belonged appeared and abused him, 
had him arrested and handcuffed, and kept 
him in the Police Station till he paid 
Rs. 10. The Sub-Divisional Officer recorded 
the complaint and then said that he would 
hold an enquiry at Hunterganj on August 
15th. The enquiry was held—nine witnesses 
being produced by the applicant and three by 
the Sub-Inspestor. Two more witnesses 
were examined atChatra on the 17th, and 
on the 18th the Sub-Divisional Officer re- 
corded that in his opinion the charge was 


false, He dismissed the complaint and 
ordered the applicant to be prosecuted. 
The case was made over to a Deputy 


Magistrate at Hazaribagh and the applicant 
was convicted and sentenced to six months’ 
rigorous imprisonment. 

The first point taken was that the pro- 
cedure adopted by the Sub-Divisional Officer 
was irregular. As to this it is sufficient 
to say that the prosedure adopted was 
strictly in accordance with the Code and 
with the standing orders which ате to 
the effect that whenever such a course is 
possible, upon a complaint being made 


(2) 37 Ind. Cas, 86; 1 P. L, J, 558; 18 Cr. L.J. 52; 
(1918) Pat, 30. 
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against a Police Offiaer of the rank of a 
Sub-Inspestor or of a higher rank charging 


him with having committed a cognizable’ 


offenqgs, the Magistrate should hold an 
immediate local enquiry himself or direct 
that a local efiquiry be made by a Magis- 
trate of the frst class and that the Magis- 
trate should proseed tothe spot without 
delay. These standing orders cannot of 
course override the law as laid down in 
the Code of Criminal Procedure. They do 
not conflict with the Code. They are 
merely instructions issued to Magistrates 
for their guidance and are conceived as 
mush in the interest of the public as of 
the Police. It was contended that a 
Magistrate holding an inquiry under section 
202 of the Code of Criminal Prosedure is 
not entitled to record evidence inu formal 
manner, but should hold an informal enquiry 
and pass ordera on the strength of any in- 
formation that he may be able to pick 
up. If the Magistrate had proceeded in 
such а fashion, it would certainly have 
been contended that his procedure was not 
fair to the applicant. The applicant himself 
produced nine witnesses before the Magistrate 
and cannot complain of the Magistrate 
having fecorded their statements. The order 
passed by the Sub-Divisional.Officer for the 
prosecution of the appellant was neither 
illegal nor irregular, and no objection фо 
it seems to have been taken in either of 
the Courts below. It is no doubt true 
that the Magistrate who tried the case 
initiated by the order under section 476 
of the Code wrongly admitted in evidence 
two entries in a station diary and used 
against the applicant the fact that he 
produced some palpably . false evidence at 
the preliminary enquiry. But the Sessions 
Judge has put aside the evidence whish 
was inadmissible. He has convicted the 
applicant mainly upon evidence, accepted 
both by him and by the trying Magistrate, 
that on the day of the alleged occurrence 
the applicant was not in Hunterganj at 
all. I have examined the evidence and in 
my opinion the conclusion arrived at by the 
Courts below is correst. Iam satisfied that 
the applicant was rightly  convioted. 1 
would dismiss this application. 
SHARFUDDIN, J.~-I agree. 
Application dismissed, 


INDIAN OASES, 


' * ху 
11919 


CALOUITA HIGH COURT, *. 
OriuinaL Ruvisioy No. 243 or 1918, 
May 22, 1918. 

Present : —Mr. Justioe Chitty and Mr. Justice 
Beachoroft. 
MANIK CHANDRA ROY—Acousep — 
PETITIONES 
versus 
ISMAIL KALU—Comeuaty aNT—OPPOSITE 
Panty, 

Criminal Procedure Code (Act V of 1898), s. 545 
— Compensation, whether can be awarded in addition 
to fine— Cattle Trespass Act (I of 1871), ss. 10, 24 
—Seizure of cattle—Lessor, whether occupier of land 
—Rescuing catile illegally seized, whether offence. 

A Magistrate, who convicts and sentences an 
accused person {оа fine, has no power to award 
compensation to the complainant in addition to the 
fine, although he might direct that a part of 
the fine, if recovered, be paid to the complainant 
as compensation. [р 1026, col. 2; p. 1007, col. 1.] 

. A person‘cannot be properly convicted under sec- 
tion 24 of the Cattle Trespass Act for rescuing cattle 
which had not been seized in accordance with the 
provisions of the Act. [p. 1007, col, 1.] 

Where land is let out on a burga lease, the lessor 
has no right, under section 10 of the Oattle Tres- 
pass Act, to seize the cattle trespassing on tho land 
unless ib is shown that the burgadar is a mere 
servant of the so-called lessor, who continued to be 
the occupier of the land within the meaning of 
the section. | p. 1007, col. 2.) 

Rule against the order of an Honorary 
Magistrate, Goalundo, | 

Babu Phanindra Lal 
Petitioner, 


Babu -Sasadhar Roy II, for the Opposite 
Party. И 


JUDGMENT.—In this case the petitioner, 
Manik Chandra Roy, was convieted by an 
Honorary Magistrate of Goalando of offences 
under section 24 of Act I of 1871 (Cattle 
Trespass Act) and section 352, Indian 
Penal Code, and was sentenced to pay a 
fine of Rs. 25 or in default to undergo 
two weeks’ rigorous imprisonment. He 
was further directed to pay Rs. 5 to the 
complainant as compensation. The petitioner 
appealed to the District Magistrate, who 
upheld the conviction under section 240f the 
Cattle Trespass Act but said nothing 
about the conviction under section 352, 
Indian Penal Code, nor did the District 
Magistrate say anything about the order 
for compensation, As to the order for 
compensation it is clear that in the form 
in which it was made it was illegal, 
The Magistrate bad no power to award 


Mottra, for the 


. . 
Vol. L] 
In re VITHAL BHIMRAO KULKARANI, 
. 


in addition to the fine, 
he might have direated a part 
of the fine, if recovered, to be paid to 
ihe complainant as compensation. The 
petitioner applied to this Court and 
- obtained a Rule calling on the District 
Magistrate and the eomplainant to show 
cause why the conviction and sentence passed 
on him and the order for compensation 
should not be set aside on the ground 
that the complainant was not a person 
authorized to seize cattle under section 10 
of the Cattle Trespass Act. Jt was not 
brought to the notice of this Court at 
the time of the granting of the Rule 
that there had been а sentence under 
section 352, Indian Penal Code, which 
apparently had not been dealt with by the 
Appellate Court. As to the question whether 
the complainant had a right to prefer this 
complaint at all depends on the interpreta- 
fion put upon section 10 of the Cattle 
Trespass Act and the exact position of the 
complainant with regard to the Jand and 
the crops upon it. It appears from 
the judgment that the complainant had 
let out the land on burga lease to Basanta 
Kumar Das. 16 is olear, therefore, that 
the: complainant was поё . the oultivator, 
nor does it appear that he advanced cash 
for cultivation of tbe orop on his land, 
nor was he the vendee or mortgagee of 
such crop or produce. The question arises 


eompensation 
though* 


whether he can be said*to be the occupier . 


of the land. That would depend entirely 
on the terms of this so-called burga lease. 
If it was a lease properly so-called, then 
the lessee would be the occupier and the 
complainant’ would not. If, on the other 
hand, the burgadar is to be regarded 
Simply as the complainant’s servant, the 
complainant might possibly be said to be the 
occupier of the land. It was for the 
complainant. to satisfy the Court that he 
was a person entitled to seize or cause to 
be seized the cattle trespassing on the 
land under ‘section 10. That he did not 
do and, so far as one can ses from the 
judgment, he wes not called upon to do 
so, At the same time, the petitioner could 
not be properly convicted for resouing 
cattle which had not been seized in 
accordance with the  provisfons of the 
Aet, Section 24 (second part) says: "who. 
ever resoues the cattle liable to be seized 
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under this Act after seizure either from a 
pound, or from any person taking or about 
to take them toa pound, such person being 
near at hand and acting under the powers 
conferred by this Act, shall, on conviction, 
be punished” in а certain way. This 
point being left undetermined, thera axe 
only two courses open to us. One would 
be to direct re-hearing of fhe appeal and 
possibly the taking of fresh evidence in order 
todetermine the question. The other would be, 
having regard to the nature of the oase, 
to set aside the conviction and sentence 
and leave the matter there. With regard 
to the conviotion under section 352, it does 
not appear to have been dealt with at all 
by the lower Appellate Court. it was 
obviously a part of the transaotiun relating 
to the seizure of the oattle and was of an 
extremely petty nature. 16 further would 
depend on the right of the complainant 
‘to seize the cattle inasmuch as a question 
of private defence of property might arise. 
In the osircumstances we think that, the 
matter being of such a petty nature, no 
further action need be taken, 


We accordingly set aside the oonviotion 
and the sentence and also the ap of 
compensation and direct that the fine, if 
paid, be refunded. 


Rule made absolute, 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOE Revision No, 213 
or 1918. 

А October 15, 1918, 
Present:—Mr. Justice Heaton and Mr, 
Justice Hayward. 

In re VITHAL BHIMRAO KULKARNI— 
APPLICANT, 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute granted іо decree-holder— Trans- 
ferce of decree, whether entitled to prosecute. 

Where a decree-holder obtained sanction to pro. 
secute one of the judgment-debtor's witnesses for 
perjury but before starting the proseoution trans. 
ferred the decree to another: 

Held, that the transferee of the decree was entitled 
to prosecute the witness under the sanction obtained 
by the decree-holder. [р, 1008, col, 2.] 
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Criminal application for revision from 
an order passed by the Magistrate, first 
class, Bijapur, confirmed on appeal by 
the Sessicns Judge, Bijapur. 

Mr. Н. B. Gumaste, for the Applicant. 

Mr. K. H. Kelkar, for the Opponent. 

| „ JUDGMENT. 

Haywarp, J.—A man called Shidappa 
sued s man called Annaji and another for debt. 
Annaji pleaded part payment and the man 
called Vithal swore to it. Shidappa gota 
decree in which it was held there was no 
part payment. He also obtained sanction to 
prosecute the man Vithal for perjury, 
which was granted by the Subordinate 
Judge. 

Shidappa then transferred his deoree to 
one Tammaji, who proceeded ёо pro- 
Beonte Vithal for perjury before Ње“ 
first class Magistrate. Vithal has objected 
to this prosecution on two grounds, The 
first ground is that there was no document 
of sanction beyond the order itself passed 
by the Subordinate Judge, and it was 
urged that a separate formal document was 
necessary as described in the case of Queen- 
Empress v. Rachappa (1). But itdoes not seem 
tome thatit waseverintended in that case to 
lay down that a prosecution would be illegal in 
default of any such formal document and 
resting merely upon the actual order of the ` 
Subordinate Judge. There is no such express 
requirement in the law. Allthatis requir- 
ed is that there should be а sanction of 
the Subordinate Judge under section 195 of the 
Criminal Procedure Code. But the matter 
in any case is, in my opinion, of no sub- 
stantial importance as the irregularity, if 
any, would have been covered by section 587 
of the Criminal Procedure Code. 

The second objection has been that the 
sanction was granted to Shidappa and was 
not granted to Tammaji and that therefore, 
the prosecution should not proceed. There 
are, it is trae, certain remarks, as to the 
necessity of formal transfer by the grantee 
of such sanction in order to make it proper 
to proceed with the prosecution, in the 
cases of Jogendra Nath Mookerjee ү. Surat 
Chandra Banerjee (2) and Kali Kinkar Sett 
у. Nritya Gopal Roy (3), but it seems to me 


(1) 18 B. 109 at p. 
(2) 82 0, 851;9 C. 
(3) 82 0. 469; 8 О. 


118; 7 Ind. Deo. (x. s.) 73. 
W. N. 277; 2 Cx. L. J. 78, 
W. N, 868; 1 Cr. L, J. 845, 
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that the remarks there were intended really 
to refer to the proper exercise of the discre- 
tion of the sanctioning authority. If they 
were intended to lay down anything more than 
that, then it would ba my duty to record 
my respestful dissent, for there is no speo- 
ifs provision requiring that the prosecutor 
should be specified in section 195 of the 
Criminal Prosedure Code. 


It seems: to me that in all these cases 
the substantial question is not whether 
a particular person ought to ba allowed 
to prosecute, as indicated in In re Thathay- 
ya (4) and In тв’ Mowjee Liladhar (5), 
but whether the bar against the prosecution 
of the particular person charged with 
having broken the law ought to be re- 
moved. In this case no particular reason has 
been shown why the alleged law-breaker, 
Vithal, should not be prosecuted for having, as 
alleged, perjured himself in the Court of the 
Subordinate Judge. It seems to me, therefore," 
that this application ought to be rejected, 
no sufficient reason having been shown 
why the prosecution of Vithal should be 
prevented by this Court. 

Heaton, J.— concur. 

We know that this man Vithal ought to 
be prosecuted because the Subordinate Judge 
made an order to that effect. A certified 
copy of this order was obtained by Tammaji, 
who presented a complaint to the Magistrate. 
Thereupon no doubt the Magistrate was 
empowered to consider,.and sould rightly 
consider, whether he would accept the 
complaint at the hands of Tammaji, The 
Magistrate has considered this and he has 
accepted the complaint at the hands of 
Tammaji and I do not think in the oir- 
cumstances there is any occasion for us to 
interfere. 

Rule discharged. 


(4) 12 М. 47; 2 Weir 164; 4 Ind. Dec. (x. в.) 382. 
(5) 8 Bom. L. В. 32; 1 M, L, T.«47: 8 Cz. L. J. 227, 
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Abandonment of plea—Point noi pressed, 
whether abandoned, 
Where the Court of first instance states in its 
judgment that a point was not seriously pressed 


before it, is must be taken that the point was 
abandoned. C KORBAN ArI v. MAKBUL ALI. 743 
Accomplice—Public servant taking illegal 


gratification — Witness taking active part in raising 
money orin negotiations for payment of bribe, whe- 
ther accomplice—Penal Code (Act XLV of 1860), 
s. 161. 

Persons present when money is given to a bribe- 
taker cannot be said to be accomplices, unless they 
have co-operated in the payment of the bribe or 
taken some part in the negotiations for its pay- 
ment, 

Where, therefore, the acoused, a Sub-Inspector 
of Police, was charged with extorting a bribe from 
one N. and it was found that one of the prosecution 
‚ Witnesses from his own showing took an active 
share in raising the money for the payment of 
the bribe, knowing for what purpose the money 
was required, while another interceded for N, and 
induced tlie accused to accept a certain sum in- 
stead of the large sum he was claiming-and yet 
another took an active part in the negotiations for 
the payment of the bribe: Ne 

Held, that these witnesses соп not be regarded 
as independent and their буїйепсе wag not wholly 
free from taint. P KHADAM Arr v, Emperor, 20 Cr. 
L. J. 258 : ч 18 

Acts—General. 


Act 1839—XXXII. See INTEREST Аст, è 
——- 1859—XIII. See Worxman’s BREACH or Oon- 
ТВАСТ Аст. 

1860—XLV. See PENAL Сорв, 

1861—V. See POLICE Аст. 

1868—XX. See RELIGIOUS ENDOWMENTS Аст. 

1865— 111, See OARRIFRS Аст, , 

1867—I1II. See Puntic GAMBLING Аст, 

1870—VII. See CounT- FERS Act, 

1871—I. See CATTLE TRESPASS Act, 

1872— 1. See EVIDENCE Аст, 

1872—IX. See Contract Аст, 

1878—VIII. See CANAL DRAINAGE Acr (Nor- 
THERN INDIA.) 

1876—IX. See MAJORITY Аст. 

1877—I. See SPECIFIC RELIEF Act, 

1879—X VIII. See LEGAL PRACTITIONERS Аст, 

1881—V. See PRoBATE AND ADMINISTRATION Аст. 

1881—XX YL бее NEGOTIABLE INSTRUMENTS Аст, 

1882—IV. See TRANSFER ОЕ PROPERTY Acr, 

}882—V. See Hasements Аот, 
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Acts—General—concld. 


Act 1882—VI. See COMPANIES Аст, 

1882-Х (ү, See CIVIL PROCEDURE Сорн, 

1887—ҮП. See Suits VALUATION Аст, 

1887—IX. See PROVINCIAL SMALL 
Courts Act. 

1889—IV. See MERCHANDISE Margs Аст, 

1889—VII. See SUCCESSION CERTIFICATE Аст. 

1890—VIII. See GUARDIANS AND WARDS Аст, 

1894—I. See LAND ACQUISITION Аст. 

1897—X. See GENERAL CLAUSES Аст. 

1898 —V. See CRIMINAL PRocEDURE CODE, 

1899—II. See STAMP Аст. 

1899—IX. See ARBITRATION Act. 

1903—XV. See EXTRADITION Аст. 

J907—III. See PROVINCIAL Ічвогувмот Аст. 

1908—У. See CIVIL PROCEDURE Copa. * 

1908—IX. See LIMITATION Аст. 

1908—XVI. See REGISTRATION Аст. 

1909—1111. See PRESIDENCY Towns INSOLYENOY 


CAUSES 


EHTE E LI 


ст. 
1913—VI. See MUSSALMAN WAGE VALIDATING 


Act, 
1918—VII. See COMPANIES Act, 
1914—X. See REPEALING AND AMENDING Act, 


Acts—(Local)—Bengal. 

1859—XI. See BENGAL LAND Revenve SALES 
Аст, 

1879—IX. See BENGAL COURT ок Warps Аст, 

1880—VI. See BENGAL DRAINAGE Аст. 

1882—11. See BENGAL EMBANKMENT Аст, 

1884—III. See BENGAL MUNICIPAL Аст. 

1885—VIIL See BENGAL Tenancy Абт. 

1887—XII, See BENGAL, N. W.P. AND Assam 
Сүг, Courts Аст, 

1890— 111. See Cateurta Ровт Аст. 

1895—I. See PUBLIC DEMANDS Recovery Аст, 

1899—1171. See CALCUTTA MUNICIPAL Aor, - 

1908— VI. See Снотл NAGPUR TENANCY Аст, 


Acts—(Local)—Bihar and Orissa. 
— 1918 —І, See CHAMPARAN AGRARIAN Аст, 


Acts—( Local)-Bombay. 

—— 1867—VIIL See BoxBav VILLAGE PonicE Act, 
1869—XIV. See BOMBAY CIVIL Courts Аст, 
1879—V. See Bompay LAND REvENUR боре, 

Acts—(Local)—Burma, 
1898—XIII. See Burma Laws Аст, 
—— 1899—I. See BURMA GAMBLING Act, 
—— 1902—IV. See Вовма Forests Аст. 
——— 1009—11. See BURMA Oriom Law AMENDMENT 


|| 


-—— 


Acr. 
—- 1917—V. See Burma Excise Аст. 
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Acts—-(Local)—C. Р. 
1898—XI. See О. P. Tenancy Act. 
- Acts—(Local)—Madras. 


1884— V. See Mapras Logat BOARDS Act. 
1894-—11.• See MADRAS PROPRIETARY ESTATES 
e VILLAGE SERVICES Act. 
1895—ILI. See MADRAS HEREDITARY "VILLAGE 

è OFFICES Act. 
1897—IV. See MADRAS SuRVEY AND BOUNDARIES 
Аст. 
1904—11. See MADRAS IMPARTIBLE ESTATES Аот, 
1904—111. See MADRAS CITY MUNICIPAL Act. 
1908—I. See MADRAS ESTATES LAND Act. 
1909—IV. See MADRAS Hstares LAND AMEND- 
MENT ACT. 


Acts—(Local)—Punjab, 


1911—III. See PUNJAB MUNICIPAL Act. 
1918 —1. See PUNJAB PRE-EMPTION ACT. 
1914—III. See PUNJAB Courts Аст. 
1918—V. See RESTRICTION OF HABITUAL 

OFFENDERS (PUNJAB) ACT. 
1918—VI. See PUNJAB Courts Act. 


Acts—(Local)-U. Р. 


—— 1869—I. See OUDE ESTATES Аст. 

—— 1876—XVIII. See Oupa Laws ACT. 

—— 1886—XXI. See OupH RENT Act. 

~—  1896—II. See U. P. HONORARY MUNSIFS Аст. 
—— 1901—II. See AGRA TENANCY ACT. ' 
ө 


Act 





1901—IIL. See U. P. LAND REVENUE Act. 
1008—11, See BYNDELKHAND ALIENATION OF 
LAND Аст. ^ 
1912—IV. See U. P. Court or WARDS Аст. 
—— 1916—1I. See U. P, Municipanitins Act. 


Regulations. 
Reg. 1819—VIIL See Brzwcan Patni TALUQS ' 
REGULATIÓN. 


—— 1822—VII. See BENGAL REGULATION. 
——  1825—1X. See Bengal Regulation. 


—— 1872—III. See SANTHAL PARGANAS SETTLEMENT 


REGULATION, 
Statutes. 


1881— (44 & 45 Үтст, О, 58). See ARMY Аст. 

1895—(58-Vict О. 7). See ARMY (ANNUAL) Act. 

1916—(5 & 6 Guo. V, C. 58) See ARMY (AMENDMENT) 
Act No, 2. 


Adverse possession against mortgagor, whe- 
ther adverse against mortgagee. 

The possession of a mortgaged property by a 
person claiming adversely to the mortgagor is not 
adverse as against the mortgagee before the mort- 
gagee has the right to possess the property. C 
KALI KRISHNA о. TARA PEOSANNA, 23 О. W. N. 815 

` 304 
, essentials of—Limitation Act (IX of 1908), 

Sch. I, Art 11, scope of—Ctvil Procedure Code (Act 

У of 1908), О. ХХІ, т. 68— Claim proceedings—Order 

based on consent—Title suit—Limstation 

Possession to be adverse must be mec vi, mec 
clam and nec precario. 

The order to which Article 11 of Schedule I of 
the Limitation Act applies must be an order by 
which there has been an investigation of the claim. 
The Article has no application to a consent order 
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Adverse possession-concld, 


e 
made without investigation of the claim. There- 
fore, a suit to set aside such order is not governed 
by the period of limitation provided by the Article, 
С Paxcuu Моон: v, Вното MUCHI : .649 
, essentials of —Symbolical possession by post- 
ing of bamboo, whether sufficient to give title by ` 
adverse possession, 

Symbolical possession taken by a person by the 
posting of a bamboo on a land accompanied by 
beat of drum isnot by itself sufficient to enable 
him to acquire as against the rightful owner & 
title by adverse possession. 

Adverse possession to be effective must be actual, 
visible, exclusive, hostile and continuous for the 
statutory period; symbolical possession obtained by 
the planting of a bamboo does not amount to such 
possession. C Tara CHAND Roy v. SECRETARY OF 
Strate, 28 С. W. N. 380 45 
Possession, when ripens into title. 

1# a person dispossessed of property does not 
avail himself of the remedy allowed by section 9 
of the Specific Relief Act, he must prove a title 
which, where it is based on possession only, must 
be possession for at least twelve years. B Nea THA 
там v. SUNDER SINGH, 8 U. В. Е. (1918) 125 575 
Agra Tenancy Act (П of 1901), s. 

20 (2)—Ha-proprietary holding, whether cam be 

sold in execution of decree—Suit to recover posses- 

sion, matntainability of. 

In execution of a simple money decree the 
plaintiff brought to sale certain plots of land 
forming part of the ex-proprietary holding of the - 
defendant and purchased them himself. He obtains, 
ed formal, possession of the plots and subsequently - 
brought a suit to recoyer actual possession: |. . - 

Held, (1) that. having regard to the provisions of 
section 20 (2) of the Agra Tenancy Act the plots 
could nob be sold in execution of a decree and, 
the plaintiff was, therefore, not entitled to recover 
possession of them » . 

(2) that the plaintiffewas not entitled to recover. 
possession of the trees standing upon the plots 
apart from the land. А Онохмі Lar v. Birt SINGH 
17 A. L. J. 802 ae 43 
S. 34—Tenancy, commencement of—Res 

judicata—Suit for ejectment in, Revenue Cowri— 

Subsequent suit for ejeciment in Civil Court, whes 

ther barred, 

The relationship of landlord and tenant under 
the Agra Tenancy Act only commences after rent 
has been paid or ‘assessed, and section 84 of that 
Act does not deprive a landlord of his right to” 
sue in the Civil Court fbr thee ejectment of a 
person who has oofupied land without his consent: 
&nd from whom be has neither claimed nor received: 
rent. Such a suit would not be barred by the 
rule of тез judicata merely because the plaintiff 
had previously brought a suit in the Revenue Court 
asking that the defendant might be deemed a 
tenant and ejected. A MUEHRAM v UHHAJJU, 17 A. 
L. J, 646; 1 U. P І. В. 74 734 
Amenament of plalnt—Amendment, whe- 

ther relates back to date of institution of suit—Lis 

pendens® rule of, applicability of— Property included 
dn suit by amendment after transfer. 

The гше that the amendment of a plaint relates’: 
back to the date of the institution of the suit cannot 
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be appljed to every possible case, as, for instance, 
where there is a question of the applicability of 
the rule of lis pendens, because in applying the 
rule of lis pendens it is essential that the property 
should be directly and specifically in question in 
the suit, Where, therefore, a plaint contains no 
such description as to put the vendee on his guard or 
to give him notice that the property he is pur- 
chasing is sub judice, an amendment of the plaint 
by a change in the description of the property 
in suit would not, for the purpose of the rule of 
lis pendens, relate back to the date of the institution 
of the suit. A WATI BANDI BIBI v. TABEYA Brat, 17 
A. L. J.569 919 
Appeal (ClviD—A»rellate Court, discretion of, 
to allow new point to be raised in appeal. 

A Court of Appeal must have a discretion whether 
it should allow a new point to be raised in appeal 
or not, If the new point goesto the jurisdiction 
of the Court below or 
travened, the Court of Appeal may properly con- 
sider it. С Ram Nata PARUI v, HARIMATI D 


— Death of respondent —Legal representatives 
not brought on record within prescribed time— 
Order permitting one respondent to represent others 
—Sufficient cause—Civil Procedure Code (Act V of 
1908), О. І, т. 8, O. XXII, тт. 4, 9. 

. Where during the pendency of an appeal some 

of the plaintiffs-respondents died and no application 

was made to bring their legal representatives on 
the record within the period of limitation, but ib 
appeared that the Court had made an order under 

Order I, rule 8, Civil Procedure Code, permitting 

one or more of the respondents to represent all 

the others: 

Held, that under the circumstances there was 
sufficient cause for not making the application 
within the prescribed period and that the period 
should be extended. BHARI v, KHANUN, 20 P. R. 
1919 42 





, events happening during pendency of, whether 
cam be noticed. 

A Court cannot shut its eyes to the events that 
come into existence during the pendency of any 
suit or proceeding, Pat Нг. v. Satan SINGH, 4 P. 
L. J. 312 857 
——— presented out of time – Admission subject 

to objection at hearing— Court, power of, to re;ect 

appeal without objection by respondent—Practice of 
admitting appeal subject to objection, desirability of. 

Where an appeal presented out of time is admitted 
by a District Judge subject to objection at the 
hearing, the order is so far binding upon the 
Judge who hears the a peal that unless the re- 
spondent objects to it, he is not at liberty to go 
behind it. 

The practice of admitting appeals “subject to 


objection at the hearing" has been condemned by . 


the Privy Council and should, therefore, cease. C 
TELENDRAJIT RAJ KUNAR v. GUNANDRAJIT Ras KUMAR 





Remand for local investigation — Dismissal 
of suit by lower Court—Appellale Court, whether 
can set aside lower Courts decision. 

In a suit for recovery of posseSsion the plaintiffs 
claimed that the lands in suit were situate in 
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one village and the defendants claimed that they 
were situate in another village, The Court of first 
instance decreed the suit. On appeal by the 
defendants the Appellate Court remanded the case 
to the first Court ordering a local investigation 
with reference to the thak map and the sft was 
dismissed by the first Court on the basis of the 
local investigation. Again, on appeal by the plaintiffs 
the Appellate Court decreed the esguit, although 16 
‘found that the local investigation was unsatis- 
factory: . 

Held, that the decree passed in appeal did not 
go behind the remand order, and that the thak 
map on the basis of which the local investigation 
was made having been found to be incorrect, the 
Appellate Court was competent to decide the case 
on the rest of the evidence before it. C GARIBULLAH 
v. Моро 
——*+-, Second —Finding based on consideration 

of evidence, whether can be disturbed. 

A finding: based on a consideration of the evi- 
dence, and not on any presumption in favour of 
one party or the other, ought not to be disturbed 
in second appeal. О DURGA v. FAKIRAY, 6 O.L.J. 
86 195 
Plea, mew, involving questions of 

fact, whether can be raised. . 

A new plea involving the determination of ques- 
tions of fact cannot be raised in second appeal. 








-O Jacan Nara SINGH v. MATA Prasan, 6 O. L. J, 76; 


22 0. C. 8; 1 U. P. L. R. 30 

Arbitration Awerd given after time, whether 
voidable - Acquiescence of parties in delay, effect 
of— Estoppel—Revision~High Court, power of in- 

terference of 5 
Arbitration Act (IX of 1899), §s.8, 9, 

19 — Arbitration —Reference to three named arbitru- 

tors—Arbitrators refusing to proceed—Court, power 

of, to appoint new arbitrators—Scope of Act. 

In a case of a submission ofa dispute to three 
named arbitrators, all of whom after acting have 
declined to proceed any further, the Court has 
no jurisdiction to appoint new arbitrators in place 
of those who have refused to act, 

Per Scott, C. J—Section 8 (1) (b) of the Arbitra- 
tion Act does nob apply to the case of independent 
appointments of fwo arbitrators. In such a case 
where a vacancy occurs it would ordinarily be 
filled by the original appointer as contemplated by 
section 9 of the Act. Section 8 (1) (b) only 
applies in terms to a single vacancy to be supplied 
by the parties. The section nowhere contemplates 
the case of two original arbitrators appointed jointly 
by the parties plus a third of the same class 
appointed by the two already jointly appointed 
or by the parties: The section only applies to 
certain cases of failure to appoint jointly. Clause 
(b) of the section must be read with clause (а) and 
clause (d) with clause (с). 


The Court is not at liberty to take upon itself 
to select an individual where the selection is by 
the submission reserved for one of two disputing 
parties. 


Per Hayward, J-—The Arbitration Act is an Act to 
amend the law relating to arbitration. It does not 
deal with the whole law of arbitration and it must he 
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construed strictly in that it confers special powers 
of interference not otherwise inherent in the Court. 
The Arbitration Act applies primarily to ordinary 
commercial contracts in which the reference is to 
a single arbitrator or else to two arbitrators, one 
appofnted by each party, with power to call ina 
third arbitrator gr leave the decision to an umpire, 
It із not open to the Court to extend this special 
jusigdiction to*special contracts not clearly con- 
templated or expressly mentioned by the Act. 
Therefore, it is* not open to the Court to appoint 
an arbitrator or arbitrators in a case where the 
reference is to more than two arbitrators and the 
parties fail to nominate the arbitrators or the arbitra- 
tors Тай to proceed with the arbitration. B 
QOPALJI KUvERJI v, MORARJI JERAM NARANII, 21 Bow. 
L. В. 308 41 
411 


s. 19 
Army Act, 1881 (44 & 45 Vict. C. 

58), ss, 90, 145—Adrmy (Amendment) Act 

No. 2, 1915 (5 @ 6 Geo. V 0.58, s. 4 - Civil Pro- 

cedure Code (Act V of 1908), ss. 4, 60, О. XXI, v. 48— 

Repealing and Amending Act (X of 1914'— First 

Class Warrant Officer of British Army— Decree for 

alimony and maintenance — Pay, whether can be 

attached—Order by Cammander-in-Chief Лепо 

amount of allowance, effect of. 
. Plaintiff obtained a decree for alimony and 
maintenance for herself and her children against 
the defendant who was a First Class Warrant 
Officer of the British Army and sought, in execution 
of the deoree, to attach a sufficient portion of the 
defendant's pay under section 60 of the Civil Proce- 
dure Code. In the meanwhile under the provisiona 
of section 145 of the Army Act, 3881, the Com- 
mander-ig-Chief had ordered thet ә particular sim 
should be deducted from the pay of the defendant 
for payment to the plaintiff : : 

Held, that section 145 of the Army Act prevailed 
over the provisions of the Civil Procedure Code 
and that the defendant being a “soldier” within the 
meaning of section 90 of the Army Act and an 
order having been made by the Commander-in- 
Chief under the provisions of section 145 of the 
Act, the Civil Oourts had no power to attach any 
part of the defendant’s pay. 

Per Scott, С. J.—Sub-section 60 (2) (b) of the 
Civil Procedure Code may be taken to be dead law 
on the ground that it had ‘expired’ by the re- 
enactment since 1908 of the Army Act, which 
thus became a later Enactment superseding and 
rendering unnecessary the saving clause їп the 
section, Even if this were not so, the provisions 
of section 4 of the Civil Procedure Code and the 
maxim generalia specialibus non derogant would com- 
pel the Court to apply in such matters the rale 
of procedure provided by section 145 of the Army 
Act in preference to the general provisions of the 








Code. DUCEWORTH v. DUCKWORTH, 21 Bow. L В. 
137 - . 427 
S. 137 683 

- s. 145 427 





Army (Amendment) Act No. 2, 1915 
(5 & 6 Geo. V, C. 58), s. 4 427 
Army (Annual) Act, 1895 (*8 Vict. 
CQ. 7) 5, 4 683 
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Attestation of deed, efect of—Consent~ 

Recitals, knowledge of — Presumptión— Burden of 

‘proof. * 

When an ада man of full mental capacity 
who has admittedly a tangible interest in the 
property affected by a deed attests that deed, his 
attestation should be taken as proof of his consent 
to, and knowledge of the correctness of the recitals 
in, the deed and it lies upon the person who 
denies such knowledge and consent to prove the 
contrary. M GURUDAYALLAS v. NATHU 274 
Benam! transaction—Purchase made by 

husband in name of wife—Death of husband— 

Transfer by wife, effect of—Mortgage enecuted by 

transferee—Mortaagee, position of. 

One К. purchased in the name of А, Ыз wife, 
a 15-аппав 6-gandas share of certain property. 
Не died without issue leaving as his heirs two widows, 
a brother and two sisters who succeeded to his real 
estate in certain specific shares. His widow, A., 
executed a mokurari grant of a 4annas share of 
the property in favour of J, son of К?з sister, and 
later executed a similar grant of ап 8-annas 
6-gandas share infavour of Ё, her husband's brother, 
J. and R. mortgaged their mokurari interests in these 
granis in a 12-annas share in the property. The 
mortgagee brought a suit against the represent. 
atives of J. and R. and others interested in the 
property to enforce his mortgage and obtained a 
decree, bat it was ordered that 5 annas 16 gandas 
of the property should be sold first, and if the 
price realised waa insufficient to liquidate the 
mortgage-debt, the remainder should be sold. At 
the sale the mortgagee purchased the property 
sold for a sum which more than covered his debt 
and obtained an order for possession. Being un- 
able to obtain possession, he brought a suit 
against the persons interested in the property to 
recover possession of the share he had purchased 
and obtained a decree for possession of the mokurari 
share of б annas 14 gandas 16 cowries. On appeal 
from this decree: 

Held, (1) that the widow А. was a benamidar, 
and that the grants made by her to J. and В. did 
not vest in them more than a mokurari interest 
in & lanna 18 gandas 5-cowries share, being the 
share to which she had succeeded on the death 
of her husband; sU. 

.2) thab as regards the mortgage by R. 
it was not open: to апу -one claiming - under 
him to dispute that the mortgage conveyed effective- 
ly to the plaintiff а mokurari interest inat least 
B annas 14 gandas '.Б cowries to which К. was 
entitled by ‘succession, and that as thie interest 
was sufficient to satisfy the plaintiffs claim the 
claim was indisputable and it as ngt open to 
any one to dispute. the title of the purchaser under 
the decree who was entitled to follow that share, 
iton partition any allotment had been made to 
any of the defendants: PC Basar Kuan v. LEAKAT 
Hossein, 23 C. W, N. 841 78 
Bengal Court of Wards Act (IX B. 
: С. of 1879), S. G—Disqualified proprietor 

unable to sue—Limitation, extension of—Limitation 

Act (IX of 1908 , s. 6. А 

The Limitation Act recognizes and enumerates 
certain conditions „аз lega! disabilities entitling 
the persons affected by them to an extended 
period of limitation. But this enumeration is ex- 


. 
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haustiwe. The fact that a proprietor has been 
declared disqualified to manage his own property 
under section 6 (a) of the Bengal Court of Wards 
Act and thereby debarred from suing is not one 
of fhe recognized disabilities, and does not, therefore, 
suspend or modify the ordinary law of limitation. 
P C Bası Колв Mani Бахон MANDHATA v NAWAB 
BAHADUR OF MURSHIDABAD, 36 M. L J. 210; 17 A.L 
J. 202; 28 C. W. N. 531; 29 C. L, J. 356; 1 U. P. L, R. 
16; 25 M. L. T. 341; 21 Box, L. R. 611 202 
Bengai Drainage Act (VI of 1880), 

S. 42 (a) 222 
Bengal Embankment Act (Il B. C. 

of 1882), ss. 6, 76 (b), 79, 80—Permis- 

sion to add to or erect embankments contained in 
lease of 1877, whether superseded by s. 76 (b) of 

Embankment Aci—'Ewisting embankment” in 3.6, 

meaning of —Bengal Tenancy Act (VIII B. C. of 

1886), s. 98, Oh. ІХ, whether supersede Embank- 

ment Act. 

The petitioner, who heldlands under a lease from 
the Government dated 1877 authorising him to 
erect and repair embankments and maintain 
them, added to an embankment within an area 
included in a prohibitory notification issued under 
sgction 6 of the Embankment Act and was 
convicted under section 76 (b) of the Act, It 
was urged thatthe conviction was bad inasmuch 
as the petitioner had, by virtue of the lease as well 
аз under the general provisions of the Bengal 
Tenancy Act, the right to add to the embankment 
and that the embankment in question was not 
an existing embankment within the meaning of 
section 6 of the Embankment Act: 

Held, that section 76, clause (b), of the Embank- 
ment Act had superseded the stipulation in the 
lease granting permission, to the petitioner to add 
to or erect embankments, and the conviction was, 
therefore, legal. 

The general provisions contained in section 28 
and in that part of Chapter «ІХ of the Bengal 
Tenancy Act which dealsewith “improvements” have 
not repealed the Embankment Act. The principle 
applicable in a case like this is, “generalia specialibus 
non derogant” . , 3 
. An “existing embankment” in section 6 of the 
Embankment Act means notan embankment which 
existed at the date of the notification ander section 6 
but an embankment existing at the date when 
the addition is made. 

„ The last clause of section 6 of the Embank- 
ment Act is directory and not mandatory..C 
LAKSHMI КАНТА HAzBAH v. EMPEROR, 29 C. L. J. 328; 
23 0,.W. N. 572; “20 CR."L. J, 333 669 


. 

— ss. 76 (D). 79, 80 669 
.Bengal Land Revenue Sales Act 

(ХГ of 1859), ss. 13, 14, 37, 59— 

“Arrears due on account of sare", in в. 8T, meaning 
. of—8Sale of entire estate for arrears in respect of 
. share—Purchaser, rights of~Annulment of inter. 
` mediate tenwres— Ewception 4 to s. 37, scope of. 

Where two separate accounts had been opened 
in respect of an estate, and there was also a 
yesiduary share, and the entire esta was sold 
under section 14 of the Bengal Land Revenue 
Bales Асі for recovery of arrears of reyenue dug 
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Bengal Land Revenue Sales Act— 
conold. 
upon the residuary share, and purchased by the 
plaintiffs: 

Held, that the plaintiffs were entitled af such 
purchasers to get the estate free from all encum- 
brances, and to annul all intefmediate tenures 
under the provisions of section 37 ofthe Act: s 

The words “arrears due on account of the same” 
in section 87 of the Bengal Land Revenue Sales 
Act mean entire arrears and also part of the 
arrears due on accountof the estate sold and not on 
account of other estates, 

The benefit of the exemption provided for in 
the 4th Exception to section 37 of the Bengal 
Land Revenue Sales Act must be limited only to 
such portions of land as are actually covered by 
buildings, tanks, etc, and cannot be extended to 
cover аЙ landsincluded in the lease. C JOGENDRA 
Narain Rav v. KIRAN Cuanpra Rav, 230, W.N. 
3:5 406 
Bengal Municipal Act (11 B. C. or 

1884), ss. 85, cl. (a), 113, 114, 116 

— Assessment of taw under s. 5, cl. (a), when ultra 

vires— Jurisdiction of Civil Court to set aside ultra 

vires assessment—Decision of Commissioners under 

114, finality of—8. 116, scope of—Assessce, whe. 

dM question legality of assessment by way of 

An assessment of tax made under section 55, 


“clause (a), of the Bengal Municipal Act with reference 


to the income and property of a: i 
жо Municipality is lira. cies ene 
e decision of the Commissioners un i 
114 of the Bengal Municipal Act is ена 
when the assessment under section 85, olana 
(a), is made upon the circumstances and propert, 
of the assessee within the Municipality, Where aed 
assessment is not in conformity with the statutor 
provisions and is ultra vires, section 116 of the 
Act of ‚1884 does not operate as a bar to 
the re-opéning of the question of the amonnt of 
assessment in a Civil Court merely because the 
assessee applied under section 118 to the Commis. 
сеа bs UK the amount of assessment and 
e application was heard b i 
114 ad was disallowed, кше ены 
In an action for recovery of tax it ig 
assessee бо urge in defence that the spreader 
of tax is ultra vires. C COHAIRMAN, RAJPUR MUNICIPA 
LITY v, NOGENDHA Nara Власні, 28 О. W, N 475: 29 
0. L. 1.379 ^ 394 
— —— ss. 113, 114, 116. 394 
— —— S. 251 - Criminal Procedure Code (Act Y 
of 1888', в 210—Chemical Examiner, report of, 
whether admissible in evidence without examina. 
E of ion C s 26 
ngal, N. : P. and Assa 
Courts S ESCOA or 1887), s. 8 Сп 


SS 5. 

Bengal Patni Talugs Regulation 
(VIII of 1819), 55, 14, 15 —Linitation Act 
(ІХ of 1903), Sch. I, Arts. 62, 97 —Patni talug— 

. Bale for arrears of rent, reversal of — Decree, opiato 
whether suspended by appeal—Purchaser, position 
of— y provi 8, 14 1 
Кш, ы Vy в. l4of Pata Regulation, 
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A patni taiuk was sold for arrears of rent under 
the Rengal Regulation VIII of 1819. The sale was 
- reversed under section 14 of the Regulation on 
94th Angust 190p, and the deoree reversing it was 
affirmed on appeal on 3rd August 1905. The pur- 
chaser was a y to the proceedings but was 
‘awarded no indemnity under section 14. The pur- 
chaser remained “in possession till 28th August 
1906. On 14th September 1908 he sued the zemindar 
who had brought the talug to sale to recover, 
inter alia, so much of the purchase money as the 
zemindar had received: 

Held, (assuming, but not holding, that the suit 
was competent and that it was one for money 
paid upon an existing consideration which after- 
wards failed) that time ran from 21th Augast 1905, 
and that the suit was, therefore, barred under 
Article 97 of Schedule I of the Limitation Act. 

gemble.—That such a suit would really fall under 
Article 62 of Schedule I of the Limitation Act. 

Under the Indian law and procedure an original 
decree is not suspended by presentation of an 
appeal, nor is its operation interrupted where the 
decree on appeal is one of dismissal. 

Section 14 of the Bengal Patni Talugs Regulation 
' $mposes on the Court, ina suit against the zemindar 
for the reversal of a sale under the Regulation, 
the imperative duty of indemnifying the purchaser 
against loss. To discharge this duty a distinot 
issue should be framed as between the purchaser 
and the person chargeable under the section 
whether, in case the sale is reversed, the purchaser 
has fuffered any and what loss against which he 
ought to be indemnified by that person. р 

Qua:re.—Whother the remedy provided by section 
14 of the Regulation in a purchaser’s favour does not 
exclude all other remedies, even apart from any 
determination of such an issue. Р С Ноком CHAND 

"BoID v. PIRTHICHAND Lan CHOWDHURY, 17 A. L. J. 
514, 36 M. L. J. 557; 28 0. W. N. 721; 2: Bom. L. R 
€32; (1919) M. W. N. 258 444 
Bengal Regulation VII of 1822, S. 
. 3, applicability of—Chur land—Accretion to per- 

manently settled | estate— Government Notification 

under s. 9, when ultra vires— Bengal Tenancy Act 

(ҮШ B. C. of 1885), Ch. X, proceedings under, whe- 

ther can be taken in respect of alluvial lands- 

Correctness of decision of Revenue Courts, whether 

can be questioned by Civil Court—Bengal Regulation 

IX of 1825. 

In 1899, H , the Sadar Malguzar of the permanent- 
ly settled estate Jugdia took s lease, on behalf 
of the proprietors of Chur Khondkar, which was an 
aceretion to that estate, for a term of 10 years. 
The lease provided that at the end of the period 

of 10 years H. would be entitled to a renewal of 
the lease on the terms to be then fixed but if 
he did nob so renew, he would be entitled to 
malikana rates as usual. In 1903, H. took settle- 
ment of further accretions to the estate on similar 
terms. In^ 1907 settlement proceedings under 
Chapter X of the Bengal Tenancy Act were com- 
menced, at the conclusion of which on the re- 
commendation of the Director of Land Records, the 
Government issued з notification to the effect that 
the continugnce of the Sadar Malguzar of Pargana 
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Jugdia in the management of Mahal Chur Khond- 
kar would endanger public tranquillity and that 
the said mahaljwould be held khas for a term of 12 
years The present plaintiffs were appointed Sadar 
Malguzars in 1912, H. having resigned his office: 

Held, (1) that the provisions of section 3 of Régu- 
lation VII of 1822 applied to alluvial lands; 

(2) that if the Revenue authorities were satis- 
fied upon the materials before them that it was a 
fit case to make a recommendation to the Govern. 
ment, it was not for the Civil Court to go into 
the question of the correctness of their conclusion 
and that the notification of the Government was 
not ultra vires; 

(3) that proceedings under Chapter X of the 
Bengal Tenancy Act were a preliminary to the 
settlement of land revenue under Regulation VII 
of 1822; s 

(4) that the contract of ronewal of lease must 
be taken to have been made subject to the pro- 
visions of section 3 of Regulation VII of 1822, 

Regulation VII of 1822, although originally passed 
with reference to the “ceded and conquered pro- 
vinces", was extended to the Bengal Presidency 
by Regulation IX of 1826. Jt lays down rules 
not only for ascertaining and recording rights ral 
for determining rents payable but also various 
rules as to how the settlement is to be made 
RADHA Kant AICH v. SECRETARY OF STATE FOR INDIA 
28 C.W. N 265 г 
S, 3—Chur land, settlement of—Rights of 

previous holder to claim re-settlement—Qovernment, 

power of, to settle chur land with strangers in pre- 
ferenceto previous holders—Compliance with pro- 

visions of Statute, how far necessary. 7 

In order to deprive the proprietor of а perma. 
nently settled estate of his right to take  setile- 
ment of chur land contiguous to his estate, it is 
necessary that the provisions of Regulation ҮП 
of 1822 should be strictly complied with. 

In the absence of any report by the Settlement 
Officer or by the Collectér that the settlement of 
chur land with the proprietor of a permanently 
settled estate contiguous to it, who was also the 
previous holder of the chur, would endanger the 
public tranquillity or otherwise be seriously detri- 
mental, the Government has no power to séttle 
the chur with a third party in contravention of 
the provisions of section 3 of Regulation VII of 
1822. С Brinpapan CHANDRA к\т v. KARUNA 
Nipway Sixaga, 28 С. W. N. 261 4 
Bengal Regulation IX of 1825 94 
Bengal Tenancy Act (VIII B. C. of 

1885), ss. I (5), 50- Bengal Drainage Act 

(VIB О. of 1880', s. 42 (a)—Rent, whether includes 

drainage charges—Decree for rent inc luding drathage 

charges, whether rent: decree—Presumption under 

з, 50, Bengal Tenancy Act, when arises — Adverse 

possession, whether arrested by rent sale. 

Under section 1, clause (5), of the Bengal Tenancy 
Act “rent” includes money recoverable under any 
enactment for the time being in force as if it was 
rent; therefore, money payable under section 42 (a) 
ef the Benggl Drainage Actis money recoverable 
as rent within the meaning of the secti оп. 

A decree for rent is not the lessa rent decree 
within the meaning of Chapter XIV of the Bengal 





Vol. 1] 
Bengal Tenancy Act- conid. : 


Tenapcy Act because it includes certain drainage 
charges payable under section 42 (a) of the Bengal 
Drainage Act, 

Once it is shown that any of the constituent parts 
of a tenure, formed by consolidation of several small 
holdings existing fora long time, was not held at 
uniform rent, no presumption under section 50 of 
the Bengal Tenancy Act can arise ав to the tenure 
having been held at an uniform rent from the time 
of the Permanent Settlement. 

‘Where the plaintiffs, who were Zemindars, pur- 
chased at a rent sale the putni in which the 
defendants’ lands were included, and the plaintiffs 
sued for khas possession of those lands within 12 
years of their auction-purchase and the defendants 
pleaded limitation on the ground of adverse posses- 
sion: 

Held, that the adverse possession of the defend- 
ants, if апу, was arrested by the sale of the putni 

- within 12 years from the date of the suit. 

Where a party to a suit cannot properly “explain 
how a document produced by him came into his 
possession, the custody of the document cannot be: 
said to be clearly proved. у MANMATHA NATA MITTER 
v. ANATH BANDHU Pau, 28 О. W М, 20) 222 

55. З, 1O3—Municipality iand situated- 
within, whether within scope  * Act—Record of 

Rights, publication of — Certificale of Revenue Officer, 

effect of. А 

Lands situated within a Municipality are within 
the scope of the Bengal Tenancy Act, unless they: 
are gazetted out of its operation by э notification. 
duly published by the Local Government co ge 

Under section 103 of the Bengal Tenancy 
Act, the certificate made by the Revenue Officer as: 
to the publication of the Record of Rights “is ‘con- 
clusive evidence as to the publication of the record 
and as to its having been duly made under Chapter X 

- of the Act, Pat KALI SAHU v. GIRDHARI xe. 


s. 5 (1), (2)—Landlord and tenant— 
Status of tenant, determination of—Burden of proof 
—Tenant taking land for cultivation and immediately 
letting out to others, position of—Tenancy, inception 
of, consideration of. 

Atenant, who having acquired a right to hold 
land for the purposes of cultivation immediately 
proceeds not to cultivate himself or through any 
member of his family or through his servants but to 
let out the land to another, should be regard. 
ed as а tenure-holder and not as a raiyat. 

To determine whether a tenant is а tenure- 
holder or а raiyat, the nature of the holding in its 
inception should We considered. 

The plaintiffs sued the defendants for ejectment 
on the ground that the latter were under-raiyats, 
The defendants contended that the plaintiffs were 
tenure-holders and that they were occupancy ratyats, 
and that, therefore, they were not liable to eject- 
ment. It appeared that although the plaintiffs had 
never cultivated the land the original tenant, through 
whom the plaintiffs claimed, had held the land as 
a karsha raiyati land: - 

Held, that it was for the defendants to show 
that what in its inception was agkarsha raiyati land 
was in fact a tenure, and that the original tenant 
never cultivated the land but immediately after 
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having acquired a right to hold it proceeded to 
let it out to others. C Ras Monan DHUPI v. HARENDRA 
CHANDRA MUKHERJEE 468 
- SS. 21, 182—Occupancy rights, acguisi- 

tion of—Settled raiyat acquiring land for homestead 

position of. { 

Sections 21 and 182 of the Béngal Tenancy Act 
should be given a wide and verf liberal construc. 
tion. If а settled raiyat of lands in a village 
acquires other land as a raigat, apart from the 
lands of which he is a settled raiyat, for the 
purpose of creating a homestead thereon, then 
under the joint operation of ‘sections 21 and 182 
of the Bengal Tenancy Act he acquires ocoupancy 
rights in such lands, even though the lands во 
acquired for the purpose of a homestead be not 
held under the same landlord as thelandsin respect of 
whichesuch tenant isa settled raiyat. Pat Ganca 
SINGH v. CHAIRMAN OF THE DISTRICT BOARD, Patna, 


(1919) Рат. 235 8 
——s.2 669 





Se 
———— S.: 29, applicability of- Kabuliyat enhancing 
rent of old holding fixed before passing of Act, 
validity of. i 
Where bya kabuliyat executed after the passin 
of the Bengal Tenancy Aot, the original Lm of 
an old holding, which had been fixed before the 
passing of the Act, was enhanced by more than 
2 annas in the rupee: 
Held, that section 29 of of the Bengal Tenane 
Act applied to the case and that the kabuliyat arid 





void under the provisions of that section. C DINESH 
Ouanpra Das v. BROJENDRA KISHORE RAY 370 
s. 49 285 





-S. 49 — Notice issued by landlord, purchaser 
of raiyat's interest at rent sale, whether amounts to 
recognition of under-raiyat as immediate tenant, ` 
The mere issue of a notice under section 49 of 

the Bengal Tenancy Act by a superior landlord 

who has purchased the interest of the raiyat at а 

sale in execution of a rent-decree, cannot be taken 

to amount toa recognition by the landlord of the 





under-tenant as his immediate tenant. С HARI 
CHARAN DUTTA v, NIBARAN CHANDRA Das 37 
s. 50 222 





SS. 67, GB—Bhowli vent, arrears of— 
Interest, whether can be clatmed—Discretion of Court. 

A’ claim for bhowlirent is in the nature of в 
claim for damages for breach of contract, but the 
amount becomes an ascertained amount as goon 
as the Court has adjudicated upon the claim. 

Section 67 of the Bengal Tenancy Act applies 
only to rents which are payable quarterly, and 
ther efore, it has no application to a claim for 
arrears of bhowli rent. 

Interest can be claimed on arrears of bhowlirent 
apart from section 67 of the Bengal Tenancy 
Act, but itis within the discretion of the Court 
to refuse it having regard to all the circumstances 








of the case and the conduct of the plaintiff. Pat 
BisHESHAR МАТН SAHU v, Husani Sao, 4 Р, L. J. 282; 
(1919, Рат. 242 506 

Ch. IX : 669 
- S. 85—Landlord and  tenant—Under- 


raiyati lease for term exceeding nine years—Undere 
raiyat, right of, to recover possession of land by suit 
against landlord, 
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An under-raiyat, who has got an under-ratyati 
ease for a term exceeding nine years in contraven- 
tion of the provisions of section 85 of the Bengal 
Tenancy Act, cannot by a suit against his landlord 
recoverepossession of the land included in the under- 
raiyati lease. C PROHLAD CHANDRA SHAHA v, AMBIKA 
CHARAN SHAHA ә 514 

=— S. 85-5 Under-raiyati lease, validity of, 
against superior landlord. 

In order that а gpb-lease by а raiyat may be 
binding upon his superior landlord there must be 
either a registered lease. for a term not exceeding 
9 years or the consent of the landlord. C Hart 
OnanAN DUTTA v. NIBARAN CHANDRA Das 37 
5.85 (3)—Under-raiyati lease for more 

than 9 years granted before passing of Act, validity 

of —Purchaser from under-raiyat, whether entitled to 

notice to quit — Ejectment. . 

Under section 85, clause (8), of the Bengal 
Tenancy Act, a sub-lease granted by a raiyat before 
the passing of the Bengal Tenancy Act cannot 
be treated as valid for more than 9 years after 
the passing of the Act. In such a case although 
the title of the tenant may continue to subsist by 
reason of possession of the land and by payment 
of rent, the sub-lessee is always liable to be ejected 
on a proper notice to quit. 

Defendants Моз. 1 and 2 were sub-lessees under 
he plaintiff who was a raiyat. Defendant No. 7 
was a purchaser of a part of the holding from 
one of the sub-lessees and had been in possession 
for more than 12 years but was never recognized 
by the plaintiff as a tenant. In a suit by the 
plaintiff for khas possession after service of notice 
on defendants Nos. 1 and 2 only : 

Held, tH&t defendant No. 7 did not by adverse 
possession acquire title as tenant and was not 
entitled to notice and that во long as the plaintiff 
recognised the defendants Nos.1 and 2 alone ag 
his tenants, he had no cause of action against any- 
body else on the land. © SAMARADDI v, KALI oA 
S. 86—Surrender—Hindu Law — Widow, 

surrender by, effect of. 

If a Hindu widow has any right of surrender 
under section 86 of the Bengal Tenancy Act at all, 
she only has such right subject to the disability and 
limitation which attaches to her interest in the 
holding as a Hindu widow. She has not an un. 
qualified right or power to surrender the entire 
raiyati interest in a raiyatı holding to which ghe 
succeeds, as heir of her husband in the absence of 
proof of legal necessity or pious purposes. . 

A surrender by a Hindu widow of her entire 
interest in a raiyati holding of whioh she is for 
the time being in occupation to her landlord, if 
it forms merely a part of the estate to which she 
succeeds is a transfer by such Hindu widow of 
her limited interest in such holding which the 
law sanctions and recognizes. This right of transfer 
by way of surrender is vested in every Hindu widow 
irrespective of the provisions of the Bengal Tenancy 
Aot. Pat Jumma Prasad SINGH v, BASDEO SINGH, 
(1919) Par. 245 872 
S: 86, cis. (5), (5), (7) —Occupancy 
holdin, non-transferable —Sale of part of holding— 
Surrender, subsequent, of sold portion, whether 














INDIAN CASES, 


[1919 
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entitles landlord to re-enter—Fraud, 

Knowledge, effect of. 

Per Teunon, J.—Where a тайаё sells a part of 
his non-transferable occupancy holding and there- 
after surrenders that part to the landlord who 
accepts the surrender, the landlord is not entitled to 
eject the transferee as the sale of a parbof a holding 
is an incumbrance or limitation of the raiyat’s right in 
the whole and should, therefore, operate to prevent 
asurrender, whether of the whole or of a part. 

The raiyat's right in the portion sold having been 
extinguished, it would seem to follow that by the 
surrender or grant to the landlord the landlord 
takes nothing, irrespective of fraud, collusion or 
knowledge on the part of the landlord. 

Per Richardson, J.—1f a raiyat sells the whole or part 
of a non-transferable ocoupancy holding and then 
relinquishes or surrenders the same, the landlord, 
apart from any fraudulent conduct on his part, is 
entitled to eject the transferee from the whole or 
part transferred. А 

It would seem that according to a current of 
authority which may be founded on clauses (б), 
(6) and (7) of section 86 of the Bengal Tenancy 
Act ог on the common law of the country or on 
custom, the landlord (apart from fraud) has the 
right to re-enter if the whole or a part of a 
holding be relinquished orsurrendered. The right, 
if it exists, depends not on forfeiture by the tenant 
but on the landlord’s proprietary rights and on the 
fact that the holding is in its nature non-transfer- 
able or more accurately only transferable within 
certain definite and recognized limits, 

The sale of a part of a non-transferable ocou- 
pancy holding is not an incumbrance within the 
meaning of section 86, clause (6) of the Bengal 
Tenancy Act. 

Per Curiam.—The Courts will not allow the 
landlord to benefit by any fraud to which he may 
bea party. C DASTUR Аш v. Ram KUMAR борк, 22 
C. W. N. 972 567 


S.95—Common manager, appointment of 
—Co-owner, whether can mortgage his share— 
Mortgage suit—Plaintiff claiming more than his 
rights, effect of. 

The appointment of a common manager under 
section 95 of the Bengal Tenancy Act "does not 
prevent a co-owner from dealing with his individual 
right, and, therefore, a mortgage made by such 
co-owner in respect of his own share is valid 
and enforceable. . 

The fact that in a suit to enforce a mortgage 
the plaintiff claims more than what he js strictly 
entitled to'is no bar to hig obtaining a decree for 
what he is entitled to. C MIDNAPORE ZEMINDARY 
Company v. ABINASH OHUNDRA MITRA, 23 С. W. N. 
308; 29 C. L. J. 297 790 
Ch. X 285 

Ch. X, proceedings under, whether can 

be taken in respect of alluvial lands. 94 

Ch. X—Record of Rights, entry in —Pre. 
sumption — Entry not proved to be wrong, effect of — 
Burden of proof—Ejectment, suit for—Occupancy 
raiyat. 

Where the defendant was recorded as an occu- 
рапсу raiyat in the Record of Rights (prepared 


collugive— 














e 


. Vol, Lj) 
Bengal Tenancy Act—contd. 


uudet Chapter X of the Bengal Tenancy Act) and 
the presumption raised from that entry remained 
unrebutted by any evidence given by the plaintiff 
who sought to eject the defendant as being an 
under-raiyat: 

Held, that the plaintiff having failed to show 
that the entry was wrong and to displace the 
presumptien arising from the entry, the Court was 
bound to rely on the entry in the Record of 
Rights and to dismiss the suit. С Usa CHARAN 





Biswas v. NABIN CHANDRA MANDAT: 319 
s. 103 778 
S. 148 А 329 








ss. 149, 153—Rent suit dismissed on 
basis of decision in title sutt brought by third 
person under s. 149 (3)— Appeal, second, competency 
of—Decision as regards question of title or amount 
of rent, what is. 

Plaintiff instituted a suit for rent which was 
dismissed both by the first Court and by the lower 
Appellate Court on the ground of the decision in 
a title suit brought by a third-party under section 
149 (3) of the Bengal Tenancy Act, wherein it was 
held that the plaintiff and the third party were 
each entitled to a share in the land in respect of 
which the rent was claimed. The plaintiff pre- 
ferred a second appeal to the High Court: 

Held, (1) that under section 158 of the Bengal 
Tenancy Act no appeal lay to the High Court, 
inasmuch as the lower Appellate Court had not 
decided any question of title to land between 
parties having conflicting claims thereto or a ques- 
tion of the amount annually payable by the tenant; 

(2) that the lower Appellate Court could not be 
said to have decided а question of title merely 
because it dismissed the rent suit on the ground 
of the result of the title suit. 

The words “decision of question of the amount 
of rent”. in section 153 of the Bengal Tenancy 
Act do not include apportionment of rent between 
two persons. C Joaxs& CHANDRA Roy v, NIBARAN 
CHANDRA PODDAR 276 

S. 153 276 
5. 160 -“Lease of land," meaning of. 

The expression “lease of land” in section 160 
of the Bengal Tenancy Act means a valid lease. 
C HARI Cuakan DATTA v. NIBARAN CHANDRA Das 37 

S. 167-— Invalid sub-tenancy—Ejectment— 

Notice, whether necessary. 

Section 167 of the Bengal Tenancy Aot has no 
application where the superior landlord of an occu- 
рапсу raiyat is himself the auction-purchaser of 
the holding,so that service of notice under that 
section is not necessary eto eject the sub-tenant 
whose sub-tenancy is invalid as against the laud. 
lord. C Hari ( HARAN DATTA v. NIBARAN CHANDRA 
Das 37 


S. 17 1—Оссирапсу holding, non-transfer- 
able—Umiecognised tiansferee, right of, to make 
deposit of amount of rent-decree, 

The unrecognised transferee of а non-trans- 
ferable occupancy holding is entitled to make a 
deposit of the amount of a decree for rent obtained 
by the landlord against the raiya#in order to pre. 
vent the sale of the holding in execution. © Јотв 
Соомав MUKERJ&E v. MONOHAR MUKERJEE 596 
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ѕ. 182 8 
— —— SS. 184, 193, Sch. III, Art. 3 
—Limitation Act (IX of 1908), s. 20, Sch. I, drt. 116 
—Forest rights, grant of —Suit to recover money due 
under grant—Limitation—Payment made by general 
manager entered in his adoni book, whether saves 

limitation —"Punyaha" payment, meaning of. * 

A suit for the recovery of money due under a 
registered contract in writing €n respect of forest 
rights is governed by the three years’ rule of 
limitation provided in the Bengal Tenancy Act, 
Schedule II, Part I, Article 2, and not by Article 
116, Schedule I, of the Limitation Act. 


The provisions of section 20 of the Limitation 
Act of 1808 have been enlarged by the removal 
of the restriction to be found in the correspond- 
ing settions of the carlior Acts аз to, inter alia, the 
books of the debtor and the books of the creditor. 

A payment made through a messenger by a 
manager, having general authority to make pay- 
ments and followed by an entry by the manager 
of such payment with hisown hand in his account 
book, is а good payment for the purposes of 
section 20 of the Limitation Act. 

"Punyaha payment” is a payment msde on the 
punyaha day on account of a special kist or instal- 
ment, i e, the kist of the newly opened year, and 
not on account of a generalarrear balance. 





By a lease or grant in writing registered the 
plaintiff conferred upon the defendant the right 
to fell or remove from a forest and sell trees of 
specified kinds, not being fruit trees. The plaintiff 
undertook to provide convenient sites fog roads, 
residential quarters, offices, export depots, eto. The 
term of the lease was a period of five years, and 
of the consideration Rs. 20,000 was paid in advance 
and the balance was to be paid in four instalments 
inthe month of Assin in every year: 

Held, {1) that the lease did not fall within the 
scope of the Transfer of Property Act; 

(2) that the grant was one of forest rights, which 
expression was the equivalent of the Indian term. 
“bankar”, as used in section 193 of the Bengal 
Tenanoy Aot. 


The general manager of a lessee, who had general 
authority to make payments, paid through a 
messenger Rs. 15 to the lessor on the punyaha 
day and duly made an entry of that payment with 
his own hand in his account book : 

Held, that the manager making such payment 
shonid be regarded ав the person who had mado 
the payment for ‘the purposes of gection 20 of the 
Limitation Act. C SARAJUBALA DEBI v, SARADA- 


NATH BHATTACHARJER, 23 О. W. N. 336 862 
S. 193 ' 862 
Sch. III, Art. 3 862 








Art. G- Decree. obtained against 
co-sharer tenant — Execution— Limitation, 

A co-sharer tenant is a tenant, and a suit for 
rent brought against such tenant is a suit be. 
tween a landlord and tenant to whom the pro- 
visions of the Bengal Tenancy Act are applicable, 
Therefore, Article 6 of Schedule III of the Act 
is applicable to a decree obtained in such a suit, 
Pat Binva Bist v, MUNI SINGH 33 
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Bombay Civil Courts Act (XIV of 
1869), SS. 24, 27—Special jurisdiction of 
Subordinate Judges in Bombay—Practice of valuing 
prayemfor declaratory decree at Rs, 180, legality of. 
The practice which has grown up in Bombay of 

valuing a prayer for declaration at Rs. 180, as 

-being the value on which tho fee nearest to Rs 10 

would be leviable,?has no warrant in law and is 

inconvenient. P RacHAPPA SUBRAO v. SHIDAPPA 

VENKATRAO, 17 А. L*J.418; 25 M. 1. Т. 293; 86 M. 

L. J. 437; 29 C. L. J. 452; 21 Bos. L. R. 489 280 

^S. 27 280 

Bombay Land Revenue Code (Act 
V of 1879), S. 154 999 

Bombay Village Police Act (VIII 
of 1867), S. 14—Letiers Patent (Bom.) cl. 28 
—Offence committed at sea—Jurisdiction of village 
Patil —Revision—High Court, power of, to guash 
proceedings before Patil. 

A complaint was presented to a village Patil 
against the Captain of a steamer. The allegation 
was that the Captain had abused the complainant 
on board the steamer at some distance from tae 
shore: 

Held, that the Patil had no jurisdiction in the 
matter under section 14 of the Bombay Village 
Police Act. 

The High Court of Bombay has no power under 
the Criminal Procedure Code to quash proceedings 
before a village Patil, but it has power to do this 
under the general powers of superintendence confer- 
red upon it by the Letters Patent. B VASUDEO 
PUNDLIK SAMANT, In ve, 21 Box. L. R. 274; 20 Got 





J. 315 

Buddhist Law, Burmese—Deati-bed gift, 
validity of —Trust — Disposition of property contrary 
to personal law, validity of. 

Under Burmese Buddhist Law a death-bed gift 
without delivery of possession is invalid. To 
recognize such gifts as valid would be practically 
recognizing the power of making Wills, which is 
entirely foreign to Burmese Buddhist Law. 

A man cannot by the interposition of a trustee 
make a disposition of property which his personal 
law prevents him from making by means of a 
direct gift. L 3 Ma Yu v. Ро THAUNG, 11 Вов. L 
Т. 284 522 
———— Succession—Apatittha child, share of. 

‚Ап appatittha child takes half the estate of his 
adoptive parents, in the absence of any natural 
or kittima children, equally with the co-heirs of 
the adoptive parents. L В Ma News U v. MAUNG 
THAN, 11 Вов. L. T. 221 Б, 
„—— Chinese — Succession — Sons, whether 
. eaclude daughters — Unmarried daughter, shave of— 

Burma Laws Áct (XIII of 1898), 5.18 1). 

“The customary law of Chinese Buddhists is the 
law applicable to questions of inheritance amongst 
Chinese Buddhists jn Burma, and according to that 
Jaw sons exclude daughters in succession to the 
property of their parents. | 

- Under Chinese Buddhist Law unmarried daughters 
håve the right of maintenance out of their father’s 
estate. 16 is not clear whether the right isa right to 
а charge оп the estate in the hands of the heirs, but 
the heirs are bound to maintain the unmarried 
daughters во long as the daughters continue to live 
with them. Ma Suwe Turr v. Maune Kyin, 
11 Bur. L. T. 224 543 


INDIAN OASES, 


- 
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. 
Bundelkhand Alienation of Land 

Act (IL of 1903), ss. 4, 6,9 (3), s. 6— 

Hindu Ghosis; whether members of agricultural tribe 

—Mortgage by member of agricultural tribe—Suit 

on mortgage—Preliminary decree—Court, power of, 

to refuse to make decree absolute—Board of Revenue, 
decision of, whether binding om Civil Courts. 

Hindu Ghosis of Jalaun Distriot aro a sub-caste 
of Ahirs and are, therefore, members of an agri- 
cultural tribe within the meaning of section 4 of 
the Bundelkhand Alienation of Land Act. 

A member of an agricultural tribe executed a 
mortgage of certain land in favour of a non- 
agriculturist. The latter brought a suit on foot 
of the mortgage and obtained a preliminary decree 
for sale. On application made for a final decree 
the Court refused to pass it on the ground that 
the mortgage wasin contravention of the provisions 


‚ of section 6 of the Bundelkhand Alienation of 


Land Act and sent the case to the Collector: 

Held, that the procedure adopted by the Court 
was perfectly legal. 

The entire provisions of the Bundelkhand Aliena- 
tion of Land Act are mandatory upon the Civil 
Courts and the Courts are bound to enforce them 
independently of any pleading raised by the defend- 
antin а particular suit. 

Per Walsh, J.—A decision of the Board of Revenue 
on a matter arising under the provisions of 
the Bundelkhand Alienation of Land Act, although 
not binding upon the parties to а civil suit, is a 
matter which any Civil Court is bound to examine 
very closely. Any Civil Court, although not bound, 
ought to follow such a decision of the Board in 
а matter peculiarly within its Knowledge and 
jurisdiction, unless there is some overriding reason 
to the contrary. A Karra Prasan v. BAT RANI, 17 
A.L. J. 294 424 
ss. 6, 9 (3), 16 424 


Burma Excise Act (V of 1917), 
ss. 12, 16, SO Vinegar, whether alcoholic 
liquor—Manujacture of  winegar—-Possession О] 
vinegar, whether offence—Financial Department 
Notification No. 70, cl. (1). 

Under Financial Nepartment Notification No. 70 
of the Government of Burma, vinegar is an alcoholic 
liquor for the purposes of section 12 of the Burma 
Excise Act, and manufacture of vinégar except 
under license is an offence under section 12 \2). 

But vinegar not being an alcoholic liquor except 
forthe purpose of section 12 of the Act, possession 
or import or export of vinegar in any quantity is 
not an offence. L B Yee Wan v. EMPEROR, ll BUR. 
L. T. 268; 20 Cx. L. J. 321; 8 L. № Н. 211 657 
Ss. 16,30. 657 


Burma Forests Act (IV of 1902), 
Ss. 33, 77—Rules framed by Burma Govern- 
ment under Forests Act, rr. 22, 98— Licensee, whether 
liable for illegal acts of servant. 

A person who. holds а license for the extraction 
of timber from the Forest Department is respon- 
sible if under cover of the license something illegal 
is done, and it makes no difference whether that 
illegal act is done by the licensee or by someone 
employed by МЇ, provided the servant is acting 
within the scope of his employment. U 3 NGA 
Sawe Baw v, EMPEROR 8 U. B. 18. (1918) 114 20. 
Cr. L. J, 823 668 
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Burma.Gambling Act (I of 1899), 
SS. 2, 3, IO, [1—Instruments of gaming— 
Fighting birds, whether instruments of gaming— 
Cock-fighting in private enclosure, whether offence 
—C ommon gaming house, what is. 

Fighting birds are not instruments of gaming 
within the meaning of section 3 (8) of the Burma 
Gambling Act. 

The fact that cock-fighting and betting are 
carried on іп a private enclosure does not suffice 
to make the enclosure a common gaming house 


_ within the meaning of the Burma Gambling Act. L 


B Emperor v, Maune Ka, 11 Bun. L.T. 265; 9 L. B. 
В. 185; 20 Cr. L, J. 280 666 
—— — ss. 3, IO, I I, 12— Instruments of gam- 
ing— Fighting cocks, whether instruments of gaming 
—Beiting on cockfight, whether offence. 
Cockfighting in a public place is made an offence 
under section 10 of the Burma Gambling Aci, 
but holding a cockfight on private premises, even 


if accompanied by wagering, will not render the - 


place a common gaming house within the meaning 
of the Act. 

Fighting cocks are not instruments of gaming 
within the meaning of the Burms Gambling Act, 
and setting cocks to fight is not in itself an offence 
in Burma L B Emperor v, Po Күм, 11 Bum. L. 
T. 266; 9 L. В. В. 219; 20 Св. L, J. 885 671 
ss. З, 6, 7—Instruments of gaming, what 

are—Coins, whether instruments of gaming—Pre- 

sumplion that a house is а common gaming house, 
when arises. 

White beans, cigarettes and cups, not being articles 
devised or actually used forthe purpose of gaming, 
are not instruments of gaming. 

Coins found on the actual persons of gamblers are 
not necessarily instruments of gaming and are not 
liable to seizure and forfeiture, unless there is evi- 
dence to show that they were actually used or 
intended to be used for the purpose of gaming. 

Where there is no proof that articles seized in a 
house are instruments of gaming or were actually 
used for the purpose of gaming, the presumption 
that the house із a common gaming house does nob 


- 





arise. L B An Nowe v, Емрекок, 11 BUR, L, T. 263; 
9 L. B. В. 205; 20 Cr, L. J. 323 659 
———- SS. 6, 7 659 


SS. 8, 9 — Criminal Procedure Code (Act V 
of 18981, s. 482—Accused, whether can be examined 
as witness—Evidence of incompetent witness, whether 
to be ignored — Procedure, 

The evidence given by an accused person under 
section 8 of the Burma Gambling Act might be 
true and yet be favourable to some or allof the 
accused, but it is not defence evidence and it does 
not justify the ¢xamination of an accused person 
otherwise than on the requisition of the Magistrate 
before whom the trial is being conducted. 

An accused person cannot be put on his oath 
or examined as a witness in the case in which 
he is accused. The fact that there are several co- 
accused in the case is immaterial, if the accused 
person whom itis sought to examine as a witness 
“jg at the time himself upon his trial with the other 
accused. U B Nea Nawr бүлү v. EMPEROR, 3 U. 
В. В. (1918) 115: 20 On. L. J. 841 821 

ss. 10, II, I2 | | 666, 671 
Burma Laws Act (XIII of 1898), 

s. 18 (0) ; 543 
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Burma “Opium Law Amendment 
Act (VII of 1909), s. 3—Criminal Pro- 
cedure Code (Act V of 1898), ss. 110, 112, 118, 406 
—Order requiring security under з. 3—Procedure 
—Appeal, whether lies. 

A Magistrate, in dealing with a person against 
whom information is received under sectfon 3 of 
the Burma Opium Law Amendment Act, should do 
so as nearly as possible as if the information 
were of the description mentioged in section 110 
of the Code of Criminal Procedure, that is to say, 
he must record an order under section 112 and 
proceed in accordance with the following sections 
of the Code and, if he finds it necessary to demand 
security, he must make an order under section 118. 
Against such an order an appeal lies to the District 
Magistrate under section 406 of the Code of Criminal 
Procedure. U B Law Kaw v. Emperor, 3 U, D. 
R. (1918) 117; 20 Он. L. J, 321 657 
Calcutta Municipa! Act (III B. C. 

of 1899), s. 37 (2) (е), Sch. IV, 

rr. 10, 11, 15, Sch. V, ra 2—Specific 

Relief Act (I of 1877), s. 45—Election roll, revision 

of—Failure togive notice, effect of—Application to 

High Court to revise roll and declare nomination 

invalid, maintainability of. 

Where an application under section 45 of the 
Specific Relief Act was made to have the nomi- 
nation of a certain candidate declared invalid, on 
the ground that some of the voters approving of the 
nomination lived in flats and were not, therefore, 
entitled to vote and that the election rol] should 
be revised by the Court, which was not done by 
the Chairman of the Corporation on a petition pre- 
sented after 6 р. м. оп the 28th February: 

Held, that the election roll could not be altered 
and the nomination could not be declaredginvalid at 
such a late stage. 

Rules framed under section 667 of the Calcutta 
Municipal Act and contained in Schedule IV to tho 
Act have the effect of law, and the failure to give 
three days’ notice required by rule 10 (2) of the 
Schedule amounts to a very grave irregularity. 

A petition for revision of the election roll pre- 
sented on the 28th February after 6 р. м. cannot 
be dealt with by the Chairman, having regard to 
the pravisions of rule 11 of Schedule IV of the 
Calcutta Municipal Act. 

Persons objecting to the final publication of tho 
election roll should take steps to prevent the pub. 
lication before the election roll is fnally published 
according to the rules. 

Persons living in flats cannot be enrolled as 
voters in the municipal election roll under seo- 
tion 37 (2),clause (e) of the Calcutta Municipal 
Act. С AwuLYADHAN ADDY, in the matter of, 46 C. 
132 
—— — Sch. IV, rr. IO, 11, 15 
Sch. V, r.2 
Calcutta Port Act (Ш. B. C. of 

1890),ss. I13, II&4—Por Commissioners, 

liability of, for loss of goods. 

After the expiration of three days from the 
landing of goods, tho Calcutta Port Commissioners 
are free from liability in respect of the goods, what. 
ever may have happened to them, unless there 
has been any default on their part. C РовхА 
CHANDRA v. Port COMMISSIONERS CALCUTTA, 46 О. 56 
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Canal Drainage Act (Northern 

India) (УШ of 1873), ss. 20, 23— 

Canal authorities, power of, to confer right of irri- 

gation from private watercowrse—Procedure—Suit 

to establish eaclusive right of irrigution—Government, 
awhetheg necessary party. 

In а case of dispute as to the right of irrigation 
from a private watercourse of a canal where no 
relief RU asked against the Government, the latter is 
not a necessary party, 

The canal authoritjes have no power to confer 
upon a person a permanent right of irrigation 
without proceeding either under section 20 or 23 of 
the Canal and Drainage Act. P Kania LAL v. NARAIN 
Зімен, 177 P. W. В. 1918 9 








s. 23 299 
Cantonment Code, 1913, s. (032 
ss. I03B, ІОЗА, 288—054, 


verbal, to remove shrubs, disobedience of—Notice 

written, absence of, affect of—Bond executed by ac- 

cused for appearance—Accused, failure of, to appear, 
effect of. 

Proceedings under section 103B of the Canton- 
ment Code are illegal if the acoused has not had 
written notice as required by that section. 

A Cantonment Magistrate gave verbal orders to 
a Mali to lop off certain shrubs in the compound 
of a house close to a corner of а public road. 
The orders were not obeyed and the Mali was 
charged and convicted under section 288 of the 
Cantonment Code. No written notice was served 
upon the accused; 

Held, that inasmuch as the land on which the 
shrubs stood did not belong to the Government, the 
proceedings were under section  103B of the 
Cantonment Code and before a conviction could 
be obtained, it was necessary that a written notice 
should have heen given to the accused requiring 
him to lop off the shrubs, 

A Magistrate is entitled to require a person 
charged with an offence to give a bond for his 
attendance, and the accused person, whether guilty 
or not, is bound to obey the terms of the bond and 
toappear to answer the charge. A GUR ‘DIN v. 
EMPEROR, 17 A. L. J, 503; 20 Ов, L, J. 384 992 
———— S. 288 992 


Carriers Act (III of 1865), ss. 2, 6 
562 


Cattle Trespass Act (1 of 1871), 
SS. 10, 24—Seizure of cattle—Lessor, whether 
occupier of land--Rescuing cattle illegally seized, 
whether offence. х 
A person cannot be properly convicted under seo- 

tion 24 of the Cattle Trespass Act for rescuing cattle 

which had not been seized in accordance with the 
provisions of the Act. 

Where land is let out on a burga lease, the lessor 
has no right, under section 10 of the Cattle Tres. 
pass Act, to seize the cattle trespassing on the land 
unless it is shown that the burgadar is a mere 
Servant of the so-called lessor, who continued to be 
the occupier of the land within the meaning of 
the section. C MANIK CHANDRA Roy v. ISMAIL KALU, 
23 С. W. N. 387; 20 Ов, І, J. 398 

1006 


з. 24 
s. 26 995 
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Shown to have been in existence. 
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C. P. Tenancy Act (XI of 18985, ss. 4T 
(5), 47 —Оссирапсу holding— Mortgage of holding 
without consent of landlord— Decree obtained by nfort- 
gagee— Sale of holding —Purchaser, position of—Land- 
lord, rights of — Ejectment—Pre-emption. 

D mortgaged his absolute occupancy holding to 
R, who sued on his mortgage and obtained a decree 
for sale, in execution of which the holding was 
auctioned and was’ purchased by the defendant. 
The plaintiff, the Lambardar of the village, sued to 
eject the defendant as a trespasser оп the 
ground that the mortgage, being without his con- 
sent, was not operative against him and the auction- 
sale, therefore, passed no title to the defendant : 

Held, (1) thatthe mortgage having been effected 
without the plaintiffs consent was merely voidable 
at his instance and could form the basis of a 
valid auction, so that the defendant could not be 
ejected as a trespasser ; 

(2) that the only right the plaintiff had was 
one of pre-emption under section 41 (5) of the 
С. Р, Tenancy Act. N GANGADHAR?, Gosar 936 


-————5, 44 Occupancy right, acquisition of— Pos. 
session, continuance of— Preswmption, 

There is no presumption according to which a 
person in possession in one year should be presumed 
to have been in possession in any earlier year. 
Possession once proved to exist is presumed to conti- 
nue until the contrary is shown, but this merely 
means that the presumption is in favour of its 
continuance after any date on which possession is 
The presumption 


is notretrospective. N Роввноттам v Dur: ОнАко 





I9 

S. 46 (3)—Occwpancy holding— Mortgage 
of holding — Consent of co-sharer, effect of — Foreclosure 
of mortgage, effect of. 

A mortgagee who forecloses upon a right of tenancy 
and enters into possession may fairly be pre- 
sumed to hold as tenant in the absence of any plea 
to the contrary. 

If one member of a bedy of landlords consents 
to a mortgage of an occupancy holding, the 
transaction cannot be avoided. N GURUDAYALDAS v. 
NATHA ' 274 
——S. 47 936 


S. 47 (1)—ransfer of holding by tenant 
—Revenue Court, avoidance of transfer by—Civil 
Court, whether can question propriety of avoid. 
ance— Jurisdiction of Civil and Revenue Courts: 
Where in a suit there is a question of the avoid- 

ance of a transfer by an occupancy or ordinary 
tenant, the matter із onefor the Revenue Courts; but 
where rights of the parties depend ћроп the illegality 
of the document of transfer it is a case for the 
Civil Courts, 

The Civil Courts have no jurisdiction to decide 
whether a transfer has been improperly avoided, 
М Visuwanats’ LAXMAN DESHMUKH 2, MANIKRAO 
SHANKAR Rao 681 


————— S: 52—Occupancy holding—Orange trees, 
planting of, whether amounts to diversion of holding 
to non-agricultural purposes—Ejectment, 

The planting of orange trees in an occupancy 
holding is not a diversion of the holding to non. 
agricultural purposes within the meaning of section 
52 ofthe C. P. Tenancy Act and an occupancy 

” 


‚ was, therefore, 
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tenant ismot, therefore, liable to be ejected by the 
landlord if he plants orange treesin his holding. 
N HARBA v. RAGHUNATH, 15 N. L. R. 60 967 
S. 97— —Landlord and tenant—Suit dy 
heir of tenant against landlord for possession of 
holding—Jurisdiction of Civil and Revenue 

Courts—Ejectment, what constitutes. 

B, an ordinary tenant of certain fields, went on 
a pilgrimage leaving his wife in occupation of the 
fields. Subsequently news reached the village of 
Bs death and the Malguzars caused the fields to 
be entered in the village papers as their khudkasht, 
and took possession of them, Thereupon B.'s widow, 
as his heir, brought the present suit for recovery 
of possession on the ground of her illegal eject- 
ment and obtained a decree from a Civil Court : 

Held, that the suit was one for the recovery of 
possession by a tenant who had been illegally 
ejected by his landlord and, by reason of section 
97 of the C. P. Tenancy Act, was triable only 
by a Judge who was also a Revenue Officer. 

To constitute ejectment from a holding an 
exclusion from possession is sufficient, it is not neces- 
gary to actually remove the tenant from the holding. 
N Basant Kal v. BHURI р 
Ghamparan Agrarian Act (I B. & 0. 

of 1918), S. 4—Rent noted in. Record of Rights, 

finality of. . 

Where proceedings were taken under section 4 
of the Champaran Agrarian Act and the Assistant 
Settlement Officer recorded in the schedule the rent 
that existed before the enhancement, the amount of 
the enhancement, the reduced enhancement under 
clause (1) (а) of the section and the new rent, 
and also recorded an order that the amount of 
new rent mentioned in the schedule be noted in 
the Record of Rights under sub-section (2) of section 4 
and a note was accordingly made: 

Held, that this was a decision as to the amount 
of rent under clause (4) (c) of section 4 of the 
Act, and had become final, thg correctness of which 
could not be contested m any suit or proceeding 
in any Court. Pat Hirr v. SATAN SINGH, 4 P. L. J. 
812 857 
Chota Nagpur Tenancy Act (V of 

1908), S. 47, whether retrospective—Mortgage 

of raiyati interest, whether can be enforced by sale. 

Section 47 of the Chota Nagpur Tenancy Act has, 
therefore, no retrospective effect. 

Plaintiff brought a suit on 15th June 1916 to 
enforce a mortgage charge by the sale of a 
raiyati interest under a mortgage executed on 16th 
June 1906: 

Held, that seetion 4? of the Chota Nagpur Tenancy 
Act did not apply to the case and that the suit 

maintainable. Pat Brasa LALL 

DUTTA v. KENARAM PAL 515 
ss. 80, 84, 127, 128, 130; 132, 
258—Record of Rights, entry in, value of—Ch. 

XV, scope of—“Rignts and obligations of tenants” 

and “particulars recorded in such entries” in s. 182, 

meaning of —Suit by joint tenant for joint possession, 

maintainability of. 

Tf a notification for the preparation of a, Record 
of Rights is made under section 80р оѓ the Chota 
Nagpur Tenancy Act, the entries in the Record 
of Rights so prepared are under section 84 of the 
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Act merely presumed to be correct until they are 
proved by evidence to be incorrect; butif the 
notification is made under section 127 of the Act, 
the entries in the Record of Rights are by virtue 
of section 132 conclusive evidence of the rights 
and obligations as between the tenants and their 
landlords to which the entries refate and of all 
the particulars recorded in such entries . 

The expression “rights and obligations of tenants” 
in section 132 of the Chota Nagpur Tenancy Act 
mean rights and obligations of tenants with refer- 
ence to landlords only, so that once those rights and 
obligations are ascertained, they become final and 
are not liable to be called in question in any 
Civil Court. Chapter XV of the Act gives no power 
to the Revenue Officer to deal with questions of title 
between tenants claiming hostilely to each other. 

Section 432 of the Chota Nagpur Tenancy Act must 
be read consistently with the whole of Chapter XV 
and with the general policy of the Legislatur 
provided therein to protect the tenants against 
the landlords and when so read, the words “of all 
the particulars recorded in such entries” must 
mean the particulars of the rights and obligations 
of mo peers: as againsb and to thelandlords, 

e only suit or proceeding contem i 
Chapter XV of the Chota Nagpur ааа 
а suib or proceeding between tenant and landlord 
under section 130 of the Act, and, therefore, section 
258 of the Act is no bar to a suit by one Set of 
tenants to recover joint possession of the land in 
dispute from another set of tenants, 

ere there has been an ouster of joi 
tenant, the party out of possession ig Re: 
to maintain a suit for joint possession. Ра} 
SHaiBA Prasan Mansur v. Gonax Mansor, (1919) 


Par. 147 84. 454 
ss. 84, 127, 128, I30, 132 45 

, 4 
m = H e ir 224—Rent, suit for— 
ird person cla ] 
[и H claiming right to receive rent—Appeal, 

Section 177 of the Chota Nagpur Ten 

provides for the decision of rent iis, ie na 
third party who claims the right to receive rent from 
the tenant is impleaded, without deciding the 
question of title. The section requires the Court to 
dispose of the matter merely upon a decision of tho 
question as to who had actually under good faith 
received and en joyed the rent before the institution 
of the suit. No question of title to or interest in the 
land is decided in such a case. Therefore, an appeal 
from the decision in such a suit lies to the Dem 








Commissioner and not to the Judicial C Р 

Pat LacHMINARAIN AGARWALA ~% THAKUR Aa 

Dura, 4 P. L. J. 163 71 9 

— ss. 218, 224 712 
s. 258 


Civil Procedure Code (Act xiv ot 


1882), s. 317 335 
Civil Procedure Code (Act V or 
1908); 55:2 e 1), 52— Legal. representative 
WhO 18—— шеси Е : 
ANT. or de son tort, whether legal repre- 
The term “legal representative” in i 5 
of the Civil Procedure Code means a b 
in law represents the estate of a deceased and 
includes any person who intermeddles with tha 
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estate of the deceased. An executor de son tort 
would, therefore, be a legal representative and 
ligble to be brought on the record under that section 
on the death of a defendant. М RAMLAL v. 
CHAMPABAL 95 

ss. 2 (17) (с), 60, O. XXI, r. 48 

— Repealing and Amending Act (X of 1914)—Army 
e Act, 1881 «45 f 45 Vict. C. 58), s. 187—Army 

(Annual) Асі, 1895 (58 Vic, C. 7), s. 4— British 

Officer in Indian Army, whether "Public Officer? — 

Pay, whether can be attached in execution of 

decree. ; E 

A British Officer in the Indian Army is & 
“Public Officer” within the meaning of section 2 
(17) of the Civil Procedure Code and as such 
public officer he is liable to have half his pay or 
salary attached in execution of a decree under 
section 60 (1) (i) of the Code, inasmuch as that 
attachment is a deduction authorised by the Code, 
which is a law passed by the Governor-General of 
India in Council within the meaning of section 187 
of the Army Act, 1851, as amended by section 4 
of the Army (Annual) Act, 1893, 

The proviso in section 60 (2) (b) of the Civil 
Procedure Code having been repealed by the 
Repealing and Amending Act, X of 1914, must be 
regarded аз unnecessary or dead law and the 
decisions based on that proviso must be regarded 
as obsolete. B KERING RUPCHAND & Co. v. MURRAY, 
21 Bom. L R 143 
ss. IO, 115—5 of suit—Matters in 

issue in parallel suits to be identical—Revision. 

The object of the rule contained in section 10, 
Civil Procedure Code, is to prevent Courts of 
concyrent jurisdiction from simultaneously enter. 
taining and adjudicating upon two or more parallel 
litigations in respect of the same cause of action 
and the same subject-matter, 7. e. litigations in 
which the matters in issue are identical. The mere 
fact that the decision of the subsequent suit will 
largely be affected by the decision in the previous 
suit, still pending, is not sufficient for the applica- 
tion of section 10, Civil Procedure Code. А 

An order under section 10 of the Civil Proce- 
dare Code staying a suit amounts to a decision that 
the Court has under existing circumstances no 
jurisdiction to proceed with the trial of the suit. It 
is, if wrongly passed, a refusal to exercise a jurisdic- 
tion vested in the Court and is open to revision 
under sevtion 115 of the Civil Procedure Code. O 
SITAL SINGH v, SITLA BAKHSH SINGA, 6 О. L. J. 96 

212 
s. 11 . 734 
S. I ]—adras Surveys and Boundaries 

Act (IV of 1897), s. 11, order wnder—Plaintif’s 

claim disallowed—Subsequent suit for possession 

against plaintiff — Res judicata. 

An order of a Survey Officer under section 11 
of the Madras Surveys and Boundaries Act (IV of 
1897), if not reviewed by the appellate authority 
or questioned by suit as provided in the section, 
js conclusive as to the rights of the parties, and 
will operate as res judicata in a subsequent suit 
to oust the unsuccessful party who was in possession 
at the date of the order. Wi MUTHIRULANDI POOSARI 
4. SETHURAMA AryaR, 9 L. W. 823, 86 M. L.J. 356: 
25 M. L. T. 298, (1919) M. W. N. 226; 42 M, 425 43 
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S. I [—Res judicata between co-gefendants 
—Decision on point not necessary for disposal of 
suit, whether res judicata, 

R., having purchased certain land in execution of 
a decree against the plaintiff, sold it to the plaintiff 
by а conveyance The plaintiff's daughter brought . 
а suit for establishment of her title to the land 
on the ground that the purchase from R? was really 
made with funds supplied by her in the name of 
her father, the plaintiff, who was made a pro forma 
defendant in the suit. In that suit questions were 
raised whether R. had purchased the property as 
benamdar of the plaintiff and whether the plaintiff's 
daughter had any beneficial interest in the pur- 
chase from R. The Courtof first instance decreed 
the suit, holding that R.’s purchase was bona fide and 
not as а benamdar of the plaintiff. On appeal the 
suit was dismissed on the ground that the plaintiff's 
daughter had no beneficial interest in the convey. 
ance executed by R. in favour of the plaintiff. 
Subsequently plaintiff brought a suit for establish- 
ment of his title to the land against the persons 
who were principal defendants in the suit of his 
daughter : 

Held, that the question whether R's purchase 
was benami or nob was not res judicata in the plaintig’s 
suit by reason of the decision in the suit brought 
by the plaintiff' daughter. С Tarapas BHATTA- 
CHARJEE V. JNANENDRA NATH 802 


S. I I —Res judicata, doctrine of, applica- 
bility of, to execution proceedings - Application 
dismissed as barred by time—Subsequent application 
relying on earlier proceedings as saving limitation, 
whether maintainable. 

The rule of res judicata applicable to execution 
proceedings makes all decisions given in such 
proceedings binding upon the parties in subsequent 
proceedings, but it does not necessacily involve the 
result that апу point which is not heard and 
decided but which might and ought to have been 
raised mast be treated as necessarily decided as 
under section 11 of the Civfl Procedure Code. 

Where a proceeding, which is relied upon as 
saving limitation for the execution of a decree, 
might have been made a ground for saving an 
earlier application for execution which was dis- 
missed as barred by time but was mot so made a 
ground and no decision was given on the point, 
the application of the doctrine of res judicata to 
execution proceedings would not involve the result 
that it should be taken to have been decided. 


An application for execution of a decree was 
dismissed as barred by time In. a subsequent 
application for executjon the deoree-holder relied 
upon certain earlier. proceedings and acknowledg- 
ments as saving limitation ; 

Held, that the dismissal of the earlier applica- 
tion for execution operated as res judicata only 
so far as the question of the maintainability of 
that application was concerned and that the grounds 
relied upon by the deoree-holder as saving limitation 
in respect of the subsequent application, not having 
been adjudicated upon in the previous proceeding, 
could not be regarded as res judicata. В MAHADEO 
GoPALABHAT v. TRIMBAKBHAT, 21 Box, L. R. 844 


972 
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S. II-Res judicata—Finding in earlier 
suit between defendant and third party, whether res 
judicata. : 

Plaintiffs sued for a declaration that certain 





_ property was not liable to attachment and sale 


in execution of a decree without preservation of 
their mortgagee rights. It was contended by the 
decree-holders that defendant No. 6 being the sole 
owner of the property under a Will, the other members 
of the family had no power to mortgage it and 
that the execution of the Will had been held to 
be proved in an earlier suit by defendant No. 6 
against his father and uncle: 

Held, (1) that the present plaintiffs not being 
parties to the earlier case, the finding as to the 
execution of the Will could not operate as res 
judicata; 

(2) that the execution of the Will not having 
been proved, the plaintiffs were entitled to a decree. 
P бліх Das о BISHAMBHAR Das 


— $. [I—Res judicata—Rent suit—Title, 
question of, incidentally decided, whether res judicata 
in subsequent suit. 

A decision ina rent suit may operate as res judicata 
во matters actually decided therein. 

їп a suit for rent the defendant set up a title 
to the land in himself and denied the relationship 
of landlord and tenant. Upon the evidence produced 
and in the circumstances of the case the Court 
dismissed the suit, holding that the plaintiff had 
failed to ostablish that the defendant was his tenant. 

The plaintiff then brought a title suit against 

the defendant: : 
Held, that an adjudication on the question of title 

was not necessary forthe decision of the previous ren 
suit, and that if the question was incidentally consi- 
déred in that suit it could not operate as res judictaa 

in the subsequent suit. C  SoNAULLAH BARKAR v, 

DURGA КАМТА MOZUMDAR 598 


S. 11,0. IX, r."I3—Res judicata — 
Title, question of, not decided in previous suit, effect 
of— Dismissal of suit for default — Restoration, date 
of —Lis pendens, doctrine of, applicability of. 

‘he decision in a prior suit, to which the pre- 
decessors-in-interest of the defendant in a subse- 
quent suit regarding the same property were parties, 
will not operate as res judicata in the subsequent 
guit as against the defendant, if there was no real 
contest in the prior suit with regard to the title 
of the defendant’s predecessors. 

Where a suit is- dismissed for default but is 
gubsequently zestored on the plaintifi’s application, 
the restoration relates back to the date of the 
application for restoration. 

A suit was filed on 21st June 1906, The defendants 
sold a part of the properties in dispute on 4th 
March 1907 and the rest ор 25th April 1907. The 
suit was dismissed for default on 28rd April 
1907, but an application for restoration was made 
on 24th April and was granted on 4th May. The 
defendants appeared on 2th November and filed 
a written statement alleging that they had parted 
with their interest in the property, in dispute in 
favour of third persons : 

Held, (1) that the. sale of the 4th March was 
clearly affected by the rule of lis pendens ; 








GENERAL INDEX. 


1023 


Civil Procedure Code—1908—conid. 


(2) that although the suit was dismissed for 
default on £3rd April, the restoration must be 
deemed to have related back to the date of the 
application for restoration, Фе, the 24th April? so 
that the sale of the 25th April was ulso affected 
by the rule of lis pendens. C Аёнотоѕн Roy v. 
ANANTA Ram BHATTACHARJEE . 723 


S. [3—Judgment on merits, what is— 
Summons accepted by solicitor on Behalf of defendant 
-—Appearance by solicitor Judgment on plaintiff's 
evidence, whether on merits. 

Plaintiff brought a suit against defendant in the 
High Court of Justice in England Defendant was 
called away from England and was unable to appear 
and defend the suit in London, but service of the 
writ of summons was accepted by a solicitor who 
entered #ppearance on behalf of the defendant. 
The action was tried by a Judge and Special Jury 
and on the evidence of the plaintiff judgment was 
given against the defendant Plaintiff brought the 
present suit on the basis of that judgment: 

Held, that the judgment was a judgment given 
on the merits within the meaning of that expression 
in section 13 of the Civil Procedure Code and was 
conclusive between the parties, А Сотк v. HARPER 
17 A. L. J. бо1 80 


—- SS. 16, 20 —Partnership, dissolution of, 
toes for— Place of suing—Cause of action — Jurisdic- 
don. 

Clause (a) of section 16 of the Civil Procedure 
Code refers to suits to recover possession of im- 
moveable property where the title to that property 
is alleged by one side to be in him and by the 
other side to be in him; and clause (d) of the 
section refers to other suits of a like nature 
where the title to or some interest in the property 
is in dispute and the Court has to determine the 
matter. 

A suit for dissolution of partnership with the 
usual ancillary relief does not fall either under 
clause (a) or under clause (d) of section 16 of the 
Civil Procedure Code and can be brought in 
the Court within whose jurisdiction the parties 








reside or the cause of action arises. A Durca Das 
v. JAI NARAIN, 17 А. 1. Т. 567 
s. 20 156 





S. 2O0—Cause of action—Place of suing— 

Claim based on tort—Jurisdiction. 

Plaintiff and his wife were travelling fro 
to Kuchaman Road by the B. В. and б, І. оета 
and purchased tickets at Agra. They changed 
trains at Bandiqui and it was alleged that during 
this part of the journey the carriage door opened 
out through the neglect of the defendant Railway 
Company, either in not locking the door or in 
not seeing that it was properly fastened, and the 
plaintiff's wife fell outand subsequently died. The 
plaintiff sued the company for damages in the Agra 
Court: 

Held, (1) that the contract to carry the deceased 
lady was a contract with herself and there was 
no privity between the plaintiff and the defendant 
company; 

(2) that the suit was based upon tort and upon 
the provisions of the Fatal Accidents Act and the 
cause of action having arisen outside the juris- 
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diction of the Agra Court, that Court had no power 

to try the suit. A SHIAM Narain v. B. B. & С.І. 

RAILWAY, 17 A. L. J. 505 130 

— —— S. 20—3uit for damages for breach of 
tontract — Place of suing —Cause of action —Jurisdic- 
tion. 

An action fôr damages for breach of a contract 
ean, at the option of the plaintiff, be brought either 
in the place where the breach was committed or 
in the place where the contract was made. 

Plaintiff consigned some goods from Muktsar 
Railway Station (B. В, and О. І. Railway) to Howrah 
(Е. Т. Railway) and endorsed the railway receipt 
in favour of defendant No. 8. Subsequently he 
asked the Station Master ot Muktsar to telegraph 
to Howrah that delivery should not be made to 
defendant No.3 but to the plaintiff himself. De- 
livery not having been made in accordance with 
this direction, plaintiff instituted a guit for 
damages in the Ferozepore Court which exercises 
jurisdiction over Muktsar: 

Held, that the contract for the carriage of the 
goods having been admittedly entered into at 
Muktsar, the suit was cognizable by the Ferozepore 
Court. Р Fina Mun UHAND-SANWAL Das v. B. B. 
& О. I. RAILWAY Oo. I39 
S. 20 (C)—2^ause of. action—Suit arising 

out of contract—Proposal to buy and sell from 

Karachi accepted at Qalcutta—Place of suing— 

Jurisdiction. 

A firm in Karachi authorised a firm in Calcutta 
io buy and sell certain goods on its behalf and 
the latter agreed to do so. Subsequently, a suit was 
brought by the Karachi firm at Karachi against 
the ,Caloutta firm for damages suffered through 
the failure of the latter to carry out instructions, 
and it was objected that the Karachi Court had 
no jurisdiction to hear and try tho suit: 

Held, (1) that the contract of agency was, as 
against the Karachi firm, made at Calcutta, being 
во made the moment the proposal was accepted 
and the acceptance put in course of transmission; 

‹2) that, therefore, the Karachi Court had no 
jurisdiction to hear the suit. S Fiem or VISHINJI 
GOVERDHANDASS v. FIRM OF JASRAT GIRDHARILAL, 12 


S. L. 98 
S. 24, О. XLVII, r. I-- Review — 

Court, proper —Transfer of application for review, 

legality of—Jurisdiction, 

The law contemplates that ordinarily a review 
should be by the Judge who pronounced the judg- 
ment, and where this is impracticable by reason of 
death or other cause,a Judge of the same. Court 
may entertain the review. Ib is illegal, however, 
for an inferior Court to review the judgment of 
a superior Court, 

Section 24 of the Civil Procedure Code does 
not contemplate the transfer of an application for 
review to a Court other than that by which the 
judgment was pronounced. 

Therefore, an order transferring an application for 
review to a Court other than that which pronounced 
the judgment is illegal and the latter Court has no 
iurisdiction to deal with the application. M Barz 
Lan v. SITARAM 910 
-Se 24—Transfer оў case—Convenience of 
parties, whether ground for transfer, 
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The plaintiff is the person to choose where the 
suit shall be brought, provided that he chooses a 
forum which the law allows him to choose and such 
an extraordinary procedure as the removal of a 
case against the plaintiff's will from the Court 
where he had lodged it, should be supported by. 
some good cause. 

The only good cause which depends upon the 
parties is where the parties are willing and com- 
bined for some reason to ask that the case may 
be transferred to some other Court than that in 
which the plaintiff has instituted it. 

A case may sometimes be transferred on the 
ground of convenience of parties, but this is not 
the test by which the transfer of а case should be 
determined А Марно Prasan v. Мот: OHAND, 17 
A. L. J. 871 368 
S. 24 (4) 648 
5. 34—Interest pending suit—Discretion of 
Court, exercise of. ` 

Though the awarding of interest pending suit on 
the amount of claim decreed is in the discretion of 
the Court, sach discretion should be exercised on 
sound judicial principles. C SARAJUBALA: DEBI v. 
SaRADANATH BATTACHARJER, 23 О. W. N. 386 862 
S. 47—Companies Act (VII of 1918), 

s 171, scope of—Decree obtained against company 

im liquidation —Transfer of decree—Application by 

transferee for substitution—Forum, proper—Leave of 

winding-up Court, whether necessary. z 

An application by a transferee of a deoree, ob- 
tained against a company which has since gone 
into liquidation, for substitution of his name as 
decree-holder, under section 47 (3) of the Civil Pro- 
cedure Code, must, inspite of the provisions of 
section 171 of the Companies Act, be made to the 
exevution Court and not to the winding-up Court. 

Leave under section 171 of the Companies Aot 
to bring a suit means leave by the winding-up 
Court and when once given, must be taken to 
cover all subsidiary, legal proceedings necessarily 
arising out of the suit. As Kasai PRASAD v, UNION 
Bank оғ INDIA, Lp, DELHI, 17 A. L. J. 464 115 
S. 47—Елесийоп of decree—Adjustment of 

decree out of Court, enquiry into—Fraud, allegation 

of—Court, duty of. 

Where a Court has before it an application by a 
judgment.debtor to enter up full satisfaction of the 
decree, it must determine, first, whether there 
has been an adjustment of the decree out of 
Court by which the decree-holder is bound and, 
secondly, whether, under the terms of that adjust- 
ment, anything remains to be paid tothe decree. 
holder. : M s 

An 'allegation thatean adjustment of a decree 














out of Court is fraudulent must be gone into 
and decided by the Court of execution. MunBAM- 
MAD Kazix v RUKIA BEGAM, 17 A. L. J. 677 65 





— 5. 47, О. XXI, г. 2—Esecution of 
decree – Adjustment, uncertified, suit based upon, 
maintainability o —Injunction to restrain emecution 
proceedings, whether can be granted. 

A separate suit does not lie upon an unoerti. 
fied adjustment for setting aside an execution sale. 

No relief wgich is meant to interfere with the 
execution of a decree can be asked for in a вц 
based проп ап uncertified adjustment, 
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A decree for confirmation of ровзевзїоп obtained 
out of Gourt under an uncertified adjustment of 
another decree stands on the same footing as one 
granting an injunction restraining execution, and a 
suib praying for such declaration would, therefore, 
be barred under section 47 of the Civil Procedure 
Code. N AsARAM v. YESHAWANTRAO 956 


"m S: 47, 0. XXI, Fa 95—Exzecution of 
decree —Decree-holder auction-purchaser, suit by, for 
recovery of property purchased, maintainability of— 
S. 47, applicadility of. 

An auction-purchaser, even when he isthe decree- 
holder himself, is not bound under Order XXI, 
rule 95, of the Civil Procedure Code to apply for 
recovery of possession of the property purchased 
under section 47 of the Code, bat may maintain a 
separate suit for recovery of the property pur- 








chased. С PANCHANAN PAL v. SUKHAMAY SANG 
: ss. 47, 115, О. XXI, rr. I, 2— 
Execution of decree — Sale — Auction-purchaser, 


whether representative of judgment-debtor—Redemp- 

tion of mortgage decree, offer of, by auction-pur- 

chaser subsequent to sale—Purchaser, right of, to 
enter satisfaction—Order adverse to purchaser—Revi- 
e sion—High Court, power of interference of. 

An auction-purchaser under a money decree is 
the representative of the judgment-debtor within 
the meaning of section 47, Civil Procedure Code. 

A person who possesses a right to a property 
is within his rightsin applying under Order XXI, 
rule 2, Civil Procedure Uode, for entering up satis- 
faction of a deoree affecting the ‘property which 
would otherwise endanger his right to it. 

Petitioner obtained a, money decree against S. 
and in execution brought a certain property to 
sale and purchased it himself. While the application for 
sale was pending, à person to whom the property 
had been mortgaged obtained а decree against the 
judgment-debtor. Petitioner paid the mortgage 
decree amount and ‘prayed that satisfaction 
be entered. The Court refüsed the prayer holding 
that petitioner had no locus standi to apply under 
Order XXT, rule 4, Civil Procedure Code. On revision 
to the High Court: 

Held, (1) that the petitioner had aright to apply 
under Order XXI, rule 2, as he must be regarded 
as the representative of the judgment-debtor; 

(2) that the petitioner had a rightto apply to the 
High Court under section 115, Civil Procedure Code 
against the order disallowing his petition. M 
MATHARASAPPA CHETTIAR v, MUTHU CHETTIAR, 9 L. 


W. 595 
. S,,49, О. XXI, r. 2—Scope of s. 49— 

Adjustment of decree qut of Court, uneertified— 

Assignment of decree—Ewxecution und ‘fealisation of 

decree amount by assignee —Suit by judgment-debtor 

against decree-holder and assignee for restitution, 
. maintainability of —Cause of action —Assig nee’ э 
knowledge of adjustment, effect of. 

A judgment-debtor who has adjusted the decree 
with the decree-holder out of Oourt, bat has 
not certified the adjustment in the manner requir- 
ed by Order XXI, rule 2, Civil Procedur» Code, can, 
on execution being taken and money being realised 
fromhim in violation of the adjustment, sue the 
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deoree-holder for recovery of the amount thus realis- 
ed. The cause of action is either the breach of a pro- 
mise or of a statutory duty on the part of the decrec- 
holder to certify adjustment in Court, 

Where, however, the decree is executed by the 
assignee of the decree-holder, no such suit, lies 
against him, there being no privity of contract 
between the parties and the degree being sub- 
sistent and executable. 

The  assignee's knowledge ab” the time *of 
his executing the decree of the prior adjustment 
does not affect his right to e&Xecute where the 
adjustment was not certified to Court or make 
him liable in damages to the judgment-debtor. 

Рег Abdur Rahim, J.—Section 49, Civil Procedure 
Code, relates only to the stage of execution. 
Under it, it is the Court executing the decree 
that has to consider whether the decrev is held 
subject to any equities which the judgment-debtor 
could 8nforce against the original deoree-holder. 

The section does not contemplate that a decree- 
holder executing а decree in spite of an adjust- 
ment out of Court is inferentially a trustee for the 
judgment-debtor for the decree amount. 

Per Seshagiri diyar, J.—Section 49, Civil Procedure 
Code, deals only with equities in the course of 
execution; for example, there may be cross-decrees 
or a question of а set-off in respect of costs. 
Jn such matters, the transferee decree-holder is 
pound by the equities subsisting between his assignor 
and the judgment-debtor. The section has no appli- 
cation to suits for damages. Ml KRISENA AIYAR t. 











SAYURIMUTHU PILLAI, 56 M. L. 7. 976;9 1. W. 448; 
42 M. 338; 1916, M. W. N. 48 584 
s. 52 951 

s. 60 | 427, 683 

5. 64, 0. XXI, Pa 54— Execution of 
decree—Attachment—Lease, execution of, by judg- 


anent-debior bejore attachment, validity of—Attach- 

ment, when effected —Bona, fides of alienee, whether 

material, 

An attachment of property is effected within the 
meaning of section 64, Civil Procedure Code, when 
the judgment-debtor prohibited from making an 
alienation has an opportunity, afforded by the pro- 
clamation mentioned in clause 2 of rule 54 of Order 
XXI of the Code, of knowing that he is 80 pro- 
hibited and the mere writing of such an order be- 
hind his back and keeping it in the Court records 
does not amount to an order prohibiting alienation 
within the meaning of rule 54, 8 

Where, therefore, a judgment-debtor executed & 
lease of his property which had been ordered to be 
attached bub which was not actually attached 
їп the manner provided by Order XXI, rule 54, 
Civil Procedure Code, until after the execution of the 
lease: 

Held, that the lease was not invalid 

No question of the bona fides of the alienee arises 
under section 64, Civil Procedure Code. MI Yuxa 
RAMANAYAKUDU t. Boya Basappa, 86 M. L. J. 284 
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In execution of & money-decree a property was 
purchased by the plaintiff ir. the benami of defendant 
No. lin 1908. The sale was confirmed in 1906 
and the sale certificate was issued to the defendant 
No.1 in April 1909. In March 1911 defendant 
No. 4 agreed to sell the property to defendant 
No. 2, who commenced a suit for the Specific per- 
formance of the” contract in 1912, as a result of 
which the defendant No. 1 conveyed the property 
to defendant No. 2, Thereupon the plaintiff in- 
stituted this suit fer a declaration of his title to the 
property: 

Held, per Greaves, J.—(1), that the plaintifi’s right 
of action did not accrue before March 1911, and 
that, therefore, the Civil Procedure Code of 1808 
applied to the case and under section 66 of the 
Code the suit was barred; 

(2) that if the right of action had accrued before 
the coming into force of the present @ode of 
Civil Procedure, tha suit would not have been 
barred under section 817 of the Code of 1889, 

Per Teunon, J.—(1), that the plaintiff had a vested 
right of action against defendant No 1 from the 
date of his auction-purchase in 1903, so that 
the Oivil Procedure Code of 1882 applied to the 
case and under section 317 of that Code the suit 
was not barred; 

(2) that if the defendant No. 2 took with 
notice of plaintiff's claim, the delay made by defend. 
ant No. 1 in taking out his sale certificate could 
not place defendant No. 2 in a better or 
more advantageous position than he would have 
occupied under the Code of 1882. C PnoxATHANATEH 
Pa v. Sourav Dasi, 23 О, W. N. 604 335 
S. G6—Mortgage decree, execution of — 

Purchase for judgment-debtor’s benefit—Suit by 

judgment-debtor to recover property from purchaser, 

maintainability of. 

A mortgage decree having been obtained against 
the plaintiff, the latter came to a verbal arrange- 
ment with the decree-holder, whereunder on pay- 
ment of a certain sum the decree was assigned to 
one К, 16 was arranged that K. should execute 
the decree and purchase the mortgaged property 
himself, but that on payment of a certain sum he 
should re-convey it to the plaintiff. In a suit by 
the plaintiff to enforce this agreement: 

Held, that the suit was barred by section 66 of 
the Civil Procedure Code. Pat MuNssmwan DUTTA 
t. KAILASH PATI 546 
SS. 73, 115, O. XXI, r. 52— 

Emecution of decree—Attachment of fund in Court — 

Payment, application for— Suspension of payment for 

effecting rateable distribution in respect of claims-not 

matured into decrees —Priority—Revision —High 

Court, power of interference of. 

Where a specific fund in Court belonging to a 
judgment-debtor is attached by a decree-holder of 
the former and an application is made for pay- 
ment out of the money to him, the Court has no 
jurisdiction to suspend payment in order to enable 
rateable distribution to be effected among the 
creditors of the judgment.debtor whose claims 
have not yet matured into decrees of Court. 

It cannot be said that an attachment under Order 
XXI, гше 52, Civil Procedure Code, in no circum- 
stances confers priority, 
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Per Oldfield, J.—A fund attached under Order 
XXI, rule 52, Civil Procedure Code, requires no 
further realization, and, in the absence of creditors 
entitled to apply under section 73, there can, from 
the moment that the attachment is laid on it, be 
no obstacle to its payment to the attaching creditor. 

Per Seshugiri Aiyar, J.—Section 78, Civil Procedure 
Code, ів restricted in its operation to other than, 
administrative actions. Priority is within the con- 
templation of Order XXI, rule 52, of the Code. 

The general principle is that a person who is 
diligent enough to invoke the aid of the Court in 
satisfaction of his decree should not be kept out 
of his rights because others have not been equally 
diligent in seeking their redress. The only res- 
triction upon his rights is that if, before he seta 
the process of the Court in motion to realise the 
assets, others have applied for execution, he should 
share the realised assets with these other applicants, 
There is no warrant for holding that a person 
who has applied for payment should be put off on 
the chance of some others having claims on the 
property coming in at some time to have the 
property distributed rateably. 

The suspension of payment is an irregularity in the 
exercise of jurisdiction by the Court within the mean- 
ing of section 115, Civil Procedure Code. М Usa? 
VENKATARATNAM & Co. v. METHEWALA ADAMJI 
Usatan & Co, 925 


S. G2—‘Interest’, meuning of —Public trusts 
—Right of suit—Worshippers in temple or mosque, 
whether persons having ‘interest’—Religious Endote 
ments Act . XX of 1863), ss, 14, 15, scope of. 

Per Oldfield and Coutts Trotter, JJ., (Abdur Rahim, 
J., dissenting).— The right to worship ina temple is 
not such sn ‘interest’ as will give the worshipper 
a right to sue under section 92, Civil Procedure: 
Code. ‘Ihe interest required in the relator mush 
be a clear or a present and substantial and not a 
remote, fictitious or purely illusory interest ; it 
must be an existing interest and not a mere 
contingency. The question whether any given per- 
son has or has nob an interest as so defined ig a 
pure question of fact which the Court should 
decide on a consideration of the particular circum- 
stances of each case. 


The definition of ‘interest’? in section 18 of the 
Religious Endowments Act should not be imported 
into section 92, Civil Procedure Code. ` 

Per Oldfield, J.—Section 92, Civil Procedure Code, 
and sections 14 and 16 of the Religious Endow- 
ments Act are nob in pari materia and the one 
cannot be used as an aid to the interpretation of 
the other. Ж . 

The ‘interest? which s required of а person 
wishing to sue under section 92, Civil Procedure 
Code, must be a substantial and not a sentimental 
or a remote interest. 





* Per Abdur Rahim, J.—The words ‘having an interest 


in the trust’ in section 92, Civil Procedure Code, 
include, in the case of a temple or а mosque, 
all persons having а right to perform worship or 
say their prayers therein. The ‘interest’ required. 
need not be pecuniary, direct or immediate, or in 
any way differeng from ‘that required by sections 
liand 15 of the Religions Endowments Act for 
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purposes of suits relating to Hindu temples and 
Muhammadan mosques, - 
Persons belonging to that section of the public 
for whose benefit a public trust has been created 


‚ are in the position of beneficiaries and must, as 


such, be held to possess a sufficient interest to 
support а suit under section 92, Civil Procedure 
Code. In the case of a temple or a mosque, 
.persons entitled to attend there for purposes of 
worship and devotion are presumably the beneficiaries 
intended by the founder. М RAMACHANDRA LYFR v. 
PARAMESWARAN Мохво, 36 M. L. J. 896; 25 M.L T. 
.804; 9 L. W. 492; 42 M. 860 693 


S, 92, О. XXXI, r. I—Pubiic charity 
— Suit for trespass — Trustees, whether necessary 
parties —Suit to enforce right to exclusive worship, 
mantainability of—Consent of Advocate-General, 
whether necessary. 

The plaintiff in an action for trespass must be 
either the owner of the property, or the person 
in possession, and the beneficiaries of a public 
charity not being in possession cannot maintain 
an action for trespass without joining the trustees 
of he charity as parties. 

Under Order XXXI, rule 1, of the Civil Procedure 
Code, in all suits between beneficiaries of property 
vested in trustees or executors and third parties the 
beneficiaries must be represented by the trustees or 
execators. . 

Section 92 of the Code of Civil Procedure, being a 
provision debarring persons from unrestricted access 
to the Courts, must be strictly construed. 

The consent of the Advocate-General is necessary 
only to suits claiming the reliefs specified in sub- 
section (1) of seotion 92 of the Civil Procedure 
Code and to suits asking the directions of the 
Oourt for administration of the trust. 

- A вшь to restrainan interference with plaintiffs’ 
right to exclusive worship is not within the scope 
of section 92 of the (ітй Procedure Code and 
can be brought by any persons claiming such right 
without joiniug the trustees as parties, and with- 
out the consent of the Advocate-General. 

The plaintiffs in such s suit sue on behalf of all 
persons interested in the right, and any decree in 
the suit would'bind all such persons. L B  Cowaszr 
v. BELLA, 11 BuR. L. T. 249 


S. 92, O. I, ra 1—Scheme suit—Joinder 
of parties—Trustees, right of persons claiming us, to 
be impleaded as parties. 

| In в suit instituted for framing a scheme fora 

prblic oharity* undef section 92, Civil Proçedure 

Code, persons who allege a vight thereto as trustees 

should be impleaded as parties М MULUKUTLA 

RaMAMURTHI v ÜniLDARA BHASKARAYYA old 


s. 92 (2) 
ss. 95, 104 (6), II5—0:der by 
Small Cause Court under з. 95 —Appeal, whether lies 
—Revision—High Court, interference by. 
No. appeal lies against an order passed by a Small 
Cause Court . 
The High Court will not ordinarily deal with the 
matter in revision, where the decision of the lower 
Cours is correct. М ARUMUGAM ASARI v. (IURUNATHA 


ASARI 86 M, L. J. 485 886 
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S. 97--Limitation Act (IX of 1908), s. 3 
—Accounts, suit for— Limitation, plea of, not taken 
before preliminary decree, whether can bo taken after 
final decree —Interest on money collected and” not 
accounted for, whether should be allowed. 
fn в suit for accounts the defendant did not 

raise the plea of limitation in his*written state- 
ment, nor was any issue directed upon the point, 
A preliminary decree was - раввеф and no appeal 
was preferred against it. When, however, the 
final decree for acconnts was passed, the defendant 
for the first time raised the plea that the suit 
was barred by limitation: 

Held, that under section 97 of the Code of Civil 
Procedure the defendant was precluded from raising 
the pleaof limitation, inasmuchas he had not appealed 
against the preliminary decree. 

In a suit for accounts the defendant is liable to 
pay interest on sums collected by him and not 
accounted for, © Govyinpa CHANDRA CHAKRAVARTL 
v Nirop KUMAR BANERJEE 747 
SS. 98, 144 -Leiters Patent (Bom.), 

cl. 36—4рреаї, second, from Mofussil—Difference 

of opinion between Judges—Procedure— Restitution 

—Plaintiff obtaining possession under trial Court’s 

decree —Dispossession under decree of first Appellate 

Court — Possession, restoration of, in second appeal— 

Application for restoration by way of compensation, 

maintainability of. 

By the Full -Bench —In second appeals from the 
Mofussil on the Appellate Side of the High Court 
of Bombay, where the Judges differ, the procedure 
is governed by section 93 of the Civil Procedure 
Code and not by clause 36 of the Letters Patent 
of the Cou:t 

Per Heaton and Shah, JJ. (Beaman, J., dissenting).— 
A plaintiff, who has obtained a decree in his favour 





* in the trial Court and gone into possession under 


it, and has been put out of possession under the 
decree of the first Court of Appeal reversing the 
trial Court’s deoree, and who has succeeded in the 
Court of second appeal which has restored the 
judgment of the trial Court, can claim the benefit 
of section 144 of the Civil Procedure Code in 
respect of the time during which he was dis- 
possessed between the deorees of the first and second 
appeal Courts. В Buura JAvarsiNu v. LAKADU 
рнамзімо, 21 Bom. L. R. 157 715 
S. 102— Provincial Small Causes Courts 
Act (IX of 1887), Sch. II, Art. 11—8Suit by lessee 
to recover value of crops illegally removed, whether 
cognizable by Small Cause Court—Appeal, second, 
whether lies. 
A suit by the lessees of the lac produce of a 
village to recover the value of lac illegally removed 
during the currency of the lease is cognizable by 





` а Small Cause Court. 


* In order to determine whether a suit is or is 
not cognizable by a Court of Small Causes, it is 
the original character of the suit that must be 
looked to, the mere fact of a question of title 
arising is immaterial, . 

In applying section 102 of the Civil Procedure 
Code, the original character of the suit is to be 
regarded rather than the character it may subsequent- 
ly assume by operation of the findings of the Court, 
N KALURAM v. RAOJI 
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S. 104 (к) 886 
s. 104 (2), О. XLIII, r. 1 (4)— 
Brecution of decree—Application to set aside sale — 
Appeal—Remand, order of — Appeal, second, whether 
lies. ° 
e Where in ap appeal from an order setting aside 
or refusing to set-aside an execution sale the 
Appellate Court,makes an order of remand, the 
latter order is final under section 104 (2) of the 
Civil Procedure Code and no second appeal lies 








against it. Р Asa Nann v. JHANGI Ram, 2 P. W. К. 
1919; 29 P. L. R. 1919 610 
ss. 109 (a), 149—Appeal to His 





Majesty in Council—Order rejecting application to 

eatend time for paying in Court-fees, whether final 

order. 
. The applicant filed a memorandum df appeal 
along with an application for leave to appeal in 
forma pauperis, The Court rejected the application. 
By this time the appeal had become barred by 
time. The applicant then applied for permission 
to deposit the necessary Court-fees. This applica- 
tion was also rejected. He then applied for leave 
to appeal to His Majesty in Council from the latter 
order: 

Held, that the order refusing to allow the fees 
to be paid was rot a final order passed on appeal 
within the meaning of section 109 (a) of the Code 
of Civil Procedure and was not appealable to His 
Majesty in Council. А BARTI v. KISHORILAL, xt. 


L. J. 448 
ss. 109 (C), IIO—Application for 
leave to appeal to His Majesty in Council—Two 
decfees, whether can be considered as one for 
purposes of application—Certificate for leave, 
avhether can be granted in connected suit—Value of 
subject-matter of appeal, determination of. 

A brought a suit against Bfor a declaration of 
his right to put a dam across a certain river 
and for damages for interference with the dam. B 
brought a suit against A asking for a declaration 
that the plaintiff as a riparian owner was 
entitled to have the use of the water of the river 
unimpeded by the ereotion ofa dam and further 
asked for damages alleged to have been sustained 
by him in consequence of the erection of the 
dam. A.s suit was dismissed by the Court of first 
instance and an appeal to the High Court was 
also dismissed The Court of first instance decreed 
Bs suit in part, granting the declaration asked for 
but dismissing the claim for damages. Both sides 
appealed to the High Court in Bs suit and two 
decrees were drawn up. One decree dismissed A's 
‘appeal in toto and the other decree modified the 
decree of the lower Court by confirming the deci- 
sion of that Court so far as the declaration was 
concerned but overruling the decision in respect of 
the claim for damages and holding that B was 
entitled to Rs. 5,000 as damages. Thereupon A. 
made an application for leave to appeal to His 
Majesty in Council against the three decrees made 
by the High Co ut: К 

Held, (1) that for the purposes of this application 
the two decrees of the High Court in B’s suit ought 
to be treated as one decree and treating them 
as one, it was nob a decree of affirmance within 
the meaning of the last clauselof section 110, 





INDIAN CASES. 


* [1919 


Civil Procedure Code— 1908—contd. 
*. 


Civil Procedure Code, as the decree of the Migh 
Court varied the decree of the lowor Court in 
a material respect and awarded Rs. 5,С00 by way 
of damages, whereas the decree of the first Court 
had dismissed the claim for damages altogether; 

(2) that, therefore, the applicant had a right to 
appeal ir B.’s suit provided the value of the subject- 
matter of the suit in the Court of first instance 
was Rs. 10,000 or upwards and the amount or 
value of the subject-matter in dispute in appeal to 
His Majesty iu Council was the same; 

(3) that as regards the value the matter, which 
was in dispute on appeal, was not only whether the 
plaintiff, B, was entitled to Rs. 6 000 as damages, 
but also whether he was entitled to the declaration. 

(4) tbat as regards A's suit, although the decree 
in that suit if considered by itself was one in 
respect of which a certificate for leave to appeal 
to His Majesty in Council should be refused, still 
as both the suits were tried together und disposed 
cf by one judgment and they involved to a material 
extent the same question, a certificate should be 
granted under clause .c) of section ‘09, Civil Proce- 
dure Code. С LAGANDHO Prosan SINGH v. D. G. 
REI, 28 C. W. N. 582 760 


S. IIO, O. XLV, rr.4, 7, 8— 
Appeal to His Majesty ww Council —Consolidated 
appeals—Security for costs—Failure of one appellant 
to furnish security, effect of. 

The applicant referred to in rule 7 of Order XLV 
of the Civil Procedure Code isthe appellant and 
where there are two or more appellants whose 
appeals must be consolidated before the conditions 
necessary for granting the application are fulfilled, 
the security required by the rule is the whole 
security and not merely the security which the 
appellants in one of the appeals have to furnish. 

Where two appeals are consolidated for purposes 
of pecuniary valuation, and a certificate is granted that 
the consolidated appeals comply with the provisions 
of section 110 of the Civil Procedure Code and 
are fit ones for appeal to His Majesty in Council, 
security for costs must be deposited in respect of 
both the appeals, and in default of furnishing such 
security the appeals willbe stayed. If security is 
furnished only in one appeal both the appeals 
lose the character of consolidated appeals, and as 
neither of them separately would comply with the 
provisions of section 110 of the Code both are 
able to be stayed in default. Pat Bri Nant Лонва 
v. BAIJNATH GoENKA, 4 Р, L. J. 158; (1919) Рат. BII 
° . 


212, 614, 886, 925, 
931 





` 


s. 115 





S. I 15—Appeal—Objection fatal to suit, 
taken in appeal —Irregularity—Revision. 

An objection to a suit on the ground that there 
isa fatal defect in the suit, and that the Court 
has no jurisdiction to pass a decree in the case, 
may be taken on appeal and an Appellate Court 
does not act illegally or with material irregularity 
in entertaining the objection. Even if its decision 
is wrong in law, the High Court will not interfere 
in revision. L B Tripeni v. BAHU, 11 BUR, L. T, 
257 517 
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Ss. 115, 148, 151 — Mortgage decree— 
Time for payment fixed by agreement — Cowrt, power 
of, to extend time. 

In a suit upon a mortgage the parties having 
come toa compromise, a decree was made direct- 
ing that on payment by the defendant-mortgager 
into Court of the decretal amount on or before a 
certain date the mortgagees should deliver up to 
the defendant-mortgagor all decuments in their 
possession relating to the mortgaged property and 
should put the defendant into possession of the 
property. The defendant paid the deoretal amount 
into Court after the date fixed by the decree and 
applied to the Court for extension of time. The 
Court declined to enlarge the time on the ground 
that the date for payment had been fixed by agree- 
ment of the parties and could not be extended 
by Court, Against this order of the Court the 
defendant-mortgagor moved the High Oourt under 
section 115, Civil Procedure Code: 

Held, that in view of the fact that the plaintiffs- 
mortgagees did not seriously press their objection 
it would not be unjust tothe parties if the time 
for payment of the decretal amount were ex- 
tended up to the date on which sit was actually 
paid into Court. С Аккасн Мохрат v, AMINUDDI 
MULLIK, 23 О. W. N. 439 9 
S. 115, О. XLI, Yr. 27—Revision— 
Findings of fact based on conjectures, whether binding 
—Appeal—Appellate Court, power of, to admit 
additional evidence. 

Findings of fact based on conjectures and not 








` supported by evidence on the record cannot be 


accepted in revision. 

An Appellate Court is not authorized by law 
to admit additional evidence in the absence of 
reasons contemplated by law. P Кнем OHAND v, 
MOHAMMAD Yar, 22 Р. L. R. 1919 8 
-s. I 5 —Revision—Interlocutory orders— 

High Court, power of interference of. 

The High Court has power to interfere in revi- 
sion with interlocutory orders of lower Courts. Pat 
NAURATAN Lat v. STEPHENSON, 4 P. L. 7.195 470 
S. 5, O. XXII, r. 3—Revision— 

Jurisdiction, refusal to exercise, what amounts to. 

Where a Court rejects an application by a Hindu 
widow to be brought on to the record as the 
representative of her deceased husband, it yefuses 
to exercise a jurisdiction which it has and the High 
Court will interfere on the revision side. А Jar 
Kanrv. BanpEo SINGH, 17 A. L.J. 676; 1 U.P. L. 
R. 66 883 
s: 128° (2) (е), O. I, r. IO (2— 

Defendant claiming indemnity against third party — 

Addition of parties—Procedure. 

Where a defendant to a suit claims to be 
entitled to indemnity over against a person not 
party to the suit, the power to add such a party 
ig discretionary with the Court, but this power 
ig widely exercised even though the addition’ of 
new parties may add new issues. If, however, 
the plaintiff objects, and serious embarrassment or 
inconvenience would be caused to him, the addition 
is not effected. 

-In a suit on hundis one of the Betendanta, whose 
defence was that he had obtained an indemnity 
from a third person and the plaintiff that he was 
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not to be made liable, made an application to add 
that person as a third party defendant: 

Held, that a prima facie case of indemnity having 
been made out, the third person should be added ав 
a defendant tothe suit. C  BALMUKUND RUIA v. 
BIssENDOYAL, 46 C. 48 5I 

806 


— Su 141 ? 
IX, r. 4—Application’ to 





S. 141, О. 
restore suit dismissed for def&ult, dismissal oj— 
Application to restore application dismissed for 
default, maintainability of. 

Where an application under Order IX, rule 4, of 
the Civil Procedure Code to restore a suit dis- 
missed for default isitself dismissed for default, a 
fresh application to restore such application is main- 








tainable. P KIRPA SINGH v. MULA SINGH, 10 P. W, 
R. 19:0; 1 P, 1. R. 1919 40I 
S. 144 715 
S. 148 789, 937 
ss. 149, 109 (a)—Appeal to His 


Majesty in Oouncil—Order rejecting application to 
extend time for paying in Court-fees, whether 
final order 79 
s. 15 937 
ss. 151, 152—Amendment of decree— 

Jurisdiction of Court—Decree founded on compromise 

—Remedy. 

An amendment of a decree under section 152 
of the Civil Procedure Code can only be justified 
where there is a clerical error or arithmetical 
mistake apparent on the face of it. 

In some cases of a very transparent character 
for the purpose of rectifying an abuse and to 
effect the ends of justice a decree maye possibly 
ре amended under the provisions of section 151 
of the Civil Procedure Code by a Court in the 
exercise of its inherent power. In addition, all 
Courts of Justice have an inherent power to amend 
their decrees so that they may conform with the 
judgments of the Court itself; and in such cases, 
and in such cases only, can the inherent power 
of the Court be relied upon to amend a decrée 
which is not in conformity with the judgment of 
the Court. This principle, however, does not apply 
toa decree founded upona compromise. 

If a decree with the compromise embodied there- 
in is inaccurate or does not embody the true 
terms of the compromise arrived at between the 
parties, then the only remedy is by an independent 
suit to set aside the decree either on the ground 
of mistake or fraud or some other ground ejusdem 
generis therewith, Pat Ram Lacan бано v. RAM 
BIRICA Kosai, 4 P. L. J. 205 497 
S. 151—Criminai Procedure Code (Act V 

of 1898), s. 4«0—Penal Code (Act XLV of 1860), 

s. 175—Contempt of Court—Disobedience of Court's 

order to produce books and give deposition —Summary 

jurisdiction of Court to punish contempt. 

Section 151, Civil Procedure Code, doesnot give 
the Court a blank cheque or an absolute discretion 
to make any order it pleases. It certainly does not 
confer upon any Court a summary jurisdiction, 
which it does not otherwise possess, to punish 
contempts by fine or imprisonment. 

The summary power conferred by section 499 of 
the Criminal Procedure Code only extends to 
offences in the nature of contempt, committed in 
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the view or presence of the Court. It may also 
` extend to eontempts committed in the precincts 
or offiges of the Court, but it does not extend to 
contempts committed outside the Court. 

After the petitjoner’s suit ina Court of Small 
Causes was decreed, the defendants on the next 
follwing day applied for a revival or retrial of 
the suit, whereupon the Munsif, who sat as a 
Judge of the Smal? Cause Court, served the peti- 
tioner with a notice to appear with his books on a 
certain day and give his deposition, The  peti- 
tioner did not comply with the terms of the 
notice, aud the Munsif called upon him to show 
cause why he should not be fined for his dis. 
obedience. The petitioner showed cause by a 
petition. The matter was then taken up by the 
Munsif on & date on which the petitiones was 
absent, and the following order was made: “The 
plaintiff was ‘served with a notice by the Court 
to appear for a certain reason. He did not 
obey the Court'a order and was again asked to 
show cause why he should not be fined for con. 
tempt of Court. He filed an application showing 
cause, but is absent to day and the caseis going 
on ex parte. I fine him Rs. 50 for contempt of Court 
for disobeying the Court's order”: 

Held, that the Munsif had no jurisdiction either 
under section 151, Civil Procedure Code, or section 
480, Criminal Procedure Code, to make the order 
fining the petitioner for contempt of Court. C 
CHOGMAL SERAOGI v. EMPEROR, 23 С. W. N. 389; 20 
Cr. L. J. 873 981 
S. 151, O. VI, r. 17—Inherent power, 

exercise of, in face of statutory bar—Appeal— 

Amendment of plaint in appeal, when can be allowed. 

An amendment of а plaint may be allowed even 
in appeal, if there are exceptional circumstances 
justifying the amendment. 

The inherent power of the Court under section 151, 
Civil Procedure Code, cannot be invokedin the face 
of a direct statutory bar. О ‚Манара Kunwar v. 
BAHU RANI, 60. L J. 55 180 
S. 151, О. XXVI, r. 14—Partition 

suit —Time fixed for filing objections to Commis- 
` sioner's report—Objections filed beyond time, dis. 

missal of. 

In а partition suit the Court has inherent power 
to fixa time within which objections to the Com- 
missioner’s report are to be filed, and if its order 
is not complied with the Court is fully justified 
in refusing to hear the objections. A SIRAJUDDIN 
v BuaRrUDDIN, 17 A. L J. 498 152 
О. I, rr. I, 1O—Joinder of parties— 

Trust, suit for enforcement of—Joinder of mew 

trustees as plaintiffs after expiry of limitation, effect 

of —Limitation Act (IX of 1908), s. 22. 

Where some persons who have an interes$ in a 
trast sue to enforce the rights of the trust, the 
subsequent addition of more representatives out of 
time is not within the mischief of section 22 of 
the Limitation Act. М KANDA Ponnappa NAICKEN 
v VENEATASESHAIYAR, 9 L W. 377 3) 
О. I, r. I, s. 92 -Scheme suit— 
Joinder of  partiex— Trustees, 'right of persons 














claiming as, to be impleaded as parties 53 
— — O.1, r.8 422 
a 0, I; r, 19 353 
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e 
О. І, ra IO—Plaintif, substitution of— 

Court, power of, when to be exercised. 

Order I, rule 10, of the Civil Procedure Code 
gives very wide powers to a Court in the matter 
of substituting or adding a plaintiff. The power 
is, however, only to be exercised if the Court is 
satisfied that the suit was instituted through a 
bona fide mistake. P GUSAUN MAL v. ВАМ ВАКНА 


Man 
O. I, r. IO (2)—Addition of parties— 

Procedure 5I 
O. II, r. 2, O. XXI, r. 2—Abandon- 

ment of claim.— Possession, suit for —Items of property 

omitted from schedule, whether abandoned —Emecution 
of decree—Adjustment—Uncertified payment, whe- 
ther can be allowed 

An uncertified payment of the decretal amount 
cannot be taken into consideration for the purpose 
of showing that the deoree has been satisfied. 

A preliminary mortgage decree was made in 
favour of the widow of the mortgagee. After her 
death on the application of one-K, who alleged 
that he was the son adopted by the widow under 
a power from her late husband, the final decree 
was passed iu favour of К. Subsequently R. instituted 
a suit claiming to be the sole heir of the mort- 
gagee and entitled to the properties left by him. 
The mortgage decree was not given in the schedule 
to the plaint as a portion of the properties of the 
mortgagee but it was 
the particulars of the estate of K.,in wo far as 
they then had come to the knowledge of the 
plaintiff, were given in the plaint: 

Held, that by reason of the fact that the mort. 
gage decree was not given in the schedule to the 
plaint as a portion of the properties claimed by 
the plaintiff as the heir of the mortgagee it could 
not be held that under Order II, rule 2, Code 
of Civil Procedure, the plaintiff had abandoned his 
claim in respect of the mortgage decree 
ROMESH Onanpra SAHA v. Kara GANJI 33I 
О. П, r. 2—Abandonment of cluim— 
Properties held under different titles—Causes of 
action, whether distinct. 

The provisions of Order II, rule 2, of the Civil 








—— — 


Procedure Code apply to bar those suits only in ' 


which the cause of action and the defendants are 
the same as in the previous suit. The rule would 
not apply to the case of two separate properties 
held under separate titles, as the keeping of the 
plaintiff out of possession of these would give rise 
to distinot causes of action within the meaning of 
the rule. А Binpo BIBI v. Ram CHANDRA, 17 А. L. 
J.656881 0. PL R75 o 905 
О.П, r. 2, scope of—Ewecution of decree 

—Mortgage —Sale of property subject to mortgage — 

Purchaser, duty of, to pay off encumbrance. ; 
* Order II, rule 2, has no application to a defence 
though it тау bar a suit. 

One C., having obtained a decree against T. and 
A., attached the house in suit. Shortly before 
ihe attachment, the defendant, the widow of A. 
had mortgaged the house for Hs 1,200 carrying 
interest and on aftachment the mortgagees put in 
objections reciting” their mortgage rights, and the 
executing Court decided that the mortgage was a 
valid encumbrance and that the house should be 





stated in the plaint that’ 
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sold sybject ta the mortgage charge. The decree- 
holder having purchased the house in execution 
sued for possession. The defendant demanded 
Bs. 1,560, the principal and interest due under the 
mortgage and alleged to be paid to the mortgagees. 
It appeared that one of the co-mortgagees had 
sued the defendant for interest without principal at a 
time when he could have sued for both: 

Held, (1) that Order JI, rule 2, of the Civil 
Procedure Code had no application to the case 
and that if the mortgagees had shown any considera- 
tion to the defendant in the matter of interest, 
the plaintiff could not benefit thereby: 

(2) that inasmuch asthe plaintiff had purchased 
the house subject to a definite encumbrance, he 
was bound to pay the total sum due on that 
encumbrance as a condition of entry. P Karson 
Bai v. OHOTHA RAM 

О.П, г. 2—Suit for profits against 
lambardar —Subsequent suit for mesne profils against 
lambardar and others as trespassers, whether barred, 

Plaintiff brought a suit against a lambardar to 
recover a share of profits lawfully collected by him 
as lambardar of the Mahal in respect of a share 
as to which the plaintiff's title had never been 
disputed. Subsequently he brought a suit against 
three defendants including the lambardar for mesne 
profits for the same period, on the allegation that 
they had been in unlawful possession as trespassers 
over another portion of the Mahal which belonged to 
the plaintiff : . 

Held, that the causes of action in the two suits 
being distinct, the subequent snit was not barred 
by Order II, rule 2 of the Civil Procedure Code, A 
SHEOBARAN SINGH v. BHAGWAN Sanar, 17 А. L. J. 312; 
41 A, 286 953 
О. ll, rr. 3, 5—Joinder of causes of 

action— Defendant sued in different capacities, effect 

of —Misjoinder—Olaims against separate estates, 

whether can be joined. 3 

A person sued in different capacities is not the 
Same defendant but a separate person in respect 
of each of the capacities in which he is sued. 

Claims against different estates cannot be joined 
in one suit merely because all such estates are 
represented by the same person, where each of 
such claims is based on separate cause of action 
as against the particular estate. 

Claims against several defendants cannot be joined 
in one suit unless all the defendants are jointly 
interested in the relief claimed. 

Claims against separate estates máy, however, 
be joined in one suit if they are based on the same 
instrument executed fer one undivided consigera- 
tion and affecting plaintiff's rights against all the 








estates, L B Ani Ванміт Bex, 11 Вов L, T. 
222 528 
О. П, r. 5 528 
O. V, г. 17—Service oj summons, method, 





of Serving officer, duty of -Due and reasonable 


diligence, what is. 

Order V, rule 17, of the Civil Procedure Code re- 
quires a serving officer to use due and reasonable 
diligence to find ‘the defendant. Before substituted 
service under that rule can be effecteg, it must be 
shown that proper efforts were made to find out 


when and where the defendant was likely to be 
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found. 16 is not enough for the serving officer to 
go to the defendant's house in a perfunctory way 
and if he is not found there, to affix a сару of 
the summons on the onter door of his house. 
The serving officer must make enquiries, and, if 
necessary, follow the defendant. “It should be as- 
certained when he is likely to bé at home, £nd 
ihe serving officer should go to the house at a 
time when he сап bo found. U В Mauna Maung 
THAN v. SOMASUNDRAN CHETTY, 8 U. В.В. (1918), 





128 566 
О. МІ, v. 17 180, 270 
- O. VI, r. I 7—Plaint, amendment of— 





Court, power of, to permit amendment of plaint 
long after institution of 8uit—Santhal Parganas 
Settlement Regulation (ПІ of 1872), s. б. 

A sui? was brought to recover money due on a 
mortgage-bond by the sale of the mortgaged pro- 
perties. The mortgage covered seven items of 
property and of these the fourth was situated 
in the Santhal Parganas. The suit was instituted 
in the Court of the Subordinate Judge of Bir- 
bhum. At the hearing an objection was raised 
that by reason of the provisions of section 5 of 
the Santhal Parganas Settlement Regulation 
(III of 1872) the Court of the Subordinate Judge 
of Birbhum had no jurisdiction to entertain the 
suit. To meet this objection the plaintiffs pre- 
sented a petition praying for leave to amend the 


plaint. by withdrawing their claim against 
the property in the Santhal Parganas, The 
Subordinate Judge allowed the amendment 


to be made although the application was enade 
114 months after the institution of the suit: 

Held, (1) that the amendment was within the 
discretion of the Subordinate Judge and by per- 
mitting the amendment he did not exercise hig 
discretion in an improper manner; i 

(2) that looking upon the plaint as one pre~ 
sented on the date the amendment was made, 
the Subordinate Judge had jurisdiction to proceed 
with the suit, С Ramsaran Rar v. RAMPRASANNA 
MUKERJEE, 29 C. L. J. 206 49 


— —— O. VII, r. 11— Partition suit referred, to 
arbitration —Decree drawn up in accordance with 
award—Plaintig, failure of, to deposit stamp duty, 
effect of—Dismissal of suit, legality of. 

Where in a suit in which an order has been made 
for the preparation of a decree in terms of an 
arbitration award, the plaintiff fails to comply with 
an order of the Court to pay stamp duty, as 
distinguished from Court-fees, his omission to pay 
is по justification for dismissing the suit. 

In а suit for partition the matter was referred 
to an arbitrator who made an award and a 
decree was prepared in terms of the award. The 
phintiff was ordered to pay stamp duty payable 
upon an instrument of partition. Tho order was 
not complied with and the Court thereupon dig. 
missed the suit : . 


Held, that the Court had no jurisdiction to dis. 
miss the suit after a decree had been ordered to 
be drawn up merely by reason of the non-deposit 
ofthe stamp duty. A  SnkoxaNGAL v. Din Rag, 1 
U. P. L. R. 9; 17 A. L. J, 493 886 
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, —— Q. VIII, rr. З, 5—Plaint, allegation in, 
not denied in written statement, effect of. 

Where the land from which it is sought to eject 
a tenant is alleged to be ‘old waste’ and this is 
‘not traversed in the written statement, the defend- 
ant cannot, under Order VIII, rules 8 and 5, Civil 
Pricedure Code,* afterwards plead that the land is 
not ‘old waste’. М JaweANA SoMADU о, VENKATA 
Ramaya Arra Row, 36 M. L. J. 248; 42 M. 315 946 

O. VIII, r. 5 946 

O. IX, r. 4 401 

O. IX, r. 8,0. XLVII —Dismissal of 

suit for default of appearance—Review, application 

` for, maintainability of, where no petition for restora- 
tion. 

A plaintiff can apply for review of judgment 
under Order XLVII, Civil Procedure Code, when 
his suis has been dismissed for defauft under 
Order IX, rule 8, of the Code and he has nob 
applied under rule 9 of the Order to set aside the 
order. 

Where there is nothing in the Code to limit a party 
to one particular mode of procedure, the fact that 
he can get a lónger period of limitation by 
adoption of & particular course is no grouhd for 
refusing relief. М VIRUPAKSHI Gown v, BANDAPPA, 9 
p. W. 811; (1919) М. W. N. 246; 81 M. Lr J. 69 327 


о. IX, rr. 8, 10, 12 — Plaintiff, one of 
several, ordered to appear in person —Dismissal of 
suit for default, legality of. 

A Court has jurisdiction to direct a plaintiff 
to appear in person and to dismiss his suit if he fails 
to do so. 

Inthe course of a trial the defendant asserted 
that he wished to examine one of the three plaintiffs 
as a witness in the case and to rely upon his oral 
evidence. The Court ordered that the plaintiff 
‘should appear in person and on his failure to do so 
dismissed the whole suit: 

Held, that the Court had jurisdiction to dismiss 
the suit as against the plaintiff who had been ordered 
to appear in person, but that it had no jurisdiction to 
dismiss it as against the remaining plaintiffs and 
‘hat to that extent its order must be set aside. 
Pat Sri PRABHU v. DWARKA Prasan, 4 P. L. L 23 


O. IX, rr. 10, 12 323 
O. IX, r. I3 721 


O. IX, r. I 3—Decree, ex parte, applica- 
tion to set aside—Guardian ad litem, appointment 
of, whether can be questioned—Remedy, proper. 
Por Mullick, J.—Order IX, rule 13 of the Civil 

Procedure Code, which relates to the setting aside of 
ex parte decrees assumes that there was a party 
upon the record against whom & valid decree has 
been made and is binding. lbis& special provision 
laying down а summary procedure for setting asige 
decrees which are valid bnt which have been obtained 
by some irregulariby or suppression in the Service 
of the necessary summons. 

Where, however, in à proceeding under Order IX, 
‚те 13 of the Civil Procedure Code, a minor 
defendant alleges that по legal guardian was appoint- 
ed, that is tantamount to 2 plea that he was 
not impleaded in the suit, and that the decree 
¿was made against a person who was nob uponthe 
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record. Such a plea. is, therefore, not open_to an 
applicant under the rule. M 

Per Jwala Prasad, J —A regular suit does not lie 
to set aside a decree ex parte on the mere ground 
of non service of summons, but where & decree 
ex parte is alleged to have been obtained by 2 
plaintiff by fraud, the defendant is entitled, besides 
the remedies provided for in Order IX of the Civil 
Procedure Code, to institute & regular suit to set 
aside the decree on the ground of fraud, The fact 
that the defendant can get his redress by mean’ 
of a suit does not in itself bar his availing himself 
of the remedy provided for in Order IX, rule 13 
of the Code, provided he satisfies the conditions 
laid down in the rule. 

It is too wide a proposition to lay down that 
Order IX, rule 18 of the Civil Procedure Code, 
implies a valid decree, for a defendant is always 
entitled to show that an ew parte decree was ob- 
tained £gainst him by means of surreptitious or 
fraudulent service of summons although it was 
made to appear to the Court under Order IX, rule 6, 
that the summons was duly served., 

Although on the face of & decree it appears 
that ib is proper and valid, the defendant in 
applying under rule 18: of Order IX of the Civil 
Procedure Code to set it aside can show that tfe 
Court was misled by frand in passing the decree. 

The words “sufficient cause” in Order IX, rule 18, 
would bring a case within tho purview of the 
rule, if the defendant can show that there was 
no appointment of а guardian or that there was 
some defect in the appointment which prevented 
him as a defendant from appearing in the suit. 
‘Pat Авнкү Вам Jua v. KANDARP NARAIN ЈНА 783 


О. XIII, rr. I, 2—“First hearing of 
suit,’ meaning of—Documents not produced on date 
fixed for hearing but prior to date on which case 
actually heard, whether can be rejected. 

The words “first hearing of the suit” in Order 
XIII, rule 1, of the? Civil Procedure Code mean 
the date when for the first time the case is called 
on for kearing and is really gone into, and not 
the date when the case is fixed «for hearing but not 
gone into at all. 





А suit was commenced оп the, 5th November 
1914 and was adjourned for hearing to 7th January 
1915, when the Court made an order directing 
both parties to produce documents within 10 days 
and adjourned the hearing of the suit. The 
defendants did not comply with the order, but on 
the 3rd May 1915 they produced certain dakhilas 
whigh were rejected by the Court. The suit was 
actually heard on ls» June 1915: 

Held, that the Court was wrong in rejecting the 
dakhilas, as they had been filed before the 1st June 
when the case was actually gone into and which 
was the date of the first hearing of the suit within 
the meaning of Order XIII, rule 1, of the Oode of 
Civil Procedure. C Taran Mannar v Баз CHANDRA 


MANDAL 
O. XVI, r. 12 806 
O. XVIII, rr. 5, 6 : 987 
XVill, r. 5, compliance with —Evi- 
dence Act (I of 1872), s. 80, presumption, under 
—Reading over deposition by witness himself 
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whether sufficient—Certificate by Judge that de- 

position was read over to witness, whether neces- 

sary. 

In a Probate proceeding the evidence of a 
witness was taken down by the Judge in English, 
and was signed by him but as the witness under- 
stood English, it was not read over to him. He 
read it over himself and at the end there wasa 
note initialled by the Judge :—‘‘Read over by the 
witness himself and admitted to be correct”: 

Held, that even if it be held that Order XVIII, 
rule 5, Civil Procedure Code, required that the 
deposition should be read over to the witness, 
still the reading over of the deposition by the 
witness himself was a substantial compliance with 
the requirements of the rule. 

However strictly rule б .of Order XVIII, Civil 
Procedure Code, be construed, the practice of 
handing over the deposition ofa witness who under- 
stands English to read it over himself, is a suffici- 
ent compliance with the rale for all purposes and 
depositions so read over by the witness prove 
themselves under the provisions of section 80 of the 
Evidence Act. 

The essential requirements for raising the pre- 
sumption under section 80 of the Evidence Act, as 
eio the genuineness of a document purporting to 
be the record of the evidence given by a witness 
in a judicial proceeding, appear to be that the 
witness should be duly sworn and examined and that 
the deposition should be signed by the Judge. 
The law does not require that the Judge should 
certify at the end of a deposition that ib was 
read over to or by the witness. 

A substantial compliance with rule 5 of Order 
XVIII, Civil Procedure Code, is sufficient to entitle the 
deposition to the benefit of the presumption created 
by section 80 of the Evidence Act. 

The absence of a certificate by the Judge at the 
foot of a deposition that the deposition was read 
over to or by the witness would not deprive the 
deposition of the benefit of ehe presumption under 
section 80 of the Evidence Act. С RAMESH 
OHANDRA Das v. EMPEROR, 20 Cr, L J, 824; 28 С. W. 
N. 661; 29 C. L. J. 518 660 


О. XX, r. 2—Judgment written by one 
Judge delivered during his absence by his colleague, 
legality of. 

The contention that a judgment written by one 
Judge and delivered by his colleague during the 
absence of the former is not a judgment within the 
meaning of Order XX, rule 2,of the Civil Procedure 
Code is a pürely technical one and has got no sub- 
stance init. .C Asnut Мало v NUR MUHAMMAD 

. € 


. 641 
——— O. XXI, rr. 1,2 93I 
О. ХХІ, r. [—Ёлесийоп of decree— 

Deposit of decree amount in Couri— Interest, ces- 

sation of. 

When the amount of а decree is paid into Court 
under Order XXI, rulel, Civil Procedure Code, in- 
terest on the same ceases to run from the date 
when the decree-holder receives notice thereof. M 
RAMARAYA SHANBOQUE v, SHERBETT VENKATARAMA- 


NAYYA 


: Q. XXI, Га 2 








351, 584, 956 
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О. ХХІ, r. 2—Limitation Act (IX of 
1908), Sch. I, Art, 182 (7)—Ewecution of decree— 
Payment by judgment-debtor— Certification by decree- 
holder, when to be made — Notice to judgment-debtor, 
whether necessary. é 
Order XXI, rule 2, of the Civil Procedure Code 

does not prescribe that any notice shall be served 

upon the judgmont-debtor by the decree-holder 
before the latter can certify a payment towards 
the satisfaction of the decree, A decree-holder 
can certify a payment at any tinte after it is made. 

It is open to а decree-holder to certify в pay- 
ment in his application for execution. Pat Eran: 

Bux v. NAWAB LALL, 4 P. L, J. 169; (1919) Par A 





O. XXI, ra 2—Payment out of Court to 
decree-holder, whether can be recognised —Decree- 
holder postponing certification for long time, effect 
of — Certification made after decree barred by limitas 
tion, whether can save limitation—Limitation— 
Period within which certification should be made 
to save decree from being barred by limitation. 

Order XXI, rule 2,3) of the Code of Civil Proce- 
dure, expressly provides that an executing Court 
shall not recognise any payment out of Court that 
has not been certified, 

А decree-holder can certify payments made at 
any time, but the certification must take place 
within such time as is required to save the case 
from being barred by limitation, He cannot post. 
pone the certificate for a long period of years and 
then say that he will save the decree from being 
barred by limitation by certifying the payments. 
С BAHUBALLAV Boy v. JOGESH CHANDRA BANERJEE, 
28 С. W. N. 820 242 
“О. XXI, rr. 46, 54—Simple mortgage, 

whether immoveable property— Attachment — Proce- 

dure—Morigage—Order prohibiting mortgagor to pay 
debt to mortgagee, effect of Ритсћаѕет of mortgage— 

Interest antecedent to purchase, whether can be 

recovered, 

A deed of simple mortgage is a debt not secured 
by a negotiable instrument, and although it affects 
to a certain extent the property mortgaged and 
may for some purposes be treated as immoveable 
property within the meaning of section 3, clause 
25 of the General Olauses Act, it cannot for the 
purposes of Order XXI, rule 54 of the Civil Procedura 
Code, be treated as immoveable property. There- 
fore, an attachment of a simple mortgage debt 
can be made in the manner provided by Order 
XXI, rule 46, of the Code. 

Where in а suit based on a sub-mortgage the 
gub-mortgagee got a prohibitory order issued re- 
straining the mortgagors from paying the principal 
money or interest to the mortgagee: 

Held, that the prohibitory order could not relieve 
the mortgagors of their liability to pay the interest 








e due on the mortgage. 


Section Bof the Transfer of Property Act does 
not debar a purchaser of a simple mortgage from 
claiming the interesb due for the period antecedent 
to his purchase. SHAH MOHAMMAD YUSUF v. 











LacHuui NARAIN, 6 O. L. J. 49; 21 О. О. 400 157 
O. XXI, r. 43 427,683 
O. XXI, r. 52 925 
о. XXI, г. 54 157; 261 
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O. XXI, rr. 58, 63—Claim proceed- 


ings—Suit to set aside order—Defendant sued as 
shebait of idol—Idol, whether necessary party— 
Pleadings - Suit by or against person in representa- 
tive capacity — Title of plaint, form of—Grant, con- 
struction of —Surrounding circumstances — Grantee, 
conduct of. x 

A property having been attached in execution 
.ofea decree, the judgment.debtor preferred a 
claim alleging that the property did not belong 
to him but was the property of a goddess of whom 
he was one of the shebaits. The claim having been 
allowed, the decree-holder instituted a suit against 
the judgment-debtor to set aside the order allowing 
the claim : 

Held, that as it was abundantly clear on the 
plaint that the suit was broughtagainstthe defend- 
ant because, as a shebait of the goddess, he had 
preferred a claim and succeeded in obtaiwing an 
order upholding the claim of the goddess, the idol 
Was not a necessary party to the suit, nor were 
the other shebaits of the idol necessary parties, as 
they were not parties to the claim proceedings, 

Where a suit is brought by or against a person 
in a representative capacity, it is not necessary to 
state in the cause.title of the plaint the represent- 
ative capacity in which the plaintiff or the defendant 
sues or is sued, although no doubt that is a 
convenient place to make such a statement, 

‚ As any rate the failure to make such a statement 
in the cause-title of the plaint would not be a 
defect of party bat would merely be a matter 
which the Court might amend by adding a state. 
mentto the plaint that the plaintiff or defendant 





was suing or was being sued in his repregen-. 


tative q@pacity. 

A suit for the recovery of property which is claim- 
ed by the defendant as belonging to an idol ean be 
properly maintained in the name of the shebait. 

Where in respect of а grant made by a deed it 
was doubtful on the construction of the deed 
whether the grantor intended to make an out-and- 
out grant in favour of the shebaits, subject only 
to the maintenance of the worship of the deity, or 
whether the grant was made wholly for the benefit 
of the idol: 

Held, that as the properties had been dealt with 
by the shebaits as their own properties for a con- 
siderable time, they were поб dedicated ont-and- 
out for the benefit of the idol but were granted to 
the shebaits, subject only to а charge for maintain- 
ing the worship of the idol, С BIDHU SEKHAR 
BANERJEE v. KULODA PRASAD 525 
- O. XXI, г. 58, scope of —Mortgage decree 

—Sale of mortgaged property —Objection to sale, whe- 

ther can be entertained. 

Order XXI, rule 58, of the Civil Procedure Code, 
can only apply to cases where property has been 
attached in execution of a decree. 16 has по 
application to cases where mortgaged property is 
ordered to be sold in satisfaction of the mortgage 
decree by the terms of the decree itself, Pat 
Racuo PAHAN v. LACHAN Кокв, (1919) Рат. 7) 448 
— O. XXI, r.63525, 649, 748,959 
— ——- O. XX1, r. G3—Esecution of | decree — 

Attachment—Objection disallowed —Suit by objector 

-—Burden of proof. 





INDIAN CASER. 
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Where an objection to the attachment of certain 
property in execution is disallowed, it is open to 
the objector to establish his right by regular suit 
and the onus in such suit is upon him to prove 
that the property is his, and that the deed convey- 
ing it to him is not collusive or fraudulent. P 
Laig RAN v. Tuota Sixes, 47 P, L. R, 1919 884 


O. XXI, r. 7 I—Public Demands Recovery 
Act (I B. О. of 3595), s. 8— Auction-purchaser 
making default in payment of deposit — Re-sale of 
property - Deficit in price, recovery of —Collector, 
whether can execute certificate—Suit, separate, whe- 
ther maintainable—Interest, whether recoverable. 

The provisions of Order XXI, rule 71, of the 
Civil Procedure Code, are applicable where default 
has been made by a purchaser in payment of 
the deposit required to be made by him in res- 
pect of property purchased by him at an auction- 
sale, when that sale is held in execution of a 
Civil Court’s decree, or by the Collector in pur- 
suance of the powers vested in him under an order 
or decree made by him in parsuance of the Publio 
Demands Recovery Aot. 

The true interpretation of rule 71 of Order XXI 
of the Civil Procedure uode is that in cases in 
which a Civil Court's decree is being executed, 
with regard to the sale of immoveable property 
advertised for sale in the course of an execution 
proceeding, connected with a Civil Court’s decree 
and a deticiency occurs where a re-sale of the pro- 
perty becomes necessary by reason of a default 
contemplated by either rule 8+ or rule 86 of Order 
XXI, civil Procedure Code, the person holding 
the sale is in that event to certify to the Civil 
Court the fact of the deficienoy by a certificate; 
and the Uivii Court, whose decree was in the pro- 
cess of execution, tekes cognizance of the certi- 
ficate as to the deficiency and executes the same 
just as if it was an ordinary money-decree 
subject to the rules applicable thereto. if, on 
the other hand, the sale is one directed: under 
and by virtue of the jurisdiction vested in the 
Collector under the Public Demands Recovery 
Act, then the pérson holding the sale certifies to 
the Collector the fact of a deficiency arising by 
reason of any default as aforesaid; thereupon the 
Collector is required in pursuance of, the express 
words of rule 71 of Order XXL to execute the 
certificate in the same manner as the vivil Court 
would have done, as if ic were a money-decree. 

Rule 71 of Order XXL of the Civil Procedure 
Code does not declare that the remedy conferred 
by its provisions 1з the only remedy by whicha 
person damnified in the manner indicated by the 
rule can*recover damages - 

lf à person properly brings a proceeding under 
гше 71 and executes a certificate under that rule 
as a decree, then having exercised his election 

“he deprives himself of the right of subsequently 

asserting whatever alternative remedy he may or 
migat have at common law. If, however, the 
remedy and procedure provided by rule 71 become 
inoperative and nugatory in effect and infructuous 
in result owing to aa error in procedure, then 
the judgment-debtor is entitled to pursue the 
alternative remêly which he has otherwise gok 
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under she common law to recover damages for 
the wrong that has been done to him at the 
hands of the defendant, and more especially is 
this so when the certificate granted under rule 71 
has ‘become infructuous mainly by reason of the 
defendant’s conduct. 

A claim and certificate issued under Order XXJ, 
rule7], of the Civil Procedure Code is not an interest- 
bearing debt. Pat Kamesnwar Narain SINGH v. 
Harpans BABUT, (1919) Par. 210 : 59 
——— O. XXI, rr, 84, 89, 92 (2) —Ezecu- 

tion of decree—Sale, when complete— Deposit of 96 

per cent, delay in making, effect of— Terminus a 

quo for making deposit under v. 89. 

A sale of immoveable property in execution of a 
decree is nob complete until the officer conducting 
the sale has accepted the final bid and the pur- 
chaser has paid the deposit required by Order XXI, 
rule 84, Civil Procedure Code. The terminus a 
quo for the period of 30 days provided by rule 92 
(2) of Order XXI must, therefore, be deemed to be 
the date of the deposit. 

Where, therefore, ceitain property was knocked 
down to the highest bidder on the 27th July 1917 
but the deposit of 25 per cent on the amount of the 
}wirchase-money was not made until the 18 of August 
1917, and the judgment-debtor applied to have the 
rale set aside and made the required deposit under 
rule 89, Order XXI, Civil Procedure Code, on the 
30th August: 

Held, that the application presented by the judg- 
ment-debtor was within time. Р Kuarran 2, 
ALLIANCE BANK ОЕ SIMDA 914 
О. ХХІ, r. 89 ° 914 
О. ХХІ, r. 90— Bengal Tenancy Act 

(VIII В Q.of]555', s, 1484— Rent decree—BSale 

in execution — Co-sharer landlord who was party 

to rent suit framed under s. 148A of Bengal 

Tenancy Act, whether can maintain application 

for setting aside sales, 

Where in a proceeding under Chapter XIV of 
the Bengal Tenancy Ас in execution of a decree 
for arrears of rent passed in a rent suit framed 
under section 148A of the Bengal Tenancy Act, 
some of the co-sharer landlords brought the defaulting 
tenure to sale: 

Held, that the remaining co-sharer landlords had a 
locus standi to “maintain an application under 
Order XXI, rule 90, of the Code of Civil Procedure 
to have the sale setaside С NARENDRA Rausan Roy 
v. JATINDRA Natu Roy, 28 О, W. N 619 329 
— —— О..ХХІ, r. 90 -Execution of decree— 

Sale, application to set aside—Auction-purchaser, 

whether necestary patty— Purchaser not made party, 

till after expiry of limitatfon, effect of. 

Under the present Code of Civil Procedure, the 
auction-purchaser is a necessary party to a pro- 
ceeding for setting aside an auction sale. There- 
fore,a Court has no jurisdiction to hear an appli- 
cation for setting aside a sale under Order KAT, 
rule 90, Civil Procedure Code, to which one of the 
auction-purchasers is not added as a party until 
after the expiry of the period fixed by law for makin 
him a party. C AJIUDDIN AHMED v, Кнорл Box 
O. XXI, r. 92 (2) П 914 
—— —— О. XXI, r. 95 299 
O. XXI, r. 95, application under, whe- 
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ther step-in-aid of execution—Limitation Act (ІХ 

of 1908», Sch I, Art. 182 (5) 
—— О. ХХИ, r.3 - 883 
— ——- О. XXII, r. 4 422 
—— — O. XXII, rr. 4, II— Death of sole 

plaintif-respondent, ` effect of—Legal representative 

not brought on record — Procedure. „ e 

Where during the pendenoy of an appeal the 
sole plaintiffrespondent died ang the defendants. 
appellants, who claimed to be her legal representa- 
tives, applied for an order that the suit had 
abated: 

Held, (1) that a decree having already been 
made in favour of the plaintiff before her death, 
the Court had no power to declare that the suit 
as distinct from the appeal had abated ; 

(2) that under the circumstances of the case 
the propr order was that tho appeal be struck off 
the file of pending cases А SUNDAR PANDE т. 
KUMARI, 17 A, L. J. 306; 41 A. 283 935 
———— O. XXII, rr. 4, 6, О, XXXIV— 

Mortgage suit—Preliminary decree- Death of judg- 

ment-debtor before final decree—Final decree, whe- 

ther can be executed against legal representatives. 

The procedure prescribed for mortgage suits by 
Order XXXIV of the Civil Procedure Code differs 
from that prescribed by the 'l'ransfer of Property 
Act in that it requires a final decree to be passed 
before execution can take place, and before that 
is done there is no decree or judgment that can be 
executed. 

Although in а mortgage suit the plaintiff's right 
to execute the final decree depends in part upon 
the determination of issues upon which the pre- 
liminary decree was based, no final decree cfÉn be 
obtained without a further hearing and determina. 
tion of subsequentissues, and, therefore, in such & 
suit, the hearing contemplated in Order XXII, rule 6, 
of the Civil Procedure Code must be taken to bo the 
ünal hearing which must mecessarily take place 
before a decree capable of execution can be parsed. 

Therefore, where a defendant in a mortgage suit 
dies after the passing of the preliminary decree 
and the final decree is obtainod without bringing 
his legalrepresentatives on the recerd, the decree 
so obtained is a nullity and is not capable of 
execution. Pat Јохог LALI v. LADDU RAM MAR- 


WARI, (1919) Par. 105, 4 P. L. J, 240 529 
—— 0. XXII, r. 6 529 
—— O. XXII], r. 9 422 
—— O. XXII, r. II 935 


O. XXIII, r. 1— Withdrawal of suit— 
Additional evidence, desire to adduce, whether 
sufficient ground for permitting withdrawal. 

A plaintiff-appellant applied to the Appellate Court 
for leave to withdraw his appeal and suit with 
liberty to bring a fresh suit onthe same cause of 
fiction, on the ground that he desired to adduce 
additional evidence The application was granted 
by the Appellate Court: 

Held, that there was no proper reason for per- 
mitting the appellant to withdraw his appeal and 





suit. C BINoDE BEHARI PATI v. CHOUDHURI & 
Co 53 
— —— O. XXVI, к. 14 152 
——— OQ. XXXI, r. I 509 
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O. XXXII, rr. З, Ф— Мот, suit against 
—Guardian ad litem, appointment of, without notice, 
validity of—Decree, whether binding on minor. 

М suit was brought against certain minors who 
were under the custody of their mother. Notice 
was issued to е minors for the appointment of 
4 gvardion аф litem but no notice was issued to 
the mother and eventually the Court Nazir was 
appointed guardian ad litem of the minors, but no 
notice of his proposed appointment was issued 
either to the minors or to their mother. No funds 
were supplied to the Nazir to enable him to take 
steps to protect the minors’ interests, no defence 
was put in on behalf of the minors and the suit 
was decreed ex parte against them; 

Held, that the provisions of Order XXXII, rules 
3 and 4, of the Civil Procedure Code had not been 
complied with and that the minors, п% having 
had an opportunity of putting forward a defence, 
were not bound by the decree passed in the suit A 
Brig NARAIN Rar v. MANGAL Prasad, 17 А. L. J. 249: 
1 U, P. L. R. 49; 41 A. 235 IOI 
O. XXXII, r. 7—Minor—Compromise by 

guardian on behalf of minor—Leave of Court, 

absence of, effect of—Compromise, whether can be 
avoided, 

Where the guardian of a minor litigant faila to 
obtain the leave of the Court to enter into a 
compromise on behalf of theminor, it is open to 
the minor, under Order XXXII, rule 7 of the Civil 
Procedure Code, to avoid the compromise. 

In the absence of an order granting permission 
to the guardian of a minor litigant to enter into 
& compromise on behalf of the minor, the pre- 
sumption is that no such permission was given. 
A BADRI PRASHAD v, бора, BERARI Lat, 17 A. L. J. 


789 2 
О. XXXII, r. 15—8ресійс Relief Act 

(I of 1877), s. 42—Plaintiff becoming ој unsound 

mind during progress of suit~ Neat friend, failure 

to appoint—Suit to set aside decree, maintainability 
of. 

The duty of appointing a guardian or next friend 
to look after the ‘interests of a litigant afflicted 
with the legal disability of unsoundness of mind 
is laid upon the Court in two sets of circum- 
stances only. If a person has been adjudged to 
be of unsound mind by order of a competent 
Court, then no suit can be brought by or against 
such a person unless subject to the provisions of 
Order XXXII of the Code of Civil Procedure; 
further, if during the course of a litigation the 
Oourt finds on enquiry that anyone of the parties 
before it is, by reason of unsoundness of mind 
or mental infirmity, incapable of protecting his 
own interests, the Court is bound to take action 
under the aforesaid Order. 

A suit, by a person against whom a decree hag 
been passed or an order made at a time when 
such person was suffering under the legal dis- 
ability of unsoundness of mind to sot aside the 
decree or order is maintainable and is not barred 
either by section 47 of the Civil Procedure Code 
or by section 42 of the Specific Relief Act. At 
the same time a person who has once been law- 
fully a party to a suit and who at the date of 
the institution of that syit was not afflicted with 
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any legal disability, is not necessarily entitled to 
have the decree or order of the Court disturbed, 
merely upon а finding that the legal disability of 
unsoundness of mind had supervened before that 
decree or order was passed. The matter must 
depend upon the facts of the case and the equities 
arising therefrom. 

Plaintiff instituted а suit to obtain cancel- 
lation of an instrument, and during the trial 
of the suit the Court upon an application 
made on behalf of the plaintiff permitted 
the suit to be withdrawn subject to the payment 
of the defendants’ costs. Inexecution of their 
order for costs the defendants attached the plaint- 
iffs property, whereupon a suit was brought on 
the latter’s behalf for a declaration that the decree 
or order granting costs was, as against the plaint- 
iff, a nullity, inasmuch as the plaintiff was of un- 
sound mind at the time when the deoree was made 
and the provisions of Order XXXII, rule 15, of the 
Civil Procedure Code had not been complied with: 

Held, that the matter not having been brought 
to the notice of the Court before the passing of 
the decree, the provisions ofrule 15 of Order XXXII 
were not applicable to the case and the decree 
was not liable to be set aside. A SUNDAR SINGH e. 
ВАврко SINGH, 17 A. L. J. 257 I 
O. XXXIII, rr. 4, 7—Application for 

leave to sue as pauper—Inquiry, scope of. - 

On an application for leave to sue as a pauper the 
Court, when making an inquiry under Order XXXIII, 
rules 4 and 7 of the Civil Procedure Code, cannot take 
any evidence except that of the applicant himself 
on the merits of the claim. The Court has to 
determine whether the allegations in the petition 
and the examination of the petitioner himself dis- 
close а cause of action C Siva Nata SHAH BONIK v. 
RADHA RAMAN SHAH BONIKYA 676 
0. XXXIII, rr. 4, 5, 6, 7—Applica- 

tion for leave to sue as pauper—Scope of enquiry— 

Jurisdiction of Cowt—Benamidar, whether can be 

permitted to sue as pawpe?. 

It is fully competent for a Oourt to take evi- 
dence under rules 6 and 7 of Order XXXIII of the 
Civil Procedure Code upon any of the matters 
specified in rule 5 of the Order and to decide upon 
those matters to the best of its ability» + 

The provisions of Order XXXIII of the Civil Pro. 
cedure Code have been designed in aid of bona fide 
litigants and must be strictly confined to such 
litigants. It cannot have been the intention of the 
Legislature tHat a litigant fully able to comply with 
the terms of the fiscal law should, by setting up 
a payper as his nominee, be*entitléd to evade the 
olaims of the State, The effect of permitting в 
Benamidar to sue as a pauper would beto givea 
person who is not apauper the right to evade the 
fiscal law, and to infringe the provisions of rule 6 
(e) of Order XXXIII of the Civil Procedure Code, 
Pat Omaru Sina Dasi v. Haran CHANDRA, (1919) 


Par. 282 5 
—— O. XXXIII, r.7 920 
О. XXXIII, rr. IO, I3—0rown, right 
of, to recover Court-fees from property recovered 
by pauper plaintif, eatent of—Charge, nature of— 
Remedy, form of—Separate suit to enforce charge, 
. whether maintainable, ! 











* 
an ° . 
Vol. L] 
Civil Precedure Code— 1908- сопи. 


Order XXXIII, rule 10, of the Civil Procedure 
Code, creates two distinct, independent and separate 
rights and remedies, The first is a right in per- 
sonam as against the individual ordered to pay by 
the decree, and the second, a right in the nature 
of a right in vem as against the property recovered 
in the suit, which is charged with the liability to 
pay and satisfy the Court-fees properly due and 
payable tothe Crown. In the event of the Crown 
being unable to effect a realisation of the dues 
payable to it on foot of the personal remedy 
afforded by the decree,.it has а right to recover 
them from the property recovered by the pauper 
in the original suit in an execution proceeding 
without the necessity of instituting a separate suit. 
As a matter of fact гше 13 of Order XXXIII of 
the Code operates as a bar to the institution of a 
suit, whether by the Crown or by any other 
person. Pat ВАвот GIRIJA KUER v. SECRETARY OF 
State FOR INDIA, 4 P. L J. 166 3I 
——— O. XXXIII, r. 13 3I5 

529 


——— О. XXXIV 
O. XXXIV, r.6 640 
a рәр, о. XXXIV, Fa 6, O. XXXVIII, r. 
5—Mortgage, suit on—Preliminary decree—Mort- 
gagee, right of, to attach other properties of mort- 
gagor before date appointed for payment of mortgage 
money. 

After the preliminary decree in a mortgage suit 
and before the date appointed for payment into 
Court of the amount due on the mortgage, the 
plaintiff is entitled to get other properties of the 
mortgagor attached under Order XXXVIII, rule 5, 
Civil Procedure Code, if the Court is satisfied that the 
sum realised by the sale of the mortgaged properties 
will not be sufficient tosatisfy the mortgage decree and 
that the mortgagor is trying to dispose of his other 
properties with intent to obstruct or delay the 
execution of any personal decree that may be passed 
against him under Order XXXIV, rule 6, Civil 
Procedure Code. e 

Until the mortgàged properties are brought io 
sale under a mortgage decree, no personal decree 
can be obtained against the mortgagor. C JOGENAYA 
Dass v. BAIDYANATH PRAMANICK, 46 C. 246 924 
— О. XXXIV,r.8 Mortgage- Redemption, 

decree jor— Depowit, failure to make, by date fixed— 

Postponement of time for payment— Mortgagee not 

prejudiced— Good cause. 

The fact that the mortgagee lcses nothing by 
a late deposit of money by the mortgagor is a 
good cause for postponement of the day fixed for 
payment under Order XXXIV, гше 4, Civil 
Procedure Code. «О Joxuan SINGH v. DEBI SINGH, 6 
0. L. J. 94 6 Е 201 
О. XXXIV, r. 14, scope of- Claim 

arising under the mortgage, what is—Mortgaged 

property leased to mortgagor—Decree for money 
obtained by mortgagee—Mortgaged property, whether 
can be sold. 

Certain property, comprising a fixed-rate hold- 
ing and also the right to collect a portion of the 
dues received at a certain temple, was mortgaged 
by the defendant to the plaintiff with possession. 
The mortgagor obtained possesajon of the holding 
but with regard to the temple *dnes he entered 
joto q further contract with the mortgagor, wheles 
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by the latter undertook to pay to the former a 
certain sum every year in return for the right to 
make the collections. The mortgagor having made 
default in payment of this sum, the mortgagee 
brought a suit on the basis of the contrat and 
obtained a decree. In execution of this decree he 
sought to bring to sale the eQuity of redemption 
of the whole of the mortgaged preperty: ° 

Held, that the claim in respect of which the 
decree had been obtained by ethe mortgagee was 
a claim arising under the mortgage within the 
meaning of rule 14 of Order XXXIV of the Civil 
Procedure Code and that the mortgagee was not 
therefore, entitled to bring the mortgaged pro. 
perty to sale in execution of his decree, 

Per Walsh, J.—In order to escape the mischief 
aimed at by Order XXXIV, rule 14, of the Civil 
Ргосеўше Code the claim of the mortgagee must 
be distinct from, that is tosay, unconnected with 
the mortgage transaction. 

The words “a claim arising under the mortgage” 
in rule 14 of Order XXXIV of the Civil Pro. 
cedure Code mean any claim arising under the 
mortgage. A Карма PASIN v. MUHAMMAD ALI, 17 
A.L. J. 481 
О. XXXVIII, r. 5 924 
0. XLI, rr. 10 (2), 22 (4)— Appeal, 

dismissal of, for failure to furnish security јот costs 

—Cross-objections, whether can be heard. 

Where an appellant is ordered to furnish security 
for costs and on his failure to comply with the 
order his appeal is rejected, the rejection amounts 
to a dismissal for default, within the meaning of 
Order XLI, rule 24 4°, of the Civil Procedure 
Code and the respondent is entitled to have his 
cross-objections heard and disposed of according to 
law. Pat бнковлкви SINGR v. THAKUR Dayan 
SINGH, 4 P, L. J. 164 729 
0. KLI, r. I I, о. XLVII—Appeal, 

summary dismissal of—Review without notice to 

respondent—Order allowing review whether can be 
questioned, 

Where an appeal summarily dismissed at the 
hearing under Order XLI, rule 11, Civil Procedure 
Code, is admitted on review without notice to the 
respondent, it is not open to any Judge or Judges 
subsequently to question the order of the Judges 
who admitted the review, whatever may be his 
or their opinion as to the admission of the review. 
C Монлммар Hasan Міл v, ABDUL Hamp 43] 
—— O, XLI, r. 22— Rival suits, dismissal of 

—Appeal by one plaintiff— Respondent, whether 

pen support judgment on points decided against 

AM. 

Where two rival suits are dismissed by one 
judgment, and ап appeal is preferred in 
one of the suits, it is not open to the appellant 
to treat every portion of the judgment which is 
against him as open to argument, and every portion 
which is in his favour as final, nor is the non- 
appealing plaintiff precluded from supporting the 
judgment under Order XLI, rule 29, Civil Procedure 
Code, even on the points decided against him. О 
MoHAMMAD HABIBULLAH v. WAZIR Hasan Kuan, 22 














О. С. 29; 1 U. P. I. В. 88 869 
O. XLI, r. 22 (4) 729 
——— O, XLI, ra 23 367: 
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V—_— 0. XLI, rr. 23, 25, 28—Appeal— 


Case decided on merits—Remand for re-trial, order 

of, legality of. 

Where the parties are well aware of the question 
in dispute and produce their whole evidence and 
it is duly discussed in the judgment of the first 
Court, there is noeneed of remanding the case for 
further inquiry although the issue is not rightly 
framed. 

Where a case hag been fully dealt with and 
decided on the merits, it is illegal to remand it 
under rule 28 of Order XLI of the Civil Procedure 
Code; if any further inquiry is necessary, the proper 
courge to follow is to proceed either under rule z5 
ог 28 of the Order. Р Kania Lar v. Narain SINGE, 
177 P. W. R. 1918 299 
O. XLI, r. 25 299 
———— O. XLI, r. 27 805 
О. XLI, r. 27- Appeal — Addttional 

evidence, admission of —Judgment not inter partes, 

whether admissible —Discretion of Court, 

It is not a proper exercise of judicial discretion 
on the part of an Appellate Court to admit in 
appeal under Order XLI, rule 27, Civil Procedure 
Code, as additional evidence, a judgment which 
is not inter partes and is not conclusive and which 
merely adds a debateable item to the evidence al. 
ready on the record. © Kumar SARAT Kumar Roy 
v. SRIPATI CHATTERJEE, 78 C. W. N. 242 II9 











O. XLI, r. 28 299 
О. XLIII, r. I (a) 610 
— —— O. XLII, r. I (u) 387 


———- О. XLV, rr.4,7 511 

О. XLV, r. 7—- Appeal to His Majesty 
in Cowncil — Time for furnishing security, whether can 
be eatomded—High Court, power of. 

The High Court has power to extend the time 
for furnishing security, under the provisions of 
Order XLV, rule 7, Civil Procodure Code, as the words 
are directory only, but the period should not be 
extended without cogent reason. О MAQBUL-UN- 
NISA v. FAZAL ALI, 6 О. L. J. 149 907 
———— 0. XLV.r.8 511 

327,431 





———- O. XLVII 

О. KLVII— Review, grounds for—Judg- 

ment delivered ajter decree sought to be reviewed, 

whether admissible as “new evidence” — Objection 

to admission of evidence, whether can be taken in 
appeal. 

After a deoree has been made in appeal, the 
Appellate Court has no authority under the pro- 
visions of Order XLVII, Civil Procedure Code, to 
receive in evidence by way of review forthe purpoge 
of varying the decree a judgment which was not in 
existence at the time the appeal was originally 
heard and decided. 

Such a judgment is not “new evidence" in the 
sense in which that expression is generally used. 

lf the judgment’ was delivered on the day the 
appeal was originally heard and could have been 
tendered at the original hearing of the appeal 
but was not in fact so tendered, it cannot be ad- 
mitted in evidence for the purpose of review. 

lf it could not have been tendered at the 
original heariag of the appeal, then also it cannot 
be used as “new ovidence” for the purpose of 
reviewing the decision in appeal, 


INDIAN OASER, 


. 
(1919 
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The law does not authorise review of a decree 
whish was right when it was made, оп the ground 
of the happening of some subsequent event. The 
ground on which a decree may be reviewed must 
at any rate be something which existed at the 
date of the decree. 

The objection that a Court admittedin review 
evidence which it had no authority so to admit 
may be taken on appeal from the decree finally 
made, że., from the original decree as amended 
on review. C Kumar BARAT Kumar Roy v. SRIPATI 
CHATTERJER, 23 О W. N. 242 
— —— O. XLVII, r. 1 910 
—— — O. XLVII, r. I—Review—Appeal pre- 

ferred against decree, effect of—Decree passed on 

review, effect of—Appeal from original decree, whether 
competent, 

An application for review can be continued after 
the filing of an appeal from the decree and if the 
review succeeds and a new decree is framed, the 
decree under appeal is superseded. An appeal, 
therefore, from that decree beco.nes incompetent and 
cannot be heard. M BHAWANI PRASAD v. LAXMIBAI, 
15 N. L. R. t5 
Sch. П, para. 5—Arbitration— 

Arbitrator, refusal of, іо act— Court, power of, to 

appoint fresh arbitrator—Procedure. 

Where an arbitrator refuses to act, the Court is 
in certain circumstances vested with jurisdiction 
to appoint a fresh arbitrator. But this authority 
to appoint does not arise until the necessary condi- 
tions precedent laid down in paragraph 5 of Schedule 
II of the Civil Procedure Code have been fulfilled. 

Where on the refusal of an arbitrator to act 
the Court appointed a fresh arbitrator on the 
application of the plaintiff, and it appeared that 
no notice had been issued to the defendant asking 
him to join in making an appointment : 

Held, that the-Court had acted with material 
irregularity and that its order should beset aside, 
A ABDUL GHANI v. Din DAYAL, 1 U. P. L. B. 26; 
17 A. L. J. 643 . 655 


Sch. П, paras. -8, 15—Arbitration 
— Award given after time, whether voidable—Ac- 
quiescence of parties in delay, effect of — Éstoppel-— 
Revision - High Court, rower of interference of. 

Para 15 of Schedule II of the Civile Procedure 
Code does not render an award made out of time 
per se nullity; the award is merely voidable, 
and if not sought to be set aside within 10 days 
from the time when it is filed, it is binding upon 
the parties. Hi р 

ne Court is the person primarily designated 
and intended by para. 8 of Schedile 11 to the Civil 

Procedure Code to be the*source by whose autho- 

rity the time for making an award is to be en- 

larged. The power vested in the Court under that 
rgle is permissive and discretionary, but it does 
not negative the right to extend the time by 
agreement impliedly agreed to and acquiesced in 
between the parties to the arbitration proceedings, 








Where parties attend and recognise that the 
arbitrator has jurisdiction to continue the 
arbitration, even though the time for making the 
award has expire€, they are estopped by their 
conduct from seeking to impugn the award on the 
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ground that it was invalid by reason of being filed 
out of time. 

The Court, in enquiring into the question whether 
an award is voidable or not as having been made 
out of time, has to consider mixed questions of 
law and fact, and if in the exercise of its juris- 
diction it decides honestly some matters of law 
or fact erroneously, even though such decision may 
involve a determination аз to the regularity or 
irregularity ef some method of procedure, this 
determination would not necessarily render appli- 
cable the provisions of section 115 of the Civil 
Procedure Code. Pat Parro KUMARI v, UPENDRA 
Naty GHOSE, 4 Р, L. J, 265 52 
————- Sch. П, para. 17 Arbitration — 

Agreement to rvefer— Consent obtained by mis- 

representation, effect of — Application to file agreement 

in Court, whether entertarnable. _ 

Where a party has been induced by misrapresenta- 
tion to refer a dispute to arbitration, he is atliberty 
to revoke the. reference and the agreement to 
refer cannot be filed in Court. 

The parties to a dispute referred it to arbitra- 
tion, but almost immediately after the execution 
of the agreement of reference- the defendants 
refused to act upon it and consequently the plaintiff, 
through his next friend, applied to have the agree- 
meni filed in Court, It was found that the defendants 
were induced to execute the document by mis- 
representations on the part of the abitrators and 
the plaintiff's friend: 

Held, that under the circumstances the defendants 





were justified in refusing to abide by the agree- 
ment. P GANESA Das v. Kxsuo Das 637 
— Sch. П, para. 18—Arvitration, 


reference to—Stuy of suit — Вејиваї of arbitrator to 

act— Stay order, whether can be set aside —Procedure 

— Minor, whether bound by agreement executed by 

predecessor. oF 

The trial of a-suit was stayed pending the decision 
of an arbitrator.to whom the matter in dispute was 
referred by the parties by an agreement, Subsequently 
the Court being informed that the arbitration proceed. 


ings could not be catried out inasmuch as tho. 


arbitrator demanded remuneration for his work and 
some of the parties refused to pay such remunera- 
tion, the stay order was removed and the suit was 
"proceeded witk: 

Held, (1) that paragraph 18 of Schedule II of the 
Civil Procedure Code was not applicable to the 
circumstances of the case; 

(2) that the question whether the arbitration 
agreement ond the proceedings had thereunder 
constituted a bar to the prosecution of the suit 
should be determined in the Suit itself on am issue 
framed init. 

A minor is bound by an agreement entered into 
by his predecessor-in-title referring a dispute to 
arbitration and agreeing to pay remuneration to the 
arbitrator. C Бназімокні DEBI v. PARBATY SUNKAR 
Roy, 28 С. W. N. 293 879 
— —- Sch. И, para. 21—U. P. Land 

Revenue Act (III of 1901), ss. 41, 233 (k)— Partition 

—JBoundaries, demarcation of, dispute as to—Revenue 

Court, proceedings in, nature of —Arbitration, refer- 

ence to, validity of—Jurisdiction of ъй Court to 

file award, 
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Once a partition is over, it is open to the parties 
to make such modifications as they may wish with 
regard to the shares allotted to them, provided 
they do not thereby alter their obligations jn the 
matter of payment of land reyenue and cesses, 

Proceedings under section 41 of the U. P. Lund 
Revenue Act are not judicial proceedings, 

Where during the pendency ofe proceedings “pe. 
fore the Revenue Uourt for demarcation of bound. 
aries under section 41, U. P. hand Revenue Act, 
the parties referred the matter in dispute to arbi- 
tration out of Court and the arbitrators made their 
award: 

Held, that the Civil Court had jurisdiction to 
accept the award and pass a decree on it, O 
JHURI SINGH v. DWARKA біхон, 6 О.1. 7.84 193 
Companies Act (VI of 1882), s. 1:6 

—Civil Procedure Code (Act V of 1903), О. XXI, 

т. 68—Suit against Company in liguulation by 

unsuccessful claimant—Leave of Court, whether 

necessary. 

A regular civil suit brought by an unsuccessful 
claimant of attached property against а Company, 
in liquidation is поб а part of the proveeding taken 
by the Court of execution in respect of the ob. 
jection preferred by him, and, therefore, it cannot 
be commenced without obtaining the leave of the 
Liquidation Judge as required by section 1c6 of the 
Companies Act of 1882, Р BHAWANI SHANKAR v. 
INDUSTRIAL BANK OF INDIA LTD » LUDHIANA, 4P, W, 
R. 1915 3t PL R 1919 645 
Companies Act (Vil of 1913), s. 4— 

* Association," meaning of —Chit fund, whether asso- 

ciation — Manager of chit fund, whether can sue, 

To constitute an association within the meaning 
of section 4 of the Companies Act, it is absolutely 
necessary that there should be between more than 
twenty persons so associated a legal relation giving 
rise to joint and mutual rights and obligations. 

The agreement known as a “chit fund", under 
which more than twenty persons contract with 
the manager of the fund to pay their subscriptions 
for a fixed period and draw the amount by lots, 
creates rights as between the manager and the 
other parties to the agreement but it creates no 
legal relations between the other parties inter se, 
and, is, therefore, not an association within the 
meaning of section 4 of the Companies Act, 

The manager of a “chit fund” can sue and be 
sued, although the chit fund is not registered under 
the Companies Act. L В Nainu T, P, v. MUDALIAR, 
11 Вов, L, Т, 255 513 
———— S. 153—Compromise or arrangement with 

creditors—Sanction of | Court —Date from which 

compromise or arrangement bezomes binding. 

The compromise ог arrangement contemplated by 
section 163 of the Companies Act, 1918, becomes 
binding from the date when it is arrived ab, subject 
“to subsequent sanction by the Court, If that 
sanction be refused, the agreement is without effect; 
but if sanction be given, the agreement takes effect 
not from the date of sanction, but from the date 
when it is made. P C RAGHUBAR DAYAL v. BANK 
ov UPPER INDIA LTD, 36 M. L. J. 526; 17 A. L. J. 533; 
28 0. W. М. 697; 21 Bom. L. R. 481; 22 О. C. 106 429 
—— —— S. I7I, scope of—Decrea obtained 

against company in liquidation—Transfer of decree 
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- —Application by transferee for substitution— 
Forum, proper—Leave of winding-up Court, whe- 
ther necessa 11 

Construction of document 288, 

303, 360, 403, 614 

Further gharge, deed of—Covenant allowing 

redemption independently of previous mortgage, effect 
df —Transferee from mortgagor, position of. 

- Where a deed indicates an intention to create а 

further charge ov8r property previously mortgaged, 

and estops the executant from redeeming the earlier 
mortgage until the money due on the previous 
mortgage is first paid, the mere fact that there is 
an additional covenant allowing redemption inde- 
pendently of the preyious mortgage, if the money 
is paid within a certain period, does not discharge 
the general effect of the deed rendering the pro- 
perty previously mortgaged  unredeemable, if the 
money is not paid within a certain period unless 
payment is made in respect of both the deeds. 

The covenant is not merely personal and can 

be enforced against a transferee. O Suras BALI 

Lau v. RAM DULAR SINGH, 6 O. L. J. 147 897 

Bale or mortgage — Mortgage by way of con- 
ditional sale—Intention of parties. 

Certain lands were transferred by a document 
purporting to be a deed of sale, which stated 
that the vendor divested himself of his maliki 
right in the property and that the purchasers 
down to their children would have the right and 
power to make sale and gift of thelands. On the 
same date the same parties executed another docu- 
ment, whereby it was agreed that if the vendor 
or his successor paid the entire amount of the 
purchase consideration within two years from the 
date of the deed, the purchasers would re-transfer 
the premises. The vendor continued in possession 
on payment of rent to the purchasers under a 
kabuliyat executed by him: 

Held, that upon а true construction of the docu- 
ments and having regard to the surrounding cir- 
cumstances the transaction was not merely a con- 
ditionai sale, but a mortgage by way of condi- 
tional sale © Argap ALI o. HABIB 
Contract, breach of—Damages, suit for—Earnest 

money, return of, whether can be ordered, 

A plaintiff who himself is guilty of breach of 
the contract in respect of which he is suing 
cannot claim damages arising out of his own default. 

Where money is advanced by way of earnest 
and as a guarantee for the fulfilment of the 
contract, the persons making the advanse cannot 
recover the money if itis found that the breach of 
the contract was due to his own default. A 
MOHAMMAD HABIB-UL-LAH v. MOHAMMAD SHAFI, 17 A. 
L. J. 309; 41 A. 824 8 
Contract Act (IX of 1872). 

Where money is claimed not as money payable 
under anagreement but as damages for breach of* 
an agreement, there is ne obligation on the party 
committing the breach to seek the other party to 
the contract and pay him at his residence com- 
pensation or damages for such breach, it is suffi- 
cient if, in the absence of instructions as to the 
mode of payment, he remits the money according 
.to the custom which prevails in doing business of 
the same kind. © Firm oF VisHNnusieQovERDHAN 
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DASS v. FIRM OF JASPAL GIRDHARILAL, 12 8. L. В. 98 

* 146 

--——= 8. 23 975 

———— S. 23—Publie policy—Marriage brocage 
contract, whether can be enforced. 

An agreement whereby one personagrees to pay 
a sum of money to another in consideration of the 
latter persuading a particular woman to marry the 
former isin the nature of a marriage brocage 
contract and cannot be-enforced, being opposed to 
public policy. U B Mauna Pyo v. Maune Po Gyr, 
8 U. B. R. (1918), 119 55I 
———— S. 55 - Time, whether essence of contract, 

determination of. 

Under section 55 of the Contract Act the ques- 
tion whether or not time is of the essence of the 
contract depends upon the intention of the parties 
&nd this intention is to be ascertained from the 
express stipulation of the contract, from the nature 
of the" property and from the surrounding cir- 
cumstances © ALLIBHOY IsRAHIMJI v. DOWLATRAM 
VALABDAS, 1285 L. R. 144 
S. 55—Vendor and purchaser—Purchaser 

failing to pay purchase-money within time stipulated 

—Deposit, Yorfeiture of —Time, whether of essence of 

contract. 

Defendants put up certain property to auctio® 
on Ist September, one of the conditions of the 
auction being that the purchaser was to pay down 
25 per cent. of the purchase-money at the time 
the property was knocked down, the balance to be 
paid within 15 days and failing such payment the 
property was to be re-sold on account and at 
the risk of the purchaser whose deposit money 
would be forfeited. The plaintiff purchased the 
property and paid down the deposit but failed to 
pay the balance of the purchase-money on the 
16th, onthe ground that all the vendors could 
not be got together on that day to sign the sale. 
deed. On the 18th September the defendants gave 
the plaintiff a notice that his deposit was for- 
feited. The plaintiff *theranpon offered to pay the 
balance of the purchase-money but the defendants 
refused to accept it. The plaintiff then sued the 
defendants for the return of the deposit: 

Held, (1) that the obligation to pay the balance 
of the purchase-money not being conditional on 
the vendors executing the convey&nce and the’ 
plaintiff having made default, the deposit was 
liable to be forfeited if the time limited in the auction 
notice for the payment of the purchase-money 
was of the essence of the contract; 

(2) that there being nothing in the contract, 
or the nature of the property, sold oy the surround. 
ing circumstances to,indicate that time was of 
the essence of the contract, the plaintiff was en- 
titled to recover the amount of the deposit, 
S ALLIBHOY IBRAHIMJI v. DownaATRAM VALABDAS, 12 
S. L. В. 144 
S. 68 324 
5. 73—Vendor and purchaser ~ Contract 
for s&le of immoveable properby on specified date — 
Damages, provision for, on default—Breach of 
coniract— Measure of damages 

898 














ѕ. 74 
S. 74-—Morigage—Interest in arrears to b 
capitalised—Penalty, : 
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A provision in a mortgage bond that the mort- 
gage money should carry interest at the rate of 
24 percent. per annum and that after the due 
date of payment the interest in arrears should be 
capitalised, is not necessarily penal. С AJIMUDDIN 
SIROAR v, RAFATULLA MANDAL 

SS. 108, 1I78—‘Possession in 5. 178, 
meaning of—Person holding goods under hire-purchase 
agreement, whether can confer good title on pledgee 

—Owner of goods, whether can recover possession [rom 

transferee of holder of goods under hire-purchase 

agreement. 

‘Possession under section 178 of the Contract Act 
means juridical possession as distinguished from 
custody. 

‘Possession’ under exception 1 io section 108 of 
the Contract Act has the same meaning as ‘pos- 
session’ in section 178 of the Act. 

The possession of a person holding goods under 
a hire-purchase agreement is not possession within 
the meaning of section 178 of the Contract Aot 
and, therefore, a pledgee from a holder of goods 
under an agreement of hire-purchase, which 
provides that the property in the goods shall 
remain with the owner until the option to pur- 
cRase is exercised, does not acquire a good title 
to the goods pledged. 

Plaintiff let out a machine to 8. on an agreement 
of hire-purchase, which provided that the property 
in the machine would remain in the plaintiff until 
the option to purchase was exercised by S There- 
after, S. pledged the machine to B., who acting 
properly and in good faith took possession of the 
same. Plaintiff then sued S. and В, for recovery of 
the machine or in the alternative for damages : 

Held, that P. was entitled to recover the machine 
or in the alternative damages from B., inasmuch 
as by the pledge В. did not acquire a good title to 
the machine. C Lxow SAUBOLLE v. K, V. SEYNE, 23 
С. W.N 352 476 
————- ss. 125, 145 —Himitation Act (IX of 

1908), Sch. I, Art. 81— Principal and surety—Indem- 

nity, contract of — Payment" in s. 145, meaning of— 

“Compelled to pay” in в. 125, meaning of —Surety, 

suit by, on contract of indemnity, before payment, 

whether maintainable. 
* The word “payment” in 
Contract Act means а payment in money or by 
transfer of property which is taken as equivalent 
of money, and not merely an incurring of pecuniary 
obligation in the shape of bond, promissory note 
or acknowledgment of liability 

The fact that the. principal debtor has been 
released and the liability of the surety has, been 
adjudged by a decree doef not amount to a 
payment within the meaning of the Contract Act, 

The word “pays” in Article 51 of Schedule I of 
the Limitation Act has the same meaning as in 
the Contract Act 

A suit brought by a surety under section 125 
of the Contract Act on & contract of indemnity 
is premature where the surety has made no pay- 
ment and has, consequently, not been damnified. 

The measure of damagesin such a suit is the 
extent to which the snrety has been gamnified, and 
not the benefit derived by the persons for whom 
he had stood surety. І 


GENERAL INDEX, 


section 145 of the 
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The words “may be compelled to pay”, as used 
in section 125 of the Contract Act, do not mean 
all damages which the defendant is compellable to 
pay. The amount which can be recovered usder 
that section is the amount which has been paid, whe- 
ther under compulsion of an adjudication or under 
the terms ofa proper compromise of the suit. e 

The section makes a distinction between a con- 
tested suit in which the promiseg has been com- 
pelled to pay damages and costs,and a suit which 
is properly compromised in pursuance of which com. 
promise money ispaid M ANWARKHAN v. GULAM 
Kasay, 15 N. L. В. 78 611 


ss. 128, I30—Principal and surety— 

Surety, liability of —Principal becoming insolvent— 

Suit against surety—Principal debtor, whether 

necessagy party. 

A creditor, is not bound to exhaust his remedy 
against the principal before suing the surety and a 
suit may be maintained against the surety, though 
the principal has not been sued. 

One G executed a bond in favour of the plaintiff 
promising to pay on the 27th April 1915, and the 
defendants became sureties for the re-payment of 
this debt making themselves liable in case of re- 
fusal by the principal to рау. С. was adjudicated 
an insolvent on the llth December 1916 and on 
ihe 7th July 1917 the plaintiff sued the sureties 
without impleading G.: 

Held, (1) that it was not necessary for the creditor 
to make a formal demand of payment from the 
principal debtor, nor was itincumbent upon him 
to prove his debt in insolvency; 

(2) that the plaintiff had a good cause of gction 
against the sureties, which arose when the principal 
debtor filed his application to be declared an in- 
solvent; 

(28) that, therefore, the plaintiff was entitled to 
a decree against all the sureties. Р Gurpit SINGH v, 


GUJJAR SINGH 312 
312 


611 
S. 151—Carriers Act (III of 1865), ss. 2, 
6—Licensee of ferry, whether common carrier— 

Common carrier, liability of, eatent of. 

A licensee ofa ferry is in the position of a 
common carrier. 

The duties and liabilities of » common carrier 
in India are governed by the principles of the 
English common law in conjunction with the 
provisions of the Carriers Act, and notwithstanding 
some general expressions in the chapter on bail. 
ments in the Contract Act, the responsibility of a 
common carrier is not within that Act. 

4 common carrier, unless he is protected by a 
special contract or by Statute, is liable as the insurer 
of goods, that ів, he is responsible for every injury 
fo the goods occasioned by any means whatever, 
Hy only by the act of God and the King’s enemies. 
U 








Maune Po Taw v. HARAMDI Missay, 3 U. В.В. 


(1918) 120 562 
———— s. 178 476 


Corporations, performance of statutory duties 
by — Non-feasance, liability for—Taluk Boards, duty 
of, tolop off branches of trees overhanging private 
property— Damuges. : 
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No action for damages will lie against a public 
body for mere non-feasance in the absence of proof 
of qegligence or carelessness in the discharge of 
their duties 
. If, however, the acts done by a public body are 
only permissive, the private rights of parties must 
b8 respected afid such body is liable in damages for 
injaries caused to private individuals. 

In an action fèr an injunction againsta Taluk 
Board direoting it to lop off the branches of certain 
trees which spread over the plaintiff's land: 

Held, that the action could not be maintained 
(D as the Taluk Board was under an obligatory 
duty to plant and preserve trees on the sides of 
public roads, (2) as no carelessness or negligence 
їп the discharge of its duties was proved and 
18: the omission to remove the branches only 
amounted to a non-feasance for which no action 
lay at the instance of a private individual. M 
KRISHNA MURTHI Iver v. TALUG, Волвр or Marava- 
RAM, 9 L. W. 353, 12 М. 331 809 
Court=-fee—Appeal relating to future interest— 

Court-fee payable. 

The proper Court-fee payable on an appeal relating 
to future interest is an ad valorem fee.on the 
amount of interest claimed uptill the date of the pre- 
sentation of the appeal. ' GOBARDHAN Das т. 
NARENDRA BAHADUR, 22 0, C. 1; 1 U. P. L.R 29 798 
Suit dismissed on merits—Appeal— Remand 

` —Appeal, second, against order of remand-—Court-fee 

payable—Civil Procedure Code (Act V of 1908), О. 

XLI, v. 28, O. XLIII, v. 1 (u). 

A suit for the recovery of bhauli rent was 
dismisged by the trial Court on the merits. On 
appeal the District Oourb set aside the decision 
of the trial Court and remanded the case for the 
determination of the amount of rent payable. The 
defendant appealed to the High Court against the 
order of remand ; 

- Held, that the appeal was one from an appel. 
late decree and not from an order, so that the 
memorandum of appeal must bear an ad valorem 
Court-fee stamp. Pat PANDITSINGH v. Море NARAIN 
' SINGH 367 
Court Fees Act (VII of 1870), ss. 6, 

‘7, Sch. П, Art. 17 (iii)—Suits Valuation 

Act (VII of 1887), s 8. 

"When a notional value, different from its 
real value, is placed upon the property in suit for 
the purposes of the Court Fees Act, such notional 
value cannot displace the real value for the purposes 
of jurisdiction. . 

The Court Fees Act has no other object than to 
secure revenue and its provisions should be construed 
accordingly. P С RACHAPPA SUBRAO v. SHIDAPPA 
VENKATRAO, 17 A. L. J. 418: 25 М. L. T. 298; 36 M. L. 
2:487; 29 О. L. J. 452; 21 Bom. L. R, 48¢ 80 
S. 7 (IV) (с), Sch. П, Art. 17° 

(lil) —Suit for declaration that survey entry is 
;wrong, and not binding on plaintiffs, nature of— 
‘Court-fee payable. 

‘In a suit for a declaration that the plaintiffs 
were occupancy tenants and nob tenure-holders 
„and that the survey entry desoribing them as tenure- 
holders was wrong, the plaintiffs further prayed 
fora declaration that the entry was not binding 


on them; 
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Held, that the plaintiffs were not asking for 
any consequential relief and that, therefore, the 
Court-fee payable was Bs. 10 under Articlo 17 (iii) 
of Schedule II of the Court Fees Асі. Pat Tewary 
Kora v. BHUBAT MANDER, 4 P. L. J. 302 298 

S. 7 (V) (0) — Могіјаје —Suit for posses. 
sion by morigayee—Decree. conditional ‘on failure to 
redeem—Appeal for unconditional decree—Court-fee 
payable. 

In a suit for possession by the mortgagee the 
Court passed a conditional decree allowing the 
mortgagor to redeem the mortgage on payment of 
a certain sum of money. The mortgagee in appeal 
prayed for an unconditional decree and paid an 
ad valorem Court-fee on five times the Government 
revenue of the land in dispute: 

Held, that the Court-fee paid was sufficient. О 
RAGHA SAH v. WAJID ALI 353: 
-—— S. 7 (V) (C) (d), scope of—"Such re. 

venue", meaning of—Land subject to fluctuating 

assessment—Court-fee payable, 

Sub-clause (d) of section 7 (v) of the Court Fees 
Act provides merely for the case of lands excepted 
from the operation of sub-clauses (a. and (b), and 
has no reference to the case of an entire estate 
or a definite fraction or part of an estate, and, 
therefore, no application to lands assessed to fluctuat- 
ing revenue. 

The words "such revenue" in sub-clause (c) of 
section 7 (v) of the Court Fees Act must be con. 
strued either as “annual revenue payable to Govern- 
ment”, or, more fully, as annual revenue payable 
to Government on an entire estate or a definite share 
or part of an estate fixed permanently or not 
permanently. 

The case of lands subject to fluctuating assess. 
ment is, therefore, governed by sub-clause (c) of 
section 7(v) of the Court Fees Act. P Manna 
SINGH ti, BAHADUR SINGH 142 


— —— S. 7 (IX), Sch. П, Art. 17 (VD — 

- Appeal to set aside decree Absolute in mortgage suit 

-on ground of non-joinder of necessary parties in 

preliminary decree—Court-fee payable, 

Where an appeal was filed to set aside the final 
deoree ina mortgage suit, on the ground that the 
preliminary decree should not have been made: 
absolute inasmuch as all the necessary parties were 
not parties to the preliminary decree: 

Held, that the memorandum of appeal must bear 
ad valorem Court-fee, inasmuch as the object of the 
appeal was to get the whole decree set.aside. Pat 
BARAKAT-UN-NISSA BEGAM v. QAMAR-UN-NISSA 279 
— —**— S. 17—"Disünct. subjects,” meaning of— 

Claims arising out of same cause of action, valuation 

of — Court-fee payable. 

The word “subject” in section 17 of the Court 
Fees Act means “cause of action” and is not to 
be interpreted with reference to the division of 
subjects adopted in section 7 of the Act, 

Therefore, where a suit comprises several claims 
arising out of the same cause of acticn, Court- 
fees should be paid on the aggregate of the values 
of allthe claims, and not on the value of each 
claim separate] 

Wherea plaintiff sued to recover possession of 
land together with malikanaand mesne profits : 


e 
Vel. il 
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y * 

Held, that section 17 of the Court Fees Act did 
not apply to the case and that Court-fees should 
be paid on the aggregate of the values of all the 
claims. Pat Navratan Lar v. STEPHENSON, 4 P. 
L. J, 195 470 


———— Sch. I, Art. [1—Buddhist Law, 
Burmese—Letters of Administration granted to 
widow of deceased—Court-fee payable. 

Under the Burmese Buddhist Law а widow who 
owns half of the joint property during her husband’s 
lifetime inherits this half as her own when he dies. 

Therefore, where Letters of Administration to 
the estate of a deceased Burman are granted to 
his widow, the latter has only to pay Court-fees 
on what she takes as administratrix, namely, on 


what was her hushand’s half share. L B U Po 
KHIN, In the estate оў, 11 Bur. L. T. 268 545 
~ Sch. П, Art. 17 (iii) 280, 298 





Art. 17 (iii)- Declaration, 
suit for, by several sets of tenants against common 
landlord — Causes of action different —Court-fee pay- 
able. 

Where several sets of tenants brought one suit 
against their common landlord for a declaration that 
their respective holdings were fixed-rate holdings 

eand that certain decrees for rent obtained by the 

landlord against some of the tenants were in- 
operative: 

Held, that there were as many causes of action 
as there were holdings and decrees, and that those 
causes of action having been combined in one suit, 
the plaintiffs could not escape payment of Court- 
fees under Article 17 (IIL) of Schedule II to the Oourt 
Fees Actin respect of each cause of action, Pat 
CugTHRU Manton v. MUHAMMAD KARIM, 4 Р, D.J. 
297 328 
Criminal Procedure Code (Act V 

of 1893), ss. 4 (h), 203, 476 -—Penal 

Code (Act XLV of 1860), s 211—Information, 

reported by Police to be false — Complainant asking fer 

judicial enquiry —Application, whether complaint— 

Procedure—Order dérecting prosecution of complain- 

ant, legality of—Jurjsdiction. 

Where an information is reported by the Police 
to be false and the complainant asks for а judicial 
enquiry into the charge made by him, his ap- 
plication amounts to a complaint within the mean- 
ing of section 4 (h) of the Criminal Procedure 
Code, and the proper mode of dealing with it is 
toexamine the complainant on oathand to dispose 
of the application as a complaint under the pro- 
cedure indicated in Chapter XVI of the Oode. 

Petitioner preferred a charge of dacoity before 
the Police «and on the Police reporting that the 
charge was maliciously false, the petitiofer asked 
fora judicialenquiry. The Magistrate thereupon 
examined him on oath and as the latter failed 
to produce any evidence to substantiate the charge, 
dismissed the complaint under section 203 of thé 
Criminal Procedure Code and under section 476 
of the Code directed his prosecution for an 
offence under section 211 of the Penal Code: 

Held, that the application made by the petitioner 
asking for a judicial enquiry amounted to a com- 
plaint, and that the -Magistrato being seized of 
the case had jurisdiction to dire the prosecution 
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of the petitioner, the offence having been brought 

to his notice in the course of a judicial proceeding. 
Pat EMPEROR v. MAKUND PATEL, 20 CR. L. J, 389 

А 997 

ss. 55, 57—Person acquitted on charge 

of dacoity and directed to be released—Reearrest 
by Police under в. 55, legality of—Procedwre— 

Jurisdiction. . 

Fora Police Officer or Magistrgte to detaig a 
person after orders have been passed for his 
immediate release is a most graye irregularity and 
might expose the Magistrate or Police Officer to 
serious results. 

On the acquittal of a person on a charga of 
dacoity he was immediately rearrested by the 
Police under section 55 of the Criminal Procedure 
Oode and keptin custody for twelve days: 

Held, that the procedure adopted by the Police 
was altogether illegal and entirely without juris- 
diction. А Marru v. EMPEROR, 17 A. L.J. 458; 1 
U. P. L. В, 19: 20 Ов, І, J. 381 989 

s. 57 989 

———— 55. 106 (3), 423 (1) (0)—Order 

passed by Appellate Court binding accused to keep 
peace, whether enhancement of sentence. 

On a conviction under sections 147 and 825 of 
the Penal Code the applicants were sentenced to 
imprisonment on each charge and the sentences 
were directed to run consecutively. On appeal the 
Sessions Judge directed that the sentences should 
yun concurrenty and passed an order binding over 
each of the accused to keep the peace for a period 
of three years: 

Held, that having regard to the provisions of 
section 106 (3) of the Criminal Procedure Code 
the order of the Sessions Judge did not amount 
to an enhancement of the sentence. Æ ZAFAR 
Husarn v. ExPEROR, 20 Ов. L. J, 802; 1 U. P. L, £26 











S. 107, proceedings under, nature "i 


SS. 107, 125— Proceedings under s. 107, 
transferred from one district to another — Jurisdic- 
tion of District Magistrate to cancel bonds, 

Proceedings under section 107, Criminal Procedure 





Code, instituted in district N were transferred by the 


order of the High Court to district T. and a First 
Class Magistrate of the latter district ordered the 
2nd party to be bound down to keep the peace: 

Held, that as the order for keeping the peace 
was passed by a Magistrate in district Т. not superior 
to the Court of the District Magistrate, it was the 
District Magistrate of TT. alone who had jurisdiction 
to.pass an order under section 125, Criminal 
Procedure Code, for the cancellation of the bond for 
keeping the peace. C Guru Prasanna Roy v. НАЕ 











Kumar, 20 Or, L. J. 337 817 
ss. 110, 112, 118 657 
s. 118 832 
s. 125 817 





ss. 133, 137—Local enquiry by Magis. 
trate, evidentiary value of—Magistrate, whether can 
decide on result of his own enquiry or can sub. 
stitute his own evidence jor ihat adduced by 
parties. 
Where in a proceeding under section 133 of the 
Criminal Procedure Code the second party shows 
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cause and the Magistrate goes into the evidence 
adduced by the parties, he is not entitled to make 
the conditional order absolute by relying on the 
result of his own enquiry or by substituting his 
own evidence for that adduced by the parties. C 
KALI SADAY GHOSKAL v. SIDDHESWAR BANERJEE, 20 
Cz. L. J. 822 E 658 
SEU ME Sı I3 
—— — ss. 145, 146—0Order under в. 146 made 
without reference to important documentary eyidence 
of possession, legality of —Revision. 

When section 145 of the Code of Criminal Proce- 
dure speaks of the Magistrate being unable to 
satisfy himself as to which of the parties was in 
actual possession of the property in dispute, it con- 
templates that the Magistrate has considered the 
evidence fairly and judicially for the purpose of 
arriving ata decision. 

Where a Magistrate in a proceeding® under 
section 145 wrote a very short jadgment without 
specifically referring to the important documentary 
evidence of possession placed before him and made 
an order under section 146 on the ground that it 
was doubtful which of the parties was in actual 
possession: 

Held, that the order must be set aside and the 
саве re-heard by another Magistrate. © Amica 
Nars Roy v. WAJEDALU KHAN PANI, 20 Ов. L. J. 842 


322 
SS. 154, 156, 162, 221, 222, 
233, 234, 235, 239, 537, 551— 

Charges of extortion and wrongful confinement 

against Police Officers—Offences committed at 

different places by different accused —Jotint trial, 
legality of—Misjoinder—Charge—Omission to specify 
distinet offences against each accused, effect of— 

Investigation by Police Superintendent, statements 

recorded in, admissibility of, as corroborative evi- 

dence. 

The Police put up a case of dacoity, which was 
committed for trial to the Sessions Court. The 
Superintendent of Police, suspecting that the case 
was concocted by the Police, had it withdrawn 
by the District Magistrate. He then reported 
to the Police Station at K. that five Police 
Officers and a Police Constable had prepared 
false records, wrongfully confined certain persons 
and caused them hurt to extort confessions. The 
Superintendent afterwards investigated the matter 
under section 551, Criminal Procedure Code, record. 
ed statements of witnesses and submitted a report 
and charge sheet. The Police Officers and the 
Constable were tried under sections 848 and 380, 
Indian Penal Code, and committed tothe (Court of 
the Assistant Sessions Judge. The Ist accused was 
charged with having wrongfully confined some per- 
sons, and tortured them in a certain place. The 
2nd and 8rd accused were charged with wrongful 
restraint and torture of a different set of persons 
in another place. Accused Nos.1, 3, 4 and 5 were 
charged with having together restrained and tortured 
certain other persons in a different place. The 
occurrences took place on different dates. The 
Assistant Sessions Judge framed a single charge 
containing a single count against all the five accused, 
to the effect that they had wrongfully confined 
different persons for the purpose of extorting a 
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confession that might lead to conviction for an 
offence. The accused were eventually convicted 
under sections 848 and 380, Indian Penal Code. 
In the course of the trial the statements of witnesses 
recorded by the Police Superintendent during his 
investigation were used as corroborative of their 
evidence at the Sessions trial: 

Held, per Curiam, that the statements recorded by 
the Police Superintendent were wrongly ad- 
mitted in evidence and that а re-trial of the accused 
was necessary. 

Per Sadasiva Aiyar, J. (Napier, J., dissenting.)— 
That the joint trial of all the accused was illegal, 
as the part played by each or some of the accused 
was distinct from that of the others and the 
wrongful restraint was of different persons at differ. , 
ent places by some of the accused acting inde. 
pendently of the others, but that the charge, as fram- 
ed, though objectionable, was at the most an irregu- 
larity that did not vitiate the trial 

Per Napier, J.—That the trial was not bad for 
misjoinder as the acts of the accused were founded 
on з common purpose or design and were so linked 
together as to form one and the same transaction; 
but that the charge framed was a distinct violatioa 
of sections’ 221 and 222 of the Criminal Procedure 
Code so asto altogether vitiate the trial. ы 

Per Sadasiva Aiyar, J.—The words ‘legally com- 
petent’ in section 157 of the Evidence Act mean 
having power under some law, statutory or other- 
wise. The section is controlled by section 162 of 
the Criminal Procedure Code. Even in the case 
of statements of witnesses recorded in departmental 
enquiries by Police Officers, not only should the 
writing not be used in evidence at a subsequent 
trial of an accused person, but even oral evidence 
should be disallowed as to the particulars of such 
statements, as the use of even oral evidence is 
opposed to the spirit of the law. 

Section 587 (a) of the Criminal Procedure Code 
is wide enough to cover an omission to frame a charge 
properly and also an omission to frame distinct and 
separate charges. М 

The words ‘a person’ inse¢tions 284 and 235 of 
the Criminal Procedure Code include a set of persons 
acting together, having reference to section 13 (2) 
of the General Clauses Act, 

Section 289, Criminal Procedure Cofle, enables a 
joint trial to be held of several offenders or sets 
of offenders only if the offences were all committed 
in the same transaction. Where, however, the offences 
are different -faJling under different seotions), the 
dates of the offences are different, the sets of 
persons committing the offences, are different and 
the persons or sets of persons against whom the 
offences are committed ire different, they cannot, 
ordinarily, be held to have been committed in the 
same transaction. In order to constitute one transac- 
éion there should be such unity of purpose, such 
continuity of action and such proximity of time 
in the happenings as would lead a trained judicial 
mind to grasp them as forming a single transac- 
tion. 

Per Napier, J—To constitute acts as one transac- 
tion, prior conspiracy among the actors is not 
required. So long as the actions flow out from 
one another in a continuous straam, the doctrine 
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applies. Proximity of time is one of the essentials 
but ifis not necessary that all the acts should be 
completed on the same day. KUMARAMUTHU 
PILLAI v. EMPEROR, (1919) M. W. N. 199; 20 Cr. 12. J. 
354 834 
—— ss. 156, 162 834 
S. 188—Penal Code Act (XLV of 1860), 

ss. 262, 569— Native State, offence committed in— 

Jurisdiction of British Courts—Certificate o} Political 

Agent, absence of, effect of—Kidnapping, whether 

continuing offence. 

An offence committed in a Native State cannot 
be inquired into and tried by а British Court 
without the certificate of the Political Agent as 
required by section 188 of the Criminal Procedure 
Code. 

The offence of kidnapping not heing a continu- 
ing offence, the fact that a person accused of 
committing such offence in a Native State is 
arrested in British’ territory does not give the 
British Courts jurisdiction without the certificate 
required by section 188 of the Criminal Procedure 
Code. A NaRAIN v, Emperor, 20 Cm. 1. J. 276: 
17 A. L. J, 450 164 


ss. 195, 476—Offence, cognizance of 

by Court—“Any offence referred to in s. 195”, 

whether incorporates conditions in s. 195. 

The words “any offence referred to in section 
195" used in section 476, Criminal Procedure Code, 
incorporate the conditions laid down in section 195 
for taking cognizance of the offence by & Court. 

The words "any offence referred to in seotion 
195" refer to offences within the scope of section 
195, and not to all offences against sections of the 
Indian Penal Code enumerated in section 195, 
whether or not they are within the scops of that 
seotion. 

Per Wallis, C. J.—Where sections are repealed and 
re-enacted in slightly different form, there is a pre- 
sumption against implied, as contrasted with express, 
alterations in the scope of thg section. M Govinpa 
Турк v, Bex, 9 L. W. 422; 36 M. i. J. 448; 20 Or. L, 
J. 844 • 824 


S. 195, 476- Proceedings under s. 476 
initiated long before final disposal of case, whether 
liable to be set aside. 

The petitioner lodged a complaint charging two 
persons A. and F. with offences under sections 467 
and 468 of the PenalCode. Ап enquiry was held 
in the matter by a Deputy Magistrate who dis- 
charged the two accused and by, an orler under 
section 478, Criminal Procedure Code, directed the 
prosecution pf the, petitioner for offences under 
sections 193, 465 or 476, Indian Penal Code. J'he order 
of discharge was set aside by the Sessions Judge 
who directed a further inquiry into the сазе, The 
case then came before another Deputy Magistrate 
who committed A. and F. to the Sessions Court 
for trial. Eventually A. was acquitted by the 
Sessions Judge, who did not expressly find that the 
case was false but contented himself with saying that 
the case as against А. was a doubtful one. After 
the acquittal of 4. the proceedings against the 
petitioner initiated by the order of the Deputy 
Magistrate under section 476, Orgninal Procedure 
Code, which had been in abeyance were resuscitated. 
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Thereupon the petitioner applied to the Sessions 
Judge to refer the order under section 476, Criminal 
Procedure Code, to the High Court for the pur- 
pose of having it quashed. The Sessions Judge 
refused the application and the petitioner emoved 
the High Court: 

Held, that as the order under stction 476, Criminal 
Procedure Code, was more than, a year oldgand 
as ib was made at a time when the evidence had * 
not been so fully brought befqre the Court as it 
afterwards was, the order should be set aside and 
that regard being had to what had subsequently 
happened, if proceedings were to be taken against 
the petitioner, they should be initiated afresh. C 
CHOWDHURI MEAE v, Emperor, 20 Cr. L. J. 286 174 


S. 195—Sanction to prosecute —Discretion 
of Court, principles governing exercise of—Appellate 
Cougt, interference by. 

No sanction should be granted under section 
195 of the Criminal Procedure Code unless upon 
the record itself there is a foundation for the 
charges made. 

In granting sanction under section, 195 of th 
Criminal Procedure Code the Court should be satis 
fied that there shall be no abuse of the adminis 
tration of criminal justice. -No one should be 
permitted to use the penal law merely to satisfy 
his own private ends or personal spite. 

Where a lower Court has exercised the dis- 
cretion vested in it under section 195 of the Crimi- 
nal Procedure Code with great care and caution 
and has refused sanction to prosecute, an Appellate 
Court should not lightly dispose of the matter and 
grant the sanction. 

In such a саве it is essential that the Appellate 
Court should be satisfied that there is a reasonable 
prima facie case fit to be tried and that there 
is a reasonable chance of securing a conviction and 
should give reasons for differing from the view of 
the lower Court. Pat Влснах Ram v., Monit AHIR, 
20 On. L. J. 887 817 


S. 195—Sanction to prosecute granted to 
decree-holder— Transferee of decree, whether entitled 
to prosecute. 

Where a decree-holder obtained sanction to pro- 
secute one of the judgment-debtor’s witnesses for 
perjury butbefore starting the prosecution trans- 
ferred the decree to another: 

Held, that the transferee of the decree was entitled 
to prosecute the witness under the sanction obtained 
by the ‘decree-holder. B VITHAL Внімвло KUL- 
KARANI, Inve, 21 Bom. L. В. 266; 20 Ок. L. J. 399 

$ 1007 

ss. 195, 476—Sanction to prosecute— 

Order for prosecution after termination of proceed- 

ings in which offence committed, legality of. 

Where the commission of an offence is discovered 
by a Court after the judicial proceeding in the 
course of which the offence was committed has 
terminated but at a time when the facts are 
fresh in the mind of the Judge, he cannot pass 
an order for the prosecution of the offender under 
section 476, Criminal Procedure Oode. 

Per Kumarasawmi Sastri, J—It is open to the 
Court, in such a case, to acb under section 195 
of the Criminal Procedure Code and direct an 
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officer of the Court to file a complaint. М PADNA- 
NABBA HEBBARA, In ve, 9 L. W. 315; 36 M. L. J, 352; 25 
M. L. T. 266; (1919) M. W. N. 223; 20 CR L.J. 309: 
42 M. 422 485 
— —s— SS. 195, 476 —Sanction to prosecute— 

Proceedings under в 476— Application for sanction 

by private peraon—Procedure. 

Where a Court initiates proceedings under section 
476° of the Crimfnal Procedure Code, a subsequent 
application by a private person for sanction to 
prosecute the accuséd is no justification for dropping 
the proceedings under section 476 and in substitution 
granting sanction to prosecute, The Magistrate 
ought to decide for himself whether or not the 
case is a fit one in which to lay a complaint. 

It is not usually advisable to grant sanction to 
a private person, A Bam SAHAI v. EMPEROR, 17 A. 
L. J. 481; 20 Cr. L. J. 368 848 
S. 195 (6)—Sanction to prosecue —Ap- 

plication for revocation of sanction—Superior Court, 

duty of —Limitation. 

Inasmuch as а person against whom an order is 
made under section 195 of the Criminal Procedure 
Code hasa statutory right to ask a superior Court 
to re-consider the order and to revoke the same if 
sufficient cause is shown,. the superior Court is 
bound to entertain an application for revocation of 
sanction and ёо еа! with it оп its merits, even if 
the application is belated. 

Quare.—Wbhether the period of limitation for 
criminal appeals is applicable to a proceeding under 
section 195 (6) of the Criminal Procedure Code. A 
SHER MOHAMMAD KHAN v. EuPEROR, 17 А. L. Ј. 429; 
20 On. L. J. 386 994 
SS. 202, 476, 537—Complaint against 

Policee Officer—Inquiry—Procedure—Order directing 

prosecution of complainant, legality of. 

Whenever such a course is possible, upon a 
complaint being made against a Police Officer of 
the rank of a Sub-Inspector or of a higher rank 
charging him with having committed a cognizable 
offence, the Magistrate should hold an immediate 
local enquiry himself or direct that а local enquiry 
be made by a Magistrate of the first class and the 
Magistrate should proceed to the spot without delay. 

Petitioner brought a charge of extortion against 
a Sub-Inspector of Police, The Magistrate recorded 
the complaint and held a local enquiry in 
which he examined nine witnesses for the prosecution 
and three, for the accused. Аз a result of the 
enquiry he dismissed the complaint as false and 
directed that the complainant be prosecuted : 

Held, that the procedure adopted by the Magis- 
trate was quite regular and legal. Pat Narain 
SINGH v. EMPEROR, 20 Cn. L, J. 896 1004 
— —— s. 203 997 
——— S. 210 —Bengal Municipal Act (III В. О. 

of 1884), s. 261— Chemical Examiner, report of, 

whether admissible in evidence without examination 
of Chemical Examiner. 

A report of the Chemical Examiner mado prior 
to the institution of proceedings under section 251 
of the Bengal Municipal Act is not admissible 
in evidence without the examination of the Chemi- 
cal Examiner himself. Pat Снлотн Marr v. Ем. 
PEROR, 20 Ок. L, J. 268 26 
Ss, 221, 222, 233 834 
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———— SS. 233, 234, 235—Joinder of charges, 


— Single charge combining several murders unconnect- 

ed with each other, legality of. . 

The accused committed five murders in one day— 
three in one village in the forenoon and two in 
another in the afternoon. The trial tourt, under the 
impression thatthe accused was being tried for two 
murders, framed a single charge against him, upon 
which he was convicted and sentenced to death : 

Held, that the charge as framed contravened the 
provisions of sections 233 and 234 of the Criminal 
Procedure Code, and that as the triple murder and 
the double murder were not so connected together 
as to represent a series of acts forming the 
same transaction, the procedure of the Court was 
not justified by section 235 of the Code. A FAUJA v. 
Emprror, 1 U. P.L. R. 21; 17 A. L. J. 614; 20 Or. L. 
J. 858 833 
— —— SS. 234, 235, 239 834 
SS. 239, 435, 436, 437—Joini pre- 

liminary enquiry, legality of—Penal Code (Act 

XLV of 1860), ss, 198, 471—Direction by Sessions 

Court to commit accused to Sessions under s 471, 

legality of — Perjury, trial for—Depositions of accused 

not read, over to witness—Admissibility of deposi- 
tions. 

A direction by a Court of Session to a Magistrate 
to commit an accused person to the Sessions for 
an offence under seotion 471, Indian Penal Code, 
is beyond its powers under section 488, Criminal 
Procedure Code, as the offence is not exclusively 
triable by the Sessions Court. 

A conviction under section 193 of the Penal 
Code is not sustainable where the doposition, after 
it had been completed, was not read over to the 
witness and acknowledged by him to be correct. 
The omission is more than an irregularity and it 
is dangerous and against public policy to make a 
witness liable on an unsafe record. 

The deposition is the only evidence admissible 
of the statements alleged to have been made by the 
witness, • 

‘Section 232, Criminal Proceflure Code, only pro- 
hibits a joint trial and not e joint preliminary 
enquiry for the purpose of commitment to the 
Sessions. M NALLURI COHENGCHIAH, In re, 86 M. L, J. 
291; 9 L. W, 349; (1919) M. W. N. 183; 25 M L. T. 
356: 20 On. L. J 379 . 987 
55. 239, 537—Joint trial —Misjoinder. 

of charges-—Thief and receiver of stolen property, 

whether can be jointly tried—Same transaction. 

The joint trial of thieves and receivers of stolen 
properties is illegal unless the offences charged 
were committed in the course of the same transac- 
tion within the meaning of section 239, Oriminal 
Procedure Code. ° 

Where property is stolen and the proceeds of 
the theft are separately received at different times. 
фу different persons, these persons cannot be tried 
together, 

The petitioners, who were assistants in a shop, were 
charged witb criminal misappropriation of cloth. 
Two other persons were jointly tried with them 
on the allegation that one of them had received 
stolen cloth from one of the petitioners and the 
other from the qther petitioner, No charge of 
conspiracy was framed against the four acoused; 
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Het, that there was a misjoinder of charges 
and that the joint trial was wholly illegal; and 
that it could not be a bad trial as against the 
receivers of the stolen property and a good trial 
as against the petitioners. С Он: BHUSAN ADHIKARI 
v. EMPEROR, 29 O.L. J. 212; 23. С. W. N. 463; 20 Ов. 
L. J. 394 1002 
S: 254—Commitment to Court of Session, 

where Magistrate competent to try case, legality of. 

-A Magistrate ought not to commit an acoused 
person for trial to the Court of Session, іп a case 
which he is competent to try and in which he can 
impose a sentence adequate to meet the ends 
of justice. А EMPEROR v. BINDESHRI GOSHAIN, 20 
Ов. L. J, 278; 17 А L. J. 456 
—— ——— 98. 269 (3), 307, 309—/oint trial 

‹ for offences triable by Jury and with aid of assessors 

—Court disagreeing with Jury—Reference to High 

Court without securing opinion of assessors in case 

triable with aid of assessors—Procedure. 

Under section 509 of the Criminal Procedure Code 
the Sessions Judge must give judgment after re- 
cording the opinion of the assessors. 

The mere fact that the accused is charged in 
the same trial with another offence triable by Jury 
and that the Judge disagrees with the verdict of 
the Jury on that charge and desires to make a 
réference to the High Court, does not absolve the 
Sessions Judge from his duty to give judgment 
on the charge tried by him with the aid of assessors. 
WI KAMBALA Narayana, In re, 9 1. W. 376; 36 M. 
L. J. 452; 20 On. L. J. 352 832 
ss. 297, 298, 299—Jury trial— 

Evidence improperly admitied—Judge directing Jury 

to discard evidence—Procedure. 

In a trial by Jury the Court should be very 
cautious in allowing evidence to be given against 
the accused, the admissibility of which depends 
on what other witnesses, when called by the prose- 
cution, may say in their depositions. 

In a Jury trial evidence very prejudicial to the 
accused was wrongly admitted. The Judge in his 
charge to the Jury*told them to put the evidence 
out of their minds entirely and to discard it. 
The Jury returned a verdict of guilty: 

: Held, that as it could not be properly predicated 
that the vérdict of the Jury would have been the 
same, if no evidence had been wrongly admitted, 
the conviction and the sentence should be set aside. 











C RamesH CHANDRA Das v. EMPEROR, 20 OR. L. J. 
324; 28 С. W. N. 661; 29 C. L. J. 618 660 

s. 298 660 
——— -S, 298—Jwy trial—Judge, duty of— 


Charge to Jury—Counsel, duty of, to take notes— 
Non-direction and misditection. 

- Per Sanderson, C. J. and Woodroffe, J.—In cases tried 
by a Jury on the original side of the High Court, 
especially in important cases, the Counsel for the 
prosecution should take ‘notes of the summing up 
of the Judge. 

Per Woodroffe, J.—The fact that the defence Counsel 
addressed the Jury for a long time would not excuse 
the Judge from referring to matters of prime 


‘importance in his charge to the Jury, inasmuch as 


the Jury should learn from hi what are the 
important points to which their attention should 
be directed, - ` 
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Every non-direction in a charge to the Jury 
does not necessarily amount to misdirection. € 
PEARY v, EMPEROR, 23 C. W, N. 426; 20 Ов. І, Ј. 3CO 





. 348 

S. 299 660 
— 55. 307, 309 e 832 
S. 350—Criminal trig] —Evidence heard 


by one Bench and order pronounced by another 4 

Bench, legality of —Procedure, e 

Both the letter and the spirit of the law require 
all criminal cases to be decided by Magistrates 
who have heard the evidence, the only exception 
being that provided for by section 350, Code of 
Criminal Procedure. 

In а case tried by a Bench of Honorary Magis- 
trates the evidence for the prosecution was heard 
by two Magistrates, one of whom did not attend 
again. The accused called no witnesses but the 
Advocates were heard and judgment was delivered 
by a Bench consisting of one of the Magistrates 
who had heard the evidence and another Magis- 
trate: 

Held, that the procedure adopted was illegal. 
UB Nea Рак v. Хол Saw Huarne, 38 U. В. В. 
(1918), 118; 20 Cr. L. Т. 886 672 


— S. 369—Review in criminal case—High 

Court, power of, to review order. 

The High Court has no power to review its order 
summarily rejecting a criminal appeal. 

Where а case is disposed of merely for default 
of appearance or where an order is passed to 
the prejudice of ап accused person and by mistake 
or inadvertence no opportunity has been given to 
him to be heard in his defence, the orde® of the 
High Court in sucha case may be reviewed. C 
Ra3JAB ALI v. EMPEROR, 46 C. 60; 20 Cn. L. J. 265 


25 
S. 406 657 
SS. 419, 421, 423—Appeal, criminal 

—Summary | dismissal — Procedure—Opportunity to 

be given to appellant to be heard. 

Before an appeal presented under section 4i9 
of the Criminal Procedure Code can be dismissed 
summarily, the appellant is entitled to a reason- 
&ble opportunity for being heard in support of his 
petition. Therefore, when a petition of appeal is 
adjourned to another date notice of the adjourn- 
ment should be given to the appellant. „ 

Clause (1) of section 421 of the Criminal Procedure 
Code requires that the Appellate Court shall peruse 
the petition of appeal and the judgment appcaied 
against and then if it considers that there is no 
ground for interfering, it may dismiss the appeal 
summarily. The order of the Appellate Court should 
show on the face of it that the Court had con- 
formed to the requirements of the section to 
enable the revisional Court to find out whether 
the appeal was judicially disposed of. 

The duty imposed upon an Appellate Court by 
section 423 of the Criminal Procedure Code to go 
through the record is irrespective of whether the 
appellant appears or does not appear. If the ap- 
pellant or his Pleader appears, the Court is bound 
to hear him and then dispose of the appeal. If 
the appellant or his Pleader does not appear, the 
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judgment of the lower Court and then fo decide the 
appeal on merits, Pat SuawskHARI v, EMPEROR, 


20 Ов. L. J. 271 3I 
— —s- S. 423 (1) (b) 350 
——— 5,432 821 
—s.435. 492 
— —— SS. 435, 436, 437 987 


——*—— SS. 435, 439—Revision—High Оси, 
power of interference of—- Sessions Court or District 
Magistrate, whether®should be moved before moving 
High Court, 

A High Court possesses a very wide discretion 
under section 489, Criminal Procedure Code, but 
when the Court is satisfied that a conviction as 
recorded in any case coming before it in revision 
is bad in law, it is not necessarily bound to gc 
further into the question whether upon the tacts 
established by the evidence a conviction of some desser 
offence might or might not be recorded. 

It should be made a rule of practice that a 
person dissatisfied with any order or proceeding in 
a Court of inferior jurisdiction to that of the 
Sessions Judge, or of the District Magistrate, 
should, in the ‘first instance, obtain the opinion of 
the Sessions Judge, or of the District Mugistrate, 
on the matter in question, before invoking the revi- 
sional jurisdiction of the High Court. А MANSOOR 
HUSAIN v. EMPEROR, 20 Cr. L. J. 347;1 U. P. L.R. 
45; 17 A. L. J. 800 827 
— — S. 439 492, 827 
———— 9. 439-——Revision—High Court, power of, 

to interfere on facts, 

As a general rule it is not within the province 
or function of a High Court acting as a Court 
of revisien to dispute findings of fact fairly 
and properly arrived at by the trial Court, 
but there is nothing to preclude it from 
entering into an investigation of the facts of the 
case if it chooses to do so. Each case must depend 
upon its own facts, Pat RAMPRASAD Manton v. 
EMPEROR, 4 P. L. J. 289; 20 Cn. L. J. 375; (1919) Par. 
262 983 
EE S. 439-——Revision— High Court, power of, 

to investigate facts. Р 

Where it appears that an Appellate Court has not 
gone thoroughly into the questions dealt with at 
the trial by the first Court, the High Court will in 
revision investigate the original trial to see whe- 
ther the nature of the’ procedure and the decision 
arrived at were such as to leave по doubt that 
the accused had a fair trial, and that the decision 
was given according to law. А ALAY AHMAD v 


EMPEROR, 20 Or, L. J. 370 978 

——— S. 476 174, 485, 824, 848, 

997, 1004 

S. 476—Sanction to prosecute, granted by 

subordinate Court after decision of appeal—Jwrisdic. 
tion—Delay, whether vitiates proceedings. 

During the courre of an execution proceeding 
pending before a Munsif the judgment-debtor filed 
a petition of satisfaction, which was held by the 
‘Munsif to be a forgery. The finding of the Mun- 
Sif was upheld in appeal and tbe District Judge 
sent the record back to the Munsif, with the 
direction that be should take proceedings against 
the judgment-debtor under section 476 of the 
Cyimingl Procedure Code, The Munsif called upon 
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the judgment-debtor to show cause why he should 
not be prosecuted for forgery and eventually 
directed his prosecution: 

Held, that the Munsif was competent to insti- 
tute proceedings against the accused under section 
476 of the Criminal Procedure Oode and that the 
proceeding was not vitiated by the mere fact that 
the District Judge had directed the "Munsif to 
institute the proceeding. 

Mere delay in instituting proceedings under sec- 
tion 476 of the Criminal Procedure Code does not 
vitiate the proceedings: The guiding principle is 
whether the presiding Judge at the time of hear. 
ing the case had come to any conclusion as to 
whether the offence was committed ог по. Pat 
AWADH BEHARI LAL v. EMPEROR, 20 Or. la, Ј, 274 | 

162 
—— S. 480 98I 
5. 488 (3)—Maintenance, failure to pay 

— Warrant in respect of arrears— Sentence of sw 

months’ imprisonment on default, legality of. 

Petitioner was ordered to pay maintenance to 
his wife at the rate of Rs. 4 per mensem. He 
failed to pay the sum regularly and allowed the 
arrears to accumulate until they amounted to 
Rs. 170 odd. In default of payment he was 
sentenced to six months’ simple imprisonment: 

Held, that the sentence was justified by the terms 
of section to 488 (3) of the Oriminal Procedure Code. 
P Емрквов v, BunHU Вам, 12Р. R.1919 Ов.: 20 
Ов. L. J. 367 
S. 491 —Extradition Act (XV of 1903', 
s. 8—Habeas corpus, writ of, issue of— Arrest 
outside jurisdiction of High Court—Enquiry by 
Magistrate—Detention in prison pending decision 
by Government, legality of—Jurisdiction of High 
Court to interfere 17 
S. 517—Order for disposal of property, 

effect of—Possession —OQwnership. 

An order under section 617 of the Code iof 
Criminal Procedure does enot decide the question of 
ownership of the property. It? merely decides the 
question of the right to possession till a,Civil Court 
has decided the question of ownership. L B 
RAHMAN, M. v ABDUL SAMAD, 11 Bur L. Т. 267; #0 
Ов. L. J. 332 668 
———— S. 522—Penal Code (Act ХІУ of 1860), 

8. 448—Criminal trespars, conviction for--Order of 

restoration of property to complainant — Criminal 

force, use of, whether necessary 

A mere conviction under section 448 of the 
Penal Code does fiot justify an order under sec- 
tion 522 of the Criminal Procedure Code, unless 
it is foupd that the offence was att&nded by 
criminal force as expressly*mentioned in the latter 
section. Mere show of criminal force is not suffi- 
cient. Pat манеѕн блнп о. Emprror, 20 Cr L.J. 
240 30 
S. 528—Transfer of case—Notice to op. 

posite party, whether necessary — Procedure. 

An order under section 525 of the Criminal 
Procedure Code transferring a case from the Court 
of one Magistrate to that of another is not illegal 
merely because it is made without notice to the 
other party.” The question of notice is one of 
propriety rather thn of legality, and should be 
decided on the facts of each particular case. 
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Where a case, which had been pending before 
2 Magistrate for two months and eleven hearings 
&nd in which charges had been framed, was 
transferred on the motion of the accused without 
notice to the complainant: 

Held, that the order of transfer was improper 
and should be set aside. B In re HAWAJI SAKHARAM 
MBALASKAR, 21 Bom. L. R. 276; 20 Св. L. J. 320 496 
— —— S. 537 834, 1002, 1004 

S. 545—Compensation, whether can be 
awarded in addition to fine. 

A Magistrate, who convicts and sentences an 
accused person toa fine, has no power to award 
compensation to the complainant in addition to the 
fine, although he might direct that а part of 
the fine, if recovered, be paid to the complainant 
as compensation. C MANIK CHANDRA Roy v. ISMAIL 
Kato, 28 С. W М. 387, 200r L.J. 398 1006 
———— S. 55 834 
5. 562, applicability of —Accused convicted 

and sentenced, whether can be released under з 562. 

Where an accused person has not only been 
convicted but also sentenced, the provisions of 
section 662 of the Code of Criminal Procedure 
become inapplicable to the case. A EMPEROR v. MISRI 
Lan, 17 A.L J 426; t0 Ов. L. J. 392 1000 
Criminal trial -- Magistrate, whether can import 

personal knowledge of character of witness — Proce- 

dure. 

A Magistrate is not justified in importing any 
personal opinion which he might have had occasion 
to form regarding the personal character, or the 
general reputation of a witness for the pro-ecution, 
into his decision of the case, or in putting it 
forward as& reason for refusing to believe the 
evidence laid before him on behalf of the accused. 
A Jar NaRAIN 9. ExtPEROR, 20 Ов. L. J. 283 1 U Р. 
L. R. (H. 0., 22 171 
‘Custom—Alienation by widow—Necessity — Cir- 

cumstances of vendor to be taken into consideration 

—Reversioners, conduct of, how far material, 

In order to detegmine" whether a sale was effect- 
ed for valid necessity, the circumstances of the 
vendor at the time of the sale ought to be 
examined. 

In а suit by the reversioners of a deceased pro- 
prietor for possession of certain land sold by his 
widow, it appeared that at the time of the sale 
the widow was not in good circumstances but 
was in debt and being pressed by her creditors, 
sold the land to satisfy their claims, and that at 
the time of mutation the revereioners practically 
admitted the existence of debts. It was also 
found tha the suit was brought 36 years after 
the sale and 9 years after the death ofthe widow 
and that the reversioners had all along been on 
good terms and had been cultivating jointly with 
the vendees: 

Held, that the sale was for valid necessity ed 
the plaintiffs could not succeed. P AUTAR SINGH v. 
HARBHAJAN Das 80 
‚ growth of —Wajib-ul-arz, entry in, value of. 

Customs grow out of instances, acquiesced in by 
the persons interested so invariably and for such 
a long time as to becomea rule of law, recognised 
to be generally binding on thoge whom it affects. 
Such a custom must be definite and certain. 








GENERAL INDEX, 


. 1040 
Custom —°сопс1а, 


Where the terms of a wajib-ul-arz indicate that 
the persons who were responsible for dictating 
them had no definite idea of what the usage was, 
and there is no evidence of any instance in which 
the alleged custom was observed, the wajid-ul-arz 
is of no value as proving the existence of the 
usage recorded therein. О Raf SamusH SINGH v. 
BIKRAMAJIT 8іхен, 6 О. L. J. 142 e 879 


-——_—— Pre-emption—Co-sharers, power of, to abro- 
gate custom by agreement at p&tition—Wajib-ul-arz, 
entry in, construction of. 

It is open to the co-sharers of a village to agree 
at the time of partition that they would no longer 
recognize & custom ousting the ordinary law and 
if they come to such a decision, it would bind 
their successors-in-title. 

A waijb-ul-arz contained the following clause: “Every 
co-sharer has a right to dispose of his share by 
sale, mortgage and gift; Һе may sell or mortgage to 
whomsoever he will:” 

Held, that the clause negatived a custom of pre- 
emption. О Bunyan Husain v. ABDUL SUBHAN, 22 
0. C. 20; 1 U. P. L. R. (J. О.) 34 


Succession —A badi, house in—Non-proprietor 
in possession— Near collateral, whether entitled to 
succeed. 

On the death of a non-proprietor in possession 
of a house in the village abadi, a near collateral 
of the deceased is entitled to succeed to the 
house as against the proprietors. 

Where, therefore, plaintif, a proprietor, sued for 
possession of a house in the abadi which belonged 
to опе &.,an occupancy tenant who died without 
any lineal descendant: 

Ней, that the defendant, a first cousk of the 
deceased, was entitled to succeed tothe house. P 
ATA ALI KHAN v, Kana 


Succession —Non-anceslral property —Siviya 
Jats of Gujrat District—Sister versus collaterals 
of ninth degree—Burden of proof. 

Plaintiffs, collaterals in the ninth degree of one, 
G.,a Siviya Jat of Mauza Siviya in the Gujrat 
District, sued his sister to recover possession of 
property left by him. It appeared that the property 
was not ancestral gua the plaintiffs and that there 
was no entry in the Riwaj-i-am favouring their 
succession; 





Held, (1) that the onus was on the collaterals 
to establish a custom that they were entitled to 
exclude the sister; 

„\2) that having failed to prove this custom, the 
plaintitty could not fall back upon the personal 
law as furnishing the rule for decision, and that 
consequently their suit. could not succeed. P 
BHARI v. KHANUN, ZO P, К. 1910 422 


Declaration, and confirmation of possession, 
suit for —Burden of proof. 

Where the plaintitfs, who are in possession of a 
property before the institution of the suis, ask for 
a declaration of their title and confirmation of 
possession as against the defendants who seek to 
disturb the possession, it is for the defendants to 
show that they have a better title than the plaintiffs, 
C MUHAMMAD Hasan MIA v, ABDUL HAMID 431 


150 


` Declaration, 5ш for—Decree,* when to be 


granted. ` 
It is a settled principle of law that no declaration 


should be made which will be infructuous. Pat 

HILL v. SATAN SINGH, 4 P. L. J. 312 857 

of title, suit for— Burden of proof — Plaintiff's 

evidence notrebutted by defendant — Adverse posses- 

sion against one co-sharer, whether adverse 
against all co-sharérs. 

Waere in a suit for declaration of title the 
plaintiff, who had been’ away from’ his home for 
40 years, adduced ewdence establishing his identity 
and the defendant failed to contradict the evi- 
dence : 

Held, that the failure of the defendant toadduce 
evidence contradicting plaintiffs story did not 
entitle him to a finding favourable to his case; 
he must adduce strong and cogent evidence to 
satisfy the conscience of the Court that his story was 
true. 

Possession under the terms of а decree obtained 
against one co sharer is adverse against the other 
co-sharer also, where the only possession relied upon 
by the latter as his own possession is the posses- 
sion of his co-sharer. C ABDUL Sovan v, LAKsHMI 
PRASAD AGARWALA 870 
Decree against dead person, whether nullity— 

Objection, whether can be taken in ewecution ¢ 

It is open to the representatives of a judgment- 
debtor to object to execution of a decree on the 
ground that the judgment-debtor was dead at the 
time the decree was made against him and that 
the decree was, therefore, a nullity. Pat Juneur 
Lath v Lappu Ram Marwan, (1919) Рат. 105: 4P., 
L. J. 240 ` 529 
Decree, construction of, rule of. 

No gengral rule can be laid down for construing 
decrees: each case must depend upon its own 
decree. A Амма BIBI v. RAMA SHANKAR Misar, 17 
A.L.J 682 7 
Defama-:ion-— Damages, suit for —False imputa- 

tion of improper conduct— Privilege. 

Defendant wrote and posted a letter in which 
he stated that at the plaintiffs instigation the 
betrothal of a certain girl belonging to the brother- 
hood had been broken off and the girl had been 
married to some other person. It was found that 
such conduct was considered very improper by 
the members of the brotherhood and that the 
charge made by the defendant was false and was 
made out of ill-will: А 

Held, (1) ` that the statement made by the 
` defendant in his letter amounted to defamation 
and that he was liable to pay damages to the 
plaintiff ; 

(2) that if the defendant 
as a member of the brotherhood received informa- 
tion of areliable kind which he honestly believed 
to be true, and that he merely wrote the letter for 
the purpose of giving information to the brother- 
hood in order that the matter might be investigated, 
a plea of privilege might have been sustained. A 
NARSINGH Das v. Sapa Ram, 17 A. L.J. 278; 41 А. 229 

398 

Easement -—Right of way—Municipal mehters 

passing over servient tenem2nt for cleansing privies of 
dominant and servient owners, effect of. 

Municipal mehters used to pass for more ‘than 
20 years over the land of the defendant for the 


` INDIAN CASES, 


had proved that he 
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Easement—concld. 2 
purpose of cleansing the privies not only of the 
defendant but also of the plaintiff: 

Held, that the plaintiff could claim an easement 
based on such user by the mehters, if the user 
was to the knowledge of the defendant without any 
obstruction for the statutory period. © DaxisuiNA 
RANJAN Durr v. FAKIR CHANDRA SEN 


Use of water—Presumption of dost grant, 
applicability of. 

The doctrine of lost grant for the purpose of 
establishing a right to an easement only applies 
where the enjoyment of the easement cannot other- 
wise be accounted for. 

The plaintiff was the part-owner of a tank until 
May 1896, when the defendant bought his inter- 
est in thetank. Since that time the plaintiff had 
for 18 years used the water of the tank for irri- 
gation purposes. In a suit for a declaration of his 
right to the use of the water: 

Held, that it was absurd to hold that the plaint- 
ifs user could not be accounted for on any 
ground except that of lost grant; a much more 
obvious and simple explanation was that the plaint- 
iff had used the water by permission from the 
defendant. € Banwart Вогглү Roy v. Rasa 
Benary Roy 933 


Easements Act (V of 1882), ss. 6, 
-~ 7,8, 15, I 6—Easement, prescriptive acquisition 
of, against tenant for limited period—Tenancy 
mot determined at expiry of period—Tenant hold. 
ing over—Non-resistance by owner within 3 years 
of determination of tenancy, effect of —‘Impose’ in ss. 8, 

11, meaning of —'Owner', in s. T, meaning of. 

Under section 16 of the Easements Act the time 
during which the servient premises have been in 
occupation of а tenant or lessee for any term of 
years is to be deducted in computing the period 
of enjoyment of the easement claimed, only if 
that claim is resisted within three yeara next after 
the termination of the term by the owner of the 
land. The fact that Ње *ownep did not determine 
the tenancy and allowed the tenant to hold over 
does not affect the -question айа the prescriptive 
right acquired by the dominant owner by enjoy- 
ment for 20 -years becomes absolute within the 
meaning of section 15. 

Per Abdur Rahim, J.— Under the Easerhents Act 
a prescriptive right to light and air cannot be ac- 
quired by way of an easement foralimited period, 
such as during the occupation of the servient heritage 
by a lessee. $ 

The word ‘impose’ in the sections in Chapter lI 
of the Easements Act means the, creation of an 
easement ky a voluntary gct of the owner or lessee 
or of any other person having power to transfer 
an interest in the servient tenement. 

Per Phillips, J—The word ‘owner’ in section 7 of 
tif Easements Act cannot be interpreted as meaning 
necessarily absolute owner. The whole scheme 
of the Act seems to imply that easements 
can be acquired even against limited owners, as 
lessees or persons having a derivative interest in 
the property. 

The word ‘impose’ in sections 8 and 11 of tha 
Easements Act dogg not necessarily mean imposi. 
tion by some act such as а grant, but inoludes 
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impesition by omission to take steps to prevent 

acquisition by prescription. VANIYANKANDI Ф, 

THAYITHOTTATHIL, 37 M. L. J. 28; (1919) М. W. N. oF 

li d 29 

—— —— SS. I3, 42—‘fasement of necessity’, 

meaning of—Easemené ceasing to be beneficial to 

dominant owner, extinction of. 

An easement of necessity 1з an easement which 
is not merely necessary for the reasonable ‘enjoyment 
of the dominant tenement but опе without which 
that tenement cannot be used at all. 

Plaintiff sold in 1905 a certain well together 
with all the land attached thereto to defendant. 
The sale-deed contained a clause stating that 
in the event of it being discovered at any time 
that any land belonging to the said well had béen 
omitted from the deed, such land would ba consi- 
dered as having been sold as well. The deed did 
not reserve any easements to the plaintiff. In 
19 4it having been discovered that 3 fields really 
belonged tothe landsold, plaintiff executed a document -~ 
admitting that they belonged to the defendant by 
virtue of the sale-dsed. On 12th November 1914 
plaintiff took these fields on lease and admitted 
that an ancient road through these fields belonged 
to the defendant. Subsequently plaintiff instituted 
a suit for a declaration that these documents had 
been obtained from him by coercion, but having 
failed therein he brought the present suit for an 
injuaction restraining defendant from blocking a 
roadway through one of these fields claiming to 
have acquired the right to use the road by pres- 
cription of neceasity : 

Held, that no easement of necessity had been 
proved and that in any event any easement that 
might have existed had become extinuished owing 
to its having ceased to be beneficial to the plaintiff, 
and that consequently the plaintiff's suit was liable 
to be dismissed. P Ja: КіѕнЕх Das v. Din МонАМ- 
MAD 7 

‘Sa ЇЗ- Easemgut of "necessity, what is— 

Partition of lande Well allotted to one party—Other 

party, whether engitled to use well. 

The plaintiff and defendant jointly owned a plot 
of land on which there was a well Upon parti- 
tion that portion of the land on which the well was 
situate fell to the plaintiff and the well was allotted 
to him. The defendant, however, continued ‘to use 
the well and the plaintiff brought the present suit 
for an injunction restraining him from doing so: 

Held, that as the use of the well was not necessary 
for the, enjoyment of defendanf's share of the land, 
he had no easement of necessity in respect of it 
. within the meaning of section 13 of the Easements 
Act ° - 

An easement of necessity is an easement with. 
out which a property cannot be used ab all, and 
not one merely necessary to the reasonable enjoy- 
ment of the property. A GADDAR v. Karta, 1°U. 
P. L. R. : H. 0) 55; 7 A. L. J, 672 646 
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Pre-envption suit— Dispute as to nature of 
transaction —Comoromise -Statement that -plaintif 
might be given decree subject @o conditions, whether 
amounts to waiver—Successor-in-interest, whether 
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debarred from pleading that transaction was mort 

gage — Froud.— Plaintiff, whether can plead his own 

fraud. 

One T. executed a mortgage deed in 1906 in the 
plaintiffs’ favour in respect of a house which he 
Plaintiffa sued 
for a declaration that they Were the owners of 
the house, alleging that the sransaction ofe 1906, 
was really a sale and not a mortgage. It appeared 
that іп a previous suit brought by one Р. for pre. 
emption of the house both T. nnd the present 
plaintiffs had pleaded that the transaction was a 
mortgage.- This case was compromised, T. stating 
that the transaction might be treated asa sale and 
a decree given to Р. on condition of his closing a 
certain door and building awall. The Court passed 
a decree in P.’sfavour but omitted to mention the 
condjtion and P. sought out execution and took 
over possession by paying the decretal amuunt, 
The present plaintiffs then applied to have the 
decree amended and the condition about the door 
and the wall was accordingly entered in the decree 
and as P. vas unable to comply with this condition, 
the executing Сош had the possession of the 
house given back to the present plaintiffs: 

Held, (1 that the statement made by T.in the 
former suit was'not an admission that the aliena- 
tion of 1906 was in reality a sale and did not 
debar him or his successor-in-title from pleading 
that it was a mortgage; 

(2) that inasmuch as T. merely consented to a 
decree being passed in favour of P. snbject to 
certain conditions, and Р. failed to fulfil 
these conditions, his suit in effect stood dismissed 
and T.could not be said to have waived his rights 
in the house; 


(8) that inasmuch as the plaintiffs had on their 
own showing combined with P. to defraud possible 
pre-emptors by having а sale transaction entered 
in the deed in the form of & mortgage, they were 
now estopped from setting up their own fraud 
and pleading that the transaction which was osten- 
sibly а mortgage was really a sale; 

(4) that under the circumstances the plaintiffs’ 
suit was liable to be dismissed P TIKAYA КАМ v. 
Wassu MISR 564 


Evidence Act (lof 1872), s. 6—Siate- 
ment made to Police by one accused, whether ada 
missible against co-accused—Res gestæ— Confession. 
One P. came to a Police Station and handed in 

a written report in which there were allegations 

that certain persons had committed the offence 

of riot, one of them being a zemindar named M. 

The report was read out to P. and as soonas he 

heard it, heinformed the Police that M. was nob 

present at the riot and that he had made no 
charge against him. He stated that the report 
was written by one J. Subsequently M. prosecuted 

J. and P for an offence under section 211 of the 

Penal Code: 

Heid, that the statement made by P. to the Police 
was not admissible against J. eitheras part of 
a confession or asa part of the transaction under 
investigation under section 6 of the Evidence 
Act А JALPA Гваѕар v. EMPEROR, 20 Св L.J 311; 


17 A, L.J, 760 487 
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S. 16—Notice—Letter posted to correct 
address—Presumption—Endorsement of refusal on 
letter, effect of. 

A nqbice was sent by the plaintiff firm to the 
defendant firm by registered letter which was 
posted to the corregt address of the latter, but was 
returned, with the word “refused” endorsed upon it 
«ру th® Post Office: * 7 

Held, (1) that under section 16 of the Evidence 
Act the presumptionewas that the letter had reach- 
od the kothi of the defendant firm: 

(2) that the endorsement on the letter gave 
rise іо the presumption that the letter was pre- 
sented at the kotht of the defendant firm and 
was refused by a member or agent of the firm, 
so that the defendant firm was affected with 
notice ofthe contents of the letter. © DREYFUS 
& Co. v. CHIMANDAS VisuiNDas & Co, 128 4.. В. 
142 194 
S. 27 — Information given by accused to 

Police, admissibility of—Objection to admissibility 

taken at trial— Procedure 

Where during thé course of a trial an objection is 
taken to the admissibility of & piece of evidence, it 





is imperative for the trial Judge to decide at once ` 


whether the evidence tendered is admissible. If he 


holds it to be inadmissible, he should not let it^ 


find a place on the record and the assessors should 
be warned that anything that was said in their 
hearing on the point must not be taken into 
consideration: should the Judge decide that the evi- 


dence is admissible, he should take and record the · 


evidence of all the witnesses on the point. 

The accused made a statement during investigation 
by Police As to his having thrown а darri and a 
датава into the canal. In consequence of the 
statement the Police recovered the darri and the 
gandasa from a neighbouring village, having dis. 
covered from a boy the fact that the darri and 
gandasa had been found in the place pointed out 
by the accused: 

Held, that there was immediate connection be- 
tween the statement and the discovery and that the 
statement was admissible in evidence. P Kapur 
SINGH v, EMPEROR, 98 P. L. В. 1918; 20 CR. L. J 306 


481 

——— S. 34 264 
—— —— s. £0 660 
— —— 8. 9I 957 
———- S. 92 177 
S. I Id, ill (g) 775. 
——— 8. 115 577,767 
S. 115—Estoppel 777 





———— S. 115, scope of—Transfer of Property Act 
(ТУ of 1882), s. 41—Transfer of patta to help trans- 
feree to secure employment—Transferee, whether 
ostensible owner—Purchase from transferee—Absence 
of enquiry as to title of vendor, effect of— Estoppel, 
acquisition of, title by—-Lumitations of doctrine, 
When one person allows another to hold himself 


^ out as the owner of an estate and a third person 


purchases it for value from the apparent owner in the 
belief that he is the real owner, the vendee, when 
seeking to create a titleto the property by estoppel 
as against the real owrer, must satisfy the Court that 
‘he had neither actual nor constructive notice of 
tho real title and had not before him any ciroum. 
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stances which would have 
enquiry to find out the truth. . 

Apart altogether from section 41 of the Transfer 
of Property Act, the Evidence Act affords no 
definition of estoppel to dispense with the neces. 
sity of the purchaser making a reasonable en- 
quiry. : 

Quzre.—Whether the fact of the transfer of a 
patta would make the transferee an ostensible owner 
within the meaning of section 41-оЁ the Transfer of 
Property Act. à 

Plaintiff transferred the patta for some of 
his lands to the name of his son-in-law, the Ist 
defendant, to help the latter in securing the appoint- 
ment of Village Munsif, some time after the 18% 
defendant filed a petition in insolvency and the Official 
Receiver dealt with the plaintiff's property, patia 
whereof had been transferred to Ist defendant, as the 
latter’s property and put it up for sale. The 2nd 
defendant purchased it. It was found that he had 
made no enquiry as to the security of his title: 

Held, that the 2nd defendant could not rely on & 
title acquired by estoppel as against the Ist plaintiff, 
М УЕККАТАВАМА AIYÁR v. VENKATARAMA AIYAR, 9 
L. W. 318 Ў 969 
——— S. 116— Estoppel—Landlord and tenant— 

Tenant in possession, whether can deny landlord's title 

— 1епаті not let im possession by lessor, whether 

estopped—Ignorance of defectin londlord’s title— ^ 

Coercion— Representation — Tenant, whether can prove 

that lessor was benamidar. 

_A tenant in possession cannot, even after the 
expiration of his tenancy, deny his landlord’s title 
without actually and openly surrendering possession 
to him - 

A tenant who has executed a lease but has not 
been let in possession by the lessor, is estopped from 
denying his lessor’s title in the absence of proof 
that he executed the lease in ignorance of the 
defect in his lessor’s title or that his execution 
of the lease was procured by fraud, misrepregenta- 
tion or coercion. . 

Plaintiff sued for ejectment of defendant from 
a shop and for recovery of rent on the basis of a 
lease executed by defendant in favour of plaintiff 
on 30th July 1915. It appeared that the defendant 
had executed leases in respect of the game shop 
in favour of the plaintiff's father D., one on 
38th February 1914 and one on 7th July '9 6, 
The defendant pleaded that D. was the real owner 
‘of the shop and that he had been induced by fraud 
to execute the deed*in favour of the plaintiff: 

Held, (1) that the defendant, not having surrendered 
possession of the shop, was estopped from denying 
the plaintiff's title; . 

(2) that he was not entitled to show that the 
plaintiff was abenamidar acting as an agent of D, P 
МАЕНАК SINGH v BAISAKHI КАМ SHAH 591 
- Sv 157 (2) 834 
Execution of decree—Court, duty of— 

Mesne profits, award of— Executing Court, whether 

can vary decree by allowing deductions. 

It is the duty of an executing Court to execute 
а decree as it stands without making any varia- 
tion in its terms - 

Where a decree @warded a specific sum ag mesne 
profits and became final ; < ' 


Й 


put him on reasonable 
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Held, ёһа& the Court executing the decree could 
not allow any deductions from the amount awarded. 
A KRISHNAPAL SINGH v. RANJIT SINGH, 17 A L.J. 
510 j 895 

Date of decree, what is—Es parte decree 
set aside at instance of one defendant but confirm- 

ed against others—Limitation, commencement 5 

гж І 
Sale—Auction-purchaser, title of, whethe can 

be questioned by party to sale. é 

It is not open to persons who weie parties to 
a sale in execution of a decree, to question the 
title of the auction-purchaser after the sale has 
become absolute. О Sman MOHAMMAD YUSUF v. 
LACHAMI NARAIN, 6 O.L J. 49; #1 О. С. 400 157 


Sale, confirmation of—Interest awarded by 
decree, whether recoverable up to date of confirma- 
tion of sale, _ 

Where property is sold in execution of.a decree, 
which awards irterest until realisation, the deeree- 
holder is entitled to interest for the period interven- 
ing between the date of the sale and the date of 
confirmation of the sale. А KHALIL UL-RAHMAN v. 
GOKUL CHAND, ITA L. 7. 6.7 

= Sale—Property subject to  incumbrance— 

Sule not declared subject to incumbrance—Purchaser, 

position of—Sale, whether can be set aside — Court, 

duty of. 

A property was brought to sale in execution of 
a decree in a redemption suit to which the first 
mortgagee alone was made a party. The particulars 
of sale declared that all the right, title and interest 
of the mortgagor and the first mortgagee would 
be sold, but the conditions of sale, although they 
specified subsequent mortgages, did not state that 
the property would be sold subject to those mort- 
gages ‘The purchaser bid for the property under 
the impression that it was being sold free from 
incum brances: 2 
. Held, that the conditions of sale were misleading 
and that the parties neve® having been ad idem, the 
sale must be set aside. в 

In sales under the 





direction of the Court 
it is incumbent on the Court to be scru- 
pulous in the extreme and very careful to 
see that no taint or touch of frand or deceit 
or misrepresentation is found in the conduct of its 
ministers The Court must not fall below the 
standard of honesty which it exacts from those on 
whom it has to pass judgment. The slightest 
suspicion of trickery or unfairness mtst affect the 
honour of the Court and impair its usefulness. 
It should, therefore, refuse to enforce against a 
purchaser misled by its duly*aocredited agents an 
illusory or unconscientious bargain. B CHIMABAI v. 
Davra Корра, 21 Box. L. R. 28: 384 
Sale subject to charge —Charge inaccurately 
described in sale proclamation— Purchaser, right of, 
to contest accuracy of charge—Holder of charge, 
right of. ^ 
When a person purchases property at Court 
auction subject to a charge, he cannot deny the 
validity of the charge, but he can contest the accu- 
racy of the description of the charge in the sale 
proclamation. In any case a mistake@n a sale pro- 
clamation can confer no greater right or benefit 
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on the holder of the charge than is possessed by 
him under his own decree. О MAHABIR PRASAD v, 
ANJUMANKISA, 6 О, L.J. 67 145 
Extradition Act (XV of 1903), s. 8— 

Criminal Procedure Code (Act V of 1598), s. 491— 

Habeas corpus, writ of, issue ef—Arrest outside 

jurisdiction of High Court - Enquiry b y Magistrate а 

Detention in prison pending decision by Government, 

legality of — Jurisdiction of High Court to interfere. 

There is no provision in the Indian Extradition 
Act under which a fugitive criminal can apply for 
a writ of habeas corpus if the Magistrate commits 
him to prison. 

The detention of a fugitive criminal, pending 
the consideration by the Government of India of 
the report of the Magistrate who is directed under 
section 3 of the Extradition Act to make an өп. 
quiry, is mot illegal. 

The High Court to which an application is 
made by a fugitive criminal for a wrist of habeas 
corpus cannot question the report of the Magis. 
trate. 

Under section 43), Criminal Procedure Code, the 
High Court has no jurisdiction to order the dis. 
charge from custody of a person arrested under 
the Jxtradition Act, where neither the arrest nor 
ihe detention was within the jurisdiction of the 
Court. 

The right to issue а writ of habeas corpus pos- 
sessed by the High Court has not been taken 
away by the special procedure provided by sub- 
clauses (6) and (7) of section 3 of the Extradition, 


Act. C Tops v. EMPEROR, 46 OC. 52; 20 Ов. L, 
J. 257 $ 17 
Fraud 564 


, decree set aside on grownd of—Suit, former, 
whether revived—Failure to give credit for payments, 
whether amounts to fraud. 

The setting aside of a decree found to have 
been obtained by fraud does not mean the re- 
vival of the former suit. 

Where in a suit against a minor, who is notre. 
by sup- 
pressing certain evidence and not giving credit to 
the minor for payments made on his behalf, the 
decree is liable to be set aside on the ground of 
fraud and the decree-holder is not entitled to re-open 
the former suit. Р ABDUL HAKIM v. SHUGAN ORAND 

521 

"Ex parte decree—Subject-matter of suit not 

in ewistence, effect of—Decree, whether can be set 
aside. 

lf thte subject-matter of а suit exists and a 
decree is obtained in respect thereof against 
another by means of false and perjured evidence, 
that per se is not sufficient to justify u Court 
to set aside the decree so obtained, If, however, а 
person invokes the jurisdiction of a Court of 
Justice upon a claim in respect of a certain sub- 
ject-matter, and he obtains a decree as against 
another in respect of that subject-matter, but it 
appears that that subject-matter in truth and in 
fact had no existence at ali, then the deciee so 
obtained is adecree fraudulently obtained not only 
as against the person against whom it has been 
procured, but upon the Court that he induced to 
take cognizance of the claim and grant relief on 
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the assumption that the subject-matter existed. 
Jf the Court comes to know that the  subject- 
matter in respect of which it gave the decree 
had no existence in fact, then it would be justified 
in setting aside that decree, even though it be its 
own decree, ondhe ground that it was fraudulently 
procured, Pat OHarru SINGH v Ranua KISHUN, 4 
P. L. J. 187 451 
Fraudulent transfer- Tests to be applied in 

determining genuineness of impeached transaction 

—Evidence Act (I of 1872), s. 34—Booké of account, 

value of — Entries, regularity of, value of. 

ln determiniog whether a particular transaction 
impeached as a fraud upon creditors is genuine or 
otherwise it is essentially пө взагу that the facts 
should be considered in relation to each other and 
weighed as a whole. It is a fallacious method to 
consider separately each fact which e militates 
against the bona fides of the transaction, and which 
by itself may be susceptible of explanation, 

In the present case the secrecy and haste with 
which the document was executed, the subsequent 
negotiations for a. composition with the creditors 
on a payment by them to get the mortgage 
` effected by the document revoked, the non-produc- 
tion of material books, the unsatisfactory nature 
of the evidence as to the settlement of accounts 
on which the mortgage was based, the relationship 
of the parties, and the reservation of the entire 
usufruct of the immoveable properties for the 
wife and children of the debtor were held by their 
Lordships to prove irresistibly that the mortgage was 
in fraud of creditors, 

The mere formal regularity of entries in books, 
of a@count is in-+uch cases of little value P C 
GuunsHaM Das v UMA PERSHaD, 17 A.L. J. 410; 36 
"M. L. J, 483; 16 N. L. В 68; 21 Box. L. R 472; 23 О. 
W.N. 817 264 
General Clauses Act (X of d 


al 
General Rules for Civil Courts sub- 
ordinate to High Court (AID, Ch. 

ХХІ, ro I—Certificate of fees—Affidavit made by 

karinda, whether sufficient —" Authorised" agent, 

meaning of. 

A certificate by a legal practitioner that he has 
duly received his fee, accompanied by the affidavit 
of a karinda of his ‘client that the fee has been 
duly paid,is a sufficient compliance with rule 1, 
Chapter XXI, of the General Rules for Subordinate 
Courts, and such fee should be allowed. 

Inasmuch as а man cannot be the agent of an- 
other unless he is authorised, the word “autho. 
vised” in the rule is redundant A GuppAR MAL wv. 
Нет Кам, 17 A. L. J. 270; 41 A. 246 87 
Grant, construction of - Life-estate or estate of in- 

heritance—Putra poutradi, meaning of. 

A jagir must be taken prima facie to be an estate 
only for life. It may be granted in such terms 
as to make it hereditary, “but the terms must be 
unambiguous and must clearly show whether it 
was the grantor’s intention that the right of in- 


heritance should be general ог should be confined: 


to particular heirs 

The words putra poutradi in the grant of a jagir, 
at all events outside Bengali, do not necessarily im- 
port an estate of inheritance doscending to col- 
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laterals. P C Sri Sri Manarasan Ram NARAYAN 
SixaH v. Ram SARAN LAL, 29 C. L. J. 382; 86 М L.J. 
344; 17 A. L J. 398; 21 Bom. L. R. 597; 28 О. W. "n 
866 

, construction of — Rent-free tenure, grant of, by 

Zemindar—Minerals, whether pass to grantee —Ea- | 

press words, whether necessary. 

Where a Zemindar grants a tenure in lands 
within his Zemindari, and it does noi clearly appear 
by the terms of the grant that a right to the 
minerals is included in the ‘grant, the miuerals do 
not pass to tke grantee. 

It is immaterial for this purpose that the tenure 
granted by the Zemindar is a rent-free tenure, 
P C Ravuuyata Koy v. Risa or JHERIA, 17 A. L. J. 
597; 35 M. L. J.650 1U P.L Е (Р буаз 849 
Guardians.and Wards Act (VIII of 

1890), 5. 7 —Order appointing guardian, whether 

operates to remove natural guardian, 

An order by the Court under section 7 of the: 
Guardians and Wards Act appointing the guardian 
of a minor’s person or propeity or both implies 
the removal of a merely natural guardian such аз 
the father. N HANUMAN SINGH v. GANEDH P BO 

0 
Hindu Law—Adoption—Adoption of secogd 
son duriny lifetime of first adopted son, validity of. 

Under Hindu 1aw the adoption of a second son 
during the lifetime of the first adopted son is in- 
valid. 

An agreement between the adoptive father or 
mother and the natural father or mother of the 
adopted boy by which the latter's rights are to ` 
take effect after the adoptive mother's death is per- 
fectly valid 

Where, therefore, a deed of ndoption reserved to 
the wife of the adoptive father a right to his 
property during her lifetime: 

Held, that the condition was" binding. on the 
adopted son P SHANTI PARSHAD v. DHAN Davi 113 
————— — Ceremony of giving and taking, 

necessity of— Deed, of ad&ption and appropriate treat- 

ment, whether constitute valid, adoption. ~ 

The Hindu Law insists for the validity, of an 
üdoption upon the performance of some formal 
but not necessarily complicated ceremony of giving 
and taking. 

The execution of a deed of adoption followed by 
appropriate treatment does not of itself constitute 
a valid adoption under Hindu Law. P GaNGA RAM v, 
AMIR CHAND 355 
—— ———— Grant in favour of charity with 

consent of maturil father, „тей of—Burden of 

prof. 

An agreement ent&red into ab the time of adop- 
tion between the adoptive father and the natural 
father of the adoptee for reasonable provision for 
the widow of the adoptor ought to be upheld as 
valid according to general custom modifying the 
strict torms of the Hindu Law. But there 
can be no general extension of the modification 
so a3 toinclude reservations in favour of charities 
and religious endowments ` The burden of establish- 
ing any such oxtension would lie upon the person 
seeking to prove such modifications of the strict 
rules of Hindi Law 

Where, therefore, on 





the occasion of ад 
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adoption, the adoptive father with the consent of 
the natural father of the adoptee made a grant 
of an annuity in favour ofa temple : 

Held, that the grant was invalid &nd was not 
binding upon the adopted son. B BaLKRIsHNA Moti- 
RAM GUJAR v. SHRI UTTAR NARAYAN Dey, 21 Bom. L 
R 225 912 
———— Adaption—senior widow, right of, to 

adopt—Consent of veversioners, whether necessary — 

Junior widow, position of —Minor widow, whether can 

adopt—Majority Act (IX of 1875), s 2 (a). 

Under the Hindu Law аз recognised in the 
Bombay Presidency, the senior widow of a deceased 
Hindu, that is the widow married first, has а pre- 
ferential right to adopt She does not require any 
special authority from her husband or from her 
husband’s sapindas, but the junior widow, unless 
the adoption by her is consented to by the elder 
widow, does require a special authority from her 
husband. 

By virtue of section 2 (a) of the Majority Act 
a minor who has arrived at the age of discretion 
is competent to make an adoption. 

A Hindu widow, about fifteen years of age, who 
had.been married for two years and had been 
living with her husband, made an adoption: 

eld, that she must be deemed to have 
attained sufficient matuity of understanding to 
comprehend the nature of the act, and that the 
adoption was, therefore, not invalid. B BASAPPA v. 
SHIDRAMAPPS, 21 Bom, L. BR. 2 7 738 
——— — Sudras— Religious ceremonies, whe- 
ther necessary—Giving and taking, how to be 
effected — Authority to adopt, specifying pariicular 
child, whether can be e wercised in favour of another 

—Authority to adopt given to widows —Senior 

widow refusing to adopt—Junior wilow, whether can 

adopt. 

No religious ceremonies of adoption are necessary 
in the case of Sudras. Hven the dattahomam is a mere 
matter of unessential ceremonia]. 

But giving and .takinge accompanied by actual 
delivery of the child are absolutely necessary to 
transfer the boy from one family to another, 

The gift and acceptance in adoption must be 
effected by the corporeal delivery of the boy. 

Except in a case governed by the Bombay School 
of Law, an authority to adopt a specified boy cannot 
be exercised with respect to any other boy But 
the Maharashtra School, which permits an adoption 
without the express consent of the husband, holds 
that where a husband authorising ean adoption 
specifies the ¢hild he wishes to be taken and the 
child dies or.is refused by his parents, the 
authority given warrants theeadoption of anther 
child, the presumption being that the husband 
desired an adoption and by specifying the object 
merely indicated a preference, 

When permission to adopt is given to widows 
Severally, the elder widow and on her refusal the 
younger one can adopt N Sankar Кохні т. 





SAWITRI 599 
—— Widow, power of, to make adoption, 
whether dependent on her inheriting | husband's 


estate — Adopted. son, position of —JDivesting of estate 
by adoption — Grant, construction of. e 
The right of a Hindu widow to make an adop- 
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tion to her deceased husband is not dependent on 
her inheriting his estate. She can exercise the 
power, so long as it is not exhausted or extin- 
guished, even though the property has not vested 
in her. 

It is an explicit principle of Hindu Law that 
an adopted son becomes, for all Pprposes, the sap 
of his adoptive father, and that Мз rights unless 
curtailed by exp:ess texts, are in every respect the 
same as those of anatural born son. 

Semble, that the only express text contracting 
the heritable rights of ап adopted son refers to 
the case of his sharing the heritage with an after. 
born natural aurasa son. 

Hindu lawyers do not regard the male line to 
be extinct or a Hindu to have died without male 
issue until the death of the widow renders the 
continuation of the line by adoption impossible. 

PRATABSING SHIVSING v AGARSINGHII RAI- 
SINGHJI, 38 M. L. J. 611; 17 A. L. J. 624 91 Bom. L. 
R. 496; 1 U P.L. В. P.0.)39; (1919 M. W. N. 313 

457 
— —-Alienation by daughter to pay off father’s 
debt—Sale in excess of amount of dest, validity of— 

Nature of property sold. 

The rule limiting the sale of property for the 
discharge of a valid debt to only so much аз is 
commensnrate with the amount of the debt, has 
no application in the case of a house which isan 
indivisible parcel of property that cannot be sold 
piecemeal. 

So where a daughter, in order to discharge her 
father’s debt, sold a house inherited from him, and 
realised a sum much in excess of the amount of the 
debt: . 

Held, that the sale was not invalid. A Bar 
KRISHNA Das v Hraa LAL, 17 A. L. J. 239 74 


by widow—Consent of пекі rever- 





sioner, effect of. 

The consent to an absolute alienation by a Hindu 
widow or other female of the person or persona 
constituting the next reversion on the death of 
such female makes the alienation binding upon the 
person who eventually succeeds to the estate 

A Hindu died leaving him surviving his mother, 
his sister and his sister's daughter. The mother 
succeeded to the estate and conveyed it to the 
plaintiff's father for the benefit of the sister's 
daughter and her husband, the plaintiff. Subse. 
quently the sister consented to the alienation and 
resigned her rights in favour of the alienoe: 

Held, that the alienation conferred an absolute 
title on the alienee. B PAREMESHWARIBAI NAGESH 
GANAPAYA v. RAGHAVENDRA CHIDANAND KAIKENI, 21 
Bom. L. В. 208 449 

——— Family arrangement, binding 
character of—Party to arrangement, whether can 
* repudiate it —Lapse of time, effect of — Estoppel 

A Hindu died in 1856 leaving him surviving & 
widow and three daughters, and his estate devolved 
upon the widow. In 1878 an arrangement Was, 
arrived at whereby the widow divided the whole 
of the property among her three daughters and 
her grandsons then living. The daughters and 
grandsons entered into immediate possession of 
their lots and mutation uf names was effected in 


HOT authority, and if 
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their favour. Subsequently each of the daughters 
dealt with tbe “property allotted to her on the 
divigion as her own absolute property. In 1834 one of 
the daughters sold a portion of her share of the 
property to the defendant. She died in 1912, and 
in 1913, her sufviving . sister brought a suit for 
recovery of possession of the property alleging that 
the property had belonged to- her father, and that 
in consequence 96 the death of her mother and 
gisters she had become the sole heir of her father 
and was entitled to possession: 

Held, that the plaintiff was bound by her own 
agreement and that in view of the long period of 
time which had elapsed since the arrangement was 
made, she could not ‘be allowed to repudiate the 
agreement and to impeach a sale which was made 
en the faith of it. Р С HanoEr v. BHAGWAN SINGH 

* 812 
Gift by taluqdar to unborn person, validit 
249 





of 

Guardian, natura!, whether can delegate 
functions — Guardian, power. of, to alienate property 
of minor, extent of—-Lramsfer made bona fide by 
guardian, whether binding on minor, 

Among the Hindus the father is the natural 
guardian of bis children during their minority 
but his guardianship is in the nature of a sacred trust, 
and he cannot, therefore, during his lifetime, sub- 
stitute another person to be guardian in his place. 
He may, in the exercise of his discretion ‘as 
guardian, entrust the custody, education and manage- 
ment of the property of his children to another 
but the authority he thus confers is essentially a 
the welfare of his 
children requires it, he can, notwithstanding any 
contract to the contrary, take such custody, educa- 
tion and management once more into his own 
hands. 





A minor is bound.by the acts of his guardian 


done bona fide and for his benefit in the manage- 
ment of his estate, and the powers of a guardian 
to alienate the property of his ward are the 
game as those of a manager of joint family pro- 
perty acting for a minor co-parcener. М HANUMAN 
SINGH v, GANESH PRASAD Р 

Joint family –“Атесейеп debts,” 

meaning of. 

The expression “antecedent debts” means debts 
incurred to discharge not only obligations ante- 
cedently incurred, but incurred wholly irrespective 
of the ownership of the joint family property; 
in other words, personal debts incurred by the 
father for his own purposes and apart from the 
security of the joint family property. А Bri 
NARAIN Вато. MANGLA Prasan, 17 A, L. J 249; 10. 
P. L. В. (Н. О.) 49; 41 А. 245 101 
Arbitration, reference to, by manager, 

whether binding on cther co-parceners. ` ° 

Where the manager of a joint Hindu family refers 
a dispute to arbitration in good faith and the 
circumstances are such that there is no collusion, 
the result of the submission will be binding on 
the other members of the family. WI ОррАБА 
CHINNGAPPA v. GADDAM CHINNA HANUMANNA, 9 471 
814 А 

















Со-ратсепет, whether can sell his 
share —Sale-deed purporting to sell entire property, 
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Bombay Presidency, 


LADKE v. GoMA RAMJI MARWADI, 


(1918- 
,9 
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effect of —Purchaser, whether can obtain joiné posses- 
sion— Remedy, proper. 

Under the Hindu Law, as recognised in the 
а co-parcener can sell his own 
interest in joint family property, provided there 
is valnable consideration for the sale. Such a 
sale does nob bécome void by reason of the fact 
that the deed incorrectly describes that which is 
sold as the entire: property instead of describing 
it as such interesbas the vendor possesses. 

In such a case, however, joint possession cannob 
be given to the purchaser He can only obtain a 
declaration that he has acquired the interest of 
the vendor in the particular property and a direction 
that Һе Ъе left to recover that interest by a separate 
suit for partition in which all necessary parties and 
properties should be joined. B Pandu ViTHOJI 
21 Box. L. R. 213 

765 
Joint family—Debt contracted by 
manager- -Necessity— Burden of proof — Joint trade— 

Presumption—Omission by defendant to produce 

accounts to prove necessity - Evidence Act I of 1872), 

8. 114, ill. (g). = 

The onus of showing that: а debt contracted by 
the manager of a joint Hindu family is bindigg 
on the family is, in the first instance, on the 
party seeking to enforce its payment. 





Quzre.—Whether the presumption applies to loans | 


contracted by the manager for the parpose of a joint 


-family trade. 


Even where the onus is on the plaintiff, the failure 
by the defendants to produce their accounts, when 
summoned to do so, to prove a family necessity 
for the debt will raise a presumption adverse to 
them under section 114, illustration (у) of the Evi- 
dence Act. The defendants cannot refuse to produce 
the best available evidence, relying on the weakness 


of the plaintiff's case or on the onus being cast on. 
the plaintiff which he has failed to discharge." 


On defendants’ failure to produce accounts, the 
onus shifts on to them fo prove that the debt in 
question was not incurred for joint family pur- 
poses. М GuRUsAMI NADAN v. GoPALASWAMI ODAYAR, 
86 M. L.J. 568;9 L. W. 547; (1919) M, W. N. 30. 775 
Debt contracted by manager — Other 
whether personally liable—Burden of 








members, 

proof. 

‘There is по presumption that a debt contracted 
by the manager of a Hindu firm or family is 
contracted for the benefit of the firm or family. 

The onus Is on the creditor to prove that the. 
debt was contracted for the benefit of the family. 

Where, therefore, plaintiff Sued tò recover a cer- 
tain sum of money ° alleged to be due on an 
account between the plaintiff and the defendant's 
deceased father and having obtaineda decree for 
the amount due to be recovered from the property 
left by the deceased, sought to make the defend- 
ant personally liable, it having been found that 
the defendant and his father were members of a 
joint Hindu family, although the business was 
carried on by the father alone in whose name the 
account stood: 

Held, that, the onus 
prove that {е debt contracted by the deceased 
was for the benefit of the family and that having 


was on the plaintiff to. 


er 


е 
Vol, 1] А 
», 
Hindu Саму сопы. 


failed te discharge that onus ha was not entitled 

to a personal decreé against the defendant. P 

Paras RAM JWALA PRASAD v. GIAN OHAND 

Jointi family—Debdt contracted by 
manager, whether binding upon family—Presumption. 

There is no presumption thata debt contracted 
by the managing member of a jointfamily business 
was contracted for the benefit of the family or for 
the family business. 

‘A debt contracted by the adult members of a 
joint Hindu family which carries on trading business 
is not binding upon the minor members of the 
family in the absence of proof that it was incurred 
for the benefit of the minors. Р Bam Daan Das v. 
Влмл Das 215 
Gift to co-parcener for performance 

of sradh to sonless member, validity of. 

The members of а joint Hindu family can 
make a gift of family property to a co-parcener 
in consideration of his performing the sradh 
ceremonies of a deceased sonless member. Such an 
arrangement is valid under the Hinda Law as well 
as on general principles of jurisprudence, besides 
being supported by consideration. М BAGIRATHI 
AMMAL v, BAGIRATHI AMMAL, 25 M. L.'1 858 (1919) 
eM. W. N, 350 597 
- Grant tohead of family — Presump- 

tion — Sole surviving member in possession of separate 

property of deceased member, effect of— Adverse 
possession. 

Where a grant is made inthe name of a person 
who is the head ofa joint Hindu family, there is 
no presumption that the grant is made to him 
ih a representative Capacity, i.e, that it isa grant 
to the whole family. The burden of proving that the 
grant was made to the whole family lies on the 
person who alleges it. 

Where a joint Hindu family comes to an end, 
in the sense that only one of its male members 
survives, and the joint family property vests in 
him ай sole owner, and he deals with the separate 
property of a deceased member of the joint family 
as his own, this may agiount to adverse possession but 
cannot have the effect of throwing that property into 
the joint family stock, and the heirs of the deseased 
member can claim that property. O MAHADEI KUN- 
WAR v. Basu, Rant, 6 О. L. J. 65 18 
———————— Members dealing separately with 

their shares in family property—Separation, 

Three brothers, who formed members of a joint 
Hinda family governed by the Mitakshara School 
of Hindu Law, separately dealt with their shares 
in the joint family property with the concurrence 
of each other: . 

Held, that the joint family became sepafate and 














each of the three brothers was entitled to dispose ' 


of his share separately. 
29 О. L. J. 207 


C SAKHI Lat v. WAJID ALI, 
91 





Member, right of, to appropriate 
property ewceeding his share—Father, position of 
—Transfer by father to satisfy transferee’s debts, 
effect of. 

'l'he general rule of Hindu Law is that no 
member of an undivided family can by any process 
appropriate to his own benelit a larger portion of 
the family property than the shaye which he would 
get on partition. 


GENERAL INDEX, 1037 
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An exception to this general rule, relating toa 
mortgage or sale effected by the father in considera- 
tion of an antecedent deht, has been made with the 
object of protecting third persons who might have 
taken their title for onerous consideration in good 
faith. 

The exception does not apply Where the person 
whose debts have been satislied ie the transferee 
himself, he being himself in the best position to 
prove that the former loans were of a nature for 
the satisfaction of which the family property could 
be made liable. О HARPAL SINGH v. HARAKH BAHA- 
DUR SINGH, 22 O. O. 16; 1 U. P. L. R. (J. 0.) 32 795 

Joint family-—Mortgage —Antecedent 
debt—Pious obligation —Liability оў immoveable 
assets of family. 

A mortgage to pay an antecedent debt cannot be 
justified, by reference to the antecedent mortgage 
by which the debt was incurred, if credit waa 
not obtainable in respect of it from the immove- 
able assets ot the family; but if the antecedent 
mortgage embodies a debt for which the family 
assets are liable, it would, apart from any question of 
pious obligation, be binding аз such. О Ккзно Dat 
v. RAM SUNDAR, 22 О. C. 23; 6 O. L. J. 244; 1 U.P L, 
R. (J. С.) 36 880 
by father—Necessity— 








Mortgage 

Burden of proof. 

Where a mortgagee is seeking to enforce a mort- 
gage executed by the father of a joint Hindu family, 
he must prove not only that there was necessity 
for the loan secured by the mortgage, but also 
that there was such necessity as justified the 
agreement for a high rate of interest. А Внокні 
BAHU v, Kopar PANDAY, 17 A. L. J. 580 814 
Mortgage by manager at high rate of 

interest—Legal necessily— Burden of proof. 

16 is incumbent on those who support a mortgage 
made by the manager of a joint Hindu family to 
show not only that there was necessity to borrow, 
but that it was not unreasonable to borrow at 
such rate and upon such terms, and if this be 
not shown the rate and terms cannot stand, even 
though the charge be upheld, 

All terms of a mortgage in excess of necessity 
are outside the scope of the manager’s authority. 
P C Nawas NAZIR BEGAM v, RAO RaGHUYATH, 36 
M, L.J. 521; 17 А. L.J. 691; 28 С. W.N. 700; 21 
Bom. L R.484,26 M. L Т. 40; 30 O. L, J. 86 434 
Partition suit —Preliminary decree— 

Court, duly of —Mortgagees, whether necessary parties, 

Before a Court can pass a preliminary decree 
in a suit for partition of moveable property belonging 
to a joint family of which a list has been filed 
by the plaintiff, 16 must determine whether those 
items the existence of which is denied by the 
defendant do in fact exist and if во, in whose 
possession they are and what their value is and 
also whether ornaments in the possession of the 
ladies of the family should be included in the 
partition, or money allotted to the plaintiff for 
providing them on his own marriage. 

Where the plaintiff in a suit for partition of 
joint family property admits his liability for family 
debts, the impleading of mortgagees is unnecessary. 
О Бли SAMUJH SINGH v, BIKRAMAJIT SINGH, 60. L. 
J, 142 876 
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Joint tamily property—Partition and 

^ settlement of accounts, suit for—Decree— Mortgage of 

one party's share—Altachment of mortgaged property 

ig execution — Objections by mortgagee— Suit by decree- 

holder for declaration of preferential right, whether 
maintainable—.Lien of decree-holder. 

Т. sued Р. in 1898 for partition of joint family 
ifnmoveable préperty and for settlement of accounts 
and dissolution of partnership. In 1901 the Chief 
Court gave him € decree, declaring that he was 
entitled to partition and that all houses in suit 
were the property of the joint family and liable 
to partition. ` Proceedings dragged on till 1907, when 
the District Judge ordered the Receiver to proceed 
to divide the immoveable property without deduct- 
ing anything for debits due by either party. In 
February 1908 Т. executed a  mortgage-deed in 
favour of the present defendant of his share. 
The Receiver’s scheme for partition was sanctioned 
by the Oourt on the 27th July and the District 
Judge’s order was maintained by the Chief Court - 
on lst November 1910. In a subsequent judg- 
ment of the 8rd August 1914 the Chief Court held 
that the total amountdue from Т, to Р. and others 

-on account of the partnership was Rs. 4,246-11-3. 

An attachment of the mortgaged property took 
place in 1911 and P. and others applied for sale 
of the attached houses. The mortgagee objected 
to the sale and the obiection having been allowed, 
the decree-holders P. and others brought the pre- 
sent suit for a declaration that they had a lien on 
the property and had a preferential right to that of 
the mortgagee: 

Held, (1) that the joint family immoveable pro- 
perty ehad no connection whatever with the part- 
nership business. and was in no way liable for 
any debits due on the partnership accounts; 

(2) that, therefore, the plaintiffs had no lien on 
the houses in suit and could not succeed. P Ras 
DULARI v. PALA MAL 132 


Separation of one member, effect of 

—BSurviving members, status of- -Succession. 

The filing of а suit in which the plaintiff declares 
that he wishes for partition and specifies his share 
amounts to a separation; but from this it does not 
follow that where without any suit one member of a 

. family separates himself from the others and relin- 
quishes his rights in the family estate taking either no 
share in the family estate or perhaps a less share or 
a greater share, the surviving members cannot remain _ 
united. 

No doubt in many cases it may be necessary in 
order to ascertain the share of the outgoing 
member to fix the shares which the otker co- 
parceners are or would be entitled to, and in this sense 
the separation of one is said to be a virtual separa- 
tion of all. But this would not alter the ordinary 
devolution of joint undivided Hindu property where ® 
there has never been a break in the jointness 
between the mE members. А Parsoran Das 
v. JaGAN МАТН, 17 A. L. J. 347 357 


Surety bond executed by father— 

Sons, liability of—Sons not made parties to suit, 
effect of. 

The first mortgagor and his two brothers pledged 

‘the family property as security in order to enable 





INDIAN CASES. 


. 

: 
[1919 
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the first mortgagor to hold the post of cashier to 
the defendant company for the benefit of the 
joint family. Loss was caused to the company 
owing to the misconduct of the first mortgagor 
and the company obtained a decree upon the mort- 
gage bond. Plaintiffs, who were the sons of the 
mortgagors, then brought a suit for a declaration 
that their shares in the mortgaged property were 
not liable for the payment of the decree obtained 
by the company: 

Held, (1) that the debt in respect of which the 
decree was passed was not immoral; 

(2) that the sureties having derived advantage 
from the execution of the surety bond in that their 
brother got the post of cashier, their heirs were 
bound by it; 

(8) that the sureties being the adult members of 
the family, the plaintiffs were not necessary parties 
to the suit on the surety bond and were properly 
represented by the signatories to the deed. 
Court, Agent, GG in СІ Ganea Sana: 
v. AGENT, BOMBAY, BARODA AND CENTRAL INDIA RAIL- 
WAY, 243 
Marriage of pregnant widow immediately 
after husband’s death, validity of = Cohabitatiot 
whether necessary to validate marriage. 

There is no rule either in the Punjab Customary 





‚ Law or inthe Hindu Law prohibiting the re-marriage 


of a pregnant Hindu widow immediately after her 
first husband’s death. 

Cohabitation is not essential to validate a 
marriage. BHAGAT BINGH v. SANTI, 5 P. W.R. 
1919; 32 P. L. R 1919 654 
: Partition- Minor, right of, to claim 

partition-- Benefit to minor, tests for determination of 

— Second marriage of minor’s father —Possibility of 

future births in family—Malversation, 

In а suit for partition by a Hindu minor, the 
Court should not pass a decree for partition unless 
the minor's interests are likely to be advanced 
thereby or protected from danger. 

The mere possibility of*future births in the 
family is not a good ground for partition, nor is 
the fact that the  minor's father has married a 
second wife and the minor’s mother is in conse- 
quence living away from her husband. 





To entitle a minor to claim partition on the ·' 


ground of malversation of the properties by the 
father, actual malversation need not be proved, it 
is sufficient if the interests of the minor in the 
joint family property are in danger. M Patani 
Gounpan v. KASI Gounpan А 552 
Succession—Daughiers in possession 

of father’s estate—Income of e8tate. ° 

Two Hindu sisters, P. and D, werein possession 
of their father’s estate. While they were thus in 
possession Т. made a payment out of the income 
of the estate to save certain property from being 
sold up on account of arrears of Government 
revenue due from the sons of D. Subsequently 
she obtained a decree for the sum paid by her 
against the sons of D., but died before the decree 
could be realised. D, claimed to execute the decree 
on the ground that it was part of the estate 
which she had held jointly with Т. and which 
had devolved ton her by survivorship : 

Held, that the debs in respect of which tha 


-— 
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decyee was passed was not one of the assets of 
the estdte of which T. and D were joint owners but 
was separate property, not necessarily stridhan 
of Т. and that her legal representatives in res- 
pect of the decree were her natural heirs under 
the Hindu Law and nob D. А біта Ram v, DULAN 
KUAR, 17 А. L. І, 337 372 
————- Widow, estate taken by—Surrender and 
alienation, distinction between—Surrender, whether 
must be absolute—Consent of reversioner to aliena- 
tion, effect of-—Reversioner taking mortgage from 
alienee—Estoppel. 
A distinction must be drawn between » Hindu 


widow's power of surrender or renunciation, 
and her power of alienation for necessity. 
A Hindu widow can renounce in favour of the 


nearest reversioner, if there be only one, or of 
all the reversioners nearest in degree. In this 
case she accelerates the estate of the heir by 
conveying absolutely and destroying her life-estate, 
But such surrender must be not only absolute 
but complete, the reason being that it is based on 
the effacement of the widow. Such surrender can 
only be in favour of the nearest reversioner or 
reversioners. 

An alienation may be in favour of any one, but 
#b prevail beyond the widow’s lifetime it must 
be for necessity. 

The consent of the reversioners to an alienation 
by the widow does not operate proprio vigore to 
validate it, but it affurds presumptive proof of neces- 
sity. Such presumption can, however, be rebutted. 

Therefore, a deed of gift by a widow cannot 
be validated by the mere consent of the reversioners. 

A presumptive reversioner is not bound to 
challenge an alienation by а widowat its inception: 
he is entitled to wait till the reversion falls in. 

By taking from the alienee a mortgage of 
property which includes part of the property 
alienated, such a reversioner does not preclude 
himself from disputing the validity of the alienation 
on the widow's death. Р Ce RANGASANI GOUNDEN 
v. МАСНІАРРА GouNDEN, 36 M. L J. 493;17 A. L.J. 
586; 29 О. L. J. 639; 21° Bom. L. R. 640; 23 C. W. М. 
111; (1919) M. W. N. 262; 42 M. 528; 26 M. L. T. 5; 10 
L. W. 108 498 
———— — ——— , whether represents her husband in 

suit for spectfic performance of personal contract. 

The wife of a deceased Hindu, in the absence of 
male heirs, represents him in a suit for specific per- 
formance of a personal contract made with him. 

In a suit to enforce a contract jo sell certain 
immoveable -property by specific performance, the 
sole plaintiff died leaving a widow, who applied to 
be brought on to the record as her husband'& legal 


‘representative. The trial Cofrt rejected the applica- 


tion on the ground that the deceased was a member 


of a joint Hindu family and his widow could not 


continue the suit : 

Held, that the plaintif’s widow was his legal 
representative in respect of his rights under a 
personal contract and that the order rejecting her 
application was, therefore, illegal and must be set 


aside. Jai KALI v. BALDEO бімен, 17 A. L.J. 
576; 1 U. P. L, R. (H. C.) 56 883 
; 872 








—— 


——- —, surrender by, effect of 
——, transfer by азый noe of —Rever- 
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stoners, rights of—Cause of action—Specific Relief 

Act (I of 1871), s. 42—Declaration, suit for—Dis. 

cretion of Court. 

An alienation made by a transferee from a Hindu 
female in possession with a limited estate or” by 
a stranger in possession holding under her fur. 
nishes the nearest reversioner With a cause of 
action for a declaratory suitand having regard Фо 
the language of section 42 of the Specific Relief 
Aob such а suit is maintainable. „ 

The nearest reversioners have a “right” to tho 
property of the last male owner. The expression 
right” includes all rights, present, future, vested 
or contingent, and the right of а reversioner under 
Hindu Law the denial of which may furnish him 
with a cause of action for a suit under section 42 of 
the Specific Relief Act. 

If a plaintiff in a suit under section 42 of the 
Specifio Relief Act can show a cause of action, 
it does not follow that the Court must necessarily 
give him relief by declaration. The granting of 
the relief is discretionary and when the Court hag 
not exercised the discretion so vested іп it by law 
wrongly or arbitrarily, the High Court should not 
interfere with its decree. А BALBHADER PRASAD v. 
Prag Dart, 17 A. L. J. 765 938 
Will, construction of— Widow, estate taken 

by—Vested interest— Alienation by widow—Necessity, 

proof of. 

In а Will made by a Hindu it was provided that 
after the testator’s death his widow and tho 

‚ widow of his predeceased son should remain in 
possession of his properties without power of 
alienation, and that they should maintain them- 
selves and the testator’s grandsons out of the in- 
come. of the estate. It was further provided that 
after the death of the widows the grandsons of 
the testator should become permanent maliks of 
the estate, generation after generation. The 
testator’s widow predeceased him: 

Held, 11) that the widow of the testator's prede- 
ceased son received under the Will a Hindu widow’s 
estate as understood in Hindu Law: 

(2) that the grandsons of the testator received 
vested interests in the estate of the testator, 

In considering the question of necessity for an 
alienation made by a Hindu widow the actual 
pressure on the estate, the benefit to be conferred 
upon itand the immediate needs of those to be 
maintained from it shonld be taken inte account. 
Pat DnuuuuN MISRAIN v. NIRSU OJHA 104. 
Inam, grant of-- Construction of document,—Village 

granted as sarvamaniyam ‘besides poramboke', 

meaning of—Cremation ground, whether vests in 
grantee— Government, ownership of, over lands ve. 
quired for communal purposes. 

A whole inam village was granted to plaintiff's 
ancestors by aformer ruler of Tanjore. The sanad 

e ог deed of grant recited that the grant was of the 
entire village on sarvamaniyam ‘besides poramboke,! 

The plaintiff was ejected by the officers of Govern- 

ment from a cremation ground in the village on 

which he was alleged to have encroached. Plaint- 

‘iff filed the present suit claiming ownership of the 

cremation ground under the terms of the grant: 

Held, that the words "besides poramboke’ in the 
inam title-deed should be construed as excluding 
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burning and burial grounds and other portions re- 
quired for communal purposes which are vested in 
the Government as trustees for the public. М 
VENKATARAMA SIVAN v. SECRETARY OF STATE FOR 
India, 86 M. L. J. 203; 9 T. W. 381; 25 M, L. T. 252; 
11939) M. W. N 191 360 
Instalment* bond—lInstalmenis ceasing to 
erun—Suit fore overdue amount—Cause of action— 

Provision for payment ‘on demand without reference 

to future instalmenis’—Demand, whether gives fresh 

cawse of action—Limitation. 

Where a bond dated 1921 and payable by instal- 
ments provided that the whole amount due should 
be paid,in default of any instalment, ‘on demand 
without reference to future instalments’: 

Held, that after all the instalments had ceased 
to run in 1910, a suit brought in 1917 within three 
years of a demand made for payment was barred. 

Per Seshagir: Aiyar, J.—The provision fof demand 
isto anticipate the due date and to enable the 
creditor to call in all the instalmentary payments 
without reference to the dates fixed for their 
receipt. When the instalments had ceased to run, 


there could be no question of demand or of exercis- - 


ing aright or option М Katryappa NADAR v. 
Grigory PILLAI, 10 L. W. 64 9 
Interest—Court, power of, to reduce contract rate 

— Parties to suit not parties to contract. 

A Court has power, especially in a case in which 
the parties to the suit were not parties to the 
contract, to reduce the rate of interest entered in 
the contract, A BHUKHI SAHU v. Kapar PANDAN, 17 
А. L. J. 580 814 
Interest Act (XXXII of 1839), el 1 


Intérpretation of Statutes 20°, 424 


Interpretation of Statutes. 

The promulgation of an amending Act cannot 
without any express term take away froma party 
any right which might be vested in him undera 
prior Act Pat Brass LALU DUTTA v. KENARAM PAL, 
4 P. L. J. 411 515 
— Jurisdiction of Civil and Revenue Courts 

A Statute which purports to oust the jurisdiction 
of Civil Courts must be very strictly construed and 
the Courts must be specially on their guard not 
to allow the Civil Court's jurisdiction over matters 
not expressly ог by necessary implication taken 
away to be lightly interfered with. Pat SABA 
PaASAD MANJHI v, GoLAM Mansa, (1919) PAD Ба, 








Prospective operation, 

Per Greaves, J.—A Statute is prima facie prospective 
and does nob interfere with existing rights, unless 
it contains clear words to that effect or unless 
having regard to its object it necessarily does so. 
С PROMATHANATH Рат v. Sourav Dasi, 23 О, W. М. 
604 335, 


Jival grants—Zemindar, reversion to, on failure 
of male heir—Adoption, effect of. 

Ry the custom of a family in the Ahmedabad 
District, jivii or maintenance grants were made 
out of the impartible family estate to younger 
sous, with reversion to the estate upon failure of 
male heirs, widows not inheriting. In October 
1903 the last holder of such a grant died without 
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e 
male issue, but leaving a widow. In March 1904 
she adopted a son io him: Ы 

Held, that the son inherited thejivat grant. P C 
PRATABSING SHIVSING v. AGARSINGHJI RAISINGHII, 86 
M. L. J. 511: 17 A. L. J. 522; 21 Box. L. R. 496; 1 U. 
P.L R.(P.0.) 39; (1919) M. W. N. 313 457 
Joint trial of witness for prosecution and accused, 

legality of— Transfer of case. 

Tn the course of the trial of an accused person 
for offences under sections 403 and 476 of the Penal 
Code, the petitioner, a witness for the prosecution, 
made certain statements in his deposition showing 
his complicity in the offences and the Magistrate 
ordered him to be put on trial along with the 
accused: . 

Held, that the action taken by the Magistrate 
was quite legal, but inasmuch as the petitioner 
had been examined on oath before the Magistrate 
who may have been to a certain extent prejudiced 
against him, the case against him should be tried 
by a different Magistrate. C RADHARAMAN KUNDU v. 
Kamaxsuya Nata Roy, 20 Ов. L. J. 336 993 
Jurisdiction Valuaton of suit—Declaration, 

suit for—Notional as distinct from real value of 

subject-matter of suit, whether affects jurisdiction— 

Jurisdiction, objection to, when should be taken. 

Objections to jurisdiction should be taken at th8 
earliest possible moment. P C RACHAPPA SuBRAO v. 
SHIDAPPA VENKATRAO, 17 А. L.J. 418; 25 M. L.-T, 
298; 36 M. L. J. 437; 29 C. L.J. 452; 21 Box. L. R. 
489 280 
Jurisdiction of Civil and Revenue 

Courts —Laondlord and tenant—Hjectment, suit 

for, in Revenue Court—Relationship of landlord 

A tenant not proved—Civil suit, maintainability 

of. 

Where in 2 suit to cancel a notice of ejectment 
the Revenue Court finds that the relationship of 
Jandlord and tenant does not exist between the 
parties, a Civil Court has jurisdiction to try a 
suit subsequently brought for  ejectment О 
Gancav GHULAM DASTGIR p 


Land Acquisition Act (I of 1894), S. 
З (d)—Bengal, N-W. P. and Assam Civil Courts 
Act (XII of 1887), в. 8 (2)—<Additional District 
Judge, whether competent to hear reference made 
over to him for disposal by District Judge. 

An Additional District Judge as such is cóm- 
petent to hear and dispose of references under 


‘the Land Acquisition Act which are made over 


to him for disposal by the District Judge under 
the provisions of section 8, clause (2) of the 
Bengal, N -W. Р. and Assam Civil Courts Act of 1887. 
с Јовин CHUNDRA SANYAL v Basix Gat Sana 690 


S. ЗО, scope of—Bengal, N W.P. and 
Assam Civil Courts Act (XII of 1887), s. 8—Ap. 
portionment of compensation —Abatement .of rent, 
question of, whether can be  decided— Reference— 
Additional Judge, whether has jurisdiction to hear 
reference. . 
Under the provisions of the Bengal N -W. P. and 

Assam Civil Courts Act of 1887 an Additional District 

Judge has jurisdiction, as a Judge of the principal . 

Civil Court of original jurisdiction, to hear a reference 

under section 30 of the Land Acquisition Act, duly 

made over to hin by the District Judge- 
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. The question under section 30 of the Land Ac- 
quisftion Act is one of apportionment and apportion- 
ment only and the question whether а tenant, 8 
part of whose tenure has been acquired, should 
have his rent abated does not fall within_ the 
section. C JAGABANDHU v. NANDA Lat 798 
S. 45—Notice, service of, manner of— 
“Cannot. be found", temporary absence, whether 
amounts to. А 
A notice under section 45 of the Land Acquisi- 
tion Act should, wherever practicable, be served on 
the person named in the notice by delivering or 
tendering; it is only when the person cannot be 
found that service may be made in another way. 
The mere temporary absence from his house of 
the person to be served would not fall within the 
expression “cannot be found” used in clause (3) of 
the section. A Fazan RASUL v. COLLECTOR OF AGRa, 
17 A Lad, 268 
SS. 49, 54—Order on reference under s. 








49, whether award Appeal, whether lies—Award, - 


meaning of. 

An appeal does not lie tothe High Court against 
an order of the Judge ona reference under section 
-49 of the Land Acquisition Act. 

The term ‘award’, although not defined in the 

* Land Acquisition Act, is used in the Aot with 
reference to compensation in some form or other, 
whether it be the amount of compensation or the 
disposal of compensation. . 

The decision of a preliminary question, which is 
raised on а reference under section 49 of the 
Land Acquisition Act, can in no sense be termed 
an ‘award’ within the meaning of section 54 of the 
Act. © Sarat OHANDRA GHOSH v. SECRETARY OF 
STATE FOR INDIA, 23 C. W. N. 378 3 

s. 54 732 
Landlord and tenant—Consolidation of 
raiyati holdings, effect of—Tenure, creation of— 

Hats, existence of—Presumption—Rent, uniform pay- 

ment of, effect of — Transfer of holding—Marfatdari 

receipts, grant of whether amounts to recognition 
of tenancy —Trans erability— Burden of proof. 

A number of sfhall raiyati holdings were con- 
solidated into a jama. The total area was more 
than 100 bighas and the holder of the jama did 
not outivate the lands himself but they were in 
possession of sub-tenants: 

Held, thut these circumstances could not alter 
the nature of the tenancies and make the con- 
solidated jama a tenure which up to the date of 
consolidation consisted of ratyagt holdings, unless 
the landlord and the tenant agreed at the time 
of consolidation $hat the tenancy should thenceforth 
be a tenure. К » 

The existence of hats in a tenancy does not by 
itself raise any presumption of permanency. 

The mere fact that the rent of a tenancy re- 
mains unchanged for a longtime is not by itself 
sufficient to show that the original contract was 
for payment of rent at a fixed rate 

- mhe effect of the use of the word marfatdar in 
rent receipts may vary according to the -circum- 
stances of each case on a consideration of all the 
facts of the cas, but where after the transfer of a 
tenancy ronb receipts are asked for in the name 
of the purchaser and ths landorft expressly refuses 
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to grant receipts in his name and gives receipts in 
the name of the old tenant, the purchaser being 
described merely as marfatdar, this fact negatives 
any idea of the recognition of the purchaser as 
tenant. . 

Where an admitted landlord sues for khas 
possession of a tenancy whiole is non-permanent, 
it is for the tenant defendant {о show that,it is 
transferable, and if he fails to shuw that, the plaint.* 
iff wil be entitled to obtain khas possession. C 
MANMATHA МАТН MiTTER v. ANATH BANDHU Pat, 23 
С. W.N 201 
— Custom not to charge fur dry waste lands 

unless left waste by wilful default — Burden of proof of 

default. 

Where a custom exists in a holding whereby 
waste dry lands are not chargeable unless left 
waste by wilful default, the onus is on the land: 
lord $o prove the default on which he relies to make 
the waste land chargeable. М RAJAH or RAMNAD v. 
MEERASA MARAKKAYAR 892 
Kabuliyat, construction of —Tenant, vight of, 
to obtain settlement—Subsequent lease to another, 
effect of. 

The defendant got settlement of a land which 








was bounded on its south by the landlord’s khas 


patit lands, by executing a kabuliyat which stated 
the area and the boundaries of the land and con- 
tained the following clause:—"I shall on payment 
of rent at the stipulated rate get settlement of 
all lands which will be found in my possession, 
"whether they fall inside or outside the boundaries 
given in the kabuliyat.” After the defendant had 
taken possession of some of the khas palit lands 
of the landlord on the south, the landlord granted 
a lease of those lands to the plaintiff: e 

Held, that on the terms of the lease, the land- 
lord was bound to recognise the defendant as his 
tenant of the landsof which he had taken pos- 
session immediately tothe south of the lands de- 
mised and, therefore, the landlord had no right to 
lease the same lands to the plaintiffs С 
AFSURUDDIN v. ABDUL HOSSEIN 314 
“Mourashi mokarari jamai jami,” whether 

applies to raiyat or to tenwre-holder. 

The words ‘‘mourashi mokarari jamai jami” standing 
by themselves describe the position of a raiyat rather 
than that of a tenure-holder, but they are not neces- 
sarily inconsistent with the position of a tenure- 
holder © ABDUL Masip v Nur Монлммалр 64] 
Notice to quit, length of—Principle appli- 








: cable. 

Where no specified term is fixed for the service 
of а notice to quit, the principles of English Law 
apply and at least a six months’ notice must be 
‘given to determine a tenancy where the contract 
-between the parties is a contract based upon a 
yearly tenure at п yearly rent Pat Gaxea SINGH 
v CHAIRMAN OF THE District BOARD, Patna, (1919) 

8 


Par 235 

Occupancy holding, transferability of—Trans- 
fer, whether binding on third persons. 
-A third party other than the landlord cannot 
raise the question for the transferability of an 
occupancy holding. A transfer which is operative 
against a raiyat:is also operative against third 
persons. C GARIBUDIAH v. Моро 301 
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Permanent tenure, presumption as  to— 
Land tenure in Punjab—Building house and making 
transfers of tenure- Acquiescence by landlord, effect 
of. 

Altheugh the origin of а tenancy may not be 
known, yet if there is proved the fact of long 
possession of the temure by the tenants and their 
ancegtors, the fact of the landlord having permitted 
‘them to build a pucca house upon it, the fact of 
the house having been there for a very consider- 
able time, of its having been added to by successive 
tenants and of the tenure having from time to 
time been transferred by succession and purchase, in 
which the landlord acquiesced от of which he had 
knowledge, 8 Court is justified in presuming that 
the tenure is of a permanent nature 

Semble, that there may be a permanent tenancy 
as between subjects evenin parts of India where 
there is no Permanent Settlement Р С ArzaLunnisa 

v ABDUL KARIM, 17 A. L. J. 60+; 35 M. L. J. 550; 26 
Р. W. R. 1919; 1 U P. L. R. (P. О.) 47; 26 M, L. T. 65 
749 

Rent, fair and equitable, assessment of, surt 
for—Pa:ties, necessary—Limitation Act (ІХ of 1908), 
Sch. I, Art. 144, applicability of 
Article 144 of Schedule I of the Limitation Aot 

has no application to a suit for assessment of fair and 

equitable rent ; 

Plaintiff's title to a plot of land was declared 
in a suit to which the tenant who held the land 
and a third person who claimed to be its owner 
were parties : 

Held, that the third person was nota necessary 
party to a suit subsequently brought by the plaintiff 
against the tenant for assessment of fair and 
equitablerent. С JOTIRMOY MOULIK v. KHUDIRAM 
SADHU KHAN 908 
Rent, whether includes interest on arrears— 

Landlord, whether entitled to appropriate payments 

on account of rent as against interest on arrears of rent. 

The word "rent" dées not include interest becom- 
ing due on arrears of rent. 

In the absence of'any direction given by the 
tenant a landlord is not entitled to appropriate 
payments, wade by the tenant on account of rent 
and received as such by the landlord, as against 
interest becoming due on the arrears of rent. G 
MANI Lat SEAL v, BHOLA NATH 975 

Tenancy, nature of —Mourasi mokurari hold- 
ing—Proof— Rent receipts, description of tenancy in, 
value of. -~ ` 

In а suit by a landlord against his tenants it 
was found that the holding in dispute had been 
created somewhere in 1845, that it had ever sinte 
been held at a fixed permanent rent, and that the 
plaintiff's predecessor had taken a mortgage of the 
holding on the basis that the holding was perma. 
nent, transferable and heritable. On the other 
hand it was found that in certain rent receipts 
granted by the landlord to the tenants the holding 
was described as a tenancy-at-will ; 

Held, (1) that no importance could be attached to 
the words in the rént receipts describing the nature 
of the tenancy, as there was nothing to show 
that the tenants had consented to the insertion of 
those words in the receipts or that they even 
knew of them: 
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(2) that the facts established by the evidence, 
were conclusive that the holding was a perma:fent, 
transferable and heritable one. P C SURENDRA 
Матн Roy v. DWARKA NATH CHAKRAVARTI 856 
Legal Practitioners Act (XVIII of 

1879), ss. 14, 36-Civil Procedure Code 

(Act V of 1908', s 141, О. XVI, т. 12—District Judge 

making enquiry against Pleader, whether “Court of 

Civil jurisdiction”—Production of documents, order 

for, legality of —Procedure. 

In the absence of any provision in the Legal 
Practitioners Act itself for summoning and enforo- 
ing the attendance of witnesses or the production 
of documents in an enquiry under the Act, the 
procedure prescribed by Order XVI of the Code of 
Civil Procedure should be followed as far as it 
can be made applicable фо proceedings under the 
Legal Practitioners Act, provided the proceeding is 
one held ina “Court of Civil jurisdiction.” 

The words "in any Court of Civil jurisdiction” 
in section 141 of the Civil Procedure Code are 
very wide, and the Court of a District Judge hold- 
ing an enquiry under the Legal Practitioners Act 
is a Cou.t of Civil jurisdiction within the meaning 
of section 141. Therefore, an order made by the 
District Judge in course of an enquiry under the 
Legal Practitioners Act against a Pleader for the 
production of certain documents under Order XVI, 
rule 12, of the Code of Civil Procedure is legal. 
C Млмро Lar Boy v. BASERALI, 28 С. W, N. 560 


806 

- s. 36 806 
Letters Patent (Вот.), cl. 28 491 
cl. 36 715 
Letters Patent (Mad.), cl. 15—Oriyinal 

Side Fees Rules, vr. 37, 88 —Tawation, review of, by 

Judge on Original Side—Order as to costs, whether 

‘judgment’—Appeal, whether lies. 

An order as to costs passed by a Judge sitting 
on the Original Side on a review of taxation by 
the Taxing Officer is a ‘judgment’ within the mean. 
ing of clause 15 of thee Letters Patent and an 
‘appeal lies therefrom to a Divisional Bench. M 
-KULASEKARA NAICKER v. JAGAD&MBAL AMMAL, 9 L. 
W. 322; 86 M. L. J. 351; 25 M. L, T, 292; 42 M. 352 


4 
Limitation Act (IX of 1908), s. 3 
. 747 








- S. 5 —Appeal filed beyond time—Delay in 
getting copies —Hatension of time—Sufficient cause— 
Time extended by predecessor, whether can be dis- 
allowed by successor. у 
А decree in favour of the plaintiff was signed 

by the Munsif on the 5th September. On the 

23rd Septgmber the defendant applied fôra copy of 
the decree On the 25th Séptember the Court closed 
for the pujas. On the 80th October the Court re- 
opened and on the same date an order was made 
rejecting the application for copies as the record had 
been sent ёо the District Court some 26 miles away. 

The defendant thereupon journeyed to the District 

Court, and ор the 31st October he filed a memorandum. 

of appeal and applied for copies and moved the 

Subordinate Judge, who was then in charge, to extend 

the time. On the 2nd November the Sub.Judge 

extended the time for filing copies to the 10th 

November and th® copies were filed on that date, 
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But*the District Judge on the 27th November 
reversed the decision of the Sub-Judge giving 
time Lo the defendant, stating thatthe defendant 
had been guilty of the maximum delay and that there 
was no reason for showing him any special favour: 

Held, that the District Judge should not have 
interfered with what had been done by the Sub- 
ordinate J&dge and that the defendant both as a 
matter of indulgence and asa matter of right was 
entitled to have his appeal heard. © UJIR Arr v. 
SIDDIQUE AHMED 882 
———— S. 5—Appeal presented to wrong Court— 

Time, entension of —Sufficient cause. 

When the valuation of a suit is fixed in the plaint 
below Hs 5,000 and no objection is made to it by 
the defendant, the plaintiff is justified in instituting 
his appeal in the District Court; and if the appeal 
is afterwards returned to be presented to the 
Ohief Court, on the ground that the valuation in 
reality is Rs. 5,000 or above, the time spent in pro- 
secuting the infructuous appeal should be deducted 
in computing the period of limitation prescribed for an 
appeal to the Chief Court. P BHAWANI SHANKAR 
v. [NDOSTRIAL BANK OF INDIA, LIMITED, LUDHIANA, 4 
Р. W. R 19.9, 31 P.L В. 1919 45 
SS. 5, I8, Sch. I, Art. 166—4ppli- 

cation to set saide execution sale—Limitation, whether 

can be extended—Fraud, what is. 

The provisions of section 6 of the Limitation 
Act cannot be applied for extending the period 
of thirty days provided by Article 166 of Schedule 1 
of the Act for making an application to set aside 
an execution sale. 

In order to avail himself of the benefit of section 
18 of the Limitation Act a party must show that 
he has by means of fraud been kept from the 
knowledge of his right to institute asuit or make 
an application. An act of fraud committed in 
some other connection is immaterial. Р Asa NAND 
v. JHANGI RAM, 2 P, W. R. 1919; 29 P. L. R. 1919 

. 


—s.6 Ы 
——— SS. 6, 7 ° 730 
SS. 6, 8, 15—Assignee of minor, right of, 

to extended period of limitation under s. 6— 

‘Injunction or order’ in в. 15, whether includes 

attachment, 

‘An attachment is not covered by the expression 
an injunction or order’ in section 15 of the 
Limitation Act. 

The assignee of а minor cannq avail himself of 
the privilege of the extension of limitation given 
by section 6 of the Limitation Act. The exemp- 
tion granted tothe minor by the section eis in the 
nature of a personal privilege which does not enure 
to & mere transferee. 

Per Oldfield, J.—Section 8 of the Limitation Act 
із апоШагу to and restrictive of the concession 
granted in sections 6 and 7 and does not confer 
any substantial privilege, М Raneasamt OuxTTI 
v. THENGAVELU ÜHETTI 3 
s. 8 380 
S. [2—Period during which copy lies 

undelivered, whether can be deducted—Time requisite 

for obtaining copies. 

What has to be regarded unfer section 12 of 
the Limitation Act is not the time actually spentin 
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securing the copies but the time requisite for that 
purpose. 

An appellant is not, therefore, entitled to deduct 
the days during which the copies lie ready bit un- 
delivered in the office. P Nur MUHAMMAD т, RAM 
Das, 4 P. L. R. 1919 i 760 
S. 12 (3)—Appeal Time requisite for, 

obtaining copies of decree and judgment, deduction 
of —Notification that arrangements have been made 
for delivery of copies during vacation — Printing 
charges, calling of, on last Courtday before vaca- 
tion—Payment on re-opening day—Computation of 
time. 

Where under a rule arrangements are made by a 
High Court for delivery of copies during the Court 
vacation, it is necessary that all steps for obtaining 
copies should be taken during the vacation. 

Whtre, therefore, printing oharges were called for 
on the last Court day before the vacation and they 
were paid only on the re-opening day of the Court: 

Held, that the whole period of the vacation must 
be reckoned in computing the period of limitation. 
М Kapr MonIDEEN SAHIB v. ABUBAKKAR SAHIB, 
(1918) M. W. N. 856; 9 L. W. 8; 35 M. L.J. 192; 25 











M. L. T, 245 518 
S. 18 610 
s. 20 862 
- 5. 22 353 


—-— Sch. I, Art. 7—"Artisaw", meaning of. 
The word "artisan" in Article 7 of Schedule I 
of the Limitation Aot denotes a mechanic or a 
workman who has acquired some manual skill. 
It does not apply to the higher classes of work 
which involve responsibility and intellectfal train- 
ing. S NAVALMAL v. MANGALDAS, 12 S. L. В. 140 97 
Art. IO 48 
Art. 10—Pre-emption suit—Sale 
of fractional shares of zemindari— Physical ровзев- 
sion, whether possible— Limitation. 

The subject-matter of a sale of fractional shares 
of a zemindari situate in several khatas is not 
capable of being taken physical possession of 
within the meaning of that expression in Article 10, 
Schedule J, of the Limitation Act. A suit, there. 
fore, to enforce a right of pre-emption in respeot 
of such a sale would be time-barred if brought 
after the expiration of one year from the date 
of the registration of the sale-deed. А Umpso Bua 
v., MUKHTAR BEG, 17 A. L. J. 269 80 
——— Arts. 11, 120, applicability 

of—Suit for declaration that certain property ts 

liable to attachment and sale in execution of decree— 

Limitation. 

Plaintiff attached a certain house in execution 
of his decree against defendant, judgment-debtor, 
whose brother preferred objections on the ground 
that he was the sole owner of the property as the 
judgment-debtor had ‘relinquished his interest in 
it by a deed of release. The objection having 
been allowed, plaintiff sued fora declaration that 
the house was liable to attachment and gale in 
execution of his decree: 

Held, that the suit was governed by Article 11 of 
the Limitation Act and having been brought within 
one year from the date of the order passed by the 
Court of execution, was not barred by time, 
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Article 120 comes into operation only when no 
other Article is applicable to a suit. 

A person cannot simply by invoking Article 11 
.of Schedule I of the Limitation Act get over the 
law of limitation, if his title to the property has 
by lapse of time been extinguished. A suit, though 

brogight within the period allowed by Article 11, 

? may yet be barred by some other provision of the 

Limitation Act and may consequently fail on that 

ground. P HARNAM SINGH v. KISHEN Cuanp 6 
Sch. I, Art. 11 649 
Art. I I—Civil Procedure Code 

(Act V of 1908), О. XXI, v. 63—Attachment—Objec- 

tion, dismissal of, jor default of objector—Title suit 

—Lwnitation. 

Where & person objects to the attachment of 
property in execution of a decree on the ground 
that it is not the property of the judgmentedebtor, 
and on being afforded an opportunity to adduce 
evidence in support of his objection fails to do so 
„and his objection is disallowed, a suit by him or 
his vendee to establish his right must, under Article 
11 of Schedule 1 of the Limitation Act, be brought 

' within one year from the date of the order, 
otherwise it will be barred by time, A QULAB т. 
MUTASADDI Lan, 1 U. P. b. Е. (Н. С.) 41; 17 A.L.J. 
674 748 


— 











Art. 61—Guardian and ward— 
Suit by guardian foi recovery of money spent on 
ward’s murriage—Cause of action—Limitation. 
Plaintiff sued for recovery of money alleged to 

have been spent by her on the marriage of her 

ward, the defendant. 16 appeared that the marriage 

took place 9 years before suit: . 

Held® that plaintiff's cause of action arose at 
the time of the marriage and not on the termination 
of the guardianship and that the suit was barred 
by time under Article 61 of Schedule I of the 
Limitation Act. P MALAE-UN-NISA v. Pax 306 
Art. 62 444 
Art. 66—Civil Procedure Code 

















(Act V of 1503), О. XXXIV, т. 6—Mortgage bond · 


—Money payable after seven years or on default 
in payment of interest—Suit on bond —Application 
for personal decree—Limitation applicable. . 

A mortgage-bond, dated September 1902, provided 
for the repayment of the money advanced upon 
it after the lapse of seven years and the payment 
of interest yearly, leaving it optional with the 
mortgagee to recover the principal either on default 
of payment of interest, or after the expiry of the 
term. Default was made in the payment of interest 
in 1403, The mortgagee sued in 1914 and obtained 
a decree against the mortgaged property, but the 
amount realised by the sale of that property in 
execution being insufficient to cover the amount 
of the decree, he applied, under Order XXXIV, 
rule 6, of the Code of Vivil Procedure, for a personal 
decree, when it was objected that the remedy 
by way of a personal decree was barred by limita- 


коа, that Article 66 of Schedule I of the Limitation 
Act applied to the case and that the suit, having 
been brought within six years from the expiry of 
the term given in the bond, was within time. A 
MAKRAND SINGH v. KALLU біхөн, 17 A. L. `J, 647; 1 
U. P. L. В. (Н. О.) 78 640 
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—Sch. I, Art 75.—Chit fund, amount due 
for subscriptions to —Instalment bond, execution of, for 
future swbscriptions—Suit on bond—Cause of action 
—Provision for payment of whole amount on default 
of any instalment “on demand”—Absence of demand, 
effect of. 

Where a bond was executed for subscriptions pay- 
able to a Chit fund in certain specified ¢nstalments, 
and for payment of the whole amount remaining 
due on failure to pay any instalment on demand: 

Held, (1) that а claim for the whole amount due 
on default of any instalment could only be based 
on the bond and not on the original cause of action. 

(2) that the expression ‘on demand’ was not 
merely a technical one meaning that the money 
was payable at once, but that it was intended to be a 
condition precedent that a demand should be made 
if the whole amount was to be asked to be paid at 
once. WI SEETHARAMAYYAR v. MUNISAMI MUDALIAR, 
(1919) M. W. №. 185; 9 L, W. 427 








———- Art. 8I 611 
Arts. 83, 97, 116 -Vendor 
and purchaser—Covenant for title, breach of— 


Indemnity bond, construction of — Vendor undertaking 

liability in damages against mortgage, sale, security, 

etc, or other disputes—Loss of property owing to 

adverse claims—Cause of action—Limitation, com- 

mencement of 

Defendant sold certain land to the, plaintiff by 
a duly registered deed. He also executed a registered 
indemnity bond undertaking to indemnify the 
plaintiff against “mortgage, sale, security, eto. 
minor suits and other disputes on the property.” 
The plaintiff was, by the terms of his purchase, 
to redeem a subsisting mortgage, but when 
he sued to redeem the mortgage he was met by 
adverse claims of two persons. 16 was found 
that the defendant had no title to the pro- 
‘perty at the date of his sale, This finding was 
upheld by the High Court in second appeal. 
Plaintiff brought the *"presegt suit for damages 
ayainst the defendant basing his claim, (1) on the 
implied warranty as to title“ under section 55 of 
the Transfer of Property Act, (2) onthe indemnity 
bond, and (3) on the ground of misrepresentatioa 
by the defendant as to ownership. The trial 
Court found that the claim on the implied covenant 
was barred as it was brought more than 6 years 
after the date of the sale, but that the claim based 
on the indemnity bond and misrepresentation was 
not barred as the suit was instituted within 6 
years of the High Courtdecree, He detreed as and 
for damages Rs. 100 fixed by fhe parties, interest 
on theesame at six peg cent. and plaintiff's costs 
of the litigation as against the adverse claimants: 


Held, (1) thatthe claim on the implied covenant 
efor good title was barred under Article 116 o 
Schedule I of the Limitation Act; 

(2) that the claim based on misrepresentation 
was also barred as it was preferred more than 
8 years after the date of the High Court decree; 

(3) that the language of the indemnity bond was 
wide enough to include loss caused by an adverse 
title being set up by third parties; 

(4) that the elaim based on the indemnity bond 
was governed as to limitation by Article 116 and not 
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' by Agticle 83 of Schedule I of the Limitation Act and 


т. MANGALDAS, 128. L. В 140 


was, therefore, within time; 

(5) that plaintiff was entitled to interest under 
the Interest Act but not to the costs of the 
previous litigation. М VenxaTacHALLAM PILLAI v. 
KRISHNASWAMI PATHAN 673 
Sch. I, Art. 97 444, 673, 815 
Arts. 102, 7—Wages, swit to 

recover, by engineer — Limitation. 

A suit by a mechanical engineer, who was in 
charge of an engine which worked the defendant's 
mill, to recover the amount of his wages would be 
governed by Article 192 and not by Article 7 
of Schedule I of the Limitation Act. S ниш 
— —— Art. 105—Mortaage—Redemp- 

Чоп — Buit by mortgagor for compensation for loss— 

Limitation. А 

The period of limitation applicable to a suit by 
a mortgagor against his mortgagee, brought after 
redemption of the mortgage, for compensation for 
loss caused by the latter having cut trees standing 
on the mortgaged property is contained in Article 
105 of the Limitation Act, and time begins to 
run from the date of the redemption 

Where a mortgage was redeemed by means of 
deposit under section 83 of the Transfer of Property 
Act and the mortgagor, on entering into розвея- 
sion of the mortgaged property and finding that 
certain trees standing on the same had been cut 
by the mortgagee during the subsistence of his 
possession, sued within three years from the date 
of the re-entry for componsation for the loss caused 
thereby: 

Held, that the suit was governed by Article 105, 
Schedule I, of the Limitation Act and was well 
within time. О Raw SUKH v. INDAR Kunwag, 6 О. 
L J, 53 

















——— Art. 115—suit for damages jor 
breach of betrothal contract —Burden of proof— 
Limitation, * t 
Ina suit for damages for breach of a betrothal 

contract, the onus is ‘in the first instance upon the 

plaintiff to prove that the betrothal contract was 
breken within three years of his bringing the suit. 

Р Mewa SINGH v. NARAIN SINGH 735 


— —— ——— Art. 116 220, 673, 862 
———— — Arts. 116, 120, 132— 
Mortgage - Suit to enforce payment of value of 
paddy secured by hypothecation of property—Limi- 
tation. | Y 
Defendant executed a mortgage bond to secure 
repayment of paddy. The bond provided that the 
paddy should be repaid by instalments, 
that on unpaid instalments interest should 
run at the rate of 3 chattacks per 1 kuri of paddy, 
and that in case of default the mortgagee would e 
be entitled to value the paddy due on account of 
principal and interest at certain rates and to realise 
the same by sale of the mortgaged property. In 
a suit by the mortgagee to enforce the mortgage : 
Held, рег Teunon, J. (Walmsley, J. dissenting)— 
that the 12 years’ rule of limitation would apply, and 
that the six years’ rule of limitation provided in 
Article 116 or Article 120 of ScMedule I of the 
Limitation Act was not applicable to the case. 
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Per Walmsley, J.—That the six years’ rule was 
applicable to the case. C SRIDHAR CHANDRA MAITI v. 
Bam GOBINDA Jana, 29 C. L. J. 368 608 
Sch. I, Art. 120 6, 324,608 
Art. 120, applicability of. 

Article 120 comes into operation only whén no 
other Article is applicable to a guit. P Навулм 
SINGA v. KISHAN CHAND 6 
Art. I 20- Declaration of title, 

suit for —Partition proceedings — Plaintiffs directed to 

file civil suit—Cause of action — Limitation — Evidence 

Act (I of 18772), s. 115— Estoppel— Proprietor, whe- 

ther estopped from questioning wrong entry in 

setilement papers, 

In 1887 the defendants were recorded in the 
village settlement papers as the owners of a plot 
of Jand. In 1914 they applied for partition but 
plaintiéis, the remaining co.sharers, objected that 
the settlement entry was wrong and that the plot 
was the joint property of all the co-sharers. The 
partition Court, acting under clause (b) of section 
111 of the U. P. Land Revenue Act, referred the 
plaintiffs toa Civil Court for the determination of 
the question of proprietary title: 

Held, that, in the absence of anything done by 
the plaintiffs at the settlement of 1887 whereby 
the defendants or their predecessors-in-title were 
induced to alter their position to their own dis. 
advantage, the plaintiffs were not estopped under 
section 115 of the Evidence Act from asserting 
that there was at that time a mistake made in 
respect of the proprietary title to the plot in dispute; 

(2) that quite apart from any cause of action 
which may have been furnished to the plaintiffs 
by the settlement entry of 1887, the prodhedingg 
in the partition Court gave iise to a fresh cause 
of action, which came irto existence either on the 
date the application for partition was filed, or on 
the date the order passed in those proceedings 
was made, and that, therefore, their suit was not 
barred by limitation. A KALI Prasap MISIR v. 
HARBANS Мізів, 17 A. І, J. 588 767 
——— Art. 120— Mutation proceedings 

— Consent—Presumption. 

A suit to obtain a declaration of nullity in ros. 
pect of (а) an adoption and consequent entries in 
the revenue papers, (b) a mortgage executed by 
one of the defendants, and (c) mutation of names 
after the death of the last female holder, must 
be brought within the period prescribed by Article 
120, Schedule I, of the Limitation Act. 

In the absence of evidence, there can be no 
presumption that the persons adversely affected by 
mutation proceedings consented thereto. A 
BALBHADER PRASAD v. PRAG DATT, 17 А, IJ. 765 

: 938 
Art. I123—Suit by one heir for 

Share of property against co-heir—Limitation ape 

plicable, 

Article 128 of Schedule I of the Limitation Act 
only applies to suits against a defendant who is 
legally bound to distribute the estate, for instance 
an executor or administrator, and not to a suit 
by one heir against а co-heir. P MANGAL SINGH v. 
SHANKARI 746 
— — Art. 132 608 
— — Art. 132—Mortgage, construction 
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of—Suit to enforce payment—Limitation, com- 
mencement of — Consideration, payment of —Burden of 
proof. 

. Wh&re a mortgage bond provided for repayment 
of principal and interest by the month of Chaitra 
1305; and if the mortgagor failed to repay the 
amgunt upon thgt date, he was to give to the 
mortgagee the produce of the mortgaged property 
for the succeeding three years, namely, for 1306, 
1307 and 1808 B.S, together with a further provi- 
sion that the mortgagor would not thresh the 
produce without the permission of the mortgagee, 
and that if he did so the mortgagee would realize the 
principal and interest in Magh 1308: 

Held, that before 1308 no cause of action accrued. 
for the realization of the money due upon the 
mortgage-bond, inasmuch as the proviso with regard 
to the question of produce extended the eperiod 
of limitation until the year 1808. 

If it is clear upon the evidence that the statement 
in a mortgage-bond with regard to the passing of 
consideration is fictitious, the mortgagee, in order to 
succeed, is bound to provein some other way that 
he made the advance which he alleged. C BHUTNATH 
Bose v. KALI PRASAD PATRA 
Sch. 1, Arts. 135, 14.2—Mortgage— 

Suit for possession by mortgagee against stranger— 

Limitation applicable, 

Article 185 of Schedule I of the Limitation 
Act applies only to a suit by a mortgagee against 
the mortgagor or в person deriving title from the 
mortgagor. 

J. and P., two brothers, owned a house. P. mortgaged 
his half share without possession to the plaintiff 
in 189%. In 1897 he executed another deed reciting 
that possession was given to the mortgagee on 
account of default in payment of interest on the 
first mortgage. In 1915 defendant had the whole 
house sold in execution of a decree obtained against 
J. and his sons and purchased it himself. He and 
his sons having taken possession of the whole 
house, plaintiff brought the present suit for posses- 
sion of the half share mortgaged by P.: й 

Held, (1) that the suit was governed by Article 
142 of Schedule I of the Limitation Act and not by 
Article 135 and was within time; 

(2) that the possession of the plaintiff was to 
be presumed from thefact that he was a co-sharer in 














the house with J., who was in possession. P 
CHANAN MAL v, MELA RAM 62 
——— Art. 142 762 

Art. I44 324, 908 








Art. 144.—Adverse possession— 
Shamilat, partition of—Continucus possession for 
over 12 years—Ruit for recovery of possession, whether 
barred. 

Plaintiffs sued for recovery of a plot of land 
which on partition of the shamilat had been award- 
ed to the defendants. It appeared that the parti- 
tion proceedings began in 1896, and in 1898 the 
ancestor of the plaintiffs applied that he should 
be awarded the shamilat proportionate to the land 
attached to his well. This application was dis- 
missed on the 28th May 1899 and the shamilat area was 
awarded to the defendants. The Assistant Collector 
sanctioned the partition on the 12th December 1899 
and effect was given to it in January 1900: 
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Held, that the defendants having obtained passes | 


sion of the areain dispute in December 1899, their 

possession was adverse to the plaintiffs and had 

ripened into ownership before the present suit 

was brought Р LAKHERA v. МАНЛ 50 

— — —Sch. 1, Art. I44—Co-owners — Adverse 
possession — Burden of proof. 

One N. bought a house and on his death it was 
held by his widow. She died over 12 years prior 
to the suit and it was found that ever since her 
death N.s brother G. had remained in sole possession 
of the house. G. made a gift of the house in favour 
of his daughter, and his brother and another brother's 
son sued for possession of $rdsof the house and claim- 
ed a declaration with respect to the other rd 
that the gift shall not affect their reversion- 
any rights: 

Held, (1) that the suit was governed by Article 144 
of Schedule I ofthe Limitation Act; 

(2) that as G. was already living in the house 
in suit when N's widow, died the presumption was 
that he stayed on on behalf of all the co-owners; 

(3) that the onus was on the defendants to 
prove that their possession had been adverse for 
12 years prior to suit; 

(4) that they having failed to discharge the onus 
the plaintiffs were entitled to get their share, P 








MANGAL SINGH v. SHANKARI 46 
Art. 166 610 
Art. 181 — Mortgage — Pre- 








liminary decree—Decree absolute, limitation for, 

commencement of — Period of grace, empiration of. 

The right to apply for a decree absolute in a 
mortgage suit does nob accrue until the period of 

‘grace given in the preliminary decree has expired 
and, therefore, limitation does not begin to run till 
the expiration of that period. Pat Ras BEHARI 
SINGH v. JUMAN LAL, (1919) Pat 272 ' 544 
. Art. 182—Execution of decree 

—Date of decree, what is — Ex parte decree set aside 

at instance of one defendant but confirmed against 

others—Limitation, commencement of. 

A-decree for a sum of money was made ew 
parte against defendants Nos. 1, 2 and 3. On the 
application of defendant No. 8 for setting aside 
the decree, the Court ordered that the suit as 
against defendant No. 8 should be dismissed, but 
should be decreed ет parte against defendants Nos. 1 
and 2, although they were not made parties to the 
proceeding: 

Held, that the order, in so far as it purported 
to be one mad$ against defendants Nps. 1 and 2, 
was a mere nullity, so that the only decree which 
was enforceable against then? was" the original 
ев parte decree, and, tiferefore, limitation for exe- 
cution began to тип from the date of that decree, 
and not from the date when the application of 

e defendant No. 3 for setting aside the ew parte decree 
was disposed of. C UMESH CHANDRA Roy v. AKRUR 
CHANDRA SIKDAR, 46 С. 25 15 
Art. 182 (5)—Application for 
time, whether step-in-aid of execution. 

An application by a decree-holder during the 
course of execution proceedings for time to ascer- 
tain the address of a judgment-debtor is a step-in-aid 
of execution. A® Ѕнко SHANKAR Lan v. RADHE 
SHIAM 278 














Vol. L] 


[2 
Limitation Act—coneld. 
"e — Sch. I, Art. 182 (5)— Application to 


withdraw application for execution, whether step-in- 

aid of execution. 

An application to withdraw a previous application 
for execution is purely a redundance and is, there- 
fore, not a step-in-aid of execution and cannot 
operate to save limitation. Pat Raraxat Hussain 
v. MEHDI HuesarN (1919) Pat, 80 4 
—————— Art. 182 (5) - Civil. Procedure 

Code (Act V of 1908), О. XXI, т. 95, application 

under, whether step-in-aid of execution. 

An application. by a deoree-holder under Order 
XXI, rule 95, of the Civil Procedure Code to obtain 
possession of the property purchased by him in 
execution of his decree ie а step-in-aid of execution 
within the meaning of clause (5) of Article 182 
of Schedule I to the,Limitation Act, and saves 
limitation for subsequent applications to execute 
the decree. А Basu Rax v. РЕАЕЕҮ Lat, 17 А. L. 


J. 496 I43 
—— —-— —- Art. 182 (7) 364 
Madras City Municipal Act (Ili of 

1904), SS. 2241, 427, 443 —Requisition to 

execute work or alterations—Reasonable time not 

given, effect of —Party in default, liability of—Appeal, 
absence of, under 8.924 (1), effect of—‘Latrine’, 
meuning of. 

The expression 'latrine' in section 224 of the 
Madras City Municipal Act includes water closet and 
conveniences with water connections. 

A person who is required toexecute a work or 
alterations within the fourteen days mentioned in 
section 224 ofthe Madras City Municipal Act is 
not liable for the consequencés of his making default, 
if fourteen days are not reasonably sufficient for 
the purpose. In such a case the notice is void 
and disobedience to it is neither an offence nor can 
form a ground of civil liability unless compliance is 
reasonably possible. 

Failure to appeal to the Standing Committee 
against an order under sgction 224 (1) of the 
Madras City Municip#l Act does not bar the party's 
right to defend a suiteinstituted against him under 
section 443 of the Act. WI Corporation or MADRAS 
v. APPASAML PILLAI 25 М. L, T. 353 
SS. 427, 443 247 
Madras. Estates Land Act (I Mad. 

of I908), s. 13 (3)—Landlord and tenant— 

Garden crops, raising of, from wells dug by tenants 

at their ewpense—Enhancement of rent—Implied 

contract—Payment for a long series of years—Pre- 

sumption, of consideration. . 

There was a contract between the landholder 
and the terants ff a Zemindari to pay rent for 
their holdings at a partieular rate, and tBe Ryots 
solely at their own expense raised garden crops 
by digging wells aud thereafter had been paying 
increased rent Оп а question being raised whether 
an agreement to pay higher rent supported by 
consideration could be inferred from a course of 
payment ranging over a number of years: 

Held, Per Wallis, О J.—The Court may infer 
consideration for a contract to pay at the enhanced 
rate from a long course of payment if that is 
the sole fact to go upon: bitin dealing with the 
question of presuming the agreement and the 
consideration therefor that together make up & 
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contract, the Court should not be governed by 
that fact alone but should come to a conclusion 
on all the circumstances of the case. 

Per Ayling, J. - Тһе Court cannot infer consiglera- 
tion for a contract to pay rent at the enhanced 
rate solely from a long continged course of such 
payment. 

Per Coutts Trotter, J.—If the cottinued paym®nt 
of rent were the sole fact before the Court, it would 
be entitled to presume consideration from it; but 
if there are other facts before the Court, it must 
refuse to treat the payment as raising a presump- 
tion, aud, while giving it such weight as it thinks 
fit, perhaps a determining weight, treat it merely 
as a portion of the evidence in the case, subject 
to be weighed against and perhaps overtopped 
by the evidence on the other side 

Per Geshagiri Aiyar, J.—A course of payment, if 
nothing else appears, may be an element to be 
considered in arriving at the conclusion whether 
there was consideration for it or not: but if there 
was a fixed payment before and the rate was 
enhanced solely because the tenant had cultivated 
new crops by his own exertions, there is no room 
for presuming consideration under the circum- 
stances 

Per Kumaraswami Sastri, Ј.—16 is open to the 
Court from a long continued course of payment 
of enhanced rent to presume tkat there was an 
agreement to pay which had a lawful origin and was 
supported by consideration, where itis satisfied that 
it would be unreasonable, from lapse of time or other 
circumstances, to call on the landlord to give direct 
evidence asto the terms and circumstances that 
gave rise to the payment, and when circuiystances 
exist which would render the drawing of the 
presumption reasonable in law and probable in 
fact. If all that appears is a long course of 
payment, the presumption may well be drawn. 
М PERIAKARUPPA MUKKANDAN v. RAJA RAJESWARA 
SETHUPATHI, (1919) М W. N. 161; 42 M. 475 616 


S. 13 (3)-Vanpayir, charge for—Crops 
grown by aid of temporary wells, whether improve- 
ments 
Temporary wells by which crops are grown are 

improvements within the meaning of section 18 
(3) of the Madras Estates Land Act and a charge 
for vanpayir is legally leviable in respect thereof. 

The expression ‘improvement’ in the section is 
not restricted to permanent improvements, but also 
includes temporary improvements which materially 
enhance the value of the holding for the period 
during which they are in existence М Rasan or 
RAMNAD v, MEERASA MARAKEAYAR 892 
ss. 45, 153, Sch., Part A, Art. 

19—Madras Mstates Land Amendment Act (IV of 

1909), s. 8—Registered lease to non-occwpancy 

ryot for more thun Б years granted before Act— 

Ejectment, suit for—Jurisdiction of Revenue Cowt 

—Tenant of ‘old waste’, liability of, to eviction — 

Mesne profits, award of, by Revenue Court, 

Section 153 of the Madras Estates Land Act, as 
amended by section 8, Madras Act IV of 1909, gives 
ample power to alandholder to sue in a Revenue 
Court to evict a non-occupancy ryot occupying land 
in his estate under a lease for more than five yearg 
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granted before the commencement of the Act and 
holding over after the expiry of the term. 

It is competent to a Revenue Court to award 
mesr profits. 

Per Sadasiva Aiyar, J—The Amendment Act of 
1909 was intendef& to add one more independent 
greund to the ggounds (а) to (е) in section 163 of 
the Act of 1908 on which the tenant was liable 
under the unamepded section to be ejected at the 
guit of the landlord. М JAMPANA Somapu v VENKATA 
RAMAYA APPA Row, 86 M. L. J. 248; 42 M. 316 

946 


: - 5. 153 946 
Sch. Part A, Art. I9 946 


Madras Estates Land Amendment 
Act (IV of 1909), S. 8 946 
Madras Hereditary Village Offices 
. Act (IIL of 1895), s. 21, scope of —Madrae 
Proprietary Estates Village Services Act (II of 1894), 
ss. 9, 10, 11, 15—Suit to declare appointment 
illegal, maintainability of—Jurisdiction of Civil 
Court—Amalgamation of villages—-Creation of new 
office of headman—Appointment by proprietor— 
Divisional Officer, power of, to cancel appointment by 
proprietor—Jurisdiction of Collector and Board of 

Revenue to interfere with Revenue Officer’s order. 

Where a person appointed by the proprietor 
under section 15 of the Madras Proprietary Estates 
Village Services Act of 1594 is not disqualified 
‘ander any of the five heads (a) to (e) of sub- 
section (1) of section 10 of the Act and the. appoint- 
ment has been duly reported to the Divisional 
Officer, the latter has no right to take action 
under Section 11 and exercise the power of making 
an appointment himself. 

Clanse (3) of section 15 of the Madras Proprietary 

Estates Village Services Act vests the power of 
making an appointment, where no report has been 
submitted in accordance with the last sentence 
of clause (1), in the Divisional Officer alone and 
neither the Collector nor the Board of Revenue 
can interfere with his order by way of appeal or 
otherwise. 
. Per Sadasiva Aiyar, J—Section 21 of the Madras 
Hereditary Village Offices Act prohibits Civil Courts 
from deciding any claim to succeed to particular 
offices, but not any claim to be appointed in the 
first instance to any of those offices. A suit, there- 
fore, for a declaration that an appointment of 
village headman made under section 15 of the 
Madras Proprietary Estates Village Services Act 
is illegal and that plaintiff is the legally entitled 
headman is cognizable by a Civil Court, 

Section 14 (3) of the Madras Proprietary Estates 
‘Village Services Act does not vest the power of 
appointment in the Divisional Officer by reason of 
the proprietor having selected a person outside 
the family of the last holder of the office. 

The office of headman may be held by two per- 
sons, one exercising Police and Magisterial func- 
tions and the other performing revenue and other 
duties. 

Per Napier, J., dissenting —A suit to declare that 
‘the plaintiff is a person eligible for a village office 
«under the Madras Hereditary Village Offices Act 
of 1895 and that, therefore, the appointment of 
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another person not eligible under the Act is bad, 
is not cognizable by a Civil Court. 

It is not open to a man who has no right and 
claim in himself, and does nob bring the suit 
as a member of the public affected by the appoint- 
ment, to ask for a declaration that the person 
appointed is not a person qualified “to hold the 
office. М Knrisunaswamr NAIDU v. AKKULAMMAL 
AVERGAL, 24 M. L. T, 489; (1919) М. W. N. 29; 9 Tas 
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MadrasImpartible Estates Act (I! 
Mad. of 1904), S. 4—Impartible estate— 
Mortgage by proprietor or his heir—Suit on mortgage 
—Plea that debt not binding om estate —Decree от 
confession оў judgment, validity of— Execution pro- 
ceedings—Enquiry into character of debt, whether 
competent— Estoppel. 

The Madras Impartible Estates Act of 1904 is 
founded on public policy, being intended to pre- 
vent transfers of impartible property, not to lay 
down conditions on which they can be made. 

A mortgage oreated on an impartible estate 
cannot, if invalid under the said Act, be validated 
by the mortgagor or any others interested in the 
property confessing judgment and the policy of ® 
the Act, which is to preserve the estate intact, 
cannot be defeated by the device of a consent 
decree. 

There is no estoppel against a Statute. It is 
the duty of the Court to give effect to a Statute 
in spite of the conduct of the parties. 

In a suit on a mortgage of the estate of Tarla, 
the Ist defendant, the proprietor mortgagor, and 
defendants Nos 2 to 7, members of his family 
interested in the estate, pleaded that there was no 
necessity for the mortgage and that the same was 
not binding on the estate. Eventually, however, the 
suit was compromised and the parties presented 
а razinamah, whereby the defendants admitted 
the binding character éf tha debt and agreed to 
pay the amount in certain instalments, and on 
failure of payment, the propérty was to be sold. 
Default having been made in payment, the plaintiff 
applied under Order XXXIV, rule 5, Civil Procedure 
Code, fora final decree and for sale of the mort- 
gaged property. The lst and 2nd defendants ob. 
jected on the ground that the estate, being im- 
partible, was not liable to be sold and that the 
debt, not having been contracted for necessary 
purposes, was npt binding on the estate. The 
District Judge held that it was not open to the 
parties to go behind the razinamap: А 

Held, 41) that it was cqmpetent to the Court to 
enquire into the question of the validity and 
binding character of the mortgage and that the 
consent decree could not override the express 
provisions of the Madras Impartible Estates Act of . 
1904; : 


(2 that the defendants were not estopped from 
questioning the character of the debt by reason of 
the razinamah. Wl RAMACHANDRA SURU о. AKELLA 
VENKATALAKSHMINARAYANA, (19013; М. W. N. 832; 
87 M. L. J. 65 577 


Madras Local Boards Act (V Mad. 
of 1884), s. 95 809 
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Kama Sa 98 (1), (2)—‘Other person duly au- 
thorised as aforesaid’, meaning of—Delegation of au- 
thority. 

The words ‘other person duly authorised as 
aforesaid’ in section 98 (2) of the Madras Local 
Boards Act do not refer only to ‘some person duly 
authorised by him in that behalf? mentioned in 
section 98 (b: of the Act. 

There must be a separate authorization -under 
each clause of the section and the words ‘as aforesaid’ 
in clause 2 must be read as meaning ‘by him in that 
behalf’. М Pustic PRosECUTOR v. SANKARALINGAM 
Moopan, 20 Cr. L. J. 395: 37 M. L. 7. 9? 1003 
Madras Proprietary Estates Vil- 
- lage Service Act (П of 1894), ss. 

9, IO, 11,15 185 
Е S. 22—Computation of annual rent value 

by subordinate of Revenue Officer — Valuation not 
adopted by Revenue Officer, effect of. 

* Under section 22 of tho Madras Proprietary 

Estates Village Service Aot, it is incumbent upon 
the Revenue Officer in charge of the Division to 
fix the annual rent value of the estate. The com- 
putation of value by his subordinate officer is not 

a sufficient compliance with the section. М Srcaz- 
e TARY OF STATE v. RAJA oF RAMNAD, 36 M. L, J. 426; 9 

L.W 474 ; 613 

Madras Surveys and Boundaries 
- Act (IV of 1897), S. II, order under— 
. Plaintiff claim disallowed— Subsequent suit for 
' possession against plaintiff— Res 7udicata— Civil 

Procedure Code (Aot V of 1908), в 11 43 

Majority Act (IX of 1875), s. 2 (a) 





Malicious prosecution, damages for, suit 
. for—Criminal Procedure Code (Асі V of 1898), s. 
107, proceedings under, nature of. 
“ Proceedings under section ‘07 of the Criminal 
Procedure Code are of а quasi-criminal nature 
which may involve considerable restriction of the 
liberty of the person apd mest necessarily injure the 
credit and reputation of the accused, so that an 
action to recover danfages for malicious prosecution 
would lie їп respect of such proceedings. A 
MUHAMMAD NIZAMULDAH KHAN v. Jat ВАМ, 17 A. L. J. 


776 140 


Merchandise Marks Act (IV of 
1889), ss. 6, 7—Репаї Code (Act XLV of 
1860), s. 450—“Merchandise,” meaning of—Trade 
mark, what is—‘Persons whose goods they are", 
meaning. of —Affiving of name*to goods—Offering 

- goods of another as one’s own—Offence. 

‘Tha main object of the Legislature contained in 
the Merchandise Marks Att and similar enactments 
їз to prevent a trader passing off his own goods as 
those of another. 

' In connection with trade marks, ‘merchandise, 

conveys the idea of goods offered for sale by some 

person or persons concerned in or connected with 
the history of the goods of whose guarantee and 
reliability the trade marks are a symbol. 

The word “merchandise” in sections 478 and 4«0 
of the Penal ''ode implies goods not only offered 
ór sale, but also selected, and, so to say, guaranteed 
bv the proprietor of the trade mark; and а selector- 
importer who affixes his name or other trade 
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Merchandise Marks Act—concld. 


marks to goods is a person “whose merchandise 
they аге”, within the meaning of section 480 of the 
Penal Code. 

‘The affixing of a name to goods can be a 
valid trade mark, and it is not necessary for & 
mark on goods to be a trade mark that, the 
goods should be in the market with the mark affixed 
for any definite or any considerable time. e. 

Where an accused person passes off his own inferior 
goods as the superior goods ef the complainant 
and counterfeits the complainart’s trade mark, the 
complainant must prove the reputation of his 
trade mark, for otherwise the counterfeit mark 
does not involve a false representation that the 
But even 
in such a case if the accused were to mark his 
own inferior goods with the name of the com- 
plainant, it would be unnecessary for the com- 
plainant to prove the reputaticn of his mark, for 
the complainant’s name forged on the goods would 
be in itself a direct representation that the goods 
are of the complainant. 

Where, however, the accused puts his own name 
on goods purchased from the complainant and 
passes them offas his own goods in order to ad- 
vertise himself, no question of the reputation of 
the complainant’s trade mark arises. In such a 
case the appropriation is not of the complainant’s 
mark but of the complainant’s goods and the 
inscriplion of the accused’s name on the goods is 
& representation that the goods are of the accused. 
S DuuzaR v. HOLLAND Bomray TRADING Co, 128 L. 
R. 129; 20 CR. L J. 277 165 
Mesne profits, application for assessment of, 
` dismissal of—Further application for  asgessment, 

whether maintainable. 

The rejection of an application for the assess- 
ment of mesne profits awarded by the deoree in 
a suit for possession of lands debars a further 
application for assessment, as the rejection has the 
effect of dismissing the suit. € PURNA CHANDRA 
Ray v. JOGENDRA Nats, 29 О. L. J. 470 262 
Minor, suit against—Guardian ad litem, appoint- 

ment of, without notice, validity of—Deoree, whe- 

ther binding on minor 101 
Misrepresentation, action for 673 
Mortgage, anomalous — Personal covenant, 

absence of —Simple money decree, whether could be 

passed. 

A deed of anomalous mortgage did not contain 
any independent covenant to pay except the usual 
stipulation for re-payment after the fixed term; there 
was, however, æ personal remedy against the 
debtor available to the creditor if the whole of the 
debt could not be satisfied out of the sale-proceeds 
of the mortgaged property. It was found that 
registration of the deed had been effected by a 
fraud on the registration law: 

Held, that the creditor could not rely on the 
personal covenant and get a simple money decree, 
as that covenant could be availed of only in a 
cartain contingency, viz , the insufficiency of the sale- 
proceeds to discharge the whole debt, which had not 
arisen. О Karga v. MATHURA Das, 21 О. О. 81! 

220 
==, assignment of, benami—Benamidar, right 
of, to sue on mortgage. 
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An assignee of a mortgage, who is a mere be- 
namidar, is entitled to sue onthe mortgage. M 
VAITHEESWARA IYER v. SRINIVASA RAGHAVA IYENGAR, 
86 M. L. J. 289; 9 L. W. 362; 42 M. 348; 25 M.L Т. 
851; (1919) M. W. N. 299 309 
——, benami, suit on—Bona fide mistake— 

Previous suit Q&gainst third — parties—Plaintif, 

awhether bound фу statements made in that suit— 

Estoppel. : 

One N. filed a spit for recovery of a certain 
sum as principal and interest on the security of 
a mortgaged shop but a preliminary objection having 
been taken that the deed was benami and that 
the real mortgagees were G. and his brothers, the 





trying Court ordered that they should be made. 


plaintiffs and N. made a defendant and returned 
the plaint for amendment, which was accordingly 
amended and re-filed. A decree having been passed 
in the plaintiffs’ favour, two separate appeal’ were 
filed, one by the representative of the original 
mortgagor and the other by the sons of one B., 
who had purchased the shop in execution proceed- 
ings. The Appellate Court dismissed the suit on 
the ground that in a previous suit the present 
plaintiffs had stated that the mortgage-deed now 
sued upon had not been written benami and that 
they had nothing whatever to do with it. The 
plaintiffs filed a second appeal to the Chief 
Court: 

Held, (1) that when a deed has been executed 
Lenami, there may well be a doubt as to who should 
actually bring the suit; 

(2) that N. brought the suit in his own name 
in a bona fide belief that he could maintain it and 
that, thgrefore, the first Court was justified in sub- 
stituting the names of the present plaintiffs for that 
of N; 

(3) thatnone of the present defendants having been 
parties to the previous suit and the statement of 
the presenf plaintiffs nob having caused them to 
change their position in any way, the plaintiffs 
could not be bound by anything they said in that 
suit and were not estopped from maintaining the 
present suit. P  GusauN Маг v. Ram BAKHA MAL 


Consideration, failure of part of —Mortgagee, 
right of, to possession or lien. 

Where part of the consideration for a mortgage 
is not established, the mortgagee is, nevertheless, 
entitled to possession orto his mortgagee lien on 
the mortgaged property in respect of the amount 
actually advanced. O Sangara DIN v. HAR BAKHSH 
SINGH 

, construction of—Suit to enforce payment— 
Limitation, commencement of—Cunsideration, 
payment of— Burden of proof 

by joint owners — Mortgagee purchasing shares 
of some owners, effect of—Suit for khas possession 
against lessee of other owners, maintainability of— 

Joint possession. 

Plaintiff, who was in possession of the land in 
suit under a mortgage by defendants Nos. ”, 3 and 4 
purchased the interests of defendants Nos. 3 and 4. 
Subsequently defendant No.1, claiming the whole 
land as a tenant of defendant No 2, brought a 
suit to recover possession of the land under section 
9 of the Specific Relief Act and got a decree, 
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Thereafter the plaintiff brought a suit for гесруегу ° 
of possession on declaration of title: 

Held, that by purchase from defendants Nos. 8 
and 4 subsequent tothe mortgage the plaintiff had 
become entitled to their share in the land and that 
as he had beer in possession since the mortgage 
he was entitled to khas possession jointly with 
defendant No.1. C KORBAN ALI v. Муквот ALI 

7 


Money decree obtained against mortgagor by. 
third person—Sale of equity of redemption—Pur- 
chase by mortgagee, effect of. 

There is nothing in law to prevent a mortgagee 
from purchasing the equity of redemption at an 
auction sale in execution of a money decree ob- 
tained against the mortgagor by a third person. 
By such purchase the mortgagee does not become 
the trustee of the mortgagor in respect of the 
equity of redemption. 

Plaintiff mortgaged certain property to the defend. 
ant by way of conditional sale and the major portion 
of the consideration was left in the hands of the 
defendant to pay off the plaintiff’s creditors. 
Subsequently the equity of redemption was sold 
in execution of certain money decrees obtained 
against the plaintiff and was purchased by the, 
defendant It was found that at the time of the 
sale there was not enough money left in the hands 
of the defendant out of the mortgage consideration 
to pay off the money decrees: 

Held, that the purchase by the defendant of 
the equity of redemption was valid and that he 
could not be held to be a trustee for the plaintiff 
in respect thereof. Pat Тікліт Dan NARAYAN 
SINGH v. CHRISTIEN, (1919) Par. 92 47 





Mortgaged property leased to mortgagor— 
Decree for rent obtained by mortgagee—Sale of 
mortgaged property in execution —Puwrchaser, rights 
of. 

A mortgagee obtained a decree for rent against 
his mortgagor to whom the mortgaged property 
had been leased and in execution of that decree 
brought the mortgaged propérty to sale. In a 
subsequent suit for realisation of the mortgage 
money the auction-purchaser claimed that he had 
purchased the property free from the mortgage. 
It was found that at the time of his ‘purchase he 
was aware of the existence of the mortgage: 

Held, (1) that the purchaser was entitled only 
to the right and interest of the mortgagor which 
alone could be sold in execution of the decree for 
rent; " 

(2) that the purchaser being aware ab the time 

of his puyckase of the existence of the mortgage, the 

mortgagee was not estopped from enforcing his 

rights under the mortgage. Д Navak OHAND v, 

CHAMELI Kunwar, 17 A. L.J. 288; 1 U.P L R. 

6H. С.) 27 E 777 


Morigaged property leased to mortgagor —Suit 
on mortgage, dismissal of —- Rent, suit for maintainabi- 
lity of. 

Plaintiff sued for recovery of rent, It appeared 
that he had obtained a mortgage from the defend - 
ant and had subsequently let out the premises to 
him. The Court dismissed the suit on the pre. 
liminary ground fhat an earlier suit by the plaintiff 





* 
Vol. L] 
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lot repovery of the mortgage money had been 
dismissed as time-barred : 

Held, that the plaintiff's right to recover rent 
was dependent on a contract made by him  subse- 
quently to the mortgage in his favour, and that, 
therefore, the mere dismissal of the previous suit 
for the mortgage money could not debar him from 
claiming reng, Р SornakHAN Mar v. ALI BAKHSH 





Redemption—Hindu widow surrendering pos- 


session of estate to reversioner, whether entitled to 


redeem, 

A Hindu widow surrendered the possession of 
her estate to the next reversioner of her husband, 
who covenanted to hold the estate for her and to 
pay her a fixed sum for maintenance. The title to 
the estate remained in the widow: 

Held, that the reversioner had such an interest 
jn the estate as entitled him to redeem a mortgage 
on the estate, Р Jumna Ram v. SONI Bar, 178 P. 
W. R. 1918 868 
Subrogation—Puisne incumbrancer discharg- 

ing prior incumbrance, position of—Agreement, ea- 
istence of, whether necessary. 
The mere fact that money is borrowed and is 
„ used for the purpose of paying off a previous charge 
does not entitle the Jender to the benefit of the 
discharged security. The right to this benefit de- 
pends upon the existence of an agreement be- 
tween the borrower and the lender, an agreement 
which in ce:tain cases may be presumed having 
regard to the circumstances of the transaction, and 
this agreement must be one by which it is pro- 
vided that the subsequent lender shall be sub- 
stituted for the earlier creditors. А GULZARI LALL 

v. Aziz FATIMA, 17 A. L, J. 857 375 
, usufructuary, construction of—Mortyagee, 

whether entitled to remain in possession till accounts 

—Lease—Specific performance of contract of lease — 

Earnest money, return of. 

On a contract by the defendant to grant a maurasi 
mokarari patni lease of" certain lands in the 
month of Chaitra qf the year 1319 B. S., the 
plaintiff advanced a sum as earnest money on 
the defendant’s undertaking that if for any special 
reason the said maurasi райы patta be not exe- 
cuted within the stipulated time, the earnest money 
would be returned, The major portion of the lands 
was at the time of the contract in the possession 
of a mortgagee under an usufructuary mortgage- 
deed, which provided that the mortgagee would 
possess the land up to 1819 B. S.,sand would realise 
the entire amount of principal and interest out 
of the profts ofethe land and that the mortgagor 
would take into possessien the lands from Baisakh 
1820 B. S. The plaintiff claimed return of the earn- 
est money on the ground that as the mortgagee 
‘was in possession at the time the patia was to 
be executed and was also entitled to remain if 
possession until proper accounts were taken be- 
tween the mortgagor and the mortgagee and 
until it was proved thatthe whole of the principal 
and interest due under the mortgage had been 
paid, the defendant was not in a position to grant 
the maurasi mokarari patta as he could not give 
a good title to the plaintiff ip respect of the 
lands which were under the mortgage: 
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Held, that the rights of the mortgagee under 
the mortgage-deed came to an end in Baisakh 
1320 В. 8. and consequently after the end of 
Chaitra 18)9 B. S. the mortgagee had in fadj no 
right, title and interest in the mortgaged land 
and that, therefore, the defendant had a good jitle 
in respect of those lands, so that the plaintiff was 
not entitled to the return of the earnest monty, 
the defendant being willing to execute the maurasi 
mokarari patni patta, © Kunze BEHARI GHOSE v. 
LALIT Mouun SINGHA Roy 154 


- Usufructuary mortgagee holding subsequent 
simple mortyage—Suit on simple mortgage, main- 
tainability of, 4 
A person having a usufructuary mortgage and 

а subsequent simple mortgage on the same pro- 
perty can maintain a suit for sale of the pro- 
perty ên the basis of his simple mortgage sub- 
ject to his prior usufructuary mortgage. Pat 
Орлі Снлур V NAGINA SINGH 40 


Mortgage-deed, construction of—Redemption, 
whether can be allowed in suit for possession by 
mortgagee—Tender of mortgage money after suit 
filed, effect of. 

A mortgage-deed by its terms was to be a 
deed of simple mortgage for the first five years, 
After the first five years the mortgagees were to 
have the option of retaining the deed as a simple 
deed or obtaining possession, If they entered into 
possession, there was to be no redemption for ten 
years after they had obtained possession. The 
mortgagor did not redeem within five years but 
as soon as the mortgagee sued for possession, he 
put in a correct tender of the amount fequired 
to redeem the mortgage. The Court permitted 
the mortgagor to redeem: 

Held, that the redemption was richtl 
О Raw DAYAL v. ARJUN SINGH ку NSS 


Mortgage suit—<Appeal by mortgagor—Costs, 
whether wnsuccessful mortyagor liable for. : 
The ordinary rule that an unsuccessful appel- 

lant must personally pay the costs of his appeal 

admits of no exception iu favour of a mortgagor. 

In the case of an unsuccessful appeal bya mort» 

gagor, the ordinary rule in equity is that the mort- 

gagee is entitled to recover against him all the 
costs and expenses of maintaining or enforcing the 
security, provided he acts reasonably and according 
to law, and further to add them to his security 
that is to say, he is given both remedies, the 
personal remedy against the debtor and the remedy 
in specie against his security. A Amına BIBI v. 
Rama SHANKAR MISAR, 17 A. L, J. 682 730 


Prior mortgage, proof of —Appeal—Priority 
not pleaded in grounds of appeal—Further opportuni- 
ty to prove priority, whether can be granted, 
Wherein a mortgage suit priority is pleaded on 

the basis of an alleged prior mortgage from the same 
mortgagor, it is the duty of the person taking 
such a plea to prove his mortgage, and if he omits 
to do so and does not take the plea in his grounds 
of appeal, he is not entitled to a further oppor- 
tunity of proving his case in appeal. О рав DAYAL 
v. GANESH PRASAD 933 


` 
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Muhammadan  Law-Doeer, 
Agreement, absence of —Preswmption. Я 
According to the Muhammadan Law, amongst 

Sunnis, if there is no express agreement that dower 

should ba prompt, only a reasonable portion of it 

should bs deemed to be “prompt”, and what is 

a ré&sonable portion will depend upon the circum- 

stances of each case. 

Tité use of the words "wajib-ul-dain" and “wajib- 
ul-gda” in respegt of dower in the recitals of a 
deed is, in the absence of the word mudijal, the 
technical word for prompt dower, consistent with the 
proposition that the whole of the dower is not tə 
be regarded as prompt. A MUHAMMAD SUBHANULLAH 
v. SAGHIRUNNISA Bir, 1 U. Р. L. В. (Н. C.) 10; 17 A. 
L, J. 625 А 7 

Gift of property in possession of licensee, vali. 
абру of—Authorizing donee to enter—Seisin. 

Under the Muhammadan Law the possession of 
a licensee from the owner is virtually the posses- 
sion of the owner and a gift of property*in the 
possession of a licensee to a third party is valid. 

Authorization by the donor to the donee to take 
possession from the licensee constitutes sufficient 
delivery and the gift is not invalid for want of 
seisin. М PATHUMMA Омма v, THITTU Омма, 26 
M. L. J. 159 ` 855 
Gift, whether revocable. ў 

The Muhammadan Law bars the right to revoke 
a gift if a transfer is made by the donee or any 
addition is made by him or his transferee tothe - 


prompt— 





` gifted property by which its value is increased. A 


Watt BANDI BIBI v. TABEYA BIBI, 17 A. L. J. eio 

Marriage—Option of puberty, when can be 
ewercised—Plaintif attaining puberty during pen- 
dency of suit—Amendment of plaint, whether neces- 
sary. @ 

A minor Muhammadan girl, .whohas_not been 
given in, marriage by her father or grandfather, has 
an absolute right to repudiate the marriage on 
attaining puberty. Questions as to the character 
of the next friend of the plaintiff or ав to whe- 





“ther the annulment of the marriage would be 


beneficial to the plaintiff are beside the point, 
All that has to be seen in such a suitis whether 
the plaintiff repudiates the marriage and wants ‘it 
to be annulled. 

Plaintiff, a minor Muhammadan girl, wishing to 
exercise her option of puberty, sued for the 
annulment of her marriage with the defendant. 
It appeared that she attained puberty during the 
pendency of the suit: 

Held, that no amendment of the plaint was 
necessary and that as the plaintiff had attained 
the age of puberty, she was entitled to repudiate 
the marriage and should be given a decree. 

-A .plaintif can be given a decree even where 





the cause of action arises after the filing of the 
sui. P GHULAM FairMA v. RAHMAN 270 
Marriage— Witnesses required, class or type 


` of —Absence of witnesses, effect of. . 
' Under the Muhammadan Law it is not necessary 
that the witnesses to a marriage should bo of a 
particular type or a particular class: all that is 
necessary is that there should be present witnesses to 
attest the conclusion of the contract. A marriage 
contracted without witnesses, however, is not 
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illegal, it is merely irregular and the irregularity’ 
would be cured by consummation of tho marriage., 
A BASHIRUNNISA v. BUNYAD ALI 


_—— Mother, whether can give valid discharge on 
behalf of minor sons—Limitation Act (IX of 1908), 
ss. 6, 7. Я 
A Muhammadan mother, who is de facto guardian 

cf her minor sons, having no authority, to transfer 

or deal with the property of the minors, cannot 
give a valid discharge for any payment made to the 
minors, nor does she come within the “exception 
to section 6 of the Limitation Act, defined in section 
7 ofthe Act, А Amina BIBI v. RAMA SHANKAR 
Misar, 17 A. L. J. 582 Е 730 


Pre-emption—Delay in making second dee. 
mand, effect of—Sale of zemindari property, whether 
subject lo right of pre-emption. 

The second demand required to be made by the- 
Muhammadan Law of pre-emption can be made. 
in the presence of the vendee, in the presence 
of the vendor, or on the land itself. The person 
most concerned with the making of the demand, 
however, is the vendee, and a pre-emptor is en- 
titled to delay the making of the second demand 
for any reasonable time that might be necessary. 
to enable him to make it in the presence of the 
vendee, ` , 

The Muhammadan Law of pre-emption applies 
to Zemindari property and is not restricted to 
houses, gardens and small plots of land A - Faza 
AHMAD v. TASADDUQ Husain, 17 A. L. J, 445 92 
"Succession ——Moale heir in possession of pro~ 

perty—Possession, whether adverse to female heirs 

—Adverse ‘possession—Co-sharer— Possession of one 

co-sharer, whether adverse to others, i . 

In а Muhammadan family the possession of a 
brother should be deemed.to be the possession of 
his sisters also, unless the brother repudiates the 
claim of the sisters and asserts a right in himself. 
Apart from Muhammadan Law, however, the pos- 
session of one со-вһагењ would be regarded on be- 
half of all the other co-sharers, unless there is 
any act on the part of the c@sharer in possession. 
which amounts to the ouster of the other co-sharers. 

HAIDAR KHAN v. HAND KHAN 69I 

Wakft—Endowed property given' in substance 
to individuals, effect of —Dedication for charitable 
and religious purposes illusive, effect of.. j 
Where the effect of a deed of wakf is to give 

the endowed property in substance to certain in- 
dividuals and iteappears that the dedication for 
charitable and religious purposes is- absolutely illu- 
sive, Ше deed of wakf is void. 4) MAHBUBAN v 
ABDUR RAZZAK, 6 O. L. J. $0 


Wakt by user—Ewpress dedication, whether 
necessary—Succession to property, effect of: . у. 
e Land which has been turned into a graveyard 
can become wagf by user, even if there be no ex.. 
press dedication. . 

Where it appeared that practically the whole of. 
the land in suit was covered by graves: ` 

Held, that it had become wakf by user and 
the fact that it had been inherited from father to 
son was not sufficient reason for considering it as 
alienable. P NARI Baxusu v. JANGI "dH 6 








'"Vq. X] 


е 
Mulgeni lease—Covenant against alienation, 
“e breach of — Re-entry, provision for, whether enforce- 
able—Transfer of Property Act (IV of 1882), ss. 105, 
` 106, 111, 114, applicability of. 5 
A Court has no power to relieve against a 
‚ provision іп а mulgeni lease for forfeiture or re- 
entry on breach, by the lessee, of a covenant against 
alienation. 
Such a govenant cannot Le regarded asa stipula- 
tion by way of penalty and it does not fall within 
‚ the provisions of section 74 of the Contract Act as 
amended, . 
Per Wallis, O.J.—(Napier, J., dissenting).— Although 
: agricultural leases are excepted from the operation 
; of sections 105 to 116 of the Transfer of Property 
Act, the principles of the Act may, as embodying 
rules of equity, justice and good conscience, be 


. applied to them in the absence of special reasons: 


for not doing so. A 
Per Napier, J.— The provisions of the Transfer of 
. property Act cannot be resorted to as guides in 
dealing with matters that have been excluded from 
the purview of the Act by express words. There 
is, however, no statutory bar to seeking for guid- 
ance in such cases from the English Law. 
KRISHNA SuETTI т. GILBERT Pinto, 86 M. L. J. 367; 0 
L. W. 431 - 9 
Mussulman Wakf Validating Act 

(VI of 1913), whether retrospective. 

The provisions of the Mussulman Wakf Validat- 
“ing Act have no retrospective effect, © MAHABUBAN 
. v. ABDUR Razzag, 6 О L.J, £0 
. Negligence, damage caused by—Act of God, 

whether good defence —Duty, neglect of, effect cf. 

Before an act of God can be admitted as an excuse, 
. the party relying on such act must himself have 

done all that he was bound to do. 

Owing to the defendant not letting out surplus 
water from his tank, the water flowed back into 
the plaintiffs land and submerged his fields, 
causing him Joss. The defendant pleaded that the 
loss was due to two years’ heavy rainfall for which 
he was not responsible: 


Held, that the defendant, having failed to discharge , 


his duty to open the sluice and let the water out, 
could not escape liability on the ground that the loss 
was due to an act of God. N MURLIDHAR KURMI v. 
. Buanar Kuna | 615 
. Negotiable instrument —Bil of exchange 

—Principas and  agent— Agent acting for un- 

disclosed principal —Principal, liability of—Negoti- 

able Instruments Act (XXVI of 1881), ss. 23, 26, 27, 

-28. • 

The name of a person ог firm to be charged upon 

` & negotiable document must be so stated in the docu- 
ment itself as to makegib clear on any fair in- 
terpretation thereof that heis the person liable 
upon it. 

In an action on a bill of exchange or promissor 
nots against a person whose name properly appeal 
as party to the instrument itis not open either by 
way of claim or defence to show that the signatory 
was in reality acting for an undisclosed principal. 

Firm og SADASUK-JANKI Das v. KISHAN 
PERSHAD, 29 C. L J. 340: 17 A. L. J. 403,25 M. L Т. 
258; 36 M. L. J 429; 21 Bom L R. 60%; (1919, M. W. 
N. 310; 23 0. W. Ч 937 216 
Nezotiable Instruments Act (XXVI 

of 1881), ss..23, 26, 27, 23 216 
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Occupancy holding, non-transferable—Sale 
of part of holding by raiyat—Surrender of sold por- 
Hon to landlord—Landlord, right of, to eject pur- 
chaser. 

A raiyat having sold a part of his non-trgnsfer- 
able occupancy holding, cannot surrender that part 


-to the landlord so as to confer title upon hjm to 


eject the purchaser. С Dasr&e Atty. RAM KUMAR 
Gore • 878, 
Original Side Fees Rules (Mad.), 
rr. 37, 38—Taxation, royiew of, by Judgo on 
Original Side-—Order as to costs, whether ‘judg- 
ment'—Appeal, whether lies 14 
Oudh Estates Act (I of 1869), ss. 
12, 13, 22— Will made by taluqdar, construction 
of—“Person who would have succeeded to estate" 
in s. 18 before amendment, meaniny of —Reyistration 
want of, effect of —Intestacy, partial, effect of —Heir- 
at-law, position of —Hindu Law--Gift by taluqdar to 
unborn person, validity of. 
А talugdar made a Will in tho following terms:— 
"If any male issue be born to me, he will be 
my absolute heir, but in case I get no issue, 
then after me, the senior Rani shall remain in 
possession of the estate without any power of 
alienation for her life; after the death cf the 
senior Rani, Narendra Singh, my own younger 
brother, will be the heir (waris) and successor 
(masnad nashin) to the estate. If he happens to 
have male issue born to him, then the devolution 
of the estate (silsila riyasat) shall continue in the 
descendants of Narendra Singh according to the 
custom of the family: otherwise after Narendra 
Singh, Bikramajit Singh, my cousin, will be the 
owner and heir to the estate (malik wa waris riya- 
sat) and in case of his having male sue, the 
estate shall remain in his line. If no male issuo 
be born to Bikramajit Singh, then after his 
death Nirbhai Singh, my cousin, and his issue 
will possess and own the estate: None of the 
aforesaid persons shall, on succeeding to the 
estate ‘bahalat masnad ^ mashini!, have power 
in contravention of the 
terms of this Will, aud by dint ofthe powers which 
I have under the law to regulate my succession 
(intiqal wirasat) I do hereby declare the aforesaid 


. persons to be my heirs subject to the condition 


of inheritance above mentioned:” 


Held, (1) that after the testator’s death the 
senior Rani took an estate for life under the 
Will; 


(2) that the testator intended to give life estutes 
to Narendra Singh and Bikramajit Singh suecos- 
sively, provided that if cither of them should have 
male issue born to him, that issue should become 
a permanent stock of descent ; 

(3) that the testator intended to give an absolute 
estate to Nirbhai Singh ; 

(4) that the devises in favour of Bikramajit 
Singh and Nirbhai Singh were invalid for want 
of proper registration of tho Will in accordance 
with the provisions of section 13 of the Oudh Estates 
Act; 

(8) that, therefore, on the death ofthe senior Rani 
the estate vested in Narendra Singh as tho heir- 
at-law of the deceased. 

Wherever there is a partial intestacy either on 
account of no person being alive to claim under the 
Will or by reason of the bequest being void or 
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otherwise ineffectual, there is always a resulting trust 
in favour of the heir-at-law. 

Atestate must go to somebody, and if a devise 
fails there is no one to whom it can go except 
the ‘heir-at-law, lsowever positive the expression 
of jhe wish of the testator may have been that he 
should not take. 

Where a devise fails in part, that failure takes 
effect from the déte of the death of the testator, 
and no claim can be entertained which hes the 
effect of divesting an estate which has already 
vested in another. 

The Jaw applicable to the devolution of an 
estate takes effect if a devise proves ineffectual* 
and even a person who has been expressly dis- 
inherited by the testator may take the undisposed 
of residue as an heir-at-law; if the deviseeproves 
ineffectual in part. 


Per Kanhaiya Lal, A. J, C.—Where a bequest 
їн made in favour of a person of the description 
referred to in clauses (1) and (2) of the Oudh 
Estates Act of 1869, the heirs of such a person 
would equally enjoy the benefit of the exemption 
contained in that section by virtue of being his 
heirs, but the exemption is inapplicable to devisees 
who might be the ultimate’objects of the bounty 
of the testator but who are not persons who under 
the provisions of Act I of 1869 or under the ordinary 
law, to which persons of the testator’s religion and 
tribe are subject, would have been entitled to 
inherit the estate or a portion thereof or an interest 
therein onthe date on which the testator died. 

The test of the exemption is whether if the 
testator had died intestate, the person who was 
the object of the bounty would have been entitled 
to the estate or to a portion thereof or to an 
interest therein under either’ of the provisions 
above referred to. If he was not ontitled tosuch 
an estate, portion or interest on the death of the 
testator, whether vested or contingent, he cannot be 
deemed to fall within the exémption. $ 


Per Daniels, A. J. 0.—A Willor gift made under 
the provisions of the Oudh Estates Act is not 
subject to any special rules of Hindu or Muham- 
madan Law. Section 12 of the Act lays down the 
restrictions under which a gift to an unborn person 
may be made, О Ввілвдз KuaR^ v. MAHADEO 
Вакнвн Ёткєн, 21 О. C. 874; 60. L. J. 101 249 
S. 249 


Oudh Laws Act (XVIII of 1876), s. 9 
—Pre-emption—Co-sharer in sub-division, who is— 
Thok divided into khatas—Shamilat khata, joint 
ownership of, effect of. 

Where a thok is divided into several khatas 
and a portion of one of the khatas is sold, the 
mere fact of joint ownership in the shamilat khata 
by a co-sharer does not constitute him a co-sharer 
in the sub-division within the meaning of section 
9 of the Oudh Laws Act, if he owns noland in 
the specific khata a part of which has been made 
the subject of sale. О GAJRAJ SINGH v. GUR BAKSH 
SINGH 


Oudh Rent Act (XXII of 1886), s. 
116, ProvisO—Apyeal, —second— Collector, 
original decree of.; 
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Oudh Rent Act—conold. , 
* 
e 

Under the proviso to section 116 of the Oudh 
Rent Act no second appeal lies from an original 
decree of а Collector. U P B R Ram Asray 
v MOHAMMAD Аво Hasan Kuan, 6 О. L. 1.15 204 
Penal Code (Act XLV of 1860), ss. 

34, 302—Common intention, what amounts to— 

Murder—Motive— Judge importing personal knowledge 

into case, legality of. 

The presumption of constructive intention must 
not be too readily applied or pushed too far. The 
mere fact that a man may think a thing likely 
to happen is vastly different from his intending 
that that thing should happen. The latter ingredient 
is  recessary under section 34 of the Penal 
Code, the former by itself is irrelevant to the 
section. Jt is only when a Court can with some 
judicial certitude hold that а particular accused 
must have preconceived or premeditated the result 
which ensued, or acted in concert with others in 
order to bring about that result, that section 34 
may be applied. 

The question of motive for the commission of 
a orime should be considered only upon the facts 
established in the evidence in the case and the 


Judge should not import his personal knowledge e 


of the state of the district or of the character of 
the accused into the case. Observations relating 
to such matters are irrelevant. Pat SATRUGHAN 
PATAR v. EMPEROR, 20 Ов, L. J. 289 337 
55. 34, 302, 325- Death caused im 
with phaura—Offence—Murder—Grievous 





affray 

hurt. 

Acoused, three in number, came up to where the 
deceased was ploughing a plot of land and tried to 
prevent him from doing so. The deceased resisted 
and thereupon the accused attacked him with sticks 
anda phaura, and caused his death by a blow on the 
head. It was not clear which of the accused had 
struck the fatal blow:- 

Held, that having regard to the provisions of 
section 34 of the Penal Code, *all the accused were 
guilty of causing grievous hurt. Р Rasa v. EMPEROR, 
18 P. L. В. 1919; 20 Cr. L. J. 369 9 
S. 84—Unsowndness of mind—Criminal 

liability— Burden of proof. 

Where unsoundness of mind is set up as a defence 
to a criminal charge, the burden of proying unsound- 
ness of mind rests on the accused. 

"Һе accused killed his wife and his infant daughter 
by striking them with a dao. There was no apparent 
motive to explaif the double murder and the accused 
admitted without reservation what he had done and 
made no attempt at concealment or éscape. The 
accused “had no reason toe suspect his.wife’s fidelity. 
According to the accused his mind was a blank at the 
time of the occurrence and he was not conscious of 

ewhathe did. There was some evidence ‘that the 
accused had not been quite himself, that he had been 
disturbed and distressed by the shortage of cloth, 
rice and fodder: but there was no reliable evi-. 
dence that his intellect was deranged. There was 
some vague evidence that his natural father had 
been mad; 

Held, that the evidence was not sufficient to 
prove^tbat the @gnitive faculties of the accused 
were so impaired that he did not know the nature of 
his act or that he was doing what was wrong or 





^ 
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e 

e contrary to law, so that he was not exempt from 
*crimginal liability for the act. C RAM SUNDAR Das 
v. ExPERon, 29 U. L. J. 209; 23 О. W. N. 621; 20 Ов, 


L. J. 888 99I 
ss. 99, 103, 148,325, 326— 

Rioting and causing grievous hurt—Prosecution 

story as to rioting disbelieved—Court, duty of— 

Procedure—Robbery—Self-defence, right of, extent 

of. Ыы 

Where the Judge of an Appellate Court finds 
that the case put forward by the prosecution is 
untrue to the extent that he is not inclined to 
believe the prosecution story of “rioting and loot”, 
it behoves him to examine the residue of the 
evidence with care and scrutinise the same with 
caution for the purpose of considering the criminal 
responsibility of the accused for injuries alleged 
to have been inflicted. 

Itis for the Judge acting as a Juror, within his 
discretion, to determine whether he believes the 
evidence of the witnesses upon whom he is asked 
to rély in convicting the accused, even though he 
may have believed that the prosecution case in 
substance was partly unfounded. 

Where inacase of robbery the owner of the 
property causes the death of one of the robbers, 
the causing of death may, according to the Penal 
Code, be justified as an act done in reasonable and 
necessary self-defence under certain circumstances 
and conditions, but in such cases the measure of 
self-defence must always be relevant and pro- 
portionate to the quantum of force used and which 
it is necessary to repel. The Penal Code, however, 
does not provide that in every case where a robbery 
is committed, the p2rson attacked is entitled to 
cause death. Ib means no more than this, that 
robbery by violence may be resisted by violence 
sufficient to overcome the force employed by the 
attacker and that if in the exercise of that right 
death is caused, it may be justified if it is reason- 
ably and properly asserted in defence of property, 
Pat Ramprasap MAHTON о  ExPEROBR, 4 Р. L.J. 
289; 20 Ов. L. J 375p (1919) Рат. 262 983 
ss. 103, 148 983 
S. I161—Public servant taking illegal 
gratification— Witness taking active part in raising 
money or in negotiations for payment of bribe, 
whether, accomplice 18 
s. 175 981 
S. 176 —Intentional omission to give in- 

formation—Punjab Jail Manual, r. 464 (2) —Sentence 

under s. 176, commencement of—Accused undergoing 
imprisonment in default of furnishing security. 

A sentence passed under section 176 of the 
Penal Code showld commence at once according to 
the rule contained in rule 464 (2) of thè Punjab 
Jail Manual aad should not be postponed till the 
expiry of the term of imprisonment which the accused 
is undergoing in default of furnishing security. Р 
EMPEROR v. CHET SINGH, 97 P. L, В. 1918; 20 Ов L. 
J. 316 492 
———— s. 193 987 
S. 193—Fabdrication of false evidence— 

Attestation of false report without knowing contents 

— Offence. 

The mere fact of a person placing his signature 
on a written report, without kgowing its contents, 
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is no ground for holding that he necessarily knew 
or had reason to believe that the contents of the 
report were false; at most, the act is indiscreet 
and does not amount to an offence under section 193 
of the Penal Code. А Jai Jal Вам v. EMPEROR, 20 
Cr. L. J. 268; 17 A. L. J. 674 28 
———— S. 193—Perjury—Agministration of oath 
to accused, proof of. 

In cases of perjury it is desifable that the*due, 
administration of the oath to the accused person 
on the occasion in question Should be proved like 
any otherfact, 

The guilt or innocence of an acoused person cannot 
be allowed to depend upon speculation, nor upon 
vacillating and contradictory statements of witnesses. 
А ALAY AHMAD v, EMPEROR, 20 Ов, L. J. 370 O78 
————8. 211 97 
S. 223—Jail warder negligently allowing 

prizoner to escape—Offence. 

Botore a person canbe convicted under section 228 
of the Penal Code, it must be shown not only 
that he was guilty of negligence, but that the escape 
was at least the natural and probable consequence 
of his negligence. 

Accused, a jail warder, was placed in charge of a 
gang of prisoners and sent off to do agricultural work. 
Contrary to his orders he permitted a convict 
warder to take two of the conviots to the cemetery 
to water the trees there The cemetery was at 
some distance and not within sight, nor did the 
accused attempt to patrol in that direction. Owing 
to the negligence of the convict warder one of the 
convicts escaped : 

Held, that the accused was guilty of an offence 
under section 223 of the Penal Code. P AHSAN ALI 
v. EMPEROR, 11 P. R. 1919 Or; 20 Cr, L. J. 8» 830 

s. 302 337,977 
S. 302—Murder—Circwmstantial evidence 

— Proof. 

It was found that the corpse of the deceased, 
a boy, proved to have been murdered by a sharp- 
edged instrument, was found floating in а canal on 
the 6th April 1917, that the accused had an un- 
natural intimacy with the deceased, that the deceased 
and the accused were seen in company on the 
evening of the 30th March after which the deceased 
was never seen alive again, that the accused pointed 
out a spot in the canal where he said he had thrown 
a darri and a gandasa and that a darri and a 
gandasa were actually found in the canal bed at that 
spot: 

Held, that these facts were sufficient to justify 
the finding that the accused murdered the deceased. 
P KAPUR SINGH v. EMPEROR, 98 P. L.R. 1918; 20 
Cr. L. J. 805 481 

ss. 309, 312, 511-—4нетрі by 
woman in advanced state of pregnancy to commit 
suicide—Child born dead — Offence. 

Where a woman driven almost frantic by pains of 
prolonged labour attempted to take her own life and in 
so doing her infant was born dead: 

Held, that she was guilty of attempting іо commit 
suicide, but that she could not be convicted of 
attempting to volantarily cause miscarriage. A 
EMPEROR v. MULIA, 17 A, L, J. 478; 20 Ов. L, J. 395 


1003 
S. 312 1003 
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‚5, 323—Hurt—Finding that there was S. 427—Mischief—Employer, whether 





altercation and squabsle—Offence. 

On an appeal from a conviction under section 323 
of the Penal Code the District Magistrate found 
that tere was probably an altercation and squabble 
between the parties and that 
offence had been committed: 

Held, that on thig finding the accused should have 
een. hequitted. P* Mansa Raw v. EMPEROR, 4 Р. 











W. В. 1919 Cr; 20 Ов. L. J. 808 5 
——— 8. 325 977 
SS. 325, 326 983 
5. 348 834 
85. 363, 368 164 


— —— S. 379 —Theft—Possession, what 1s—Dis- 
traint of chattels, how effected— Removal of attached 
goods —Offence. 

A seizure for distraint of chattels may be qither 
actual or constructive. Itisnot necessary that the 
goods must actually be touched or handled. 

Physical contact is not necessary to complete 
physical possession, and possession depends проц 
the physical possibility of the possessor dealing with 
the thing exclusively, 

Accused having made default in the payment of 
land revenue, the Mamlatdar proceeded totheir house 
and under section 154 of the Bombay Land Revenue 
Code made a panchnama declaring their buffaloes to 
be under attachment. Subsequently the accysed 
removed the buffaloes: 
` Held, that the Mamlatdar must be deemed to have 
been in possession of the buffaloes and that their 
removal constituted the offence of theft. B 
EMPEROR v. LALLU WaAGHJI, 21. BOM. L. R. 251: 20 








Ов L, J. 291 999 
S. 380 834 
ss. 408, 411 1002 





SS. 415, 420—Dishonest concealment, 
what amounts to — Cheating. 

D. was the mortgagee of a plot of land on which 
stood some trees, He brought the land to sale 
under his mortgage and purchased it, but in the 
interim the mortgagor had transferred the trees 

` to another person. D., knowing this, sold the trees 
to S. without disclosing the circumstances: 

Held, that D.’s act amounted toa dishonest con- 
cealment of facts within the meaning of the 
Explanation to section 415 of the Penal Code, and 
that he was, therefore, guilty of the offence of 
cheating under section 420 of the Code. A Dorr 
Lat v. ТҮСҮ: 17 A.L.J.500; 20 Ов. L. J. 331; 1 
U. P. L. R. (H. О.) 58 В 667 

s. 420 657 


S. 427—Caitle Trespass Act (I of 1871): 
s 26— Mischief — Cattle straying and causing damage 
—N egligence —Intention— Offence. 

Where it is established that an owner of cattle 
habitually and intentionally permits his cattle to 
stray inorder that they might graze on the crops 
of others, then any given instance of such straying 
cannot be regarded merely as a case of negligence 
and the owner isin such а case guilty of offences 








under section 427 of the Penal Code and ‘section 26 of- 


the Cattle Trespass Act. B EMPEROR v. PUNJA GODA, 
21 Box, L. R. 247; 20 Cr. L. J. 387 E 995 


only в technical | 


liable for employee's negligence—Contractor, farre’ 

of, to take precautions—Owner, liability of. 

-The accused who lived in Calcutta, wishing to 
rebuild his house in Benares, gave the contract to 
& contractor and building operations were started 
in accordance with his instructions. In digging 
up the foundations the contractor did not prop 
up the next door neighbour's wall and falied to 
take the ordinary precautions which -a builder 
ought to have taken, with the result that the 
neighbour’s wall sank and cracked and a fair 
amount of damage was done: 


Held, that the damage being the result of the 
-contractor’s negligence in omitting to prop up the 
wall and not being due to any negligence or malice 
on the part of the accused, the latter was not crimi- 
nally liable for it. А SrisH CHANDRA v, EMPEROR, 
17 A. L. J. 343; 20 Cr. L. J. 299° 347 
S. 448 —Criminal Procedure Code (Act 
V of 1898', s. 522—Criminal trespass, conviction 
for--Order of restoration of property to com- 
plainant—Criminal force, use of, whether neces- 
вагу : 30 


S. 448 —Criminal — trespass—Mortgagee 
putting lock on premises, whether offence. 

Two brothers R. and M. owned a house. R. mort- 
gaged it with possession to the accused, while 
M. leased it to the complainant and put him in 
possession 
complainant the accused, who wanted to get pos- 
session of the house as mortgagee, put a lock -on 
the house : И 

Held, that he was not guilty of criminal tres- 
pass and that the matter was one for the Civil 
Courts to deal with, P Билрг RAN v. EMPEROR, 20 
Cr. L. J. 354 - 834 


— —— SS. 448, 451—House-trespass with in- 
tent to commit offence punishable with imprisonment 
— Offence, ingredients of. 
In order to constitute “an offence under section 
451 of the Penal Code all the facts necessary to 
constitute the offence of simple house-trespass, 








punishable under section 418 of the Code, must - 


tirst be established and it must further be shown that 
the house-trespass was committed in order, to comit 
an offence punishable with imprisonment, such as theft, 
mischief, eto. Where such proof is wanting a 
conviction under section 451 of the Code is 
inlaw. A Mansoor Husain v, EMPEROR, 20 On. L. 
J. 347; 1 U. P. L. Re (H. C.) 73; 17 A, L. J. 800 827 

———— 8. 451 827 


————55. 468, 471—Forged айкаш, pre- 
parato? of, by process-server to screen delay in 
return of process —Offence. 

Where a process-server filed in Court a forged 
aQakshi to explain the delay in returning a 
process: 

Held, that he was guilty of offences under sections 





468 and 471, Indian Penal Code. М Kamar 
CaINATHA PILLAI In re, 36 M. L. J, 201; 20 CR. L. J. 
287; 25 M. L. T. 345; 42 M, 558 175 
— s. 47 175, 987 
s. 480 165 
S. 511, s, 1003 





During the temporary absence of the. 


раа. 


Vol. L] 


e Pleaddngs—4ppeal—Appellate Court setting up 


new case fer, defend nt — Plaintiff, position of. 
e Plaintiff brought a suit for recovery of possession 
„0% cegtain land on the ground thatthe defendants 
were under-raiyats and Њаё a notice under section 49 
of the Bengal Tenancy Act had been served upon 
them to quit the land. The first Court decreed 
the suit, but the Court of Appeal dismissed 
it on the ground that although the defendants 
were under-raiyats they had acquired the right of 
occupancy by special custom: 

Held, that although the defendants had not 
set out the definite case on which the Appellate 
Court decided in their favour, yet as the plaintiffs 


. had the Record of Rights before them at the time 


of institution of the suit and an entry in the 
record showed that the defendants had an under- 
raiyati interest with a right of occupancy, the 
plaintiffs could nut have been taken by surprise 
sothat their suit was rightly dismissed, inasmuch 
as they had not displaced the presumption arising 
from the entry in the Record of Rights. C SHEIKH 
Kasem v, KASIMUDDIN 290 


Court, duty of, to bear pleadings in mind. 

A Court should bear in mind the pleadings of 
the parties and a judgment based on an entire 
misapprehension of the case set up by a party 
cannot be allowed to stand Р Kuem Caanp v. 
MOHAMMAD Yar, 22 P. L. В. 1919 80 

———— Pre-emption, suit for, on basis of superior 

title—Decree on ground that plaintiff is agricultwrist, 

whether maintainable. 

Plaintiff sued for pre-emption alleging his 
superior right to the vendee on the grounds that 
he had a pre-emptive title under Muhammadan 
Law and that he was a collateral of the vendor. 
It was found that he had no right under either 
portion of his claim, but the Court granted him 
a decree holding that he had a right to succeed 
as he was ап agriculturist while the vendee was 
not: 

Held, that the Court was not justified in setting 
up an entirely new case for the plaintiff and he was 
not entitled to a decree, eas he had not raised the 
ground in his plaint or his pleadings. P Nast 
Bakusu v. SAJID ALP | 160 


and  proof—Plaintiff failing to prove his 

own allegations, effect of — Defendant denying claim 

tolally—JPlaintif, whether entitled to succeed 

partially on different grounds. 

A plaintiff must succeed on his own allegations. 

A plaintiff who fails to prove his full claim may 
well be allowed so much of that claim as is 
admitted by the defendant. But where the de. 
fendant totally denies the claim and the plaintiff 
fails to preve the allegations on which the claim 
is based, then his suit sheuld be dismissede 

Plaintiff sued to recover possession of certain 
property on the allegation that it was mortgaged 
to one B, father of defendants Nos. 1 and 2 and 
brother of defendant No. 3, as manager of tlf 
joint Hindu family and that on partition ib fell 
to the share of the plaintiff who took possession 
but who had since been dispossessed. The property 
was held to be joint family property and the plaintiff 
could not prove his sole possession as the docu- 
ments on which he relied wore held to be in- 
admissible in evidence: 
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Held, that the plaintiff could not be given a decrce 
for joint possession "оп the ground that the 
mortgagee rights belonged to the whole family and 
that his suit wes, therefore, liable to be dismissed. 
Р RAM RATTAN v LABHU HAM 366 
Police Act (V of 1861), ss. 30,31, 

32, object of —Orders issued under s. 20, legality 

of —Disobedience of orders—Offetfce. ы 

Section 32 of the Police Act, plainly contgn- 
plates orders being passed under the three 
preceding sections including section 31. 

The object of sections 30, 31 and 32 of the Police 
Act is that the public peace and order should be 
kept, and orders passed under those sections, in. 
cluding orders under section 3], are not for the 
purpose of defining the right of persons or of 
deciding who is in the right or who is in the wrong 
in the case of any dispute in a public place. 

The duty of keeping order being cast upon 
the Potice they are prima facie the best judges of 
what orders are necessary for that purpose, and 
there is a presumption that any orders issued 
were issued in pursuance of duty. 

It is, therefore, a question of fact whether the 
orders issued in a particular case were so issued 
in the exercise of the duty of keeping order and 
were reasonably considered necessary for keeping 
order. М ToLIRAN v, EMPEROR, 16 N. L. R. 61; 20 
CR.L.J.813 — 48 

Pr2-emption—Custom, proof of—Mortgage by 

way of condilional sale—Decree absolute, whether 

gives rise to right of pre-emption—Limitation Act 

(IX of 1908), Sch. I, Art. 10. 

Certain property was mortgaged by way of con- 
ditional sale in 1907. The mortgagee obtained a 
foreclosure decree in 1912, which was made ab- 
solute in June 1918. In April 1914 the #roperty 
was transferred to the defendant and in June 
1915 the plaintiff brought a suit for pre-emption 
on the basis of an entry in the wajib-ul-arz: 

Held, (1) that if the custom proved was sufficiently 
wide to include a mortgage, then the plaintiff's 
cause of action arose when the mortgage was 
made and limitation having begun to run from 
the date of the registration of the mortgage, the 
suit was barred under Article 10 of Schedule I of 
the Limitation Act; 

.(2) that if, on the other hand, the custom was 
not sufficiently wide to include a mortgage, then 
no right of pre-emption arose by reason of tho 
fact that the mortgagee had obtained a decree ab. 
solute upon the mortgage. А Ram BnaRosa SAHU 
v. KABUTRA, 17 A, L, J. 452 
< Custom, proof of —Village owned by single 

proprietor, effect of—Re-growth of custom—W ajib-ul- 

arz, entry in, construction of. _ 

Once a villagecomes into the handsof a single 
proprietor with no co-sharers, a custom of pre- 
emption which might have existed in the village 
comes to ал end. The custom may grow up again, 
but its re-growth would have to be established by 
evidence. 

Where it was proved that a village was owned 
by a single proprietor in 1842 aud that по new 
custom had grown up till 1862, but there was an 
ontiy as to ‚pre-emption in the wajib-ul-arz of 

Н 
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. 

Held, that the most reasonable inference under 
‚ the circumstances was that the entry referred to 
an arrangement between the co-sharers who had 
subscribed to the wajib-ul-arz. A "KULSUMUNNISA 
v. KHAsLAT Husain, 17 A. L. J. 315 
———#—— Custom, proof of—Wajib-ul-arz, entry in, 

construction of. 

In* а pre-emptiow suit the only evidence adduced 
by ,the plaintiff ip support of the alleged custom 
was an extract from the wajib-ul-arz, which was 
to the effect that in future the co-sharers when 
selling property mist first offer it to the other 
co-sharers: 

Held, that in the absence of all other evidence 
the entry in the wajib-ul-arz was not sufficient 
to establish the custom. A SUNDAR SINGH v. 
JAISIRI Bal 

‚ custom of—Wajib-ul-arz, entry in, construc- 
tion of. 

In а suit for pre-emption the plaintiff adduced 


in evidence, an extract from the wajib-ul-arz ОЁ. 


1880 and another extract from the wajib-ul-arz 
for partition of 1884. The entry in the wajib-ul-arz 
of 1880 was that all co-sharers could sell their 
property subject to the right of pre-emption. “The 
entry in the wajib-ul-arz of 1884 gave consider- 
able details and showed how the property was 
first to be offered to co-sharers: 

Held, that once the existence of a custom of 
pre-emption in 1889 was proved, the further re. 
ference to a right of pre-emption in the wajib- 
ul-arz of 1884 must be taken as referring to the 
same right of pre-emption as was recorded less 
completely in the wajib-ul-arz of 1880 and that 
both entries taken together established the usual 
right of pre-emption, that is to say, that a co- 
sharer ho wished to sell his property must 
first offer his share to other co-sharers. А CHAND 
Rar v. Baaawant Rat, 17 А. L. J. 461 90 
Sale or exchange—Construction of document 
- —Question of fact—Second appeal, whether com. 

petent, Р 

3. and R. entered into a transaction whereby S. 
transferred a house belonging to him бо R. Plaintiffs 
sued to obtain possession by pre-emption of the house 
transferred by S. to R. 16 appeared that two deeds 
of sale were drawn up on the, same day, that 
executed by S. reciting the fact that he was selling 
his house to R. for Rs.500, of which Rs. 200 were 
paid in cash and Rs. 300 were to be given credit for on 
account of the sale by В. to S. of his house for 
that sum. It was contended that the transaction 
was an exchange and, therefore, not subject to 
pre-emption: ~ 

Held, (1) that it was for the Courts to decide, 
not only on the document itself, but on all the 
materials on the record whether the transaction 
was a sale or an exchange; 

(2) that this was a question of fact and, therefore, 
a second appeal was not competent; 257 

(3) that the transaction, when looked at in its 
entirety, was in fact an exchange and nota sale 
and the plaintiff’s suit could not therefore, succeed. 
P Prasau Dian v. SHADI RAM 288 

‚ suit for—Co-sharer refusing to purchase, effect 
. of — Consideration for sale—Burden of proof—Court, 
duty of. 
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A wajib-ul-arz provided that if a co-sharer , 
wished to mortgage or ‘sell his share he Spouist 
do so first among his co-sharers and in case of 
their refusal, to others. In September 1914, a 
vendee gave notice to his co-sharers, including 
the plaintiff, offering to sell certain property, None 
of the co-sharers gave any answer to the 
notice or expressed his willingness to purchase 
the property. Subsequently the vengor sold the 
property to the defendant and the plaintiff brought 
a suit for pre-emption just within the period of 
limitation: ` 

Held, that under the circumstances the plaintiff's 
conduct amounted to а refusal to purchase the 
property and he was, therefore, not entitled to 
succeed. 

Where the Court sees that the price has been 
inflated for the purpose of avoiding pre-emption, 
and that the price is clearly beyond the reasonable 
market-value of the property, the onus lies on the 
vendee to show the actual payment of the considera- 
tion and to explain why an abnormal price was given. 
But in cases where there is nothing to shew that the 
sale price mentioned in the deed is exorbitant there 
is no such onus cast upon the vendee. A Торак 
SINGH v. KHERI SINGH, 17 A. L. J. 290 126. 


———— Village divided into mahals—Vendor and 
vendee in different mahals—Co-sharer of vendor, 
whether entitled to pre-empt. 

A village, which consisted of a single mahal 
in 1872, was partitioned into different mahals in 
1887. The wayib-ul-arz of 1872 contained an entry 
аз to а custom of pre-emption and in 1887 the differ- 
ent wahals adopted the old wajib-ul-arz. Plaintiff, 
who was a co-sharer in the same mahal with the 
vendor, brought a suit for pre-emption against the 
defendant vendee who was a co-sharer in a different 
mahal in the village: 

Held, that the effect of the partition effected 
in 1887 was that the proprietors in each of the 
new mahals ceased to have any community of interest 
with the proprietors of he other mahals, so that 
as against the plaintiff the d&fendant vendee was 
a complete stranger and the plaintiff was, therefore, 
entitled to а decree. A  DEORINANDAN v. MAHTAB 
Rar, 17 A. L. J. 467 200 


Pre-emption suit, dismissal of—Appeal— 
Title to pre-empt, loss of, during pendency of appeal, 
effect of. 


Where a decree for pre-emption has once been 
granted and the plaintiff by depositing the sale price 
as required by the decree has acquired ‘a definite 
proprietary interest in the lang, that interest 
cannot ke affected by anything which happens 
subsequently, but a plaintiff who comes to a Court, 
whether of first instance or of appeal, to ask it 
to decree a right of pre-emption for the first time 
ust, at the time when such decree is passed, bo 
possessed of an interest which can form the basis of 
a decree in his favour. О Jagan NATH BINGH v 
Mata PRASAD, 6 О. L. J. 76; 22 0. C. 3 1 U. P. L. В. 
(J. С.) 30 190 
Sale of fractional shares of zemindari— 
Physical possession, whether possible—Limitation 
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| PS Presidency Towns Insolvency Act Probate and „Administration Act 


QU cf 1909), s. 8—Adjudication of frm— 
Annulment of adjudication as against some partners 
—Re-adjudication, order of, whether can be passed— 
Review Procedure 

Where ona bankruptcy petition by a creditor 
of a firm an adjudication order is made against 
all the alleged members of the firm but is 
subsequently annulled as against some of them on 
the ground that they are not members of the 
firm, the proper procedure for another creditor of 
the firm, who was not a party’ to the proceedings 
and who wishes to have those members re-ad- 
judicated, to adopt is’ to apply to the Court under 
its powers of review under section 8 of the Presi- 
dency Towns Insolvency Act and not to appeal e 
to the Court of Appeal by leave. 

Jn such a case, however, it is not proper to 
apply merely for re-adjudication. Тһе previous 
order of annulment must be got rid of in one 
way or another before an application for re-adjudica- 
tion based on the same facis can be made. Re 
JoHARMAL PANNAJI, 21 Bom. L. R. 190 437 


Principal and agent—Contract of agency, 
what amounts io—''Payment for performance of 
contract,” place of—Commission agent, position of. 
The relation of agenoy arises whenever one per- 

son, called “the agent", has authority, express or 

implied, to act on behalf of another, called “the 
principal”, and unless authority to act is conferred 
and accepted, the mere settlement of the terms of 
remuneration does not constitute a contract of 

agency. i 
A person who does a commission agency business 

is not in Jaw the agent of all the persons or firms 

for whom he occasionally transacts business ог 
for whom he hopes to get orders The contract 
of agency is effected by the principal requesting, 
the agent to buy orselland the agent indicating 


his consent so to act. 


An agent specially authorised to buy or sell at 
the best rate cannot defer carrying out an order 
until he has communicated the rate of the day to 
his principal. S FIRM oF VISHINJI-GOVERDHANDASS 
v, FIRM oF JASRAJ GIRDHARBILAL, 1° S. L. 2.98 146 


Contract for purchase by agent—Agreement 
to pay money on default, effect of. 

A person who contracts to purchase property 
fer another and undertakes to pay a definite sum 
of money in case of default on the specified date 
is not an agent of the latter and is himself 
personally liable for the breach. WI LAKHSHUMANAN 
Cretty v. SUBRAMANIAN Онкттү, 9 L. W. 312; 25 М. 
L. T. 221 ° ° 69 


e е 
Principal апа surety—Consideration for 
contract of guarantee—Creditor, failure of, to enforce 
remedy against principal debtor, effect of —Principal, 

whether discharged. е 

Anything done or any promise made for the 
benefit of the principal is a sufficient consideration 
to a surety for giving a guarantee. 

Mere forbearance on the part of a creditor to 
sue the principaldebtor or to enforce any other 
remedy against him does not, in the absence of 
any provision in the puarantee to the contrary. 
discharge the surety. PC KALI OHARAN v. ABDUL 
Raman, 23 О, W. N. 545; 10 L. W, 35 651 


(V of 1881), Ss. 8, 90—Contract. Act (IX 
of 1872), s, 68— Limitation Act (1X of 1908), Sch. I, 
Arts. 120, 144— Administrator, minor, whether can be 
appointed —Sale by administrator without lgave of 
Court—Ratification—Suit to recover possession оў 
property sold— Limitation. К 
A grant of Letters of Administration to a minoris a 
nullity. . e И 
An administrator of the estate of а deceased 
person is in no sense the guardéan of the minor heirs 
of the deceased. If he sells their property as their 
guardian, the sale is altogether void and section 68 
of the Contract Act cannot make it goad. Nor can 
such a sale be subsequently ratified by the minor, 
Where an administrator sells immoveable property 
belonging to the estate of the deceased without the 
leave of the Court, the heirs of the deceased have 
the right of treating the saleas void and thig right 
is nof extinguished by the lapse of six years under 
Article 120 of Schedule I of the Limitation Aot. 
Therefore, a suit for possession of the property 
within 2 years of the sale is not barred by time, 
L B MANYI Ma v. Aune Myar, 9 L. B. R. 186; 12 
Вов. L. T. 27 324 


—— S. 23—Application for Letters of Ad. 
ministration—Question of title, whether can be gone 
into-- Succession, dispute as to, effect of. 
In the grant of Letters of Administration it is 

not usual to go into the question of title but when 
an applicant shows that he or she has some beneficial 
interest, prima facie, in the estate sought to be ad- 
ministered, it would give that person a right to ask 
to be appointed to administer the estate. 

Letters of Administration should not be granted 
to any one when the disputeas to the Фүпөгаһїр 
of or succession to the property left by the deceased 
can only be settled by a regular suit, 

One J. gifted certain land to his step-son N, 
On N.’s death his son S. succeeded him and on hig 
death without issue the property was held by his 
widow. On the death of the widow the sister of 
S. applied for Letters of Administration. The col. 
laterals of J. objected, claiming to be entitled to 
the reversion of the property inasmuch as the 
family of the original donee had died out : 

Held, (1) that the objectors, not being collaterals 
of the last male owner, were not prima facie entitled 
to the reversion of the property in the presence 
of his sister who was a descendant of the original 
donee: 

(2) but that the question whether the si 
the rightful heir should be decided in a tani: suit 
ahd that, therefore, the sister was not entitled to 


the grant of Letters of Administration, P Man 
SINGH v. SANTI 964 
.— —— s. 90 324. 


Profits, suit for, against lambardar—Burden of 
proof—Interest, whether can be allowed. 

In a suit for profits brought against а lam. 
bardar by a co-sharer for his share of the profits 
the burden of proving the actual receipts lieg upon 
the plaintiff, and he must produce some prima 
facie evidence of his case. As to what ig prima 
facie proof on the part of the plaintiff is a question 
of fact in each case. 

In a suit for ashare of the profits by a co-sharer 
against a lambardar interest ought not to be &llow- 
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Profits —concld, 


ed unless the plaintiff proves special circumstances 
. entitling him to claim interest. 

The relations between a co-sharer and a lambardar 
not Being strictly those of debtor and creditor, the 
co-sharer must show that he has made a demand 
for his share of th® profits at the end of every year 
ang that that demand has been refused. N GOPALA 
KUNBI v. RAMKRISHNAPURI, 15 N. І, R. 85 930 
Provincial Ipsolvency Act (III of 

1907), S. 4 (D)—' Makes a transfer’, meaning 

of—Nominal or sham deed, ewecution of, to defeat 

creditors, whether act of bankruptcy. 

A nominal or benami deed of sale execated by 


. & person with intent to defeat or delay creditors, 


is an act of bankruptcy and is within the mis- 
, chief of section 4(b: of the Provincial Insolvency 
Act. It effects a transfer of property in the same 
. way аз a deed for consideration does. ° 
A deed of transfer, however, which evidences a 
‚ sham transaction which the parties have no inten- 
tion whatever to give effect to and whioh does 
, not affect the property or any interest in it, isa 
mere nullity and does not constitute an act of 
insolvency within the meaning of the section. М 
SECRETARY or State v. DADI REDDI NAGIAH, 25 М.Г, 
Т. 12; 9 L. W, 22; 86 M. L. J. 1£0 593 


ss. 15, 16, 43-—Petition for adjudicu- 
tion, dismissal of —Petitioner guilty of misappropria- 
tion — Procedure. 

If there is any just reason for thinking thab 
. & petitioner for adjudication in insolvency has 
committed an offence punishable under the Insol- 
vency Act, the proper course for the Court to adopt 
_ is, notgto dismiss the petition, but to proceed 
under section 43 of the Act after first making a 
declaration of insolvency and framing a charge 





in analogy to the provisions of the Code of Criminal ` 


Procedure. 
The mere fact that the Court suspects a peti- 
tioner for adjudication to have been guilty of 


` criminal misappropriation is not a ground for dis. . 
А JAGANNATH v, GANGA Dorr - 


, missing the petition. 
Dose, 17 A. L. J. 565 192 
——— SS: 24, 25 (2), 43, 45 (2)—Dis- 

charge, conditional, on furnishing security for pny- 

ment of deferred dower, validity of. 

In the schedule of his debts an insolvent included 
. the amount dne to his wife for prompt dower for 
which a decree had been passed against him. His 
wife, however, got the full amount of the dower 
entered in the schedule. He paid off all debts 
and then applied for a discharge. The Court 
granted the application conditional on the iusolvent 
furnishing security for the payment of the deferred 


portion of the dower when it ‘became payable апа. 


directed that unless he complied with this order, 
proceedings under section 43 of the Provincial Insol- 
vescy Act should be continued against him: 

Held, (1s that in view of the proviso to section 
21of the Provincial Insolvency Act the amount of 
deferred dower should not have been entered 
in the schedule ; 

(2) that it was not fair to su-pend the discharge 
of the insolvent on account of an undetermined 
liability which might never arise, and that the 
Court was not competent to make it a condition of 


INDIAN OASEHS, 


[1919 


' Provincial Insolvency Act —concld. - 


* 
the discharge that the insolvent should fürnish 
security for the amountof this liability; 

(3) that the wife of thoinsolvent should apply 
for expunging the debt from the schedule and that 
the insolvent should be granted an unconditional 
discharge. Р MIRZA ALI v. QADARI KHANAM, 21 P. 
L. В. 1919 А 77 
——— 8,26 (2) 774 
———— SS. 36, 37 — Morigaye effected by insolvent 

within two years before adjudication, validity of— 

Transfer by insolvent, annulment of—Court, duty of 

—Prucedure—Valuable consideration — Bona fides of 

transferee. 

Itis the duty of an insolvoncy Court to be astute 
to look after insolvency proceedings so as to as- 
certain whether anything oan be saved for the 
creditors, but where a Receiver is appointed and 
he is a gentleman of legal training, it is better to 
leave him to take the initiatory steps to get 
voidable or fraudulent transfers annulled. 

Where a transfer is sought to be annulled in 
insolvency proceedings, the transferee ought to be 
given a proper opportunity to defend his legal 
position, 


Prima facie, old debts constitute good considera- ` 


tion, the adequacy of which ihe Court should re- 
fuse to enter into. There is no reason for imput- 
ing bad faith to a mortgagee who takes an ordinary 
security for his debt merely because some two 
years or eighteen months afterwards his debtor 
becomes an insolyent. 

It is the daty of the Court to assume good faith 
in the case of a transaction supported by valuable 
consideration. A Kunz BEHARI LAL nae 


MADHSODAN Lan 
192, 111 


S. 43 

———— sS. 45 (2) 
Provincial Small Causes Courts 
Act (IX of 1887), s. 15, Sch. Il, 
Art. 8—Kabnuliyat for agricultural labour, con- 


` 


struction of—Buit for Yecovesy of money on basis of- „ 
м 


kabuliyat for agricultural Igbour— Jurisdiction of 

Small Cause Court- Bengal Tenancy Act (VIII 

“В. C. of 1885), Ch. X, з. 40—Settlement proceed- 

ings—Order under s. 40 pussed without jurisdic- 

tion, effect of-—Small Cause Court, whether bound 
by order of Revenue Courts passed without jurisdic- 
tion. 

A suit for the recovery of a certain sum of 
money on the basis of a kabuliyat for agricultural 
labour, which clearly shows that no tenancy of 
any kind was created under it, is maintainable in 
a Court of Small Causes 

Where the essential fpundation for "the exercise 
of jurisdigtion under section 40 of the Bengal 
Tenancy Act, viz. that the tenant is an occupancy 
raiyat, is proved to be non-existent, an order made 
by the Revenue Court for commutation is without 
jurisdiction and is not conclusive between the 
parties in the Civil Court. 

The plaintiffs instituted certain suits in a Court 
of Small Causes for recovery of certain sums of 
money on the basis of a kabuliyat, which provided 
that the defendants would deliver to the plairtiffs 
half the quantity of paddy grown by them on the 
land and would Феб the remaining paddy as their 
remuneration for cultivation instead of money 
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іп cash. Subsequentto the execution of the kabuliyat 
there were settlement proceedings under Chapter X 
of the Bengal Tenancy Act as well as commutation 
proceedings under section 40 of the Act, in which 
the defendants were held by the Revenue Courts to 
be occupancy. raiyats: 

Held, (1) that the contract was not one of letting 
out land by the landlord to a tenant and that 
the suits for recovery of money based upon such 
a document were triable by the Court of Small 
Causes; 

(2) that in such cases the Small Cause Court 
had power to decide the question of the 
status of the defendants in spite ofthe decisions 
of the Revenue Courts passed without jurisdio- 
tion. C Snarkm Pokan о. RAJANI KAMAL CHAKRA- 
VARTY, 23 О. W. N. 614 285 
——— S.17—“At the time of presenting his ap- 

plication,” meaning of—Application to set aside ex 

parte decree—Deposit of decretal amount, when to be 
made, 

The words “at the time of presenting his applica- 
tion” used in section !7 of the Provincial Small 
Causes Courts Act are merely directory and not 
mandatory, 

The section itself provides that it is for the 
Court to decide whether a deposit should be made 
or security given and the applicant must, therefore, 
wait for the direction of the Uourt as to which of the 
two he has to do. Р MUKANDI LALU Pars Ram, 
19 P. L. В. 1919 917 
—— — Sch. И, Art. 8 285 
——— — Art. 11-7 629 
Public Demands Recovery Act (I 

B. C. Of 1895), s. 8—Civil Procedure Code 

(Act У of 1908), О. XXI, г. 71—Auction-purchaser 

making default in payment of deposit—Re-sale 

of properby— Deficit in price, recovery of— 

Collector, whether can execute certificate— Suit, 

separate, whether maintafnable—Interest, whether 

recoverable 59 
Public Gambling Act (Ш of 1867), 

SS. З, 4--Keeping common gaming house— 

Friendly game during Diwali festival—Offence. 

Accused Nos, 2 to 16 were found gaming with cowries 
on che first night of tha Diwali festival in -the 
house of accused No 1. It was not proved that 
thers was any idea of paying а percentage on the 
winnings toaccused No, 1 or of the latter deriving 
any sort or „kind of profit frome the use which 
was being made of his room, or that the room had 
on previous ecoasiqns been used for the purpose of 
gaming: А ° 

Held, that the accused could not be canvicted of 
any offence under section З or section 4 of the 
Public Gambling Aot. A Jar NARAIN v. EMPEROR, 
20 On. L, J. 283. 1 U. P. L. (R. H. С.) 22 171 





—Offence—Conviction under wrong section—Dis- 
tribution of fine among witnesses and Police Officers, 
legality of. 

A number of persons were charged with gambling 
in a tent on the banka of the Ganges where they 
had gone temporarily for bathing. The Magistrate 
convicted seven of them under s$ction 3 and one 
under section 4 of the Publio Gambling Act. He 
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further ordered the fine to be distributed among 
the prosecution witnesses and a number of the 
Police force including the Prosecuting Inspectors 

Held, (1) that the convictions under sections 3 
and 4 of the Public Gambling Act, were irregular, 

(2: that the Magistrate had no jurisdiction to 
distribute the fine among the wtnesses and the 
Police; 

(3) that having regard to the manner in which 
the trial had been conducted and the irregularities 
committed by the Magistrate, the convictions ought 
to be set aside. А BANWARI LAL v. EMPEROR, 20 
Ов. L. J. 808 
.— s. 16 351 


Punjab Courts Act (Ш of 1914), 
SS. 41 (3), 44— District Judge refusing certifi. 
cate without considering application on merits —Revi- 
sion, whether competent, 

Plaintiff sued to recover possession of certain 
land that had been gifted to her father. The suit 
was contested by the descendant of the original 
donor and was dismissed by the District Judgo, 
who held on appeal that as the daughter could 
nof succeed as heir to her father the descendants 
of the donor could not be ousted. Plaintiff then 
applied for the grant of a certificate under section 41 
(8) of the Punjab Courts Act, but the application 
was rejected without any reference being made 
to the questions raised. Plaintiff filed a petition of 
revision to the Chief Court; 

Held, (1) that inasmuch as the District Judge 
had made no reference to the questions raised in 
the application, hehad committed an irregularity 
and his order was open to revision; s. 

(2) that the case must, therefore, be remanded 
to the District Judge to consider the application or 

2 





the merits. P Онното v. Sona DEVI 
S. 651 
Punjab Courts Act (VI of 1918), 

S. 41 (S)—Appeal, second—Custom—Certificate, 

whether necessary. 

&n appellant cannob in second appeal challenge 
a right on the basis of some custom without a 
certificate. P Brag Маг v. Нам SINGH, 40 P.L. 
R. 1919 . 895 
S. ФІ (3)—Appeal, s:cond —Suit. for pos- 

session on ground, of failure of donee's line—Gift, 

failure to prove—Custom, question of, not raised— 

Certificate, whether necessary. 

Plaintiffs sued fur possession of certain land, 
alleging that their ancestor D. had made a girt of 
it to B. and that В. and his son having died without 
issue, the land reverted to them as heirs of the 
donor. The first Court dismissed the suit but 
the District Judge on appeal decreed it, The 
defendants filed a second appeal to the Chief 
Court : 

Held, (1) that as the appellapts were not di.- 
puting the custom of reversion to the donor, but 
were appealing on the ground that there was no 
evidence 1n proof of the alleged gift, no certificate 
was necessary and the second appeal was com- 
petent; 

(2) that as there was no evidence to prove the 
alleged gift, the plaintiffs’ suit was liable to bo 
dismissed. P MUHAR SINGH v. MANGAL 763 
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S. 44—Civil Procedure (ойе (Act V of 

1908), s. 115—Construction of document—Finding of 

Jagt— Revision, whether competent. 

Where the terms of a document under consideration 
are definite, a Court in misconstruing them commits 
an irregularity which renders a revision competent. 
Pe Arı МонАммар v. Manowar Lan, ЗР, W. R. 
1919; 30 P. L. R. 1919 614 
Punjab Jail ylanual, r. 464 (2) 492 
Punjab Municipal Act (III of 1911), 

S. 169 — Municipal Committee, power of, to close 

street to particular class of traffic Swit against 

Municipal Committee for act of servant, maintainabil- 

ity of. х А 

A Municipal Committee is entitled to close a 
street for a particular class of traffic. 

Plaintiff sued for an injunction for the removal 
of two iron rails put up by the employees*of the 
Municipal Committee, Lahore, at the entrance to 
a blind alley which led to the plaintiff’s stable 
and prevented the use of the way for horses and 
wheeled traffic: 

Held, (1)that there was nothing harsh or oppressive 
in the Committee’s action; і 

(2) that inasmuch as the Committee had not ге- 
pudiated the act ofits servants but had accepted 
responsibility for it, it must be taken to have ratified 
the act of its servants inspite of the fact that it 
had passed no formal resolution on this point; 

(3) that the plaintiffs suit was under the circum- 
stances not maintainable, Р KisHen CHAND v. 
MUNICIPAL COMMITTEE, LAHORE 15 
Punjab Pre-emption Act (1 of 

1913), S. 3 (5) -Sale in execution of decree 

for “Ppecific perjormance, whether subject to pre- 

emption, 

A sale in execution 
performance of a contract to 
the right of pre-emption. 

Defendant No. 2 obtained a decree for specific per- 
formance of an agreement to sell certain land 
against defendant No. 1 and got a conveyance 
executed by him. Plaintiff thereupon sued to 
recover possession of the land by pre-emption: 

Held, that inasmuch as the decree in execution 
of which the sale. was effected was поі a 
money decree the plaintiff's suit was not barred. 
P Rane Raw v. MEHR SINGH 


Registration which is nullity for one 
purpose, whether can be good for any other pur- 
pose—Fraud upon registration authority, effect of. 
Anact which constitutes a fraud upon the*re- 

gistration authority cannot be treated as a valid 

act for any purpose whatsoever. If the registration 
is a nullity, the document must be treated as un- 
registered for all purposes. O Kara v „MATHURA 

Das, 21 О. О. 841 220 


Registration Act (XVI of 1908), s. 
17 (D)—AMortgage—Agreement altering term as to 
interest payable on mortgage, whether compulsorily 
registrable—Admissibility in evidence. 

A deed altering merely the term as to the interest 
payable on a mortgage is not a transaction creating 
or declaring an interest in land and does not 
come within the purview of section 17, clause 
(5) of the Registration Aot. 


of a decree for specific 
sell is subject to 
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In a suit for redemption of a mortgage the 
descendants of the mortgagee contended that the 
mortgage, which was originally in the lekha mukhi 
form, was converted into one sud kasur barabar, and 
relied on an agreement executed by the mortgagor 
in favour of the mortgagee. It appeared that the 
only variation this ‘agreement had yade in the 
original deed was that the produce of the land 
under mortgage was to be taken in lieu of interest 
and was not to be appropriated, as provided in 
the original deed, first towards the interest and 
the balance, if any, towards the principal mortgage 
money: A 

Held, that the document was admissible in evi- 
dence without registration. Р Isar MAL v, TUKA 

647 

S. 17 (C)—Endorsement on sale-deed of . 

land acknowledging receipt of value of house erected 
thereon, whether compulsorily registrable. 

On 24th June 1916 H. sold a plot of land to 
G for Rs. 97. G. erected a kotha on it, but one M. 
claimed to pre-empt tke land and his right of 
pre-emption being admitted, he took over the land 
at the same price and paid Rs. 200 to G for the kotha. 
The sale of the land was evidenced by an endorse-, 
ment оп the sale-leed of 24th June and the sale 
of the kotha by a separate receipt for Rs. 200, 
Both these documents were executed on the 
21st December 1916. On 24th January 1917 the 
present plaintiff instituted a suit against G. for 
possession by pre-emption. It was admitted that his 
right to pre-empt was inferior to that of M. It appeared 
that by the endorsement on the sale-deed of 24th 
June 1916 Q. acknowledged receipt of the price of 
the land as well as the cost of the kotha and 
relinquished his rights in both : 

Held, (1) that the mere fact that a separate 
receipt was given for the cosb of the kotha did 
not render it capable of being regarded as ù 
separate and separable transaction ; 

(2) that inasmuch as*G. clearly relinquished his 
rights and interests in both thg land and the kotha, 
the document evidencing this transaction was com- 
pulsorily registrable ; 

(3) that not being registered, it was not admissible 
in evidence and the plaintiff was entitled to succeed. 
Р Irpar v. WILAYAT ; . 922 


S. 2B—Property comprised in mortgage, 
non-existence of—Registration by officer not having 
jurisdiction, validity of—Fictitious entry to get regis- 
tration in partifular district, effect оў.”  . 

The intentional insertion in a mortgage-deed of 
property which the parties knéw the mortgagor 
does not possess or inténd to mortgage, and which 
the mortgagee does not intend to form part of nis 
security, merely to obtain registration іп а district 
here no part of the property actually charged 
and intended to be charged is situate, renders such 
registration invalid. 

The fact that the mortgagor may once have 
had some kind of title to the property is im- 
material, especially if the parties knew that he no 
longer had any title. М URKUDIA v. Doma, 5 N. 
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Religious Endowments Act (XX of 
1863), ss. 14, 15 “693 


Vol. L] 


Rent’stait—Decree ex parte— Compromise by some 
tenants—Appeal by others— Appellate Court, power 

e ofto reject compromise—Plaintiff, whether should 
be given opportunity to adduce further evidence. 

In a suit for rent the plaintiffs claimed rent at 
the highest prevailing rate in accordance with the 
terms of a kabuliyat executed by all the defend- 
ants. The suit was decreed ez parte at the highest 
prevailing rate proved by the plaintiff. Some of 
the defendants entered intoa compromise with the 
plaintiffs to pay rent at the rate decreed. On an 
appeal preferred by the other defendants the 
Appellate Court modified the decree in favour of 
all the defendants without giving effect to the 
compromise and holding that the highest prevailing 
rate was nob proved: 

Held, (1) that inasmuch as in a rent suit rent 
could not be decreed at different rates against 
different tenants who held undivided shares of the 
land and were jointly liable for rent, the lower 
Appellate Court was justified in not giving effect 
to в compromise which did not fix the rent for 
the whole holding payable by all the tenants; 

(2) that although even in an ew parte case the 
plaintiffs were bound to' establish their claim, yet 
in view of the fact that the case being undefended 
the plaintiffs contented themselves by giving only 
formal evidence to prove their case, the lower 
Appellate Court, as it did not accept the decision 
of the trial Court as it stood, ought `0 have allowed 
the plaintiffs to adduce further evidence in support 
.of their claim. С Broseswar BANERJEE v. SYAN 
CHARAN MANDAL 363 
Repealing and Amending Act (X 

of 1914) 427, 683 
Restriction of Habitual Offenders 

(Punjab) Act (V of 1918), s. 7— 

Criminal Procedure Code (Act V of 1898), s. 118 — 

Order of restriction, whether can be passed against 

person who has been required to furnish security. 

An order of restriction under section 7 of the 
Restriction of Habitual Offenders (Punjab) Act canncb 
be made against & person against whom an order 
has been made under se@tion 118 of the Criminal 
Procedure Code BHANA v. ExPEROP, 2 P.W В. 
1919 Cr: 34 P. Г, 1919; 20 CR. L. J. 852 832 
Revision —Interlocutory order—ITigh Court, power 
of interference of —Irreparable damage, whether con- 
dition precedent. . 

As a wenerbl rule it is only in cases in which 
appeal lies that the High Court will interfere 
e revision side, although in exceptional cases 
consider it necessary to interfere in order to 
rreparable damage or for gome other pressing 




















l plaintiffs jointly brought a suit against 
dants for declaration of a certaineright. On 
jon of the defendants the Court returned 
r amendment directing the plaintiffs to 
suits. The plaintiffs, therefore, filed 
ision in the Chief Court : e 
inasmuch as the plaintiffs were 
of the land in connection with 
t a declaration and inasmuch as 
ause of action primarily on thə 
nnection with their rights by 
order complained of could not 
er or passed in an improper 
powers @ the Court; 
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(2) that there was"no sufficient cause for the 
exercise of the Court's power of revision, as no 
irreparable damage was likely to be caused to the 
plaintiffs by the orderin question, Р RAHMAN v. 
GANESHI 797 
Right of way- Municipal mehters passing over 

servient tenement for cleansfng privies of flomi- 

nant and servient owners, effect of 34 
Rules о? Practice of Oudh Judicial * 

Commissioner’s Court, r. 13— 

Extension of time, how often permissible—Cost of 

printing, non-deposit of, effect of—Abatement of appli- 

cation—Civil Procedure Code (Act V of 1908), s. 148, 

applicability of. 

Rule 18 of the Rules of Practica of the Court 


* of the Judicial Commissioner, Oudh, regulating the 


printing of documents in appeals coming before 
that Court provides only for one extension of time. 
On the expiry of that extension, if the cost of 
printing has not been deposited, the application 
abates absolutely and neither the Registrar nor 
the Court has power toextend the timo any further. 

Section 148 of the Civil Procedure Code does 
not apply to such cases, as the time is not fixed or 


granted by the Court but is prescribed in the rule 
itself. О Kusra ВксАм v. AKBAR SHAN, 22 О. С. 
13 789 


Sale or mortgage—Mortgage by way of 
"conditional sale —Intention of parties—Construc. 
tion of document 

S ile of goods - Commission, whether claimable . 
by person purchasing on his own behalf— Public 
Policy. 

A person making а purchase of goods on his 
own bahalf is nob entitled to claim commission, 
such claim being unlawful, immoral and opposed to 
public policy. P Bara PansHAD.SARNI MAL vw. 
dwara Dat-Ram KANWAR, 16 P. W. R. 19:9 975 
Contract for sale of rice—Bags supplied to 

miller jor taking delivery — Vendor, liability of. 

Where a purchaser of rice sends gunny bags 
to the miller to take delivery of the rice in accord- 
ance with his contract with the vendor, the latter 
is liable for the value of the bags, and this 
liability is not shifted merely because the bags 
reach the miller direct instead of through the 





vendor. L B DHARSEE NANJEE & Co. v. OOMERSI 
Rasi & Co., 11 Вов. L. T. 214 . 549 
Santhal Parganas Settlement 


Regulation (Ш of 1872), s. 5—Plaint, 
amendment of—Court, power of, to permit 
amendment of plaint long after institution of suit 


Shamilat—Transfer by one co-sharer of his right 
of occupation, effect of. 

It is not open to а co-sharer in a village to 
object to a transfer by another co-sharer of his 
right of occupation in the village common land, P 
Bnuaa Man v HARI б кен, 40 Р. L. В. 1919 895 
Specific performance of agreement 


to grant lease—Deiay on part of plaintiff, 
effect of—Time of commencement of lease mot 
specified, effect of-—Evidence Act (I of 1872), 


"os. 93—Transfer of Property Act (IV of 1882), s 110 
—Intention of parties, 
Where there is an oral agreement to grant a 
lease, section 92 of the Evidence Act does not 
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stand in the way of proof that there has been an 
agreement, by implication or inferable from the 
circumstances, as to the time of the commencement 
of the lease. 

Were there is no express stipulation for the 
commencement of a lease, under section 110 of the 
Trarfsfer of Property Act, the parties must be taken 
to fave intended,that the lease would take effect 
from the date of the execution of the instrument. 

A contract to grant а permanent lease made 
orally may be treated as a concluded agreement, 
though there is no express stipulation as to the 
time of the commencement of the lease. 

As a general rule, delay by the plaintiff in the 


performance of his part of the contract is a bar, 


to his claim for specific performance, provided 
that time was originally of the essence of the 
contract or has been made so by subsequent notice 
or that the delay has been so great as to be evi- 
dence of abandonment of the contract: otherwise, 
the plaintiff is entitled to succeed ‘on proof that 
he indicated his willingness to perform the con- 
dition precedent within a reasonable time. C 
KAILAS CHANDRA BHauMICK v, Besoy KANTA LAHIRI, 
22 С. W. N. 190 177 
Specific Relief Act (I of 1877), веле 


S. &42—Declaration of title, suit for—Dis- 
turbance of title not proved, effect of — Defendant 
claiming to be in possession—Relef, proper. 
Plaintiff brought a suit for a declaration that a 

certain portion of а river was included within the 
Jalkar owned by him and for damages against the 
defendant for catching fish in tha same. Defend. 
ant denied the plaintiff's title and asserted his 
own titl#@ to and possession of the portion of the 
river in dispute. The Court found that the incident 
of fish-taking was not proved but that the plaint- 
iff had title to the property claimed: 

Held, that notwithstanding that the distur. 
bance of the plaintiff's title by the catching of fish 
by the defendant was not proved, the plaintiff wus 
entitled to a decree declaring his title and as the 
plaintiff in his plaint said that he had been dis- 
possessedand the defendant in his written state- 
ment said that he was in possession, a decree for 
possession ought to follow the declaratory decree. 

Laut MBAH v. Rasani КАКТА Снаттккл BII 


s.45 307 


S. 56—Injunction to restrain execution 
proceedings, suit for, maintainability of —Revenue 
Court, whether subordinate to Civil Court, 
. Where an application is made by a party io*a 
suit to restrain execution in its entirety, the applica- 
tion is not maintainable in view cf the provisions of 
section 56 (a) of the Specific Relief Act, for itis iu 
fact a substantial interference in a judicial proceeding. 

Obiter.—In a case in which an appeal from a 
decision of the Revenue Court lies to the Civil 
Court, the former Court is subordinate to the 
latter Court within the meaning of section 56 :b) 
of the Specific Relief Act О MAHADEI KUNWAR v. 
Вано Вахт, 6 О, L. J. 55 180 


Stamp Act (П о? 1899), ss. I4, 15 
—Pro:note—Material alteration—Fresh stamp, whe- 
. Mer necessary 
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[1919 
Stam p Act- concld, ye. ^ 

Any material alteration in an instrument, even , 
with the consent ofthe parties, vacates the original 
instrument and makes it a new instrument liable 
to afresh stamp duty unless tho alteration was 
made before issue, or in order to correct a mis- 
take, or to'supply an omission, and in furtherance 
of the original intention of the parties. L B TRIBENI 
v. бано, 11 Вов. L. Т. 257 517 


SS. 26, 35 - Construction of document— 

Mortgage—Document creating charge in respect of 
. varying account—Subject-matter of document, what is 

—Stamp duty payable. » 

"The amount or value of the subject-matter” 
of a mortgage is the amount expressed in the 
document as intended to be secured. When there 4 
isa maximum limit in a document which creates 
a charge in respect of а varying account, the 
maximum must be taken to be the amonnt that 
was intended to be secured, 

A document provided that one N. should advance 
to one d.75 per cent of the value of paddy 
purchased by the latter and brought to his mill. 
The amount to be advanced by N. was not to 
exceed Rs. 50,000. The document provided that . 
N was to advance and be repaid monies from time 
to time and was to have a security upto Rs. 50,00 
for what was at any time owing to him under 
thé document. The document was stamped witha 
stamp of Rs. 17: 

: Held, that the amount of the subject-matter of 
the charge was Rs 50,000 and thatthe deficiency 
in stamp could be made good under section :6 
of the Stamp Act. L B Снкттү Firm v Maune Aurea 
Ba, UL. В R 217; 12 Bug. L. T. 1 303 
——— 8. 35 303 


— —— SS. 35, 36, Sch. I, Art. I —Acknow- 
ledgment, unconditional, whether implies promise to 
pay — Acknowledgment not duly stamped, admissibility 
of, on payment of penalty—"Admitled in evidence” 
in s, 86, meaning of. : 
Article 1 of  Senedufe I ef the Stamp Act 

must be construed strictly for fhe purposes of the 

Aob. ‘lhe Article covers an acknowledgment of 

a debt, provided that such acknowledgmert™ does 

not contain any promise to pay the debt An 

unconditional acknowledgment would not he deemed 

to imply a promise to pay for thé purposes o 

this Article and would, therefore, be covered by 4 

Such an acknowledgment, if not duly stampe, 

inadmissible in evidence under section 35 

Stamp Act. А А * 

An acknowledgment of a debt coming 
Article 1 of the Schedule to the Stamp | 
not, if unstamped, be givgn in evidence 
purpose whatsoever, including the y 
saving limitation. 

The expression “admitted in evide 
89 of the Stamp Act means the 
the document in as part of the ey 
of judicial determination of the 
it can be admitted in evidence 
words, the Court admitting it: 
its mind consciously to the qu. 
document was admissible or ; 


THAKURDAS 
Sth. I, А 
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Sucesssion Certificate Act (VII of 
' 1889), s. 4— "Decree. for debt," meaning of— 
e Mortgage, decree for enforcement of, whether decree 
for debt— Succession certificate, whether necessary. 

A decree for enforcement of s mortgagee right 
as against the mortgaged property is not a decree 
for a debt within the meaning of section 4 of 
“the Succession Certificate Act, and such a decree 
can be passed in favour of the heir of the mortgagee 
without he production of а succession certi 


ficate, О HANUMAN Вакиѕн SINGH v. DILRAJ 571 
Suits Valuation Act (VII of 1887), 
s.8 280 


Temple —Injunction, suit for— Defendant ezercis- 
ing all rights of management —Injerence—Defendant, 
whether can be evicted - Misconduct, absence of, 
effect of. 

In a suit for a declaratory decree and for an 
injunction in respect of a temple, it appeared that 
since the death of his father the defendant had 
been exercising all tbe rights of management of 
the temple, such as leasing and receiving the rent 
of shops, colleoting subscriptions for the temple, 
residing on the premises and conducting the worship 
of the gods, paying Municipal taxes, etc: 

Held, (1) that the Courts were fully justi&ed in 
drawing the inference that the community as a 
whole had accepted the defendant as the successor 
of his father ; Ы 

(2) that since the defendant had not been guilty 
of any such misconduct as would justify his eviction 
from the temple or bis deprivation of its manage- 
ment, the plaintiff’s suit was rightly dismissed and 
no second appeal was competent. P GHUNGAR Var 
з. CHANDAR SHANKAR 523 


Transfer of Property Act QV of 
1882),s. 8 157 
S. 43 —Transfer by person having no title — 

Subsequent acquisition of tille, effect of. 

The general principle underlying section 43 of 
the Transfer of Preperty Act is that if a person sells 
an estate to whigh he has no title and after the 
conveyance acquires a title, he will in equity be 
compelled to convey it to the purchaser because 
as between the transferor and the transferee, the 
transferor cannot plead a subsequent title acquired 
by purchase. * Pat Kaur бано v. GIRDHARI MISTRI 

778 

—— 8, 52 * 727 

S. 53—Fraudulent transfer— Burden of 
groof — Cansideration, proof of, « 

Wheró a transfer of immoveable property is 
attacked as haying been made with intent to defeat 
the transferor’s creditows, the onus lies fn the first 
instance on the transferee to prove his interest in 
the property, and this onus can be satisfied by 
proving the conveyance in the transferee's fav. ur 
and the passing of consideration in respect thereof. 
It is not incumbent on the transferee, whether 
the creditor alleges fraud in his pleadings or not, 
to prove that the transaction was not made with 
intent to defraud creditors. If, however, it should 
appear either from the transferee's evidence or from 
that of the creditor that there was such a fraudu- 
lent intent (and this would b presumed if tho 
transfer was gratuitous or for grossly inadequate 
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consideration), then the burden of proving that the e 
transferee- took in good faith would lie upon him, 
but in the absence of any such evidence he is entitled 
to suceed. Pat JxaxExpnA Naty Bose v. CADADIHUR 
Prasad, 11919 Рат. 926 4653 
S. 53—Civil Preveture Code (Act V of 

1908), О XXL r 61— Mor'gage, executiog of, to 
defeat or delay creditors —Exedution sale of propefty 
subject to mortgage—Clain by mortgagce— Adierse 
order—Suit to cancel ord& in claim proceedings 
on ground of transuction falling under s. 58 — Right 
to plead з, 53 in de'ence - Sham transaction and trang. 
action intended to create title, distinction between, 

Where an unsuccessful intervenor in claim pro- 
ceedings institutes a suit under Order XXI, rule 63, 
Civil Procedure Code, for declaration of his title as 
mortgagee from the judgment.debtor and for the 
cancellation of the summary order dismissing his 
claim asa fraud on creditors, ib is not open to the 
judgment-creditor to resist the plaintiffs suit on 
the ground that the mortgage to the plaintiff was g 
fraud on the creditors of the mortgagor, unless the 
mortgage has been previously avoided by the 
creditors in a properly instituted suit, 

Section 58 of the Transfer of Property Act cannot 
be pleaded merely as a defence: a suit has to be 
instituted by the creditor whose rights are affected 
by the transaction to have it set aside, Until then, no 
defence founded on the section can be pleaded. 

Per Seshagiri Atyar, J. —AM transactions, whether 
tkey are sham or are intended to secure some 
interest in the property, are within the mischief of 
section 53, Transfer of Property Act, if their effect 
is to defeat or defraud creditors, In some of them 
there may be no intention at all that the &ransferee 
should have any interest in the property. Such 
transactions are generally known as sham or colour- 
2ble transactions. In other Cases, е. 9 , gifts to rela- 
tions or sales for inadequate consideration, there 
may be an intention to transfer the property, but 
the effect of tho transfer would be to defeat or delay 
creditors, Both classes of cases are within the 
purview of section 63. In the cage of sham transac- 
tions the defendant can plead, in a suit by а person 
seeking to cancel an order passed adversely to him 
in an execution proceeding, that the plaintiff has no 
locus standi to maintain the suit ga he is only a screen 
for the realowner. М CBRERUTHAZNATH ABDULLA 
HAJI v. CRAERIYANDI IBRAYAN Кутт 953 

S. 55— Damages fixed by contract—Cost 
of litigation in defending adverse claims, whether 

can be claimed 673 
*——— 8. 55 (2) - Interest on purchase-money, 

815 





whether allowable 2 
S. 58 - Sale and agreement to reconvey, exe. 
cution of, on even date, effect of - Same transaction 

— Mortgage by conditional sale— Tests — Intention of 

parties. 

“Where in one and the same transactio! land is 
Sold absolutely but with a right of 10-purchase 
to be exercised before a certain date, the trans. 
action does not necessarily become, by virtue of 
section 58 of the Transfor of Property Act, a mort- 
gage by conditional sale, without reference to the 
intention of the parties. ^ 

Ver Wallis, C. J. —There ia nothing inthe defini- 
tion contained in section 58 (с) of the Transfer of 
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e Property Act which favours the view that, where- 
ever a sale-deed and an agreement to reconvey 
form one transaction, it must necessarily be а 
mortgage and not a sale. 

Per Seshagiri Aiyar, J—To determine whether a 
particulat transaction a sale or a mortgage, the 
intention of the parties and the surrounding cir- 
cutnstances are the proper guides, and not the fact 
that the documents were of the same date or 
were expressed in shy particular form. The 
Court cannot lay down any inflexible rule from 
the bare fact that the documents were of even 
date or were interdependent upon a single settlement 

The words “the mortgagor ostensibly selling the 
mortgaged property” in section 68 (c) of the 
Transfer of Property Act imply that there must 
jn reality, be а mortgage and that the sale must 
be marely a cloak, 

A party, who wishes a document to be under- 
stood as being different from what the words 
suggest, should show that the form in which the 
language is clothed does not express the real in- 
tention of the parties and that, in substance, the 
parties intended that there should be a trans- 
action different from what the language imports. 
In other words, there must be evidence to show 
that the parties intended a mortgage, although 
they used expressions which prima fucie connote a 
sale. M MurHUvELU MUDAL ТАВ v. VYTHILINGA 
MUDALIAR, 9 1. W. 365; 25 M.L. T. 3832; 42 М. 407; 
(1919) M. W. N. 393 205 
ee. SS. 66, 68 - Mortgage—Defects in mort- 

gage security — Mortgagee, remedy of—Dealing with 

third ‘persons secretly and independently of mort- 
gagon, efect of. E : 

Where a mortgagee, after receiving possession of 
the mortgaged property and continuing in posses- 
sion undisturbed by the mortgagor or any other 
person, discovers a defect in the title of the mort- 
gagor in respect to a portion of the property, his 
obvious duty is to demand fiesh security from 
the -mortgagor, and not to take secret mortgages 
from persons whom he supposes to be the owners, 
ав - such transactions аге calculated to prejudice 
the position of the mortgagor. А AMIRULLAH Uv. 
Rasur Bass, 17 А. L. J. 414 74 

744 


s. 6 

S. 68 (D), (С) - Mortgage, usufeuctuary 
—Attestatvon, defective --Mortgagee, dispossession of, 
by stranger without collusion with  morigagor— 
Моғіјадее, right of, to sue for mortgage money. 

First defendant executed a usufructuary mortgage- 








deed in favour of the plaintiff, which was not in propef ў 


form for want of attestation The mortgagee, while 
in possession was dispossessed by a third party with 
whom the mortgagor did not act in collusion. The 
plaintiff thereupon  suel si defsndant for rə- 
covery of the mortgage money: : 

Held, that the suit did not lie, аз (0 the 
mortgagor did not take active steps to deprive the 
mortgagee of his possession, and (2) th» mortgagor 
was not guilty of any default prior to deprivation 
as required by section 68 (b) of the Traasfer of Pro- 

arty Act: . n 

Held;"plso, that section .68 (c) had no application 
as the mortgagor was not called upon to furnish 
other security before suit, 
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The failure to get back lost possession does no& 
fall within section 68 (b> of the Transfer of Property 
Act. М Ancia KuPPIER v. PERIAKARUPPA Kavunban, 
36 M. L. J. 286; 4: М 578;26M L T 48 758 
S. 82 —Mortgage of several properties— 





Mortgagor, liability of—Transfer of mortgaged pro- ` 


perties—Lransferees, liability of. 

16 is settled law that if several propegties aro 
mortgaged, they are all equally liable in the hands of 
the mortgagor for the mortgage. If, however, during 
the subsistence of the mortgage they pass into 
other hands, they are still similarly liable; but 
when the mortgage is enforced, the owners inter 
se are entitled to have the liability apportioned 
rateably between the properties according to their 


. value at the date of the mortgage, as provided 


in section 82 of the Transfer of Property Act. 
This, however, is aright between the holders of 
the properties inter se and does not affect the 
morigagee's right to enforce his mortgage against 
allor any of the properties. 

I? the mortgagee releases one or more of the 
properties from liability under the mortgage with 
the knowledge that there has been a change of 
ownership as to some or all of the properties, 
then the properties which remain liable are only 
liable as to such part of the mortgage debt as is 
proportionate to their value at the date of the 
mortgage. © MIDNAPUR ZEMINDARY COMPANY v. 
ABINASH CHUNDRA MITRA, 23 C. W. N. 88; 29 C. L. Т. 
297 790 





ss. 105, 106 898 

— Ss 106—Landlord and tenant Tenancy, 

nature of—Rent pryable yearly, whether sufficient to 
make tenancy {rom year to year. 

The mere fact that the rent of a holding is 
payable in one sum yearly, is not sufficient to 
make the tenancy a tenancy from year to year. 
С Mosevpra NATH MOZUMDAR v. NAGENDRA NARAIN 
Roy 








s. 110 Я 177 

— 5.111 .. 898 

S. II I—Landlord and tenat— Forfeiture 
of tenwncy—Denial of landlord’s title—Refusal to 
perform service—Breach of ceremonial observance. 

The repudiation of the landlord’s title bya tenant 
will, in certain circumstances, work a forfeiture of 
the tenancy. This is not the ancient Indian Law, 
but has been adopted by the Courts from the law 
of England, and is fow embodied in the Transfer of 
Froperby Act, section 111 of which merely gives 
statutory form to serule already in forge. 

A denial of the landlord's title, in order to'operate 
as a forfeiture, must be by matter of xecord*before the 
institution *of any suit foreforfeiture, and must be 
in clear and unmistakable terms. 

Semble, that the breach of ceremonial observ 
ange prescribed ina grant is not a cause of for- 
feiture or resumption, at any rate where the grantor 
is a subject, and not the Government 

A pargana within appellant's Zemindari was held 
under a patía, which provided that the holder 
should pay a rent of Rs. 15,000 and attend the 
Zemindar at the Dasara durbar with 500 paiks 
for service. The holder in 19)4 refused in writing 
to pay rent at Rs .5,02) or to attend at the 
dwrbar, and alleged that the pargana was an 
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independent Zemindari, subject only to a rent of 
Rs 2,2 0: 

ta Held, that no forfeiture was incurred, as there 
was nodenial of title by matter of record before 
suit instituted, and the service refused wasa 
subsidiary consideration and of ро substanial 
benefit te the landlord. P C MAHARAJA OF JEYPORE 
v. RUKMINI PaTTAMAHADEVI, 36 М L.J.643; 17 A L. 
J.552; 29 О.Т. J. 528:21 Box. L. R. 655; (1919) M. 
W. N. 271; 28 C. W. М, 889; 26 M. L. T. 16 631 


S. 114 898 

Trüust—Kanom, grant of, by one of two trustees, 
validity of—Kanom amount, application оў, to dis- 
charge liability on trust property —Charger. 

The grant of a  kanom by one of two trustees 
without the consent of the other'is invalid and 
inoperative j 

Where, however, the kanom amount or any 
portion thereof has been applied towards the dis- 
charge of liability on the trust property, the 
kanomdar will have a charge on the property for 
such amount. М Koyirran PaRaMBIL PAREUM v. 
ATTIMANA JLLETH МАВҮАМАМ, 36 M. L J, 295; 26 M. 
L. T 272; 9 L. W. 413; 42 М. 335; (19.9) M. W.N. 
247 371 


U. P. Court of Wards Act (IV of 
1912), ss. 8, II—Disqualifieàd | proprietor— 
Discretion of Government, whether can be questioned 
by Civ Court—Decree against estate ^ under 
superintendence of Court of Wards —Estate released — 
Decree, whether binding on estate after release. 

A decree obtained against a Court of Wards, in 
respect of property of which it has assumed 
superintendence, has full effect, when the estate 
is released, against the property to whichit relates 
and the person who owns the property. 

The discretion of the Local Government in assum- 
ing superintendence of the property of a person dis- 
qualified to manage it dannot be questjoned by that 
person in a Civil Court. О NARENDRA BAHADUR 
SINGH v. OupH ComMeeciaL BANK, Lan, 6 O.L. J. 


126 887 
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U. P, Honorary Munsifs Act (II of 
1896). S. B—Civil Procedure Code (Act V of 
1998), s 24. (4)—Case transferred from Court of 
Small Causes to Bench of Honorary Mumsifs, effect 
of—Appeal, whether lies, š 
Section *8. 0f the U. P, Hohorary Munsifs Act 

of 1896 declares section 24, sub-section 4, of the 

Code of Civil “Procedure to be iaappliogble to cases 

transferred from a Sm#ll Causes Court toa Court 

of Honorary Munsifs. Therefore, a c&se transferred 
from a Court of Small Causes to a Bench of 

Honorary Munsifs ceases to retain the charactee of 

& Small Cause Court suit and a decree passed 

by the Munsifs in the suit becomesappealable. A 

KisHort Lan v. KALEAN Kuan, LU. P. L.R (H. C.) 

27 648 


U. Porong Revenue Act (III of 1901), 
5. cl. 
Proceedings under section 4j of the U. P. Land 
Revenue Act are not judicial proceedings. 


BINGH v, DWARKA SINGA, 6 О, L. J. 84 193 
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. 
s. 233 (k) I93 
S. 233 (K)-Jurisdiction of Civil and 

Revenue Courts— Partition, suit for, by wnrftorded co- 

sharer, maintainability of. 

The provisions of section 233 k) ofthe D. P. Land 
Revenue Act do not operate jo oust the jurjsdiction 
of a Civil Court over a suit for partition by? a 
sharer in a mahal who is not a recorded co-sharer. 
О Goran v Вам HARAKH 923 


U. P. Municipalities Act (II of 1916), 
S. SI 4.— Prosecution for offence under Act started 
by Inspector of Water Works, legality of. 

Under section 314 of the U. P. Municipalities 
Act a prosecution in respect of an offence punish- 
able under the Act can be started only on the 
complaint of or upon intormation received from 
thé Municipal Board or some person authorised 
by the Board by general or special order in this 
behalf. An lnspector of Water Works has no 
authority to start a prosecution in respect of an 
offence punishable under tho Act. А PahRsHOTAM 
Das v. EMPEROR, 17А. 1. J, 854; 20 Ов. L. J. 318 494 


Vendorand purchaser-— Construction. of 
document — Agreement to sell immoveable property — 
Bargain paper to be prepared by Vakil—Agreement, 
whether concluded contract Specific performance. 
Defendant agreed in writing to sell certain 

immoveable property to the plaintiff fora certain 
price. One of the conditions of the agreement 
was as follows :—''The bargain paper for the sale 
of the said immoveable property shall be made 
through a Vakil within two days from this date 
and at the time of making the barga paper I 
am to take from you by way of earnest money 
in respect thereof Bs. 10,000, that is to say, you are 
to pay the same to me and as regards rupees two 
lacs and five thousand, being the balance, you are 
to pay the same to me at the time of the execution 
of the sale deed by me.” Another clause referred to 
certain suits pending against the defendant and 
provided that if those suits were decided against 
him the bargain was to be cancelled and the deposit 
returned: 





Held, that the condition as to the execution of 
the bargain paper prevented the agreement from 
Operating as a concluded contract and that the 
document, being merely an agreement to enter into 
a contract, could not be specifically enforced. В 
.GoviND LAXMAN GOKHALE v, HARICHAND MANCHARAM, 
21 Box. L. R. £02 403 


Contract for sale of immoveable property on 
specified date—Damages, provision for, on default— 
Breach of contract—Measure of damages— Contract 
Act (IX of 812), s. 58. 

In the case of a breach of contract the Court is 
not bound to enforce the sum fixed by the parties 
as damages, but wili award the damages really 
sustained by the party complaining of the breach. 
The measure of damages is the difference between 
the contract price and the value of the property 
at thedate when the contract ought to have been 
performed М LAKHSHUMANAN HETTY v. SUBRA- 
MANTAN CHETTY, (1919) M. W. N. 72; 9 L. W. 251; 25 
M. L. Т. 286 69 
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Purchaser failing to pay purchase-money 
within time stipulated—Deposit, forfeiture of —Time, 
whethe? of essence of contract—Contract Act (IX of 
1872), 5 55. . 

Defendants put up *eertasin property to auction 
on lst,September, oge of the conditions of the 
alfction being that the purchaser was to pay down 
25 per cent of the purchase-money at the time 
the property was knockd down, the balance to be 
paid within 15 days and failing such payment the 
property was to be re-sold on account and at 
the risk of the purchaser whose deposit money 
would be forfeited ‘fhe plaintiff purchased the 
porperty and paid down the deposit but failed to 
pay the balance of the purchase-money on the 
l6th, onthe ground that all the vendors could 
not be got together on that day to sign the sgle- 
deed. On the 18th September the defendants gave 
the plaintiff a notice that his deposit was for- 
feited. The plaintiff thereupou offered to pay the 
balance of the purchase-money but the defendants 
refused to accept it ‘The plaintiff then sued the 
defendants for the return of the deposit: 


Held, (1) that the obligation to pay the balance 
of the purchase-money not being conditional on 
the vendors executing the conveyanee and the 
plaintiff having made default, the deposit was 
liable to be forfeited if the time limited in the auction 
notice for the payment of the purchase-money 
was of the essence of the contract. 

(2) that there being nothing in the contract, 
or the nature of the property sold or the surround- 
ing circumstances to indicate that time was of 
the eszen% of the contract, the plaintiff was en- 
titled to recover the amount of the deposit, S 
ALLIBSOY IBRAHIMJI v. DOWLATRAM VALABDAS, 12 S. 
L. В. 144 41 


- Title, want of, in vendor— Possession, suit 
for, by person having title—Compromise of suit by 
payment to plaintif —Suit by purchaser for return 
of purchase-money from vendor, maintainability of— 
Failure of consideration - Cause of action. 

Plaintiff purchased certain properties from defend- 
ants Noa 1103 who had already purchased a half 
share of these from the 4th defendant, as guardian 
of P. Р. filed asuit by her next friend to recover her 
share of the properties with mesne profits from 
the plaintiff. The 4th defendant not applying to 
be impleaded to defend his title, plaintiff com- 
promised the suit with P. by paying her Rs, 5,925 in, 
settlement of herclaim. Plaintiff brought the present 
suit for refund of the purchase-money as damages 
and for interest on the same from the date of his 
payment to P.; 

Held, (1) that the suit was maintainable as one 
for return of the purchase-money on failure of 
consideration; 

(2) that the cause of action arose on the date 
of plaintiff's payment to P. and the suit was nob. 
barred; 

(3) that plaintiff was entitled to interest on 
the purchase-money. Wi ARAvAMUDA CHARIAR v. 
ARAMANI KRISHNA IYER 


Wajib-ul-arz, entry in, construction of 
9, 800 
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Will, construction of—HExecutorship, period of con- 
tinuance of, dcubtj ul —Mortgage executed by executor, 
whether binding on estate. 


, entry in, value of 


One R. died leaving a Will by which his widowed’ 


daughter-in-law, defendant Мо. -1, who yas with 
child at the time of the execution of the Will, 
was appointed his executrix. By the Will the 
testator provided that in the event of a grandson 
being born in his lifetime or failing that а grandson 
baing adopted by the executrix, the would actas 
executrix until the grandson attaihed majority. It 
was further provided that if there was no grandson 
born or adopted during his lifetime, then, and if 
such an event happened after his death, defendant 
No.! should act as executrix and continue to act 
as such. The properties of the testator were 
mainly bequeathed to the grandson to be born or 
adopted. A grandson, defendant No. 2, was born, 
and after he had attained majority the executrix 
defendant No 1 executed three mortgage bonds 
in favour of the same mortgagee, in the third of 
which defendant No. 2 her son joined and the 
execution of the two earlier mortgages by defend- 
ant No. 1 was recited without any objection on 
the part of defendant No. 2 and apparently with 
his approval: 


Held, that as on the construction of the Will it 
was doubtful whether defendant No.1 had ceased 
to be executrix at the time she executed the two 
earlier mortgage bonds, the bonds under the 
circumstances of the case were binding upon the 
defendant No. J, even though they might have been 
executed after defendant No. 1 had ceased to be 
executrix, as all the parties concerned treated the 
defendant No. 1 as executrix and as a matter of 
fact she was acting as exeoutrix in her dealings 
with others, and as the mortgagee had acted in good 
faith in ndvaucing the monef on the bonds, believing 
the defendant No. 1 to be executrix © RADHA 
Laxsuwi DEBYA v. JOGESH CHANDRA ROY 479 


, construction of — Testator, wishes of, to be ve- 
garded — Court, duty oj — Gift over, whether valid. 

In construing the terms of a Will the, Court 
should scrupulously regard the wishes of the 
testator. 

Where a Hindu by his Will devised his property 
absolutely in favour of his widow and further 
provided that whatéver property remaited, undis. 
posed of after the death of the widow should go 
to his daughter as full proprietor: ы И 

Held, thatthe gift over infavour of the daughter 
wasa valid disposition, and that, therefore, the 
daughter was the full proprietor of the property that 
renmined undisposed of by the widow. INDAR 
Kuar v, CHHEDA BINGE, 6 О. L. Т. 88; 22 0. 0. 7 

197 








, oral, proof of. 

In order to establish an oral Will, the evidence 
must be precise and explicit. The statements of 
witnesses who are at variance as to the time, the 
place and the words used by the deceased are worth- 
less. 
L, J, 165 


А BALBHADRA Prasan v. PRAG DATT, 17 A. 
938 


К" 
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. P Witness, statement of, as “to age—Note made by 


Court, whether evidence, 

A witness examined before the Munsif stated 
his age to be 24, years but the Munsif made a 
note on his deposition that his age appeared to be 
18 or 19 years: 

Held, that the Appellate Court could not come to 


Putra putradi, meaning of I 
Workman’s Breach of Contract 
Act (XIII of 1859), s. 2 Criminal Pro- 
cedure Code (Act V of 1898), ss, 485, 439 —Contract 
to cart logs of wood from опе place to another, 
nature of—Order under first part of section 2 of 
Workman's Breach of Contract Aci —Revision, 
whether competent —High, Court, power of interference e 


of. 


GENERAL INDEX—INDIAN CASES, 1919, `} 


] 


1089 


Workman’s Breach Of Contract 
Act—concld. 


Workman’s Breach of Cantract Act. è 

The High Court has power to revise an order 
made by a Magistrate nder the first pgrt of 
seotion 2 of the Workman’s Breach of Contract 
Act, directing either ereturn of the advance or 
specific performance of the contract. The power 
of revision of the High Court under sections 485 
and 439 of the Criminal Procedure Code extends 
to all proceedings before any inferior Court situate 
within the local limits of its jurisdiction The test 
is not the nature of the proceeding held by the 
Court, butthe nature of the Court in which that 
proceeding is held. ВБ DzvarPa Ramarpa NAIK v, 
EmPEROR, 21 Bow. L. R. 277; 20 Or. L, J, 316 492 








